Missouri  Attorney  General's  Opinions  - 1936 


Opinion 

Date 

Topic 

Summary 

1-36 

Feb  25 

SCHOOLS. 

Is  mandatory  upon  the  board  of  directors  to  pay  high  school  tuition, 
and  voters  cannot  vote  not  to  pay  same. 

1-36 

June 

10 

TAXATION. 

When  property  of  a corporation  is  exempt  from  taxation  on  the  ground 
that  it  is  devoted  exclusively  to  religious  and  educational  purposes. 

1-36 

July  24 

Hon.  H.  D.  Allison 

WITHDRAWN 

1-36 

Aug  12 

ELECTIONS. 

Candidate  for  ward  registrar  who  withdrew  verbally  the  day  before 
election,  whose  name  was  not  taken  off  the  ballot  but  subsequently 
received  the  most  votes,  is  the  legal  nominee  and  if  he  does  not  desire 
to  accept  the  nomination  the  county  committee  can  fill  the  vacancy  as 
provided  in  Sec.  10268,  R.S.  1929. 

When  2 candidates  for  constable  receive  same  number  of  votes, 
nominee  should  be  determined  by  lot  by  canvassers. 

2-36 

Jan  10 

SHERIFFS. 

POLICE  OFFICERS. 

FINGERPRINTS. 

When  the  sheriff  or  police  officer  is  entitled  to  fingerprint  and 
photograph  without  incurring  personal  liability.  Admissibility  of 
photographs  and  fingerprints  in  evidence  in  criminal  cases. 

2-36 

Feb  7 

ROADS  & BRIDGES. 

Interest  derived  from  county  depositary  on  funds,  goes  to  "county  road 
and  bridge  funds". 

2-36 

Feb  21 

ELECTIONS. 

JUDGES  AND  CLERKS. 

Counties  of  200,000  to  400,000  inhabitants. 

2-36 

Mar  30 

BUS  AND  TRUCK 

LAW. 

A partnership  engaged  in  transporting  for  hire,  by  special  agreement, 
the  property  of  the  individual  members  of  the  partnership  must  have  a 
contract  hauler's  permit. 

2-36 

May  19 

CIRCUIT  CLERKS. 

There  is  no  statute  at  present  time  governing  salary  of  Circuit  Clerk  of 

St.  Louis  County.  Sec.  14563,  R.S.  Mo.  1929  cannot  be  made  to  apply. 

2-36 

May  25 

COUNTY  COURTS. 

Not  permitted  to  contract  debts  beyond  the  anticipated  revenues  for 
the  year. 

2-36 

May  27 

COUNTY  COURT. 

Has  power  to  contract  with  private  auditing  firm  to  audit  the  accounts 
of  county  officers. 

3-36 

May  26 

INHERITANCE  TAX. 

In  computing  the  inheritance  tax  a deduction  for  debts  of  the  deceased 
may  be  allowed  only  to  the  extent  of  the  amount  actually  paid  the 
creditor,  and  not  as  to  the  face  amount  of  the  debt  existing  at  the  date 

of  the  death  of  the  deceased. 

3-36 

Oct  20 

INHERITANCE  TAX. 

Brokerage  houses  are  subject  to  the  provisions  of  Section  583,  R.S.  Mo. 

1929. 

3-36 

Nov  9 

CIRCUIT  CLERK. 

Circuit  Clerk  appointed  by  Governor  "until  next  general  election" 
relinquishes  the  office  after  the  general  election  in  November. 

4-36 

Dec  30 

DELINQUENT  TAXES. 

If  County  Court  compromises  taxes  in  accordance  with  Sec.  9950,  Laws 
1933,  p.  427,  County  Collector  is  not  personally  liable. 

5-36 

Jan  16 

MARRIAGE. 

It  is  not  illegal  for  Circuit  Clerk  Ex-officio  Recorder  of  Deeds  to  direct 
couples  to  ministers  or  other  persons  authorized  under  the  statutes  to 
perform  marriages. 

5-36 

Jan  31 

CIRCUIT  CLERKS. 

Cannot  retain  fees  allowed  in  excess  of  the  amount  as  contained  in 

Section  11786,  Laws  Mo.  1933. 

5-36 

Mar  28 

CITIES. 

City  of  fourth  class  may,  by  ordinance,  provide  for  the  appointment  of 
a collector  of  light  and  water  revenue. 

5-36 

Apr  18 

VILLAGES  AND 

TOWNS. 

Villages  and  towns  should  style  their  ordinances  in  accordance  with  the 
statutes  relating  to  such  villages  and  towns. 

5-36 

Aug  14 

COMMITTEE. 

Organization  of  County  Committee. 

5-36 

Aug  31 

APPROPRIATIONS. 

Construction  of  the  word  "repair"  as  it  appears  in  the  Appropriation 

Act. 

5-36 

Sept  22 

ROADS  AND  BRIDGES. 

Bond  proposition  for  road  purposes  cannot  be  submitted  to  part  of  a 
township  - whole  of  township  must  vote  for  issuance  of  bonds. 

5-36 

Dec  3 

INCOME  TAX. 

Under  provisions  of  Sec.  10136,  Laws  of  Mo.  1935,  p.  410,  it  is  duty  of 
county  collectors  and  Collector  of  City  of  St.  Louis  to  forward  all 
income  taxes  delinquent  for  30  days  or  more  to  State  Auditor  for 
collection.  This  applies  to  1935  and  prior  years. 

6-36 

Feb  4 

Mr.  Charles  Beals, 

Clerk 

WITHDRAWN 

6-36 

Mar  18 

SCHOOL  & SCHOOL 

DISTRICTS. 

CONTRACT. 

TEACHERS. 

Must  state  monthly  wage  and  be  definite  and  certain. 

6-36 

Apr  9 

INTOXICATING 

LIQUOR. 

City  Ordinance  permitting  licensees  of  intoxicating  liquor  to  sell  3.2% 
beer  on  Sunday  is  in  conflict  with  State  law,  and  void. 

6-36 

May  29 

COUNTY  TREASURER. 

By  reason  of  Sec.  12132a,  Laws  1933,  p.  338,  office  of  county  treasurer 
in  counties  of  less  than  40,000  inhabitants  is  abolished  and  from  Jan.  1, 
1937  duties  of  office  will  be  carried  on  by  County  Collector. 

6-36 

Sept  18 

Hon.  C.  Jasper  Bell 

WITHDRAWN 

6-36 

Oct  23 

ELECTIONS. 

(1)  Board  of  election  commissioners  cannot  continue  to  receive 

applications  for  erasure  of  names  after  Monday  noon,  October  19, 

1936  under  Section  10596,  RSMo  1929; 

(2)  Board  of  Election  Commissioners  or  any  two  members  do  not  have 
power  to  order  recanvas  of  Kansas  City  or  Portion  thereof  under 

Section  10568,  RSMo  1929. 

6-36 

Oct  26 

ELECTIONS. 

Certificate  for  county  offices  may  be  filed  with  county  clerk  not  later 
than  10  days  before  election  for  November  Election,  1936. 

6-36 

Nov  24 

TAXATION  & 

REVENUE. 

County  Court  may  through  prosecuting  attorney  and  circuit  judge  levy 
special  taxes  to  pay  past  due  indebtedness  under  Section  9868,  R.  S. 

Mo.  1929. 

7-36 

Sept  30 

Hon.  Davis  Benning 

WITHDRAWN 

8-36 

Feb  4 

OLD  AGE 

ASSISTANCE. 

Proposed  escrow  agreement  in  connection  with  the  Old  Age  Assistance 
Commission  of  Iowa  must  be  acknowledged,  real  estate  described, 

same  must  be  recorded  with  the  Recorder  of  Deeds.  Recorder  of  deeds 

to  receive  regular  statutory  fee,  and  all  executed  according  to  the  laws 

of  the  State  of  Missouri. 

8-36 

Mar  24 

MOTOR  VEHICLES. 

No  person  under  age  of  16  years  permitted  to  drive  motor  vehicle  in 
the  State  of  Missouri,  although  perhaps  in  many  instances  more 
competent  than  many  adults. 

10-36 

Jan  15 

Mr.  Wallace  1.  Bowers 

WITHDRAWN 

10-36 

Jan  21 

SCHOOLS. 

Orphan  children  permitted  to  attend  school  in  any  district  in  which 
such  have  a temporary  or  permanent  home  and  are  unable  to  pay 

tuition  fees. 

10-36 

Jan  25 

NON-INTOXICATING 

BEER. 

City  ordinances  requiring  applicant  to  be  property  owner  is  in  conflict 
with  State  law  on  said  subject,  and  void. 

10-36 

Jan  28 

INHERITANCE  TAX. 

Whether  or  not  a bequest  to  a hospital  is  exempt  is  a question  of  fact 
to  be  determined  by  reference  to  the  corporate  charter  and  purposes 
of  the  corporation. 

10-36 

July  28 

LIQUOR  CONTROL 

DEPARTMENT. 

APPROPRIATIONS. 

Legislature  did  not  appropriate  for  the  payment  of  burglary  or  theft 

insurance. 

10-36 

Nov  19 

Hon.  L.  G.  Boarright 

WITHDRAWN 

11-36 

Jan  18 

COMMISSIONER  OF 

AGRICULTURE. 

EMBARGO. 

STATE  BOARD  OF 

HEALTH. 

Neither  has  authority  to  issue  embargo  prohibiting  shipment  of  apples 

into  this  state. 

11-36 

Apr  20 

BUREAU  OF 

AGRICULTURE. 

Moneys  collected  by  Ag  Bureau  shall  be  deposited  daily  in  State 

Treasury  and  can  be  legally  paid  out  only  pursuant  to  Appropriation  by 
General  Assembly. 

11-36 

July  30 

ELECTIONS. 

Members  of  C.  C.  Camps  are  entitled  to  vote  in  the  primary  if  they 
possess  the  necessary  qualification.  Elections  Judges  can  challenge 
their  right  to  vote  and  reject  their  vote  if  illegal. 

11-36 

Sept  3 

BOUNDARIES. 

The  Supreme  Court  of  the  United  States  has  jurisdiction  in  a suit 
between  two  states  to  determine  boundary  line. 

11-36 

Nov  10 

CITIES. 

Boards  of  Aldermen  of  cities  of  the  4th  Class  shall  only  select  an  Acting 
President  of  the  Board  in  the  absence  of  Mayor  or  vacancy  in  office  of 
Mayor. 

11-36 

Nov  12 

Dr.  T.L.  Bradley 

WITHDRAWN 

12-36 

Jan  30 

TRADEMARKS. 

Descriptive  terms  in  English  or  foreign  language  are  not  subject  to 
registration  under  the  trademark  law. 

12-36 

Feb  11 

Dr.  W.  J.  Bryan,  Supt. 

WITHDRAWN 

12-36 

Feb  19 

ROADS  & BRIDGES. 

Mayor  of  City  of  Fourth  Class  has  a right  to  cast  a vote  for  special  road 

commissioner. 

12-36 

Mar  12 

REAL  ESTATE. 

Authority  of  State  to  sell  real  estate. 

12-36 

Mar  19 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-36 

Apr  16 

TRADE-MARKS. 

Resemblance  between  two  trade  names  as  to  raise  a probability  of 
public  mistaking  one  for  the  other  may  not  be  registered. 

12-36 

Apr  22 

TRADE  MARKS. 

Words  in  common  use  cannot  be  trade-marked. 

12-36 

Apr  29 

BONDS. 

SECRETARY  OF  STATE. 

BLUE  SKY  LAW. 

Form  of  Dealer's  Bond;  approved. 

12-36 

May  20 

MOTOR  VEHICLES. 

Safety  glass  required  (1)  when  care  is  used  for  carrying  passengers  for 
hire;  (2)  when  car  is  sold  in  the  State  of  Missouri  and  designed  for 
carrying  passengers. 

12-36 

May  26 

SECURITIES 

DEPARTMENT. 

Acreage  and  drilling  agreement  of  H.F.  Wilcox  is  within  the  exemption 
of  sub-section  (f)  of  Sec.  7726,  R.S.  1929. 

12-36 

July  10 

SHERIFF. 

Expenses  necessary  in  execution  of  death  warrant  are  a charge  on  the 

sheriff. 

12-36 

July  25 

ELECTIONS. 

1.  All  of  the  judges  at  election  should  select  the  clerks  of  election. 

2.  Judges  may  not  select  clerk  related  to  them  within  fourth  degree  of 
consanguinity  or  affinity. 

12-36 

July  28 

BOND  INVESTMENT 

COMPANIES. 

Bond  investment  company  must  post  one  hundred  thousand  dollar 
bonds.  Companies  held  to  be  Bond  Investment  Companies. 

12-36 

Sept  11 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-36 

Sept  14 

TRADE-MARKS. 

What  constitutes  an  infringement  of  trade-marks  for  similarity. 

12-36 

Sept  24 

TRADE-MARKS. 

Rules  to  be  followed  in  trade-marking  slogans. 

12-36 

Oct  1 

TRADE-MARKS. 

Construction  of  U.  S.  C.  A.,  Title  15,  Section  85,  Page  25. 

12-36 

Oct  8 

BULL  FIGHTS. 

Whomsoever  shall  use  any  designs  to  attract,  provoke,  harass  or 
torment  any  bull  shall  be  guilty  of  baiting  a bull.  The  giving  of  any 
entertainment  known  as  Corrida  De  Toros  (Running  of  the  Bulls)  is 
prohibited. 

12-36 

Oct  17 

MISSOURI  CREDIT 

UNION  ACT. 

Minors  may  own  shares  but  can  rescind  contract  and  demand  return  of 
investment;  in  instant  case  minor  borrowing  value  of  actual 
investment,  credit  union  should  insist  on  mother  executing  promissory 
note;  if  not  specifically  stated  in  by-laws,  it  is  immaterial  what  purpose 
money  borrowed  by  minor  is  used  for;  minor  has  same  right  in  respect 
to  borrowing  in  excess  of  holdings  as  adult  member;  minor  may  vote  in 

election  of  officers. 

12-36 

Nov  16 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-36 

Dec  15 

ELECTIONS. 

When  Constitutional  Certificate  to  office  shall  issue. 

13-36 

Feb  26 

Hon.  N.  Elmer  Butler 

WITHDRAWN 

13-36 

May  20 

PUBLIC  OFFICERS. 

Mayor  cannot  compel  city  council  to  ratify  his  appointments;  Mayor 
cannot  make  appointments  without  the  consent  of  majority  of  city 

council. 

13-36 

May  21 

FEES. 

CRIMINAL  COSTS. 

JUSTICE  OF  THE 

PEACE. 

Mileage  fee  in  transporting  prisoner  more  than  5 miles  to  preliminary 
in  Justice  Court  is  not  a legal  charge  against  the  State  or  County.  (This 
opinion  is  in  accord  with  opinion  dated  November  14,  1935  written  to 
Judge  Arthur  S.  Shaw,  Excelsior  Springs,  Mo.  No.  83). 

13-36 

May  22 

RECORDERS  FEES. 

Recorder  must  charge  fees  for  services  in  the  amount  provided  for  by 

law. 

13-36 

July  9 

ELECTIONS. 

Appointment  of  judges  in  primary  elections. 

13-36 

July  20 

COUNTY  COLLECTOR. 

Should  pay  balance  due  on  annual  settlement.  Liable  for  penalty  of 

10%  per  month  until  paid.  When. 

13-36 

July  31 

VOTING. 

Members  of  Citizens  Conservation  and  transient  camps  are  entitled  to 
vote  in  county  and  state  elections,  both  as  resident  voters. 

13-36 

Aug  25 

LANDS. 

STATE  FORESTS. 

Legislation  is  necessary  in  order  for  the  State  of  Missouri  to  obtain 
benefits  of  the  Fulmer  Act;  until  legislation  is  enacted  the  State  of 
Missouri  cannot  cooperate  with  the  Federal  Government. 

13-36 

Sept  7 

SEARCH  WARRANTS. 

When  same  may  be  obtained. 

13-36 

Nov  17 

TAXATION  AND 

REVENUE. 

DELINQUENT  LAND 

SALES. 

Owner  of  land  has  two  years  in  which  to  redeem;  if  last  day  falls  on 
Sunday,  following  Monday  is  in  time. 

13-36 

Dec  19 

COUNTY  COLLECTOR. 

EX  OFFICIO 

TREASURER. 

In  counties  less  than  40,000  inhabitants  and  not  under  township 
organization,  collector  must  perform  all  duties  on  January  1,  1937, 
formerly  required  of  county  treasurer. 

14-36 

Apr  10 

ELECTIONS. 

Sec.  10310,  Laws  of  Mo.  1933,  p.  228  is  mandatory,  and  not  directory 
in  the  counting  of  votes  when  it  states  that  the  same  shall  not  be 

counted. 

15-36 

Jan  3 

MOTOR  VEHICLES. 

LICENSE  TAX. 

Employees  of  Federal  instrumentalities  are  not  required  to  have  a 
Missouri  certificate  as  a registered  operator  of  an  automobile. 

15-36 

Feb  26 

MOTOR  VEHICLES. 

Definition  of  "registered  operators"  applied  to  facts  in  case  of 
registered  dealer  employing  irregular  employee  for  purpose  of  driving 

cars. 

15-36 

Apr  29 

TAXATION. 

Personal  property  shall  be  assessed  in  the  county  of  the  owner's 

residence. 

15-36 

May  2 

JUSTICES'  COURTS. 

If  Justice  designates  sheriff  to  serve  process  and  includes  same  in  his 
minutes,  sheriff  has  power  to  do  so. 

15-36 

May  7 

COUNTY  FINANCIAL 

STATEMENT. 

State  Auditor  prepares  forms  to  be  printed  and  approves  financial 
statement  as  to  form  only;  it  is  duty  of  person  designated  to  prepare 
financial  statement  to  show  that  same  is  correct;  if  financial  statement 
is  not  included  in  preparing  the  budget,  it  may  be  paid  out  of  Classes  5 
or  6 or  out  of  an  ascertainable  surplus  in  any  of  the  other  classes,  or 
out  of  delinquent  taxes. 

15-36 

Oct  24 

SCHOOL  FUNDS. 

County  court  has  right,  absent  fraud,  to  sell  property  acquired  through 
foreclosure  of  school  funds  if  such  be  the  most  advantageous  to  the 

school  or  schools  interested  therein. 

15-36 

Dec  4 

MO.  STATE  HIGHWAY 

PATROL. 

Designation  of  "sergeant"  instead  of  "patrolman"  is  immaterial  so  long 
as  compensation  does  not  exceed  that  of  patrolman;  maximum 
employees  of  Patrol,  exclusive  of  janitors  and  clerks  are  10  captains 
and  115  patrolmen;  Commission  can  increase  salary  of  enlisted  men 
who  have  served  five  years  10%  or  any  other  per  cent  if  it  does  not 
exceed  $2400  for  captains  and  $1800  for  patrolmen. 

16-36 

Jan  22 

MERCHANT  LICENSE. 

Persons  who  deal  in  selling  ice  at  any  stand  must  obtain  merchandising 
license  and  execute  surety  bond. 

16-36 

Feb  4 

PENSIONS. 

Accrued  assistance  due  applicant  to  be  applied  on  funeral  expenses, 

when. 

16-36 

Feb  13 

OLD  AGE  PENSIONS. 

May  not  limit  the  number  of  assistance  checks  sent  to  out-of-state 
addresses,  and  permit  same  to  accrue  until  persons  return  to  Missouri. 

16-36 

Mar  13 

OLD  AGE  PENSIONS. 

Applicant  who  has  forfeited  his  citizenship  by  reason  of  conviction  of 
desertion,  not  entitled  to  receive  assistance. 

16-36 

Apr  17 

CIRCUIT  CLERKS. 

Change  of  Venue  fees  earned  prior  to  the  first  Monday  in  January, 

1935,  are  payable  into  the  County  Treasury. 

16-36 

Apr  22 

OLD  AGE  PENSIONS. 

Federal  Grants,  to  whom  paid. 

16-36 

May  1 

INCORPORATED 

CITIES. 

May  enact  zoning  ordinances. 

16-36 

May  12 

Mr.  Homer  G.  Chaffin 

WITHDRAWN 

16-36 

May  15 

OLD  AGE  PENSIONS. 

Naturalized  citizen  entitled  to  benefits  of  Old  Age  Assistance  Act  even 
if  records  of  Naturalization  have  been  lost  or  destroyed,  if  citizenship 
can  be  shown  by  other  evidence. 

16-36 

May  22 

DENTAL  BOARD. 

Discretion  in  Board  to  determine  method  of  examination. 

16-36 

June 

DEPARTMENT  OF 

Contract  between  Metropolitan  Mfg.  Co.  and  Dep't.  of  Penal 

27 

PENAL  INSTITUTIONS. 

Institutions  is  legal. 

16-36 

Sept  30 

MUNICIPAL 

CORPORATIONS. 

CITIES,  TOWNS  & 

VILLAGES. 

Board  of  Aldermen  in  Cities  of  Fourth  Class  has  authority  to  divide  city 

into  wards. 

16-36 

Oct  10 

ELECTIONS. 

CITIES. 

When  registrars  are  elected  in  cities  of  10,000  to  30,000  population. 

16-36 

Nov  16 

COUNTY  BUDGET 

ACT. 

When  anticipated  revenue  is  exhausted,  no  more  warrants  should  be 

issued. 

16-36 

Dec  17 

PROBATE  JUDGES. 

May  not  act  as  appraisers  or  receive  fees  in  such  capacity. 

17-36 

Feb  12 

COUNTY  TREASURER. 

DEPOSITARY  OF 

COUNTY  FUNDS. 

Liability  of  County  Treasurer  on  official  bond,  where  no  depositary 
bond  is  given. 

17-36 

Oct  15 

COUNTY  TREASURER. 

Receives  commission  as  custodian  of  school  funds  out  of  general 
revenue  fund  of  the  county  treasury. 

18-36 

Aug  5 

PROBATE  COURT. 

Refusal  of  administration  as  provided  in  Section  2,  R.  S.  Mo.  1929. 

19-36 

Jan  30 

TAXATION. 

Respecting  Attorney's  fees  in  delinquent  personal  tax  cases. 

19-36 

May  8 

SCHOOLS. 

Under  Section  9226  only  majority  vote  is  required  to  put  into  effect 
proposition  solely  for  purpose  of  repairing  and  furnishing  school. 

20-36 

Feb  5 

OFFICERS. 

LIMITATIONS. 

Section  863  R.  S.  Mo.  1929  applies  to  actions  against  an  officer  to 
recover  excess  salaries,  absent  fraud. 

20-36 

Mar  11 

OFFICIAL  BONDS. 

Premium  on  official  bond  of  State  Labor  Commissioner  cannot  be  paid 
out  of  appropriation  of  Department  of  Labor  & Industrial  Inspection. 

20-36 

May  1 

EMPLOYMENT 

AGENCIES. 

Mandatory  to  issue  license  when  all  statutory  requirements  have  been 

met. 

20-36 

July  23 

COUNTIES. 

County  Court  can  appropriate  $3,000  for  the  establishment  of  State 
Employment  Bureau  in  St.  Louis  County  for  the  purpose  of  establishing 
employment  in  connection  with  the  rules  and  regulations  of  the 

Federal  Relief  Administration,  Washington,  D.  C.,  said  appropriation 
being  for  the  purpose  of  indirectly  relieving  the  county  from 
maintaining  and  relieving  the  indigent  poor  as  it  is  compelled  to  do 
under  Sections  12961  and  12950,  R.  S.  Mo.  1929. 

20-36 

Aug  17 

Hon.  Joe  Crain 

WITHDRAWN 

20-36 

Aug  19 

INTOXICATING 

LIQUOR. 

License  should  not  be  issued  to  partnership  unless  all  the  members 
have  the  required  qualifications. 

20-36 

Sept  14 

PETIT  JURY. 

CIRCUIT  CLERK. 

How  summoned.  One  summons  for  petit  jury. 

21-36 

Jan  15 

MUNICIPALITIES. 

City's  police  power  and  building  regulations  apply  to  county  property 
within  the  city. 

21-36 

Feb  11 

INCOME  TAX. 

Salaries  of  county  and  city  officials  are  considered  in  computing  income 

tax. 

21-36 

Mar  19 

GAMBLING. 

Suit  Clubs 

21-36 

Apr  22 

PUBLIC  SERVICE 

COMMISSION. 

May  require  safety  appliances  on  railroads. 

21-36 

Apr  29 

Hon.  Elliott  M.  Dampf 

WITHDRAWN 

21-36 

May  13 

INSURANCE. 

An  insurance  company  incorporated  under  Art.  IV,  Chapter  37,  R.S.  Mo. 
1929  may  increase  its  capital  stock  as  provided  in  Sec.  5915,  R.S.  Mo. 

1929. 

21-36 

June  3 

PEDDLERS. 

Whether  or  not  a person  is  a peddler  depends  upon  the  facts  in  each 
case.  Peddler  defined,  discussed  and  applied. 

21-36 

June 

27 

PRIMARY  ELECTIONS. 

Persons  known  to  be  affiliated  with  one  Party  not  entitled  to  vote  the 
ticket  of  the  other  Party,  unless  he  obligates  himself  by  oath  or 

affirmation  to  support  the  Party  nominees  of  the  ticket  he  is  voting,  in 
the  following  general  election. 

21-36 

Oct  19 

COUNTY  BUDGET 

ACT. 

County  Clerk  does  not  incur  liability  on  his  official  bond  for  issuing 
warrants  so  long  as  the  same  do  not  violate  the  terms  of  the  Act. 

21-36 

Oct  27 

CONVICTS. 

Convicts  while  serving  life  sentence  and  dying  while  so  incarcerated, 
leaving  a personal  estate  within  the  county  of  their  death,  such 
personal  estate  shall  be  administered  by  the  probate  court  of  the 
county  wherein  the  convict  died. 

22-36 

Jan  2 

TAXATION. 

Collection  of  delinquent  real  estate  taxes  in  cities  of  the  third  and 

fourth  classes. 

22-36 

Sept  9 

SHERIFFS. 

Sheriffs  may  purchase  supplies  for  County  Jail  without  obtaining  a 
requisition  from  the  County  Court,  but  it  is  necessary  each  order  be 
certified  by  the  Accounting  Officer. 

24-36 

Jan  24 

MORTGAGES. 

Method  of  releasing  chattel  mortgage. 

25-36 

Jan  13 

COUNTY  WARRANTS. 

County  Treasurer  is  not  liable  if  warrant  is  regularly  issued  and  regular 
on  its  face  - is  liable  if  same  violates  County  Budget  Act. 

25-36 

Feb  10 

HIGHWAYS. 

SPECIAL  ROAD 

DISTRICTS. 

Commissioners  of  Special  Road  Districts,  under  Article  IX,  Chapter  42, 
have  exclusive  jurisdiction  to  build  roads  within  the  district. 

25-36 

Aug  18 

Hon.  Lewis  A.  Duval 

WITHDRAWN 

25-36 

Dec  12 

CORPORATIONS. 

Approval  of  Articles  of  Agreement  of  Medical  Guild  Service,  Inc. 

26-36 

Jan  10 

FEES. 

Curators  of  Lincoln  University  not  entitled  to  per  diem  and  mileage 
except  within  the  State  and  not  for  a greater  distance  than  from 
Curator's  home  to  place  of  board  meeting. 

26-36 

July  23 

COUNTY 

COLLECTORS. 

County  Collector  cannot  continue  to  collect  income  taxes  or  receive  a 
commission  for  collecting  the  same  after  the  income  tax  has  become 
delinquent  and  certified  to  the  State  Auditor  under  Section  10136, 

Laws  of  Missouri,  1935,  page  410. 

26-36 

Sept  10 

CITIES  OF  FOURTH 

CLASS. 

Unless  ordinances  provide  punishment  for  prisoner  escaping  custody, 
prisoner  cannot  be  brought  back  from  another  county;  if  prisoner 
returns  to  city,  he  can  be  taken  into  custody  and  compelled  to  serve 

out  remainder  of  sentence. 

27-36 

Jan  7 

BUS  AND  TRUCK 

LAW. 

Irregular  route  permit  does  not  authorize  servicing  points  serviced  by 
regular  route  permit  holders.  Venue  is  in  any  county  through  which 
goods  are  illegally  hauled. 

27-36 

Jan  10 

RECORDER'S  FEES. 

Recorder  of  Deeds  is  not  entitled  to  compensation  for  making  certified 
copies,  but  is  entitled  to  fifty  cents  for  his  certificate. 

27-36 

Feb  3 

TAXATION. 

Right  to  compensation  for  improvements  by  certificate  holder  upon 
improvements  made  by  certificate  holder. 

27-36 

Feb  17 

INHERITANCE  TAX. 

Legacy  of  U.S.  bonds  or  other  government  securities  not  exempt  from 
provisions  of  inheritance  tax  laws  of  State  of  Mo. 

27-36 

Sept  30 

ELECTIONS. 

Absentee  ballots -An  absentee  voter  may  vote  his  ballot  immediately 
upon  receipt  of  same  or  on  any  day  prior  to  and  including  day  of 
election.  Elector  voting  absentee  ballot  must  be  within  the  confines  of 

the  State  of  Missouri. 

29-36 

Feb  14 

BLIND  PERSONS. 

BLIND  PENSIONS. 

In  an  estate  by  the  entirety  each  owns  the  whole. 

29-36 

Feb  28 

BLIND  PENSIONS. 

“Income,"  as  found  in  Section  8893,  R.  S.  1929,  discussed  and  defined. 

29-36 

July  13 

CITIES  OF  THE  THIRD 

CLASS. 

PAUPERS. 

It  is  not  compulsory  for  cities  of  the  third  class  to  carry  Workmen's 
Compensation  Insurance  for  employees  of  Electric  Light  and  Water 
Plants.  County  Court  should  bear  expense  of  burying  paupers  in  cities 

of  the  third  class. 

30-36 

Feb  8 

CHIROPRACTIC. 

Board  must  hold  annual  election  of  officers. 

30-36 

Feb  13 

SCHOOLS. 

Consolidated  District  may  not  divide  itself  to  form  two  new  districts; 
however,  consolidated  district  may  change  its  boundaries  so  that  part 
of  its  territory  would  be  annexed  to  another  district. 

30-36 

Oct  13 

SCHOOLS. 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

County  Superintendent  of  Schools  is  entitled  to  only  actual 
expenditures  for  traveling  expenses  and  clerical  hire  and  when  the  bill 
is  presented  to  the  county  court  the  county  court  must  draw  a warrant 
for  same  just  so  long  as  the  maximum  amount  allowed  has  not  been 

exceeded. 

31-36 

Feb  18 

INHERITANCE 

TAXATION. 

Proper  method  to  be  employed  in  assessing  inheritance  tax  against 
legacy  to  husband  and  wife. 

31-36 

May  1 

PUBLIC  OFFICERS. 

Sec  18,  Art.  IX,  Constitution  of  Mo.  does  not  apply  to  City  of  Brunswick 
or  to  Chariton  County. 

31-36 

June 

JUSTICES  OF  THE 

Terms  of  office  of  appointees,  under  Section  2136-a,  Laws  of  Missouri 

15 

PEACE. 

1935. 

31-36 

July  20 

SCHOOLS. 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

Election  to  dissolve  consolidated  district  under  Sect.  9331,  must  be 
held  at  the  consolidated  school  building  and  the  notice  of  election  to 
dissolve  must  be  given  by  the  Board  of  Directors. 

32-36 

June 

COOPERATIVE 

Re:  Federal  Loans  to  Cooperatives;  Exemptions  from  certain  taxes; 

25 

ASSOCIATION. 

Sections  12676  et  seq;  Sections  12706  et  seq;  Sections  12748  et  seq,  R. 

S.  1929. 

33-36 

Feb  17 

SHERIFF. 

Sheriff  authorized  to  purchase  supplies  for  County  Jail. 

JAIL. 

33-36 

Apr  23 

OFFICERS. 

CITIES. 

Term  of  office  of  municipal  officers  shall  date  from  the  election,  and 
their  salaries  cannot  be  increased  during  the  term  for  which  they  were 

elected. 

34-36 

July  9 

BOARD  OF  HEALTH- 

BIRTHS. 

Free  birth  records,  when  available,  are  to  be  furnished  for  use  in 
perfecting  claims  for  United  States  Soldiers'  pensions. 

35-36 

Jan  29 

TAXATION. 

Who  entitled  to  surplus  received  from  tax  sale. 

35-36 

Feb  3 

CRIMINAL  LAW. 

MORTGAGED 

PROPERTY. 

Certain  evidence  admissible  in  crime  of  disposing  of  mortgaged 
property. 

35-36 

May  22 

CRIMINAL  LAW. 

MORTGAGED 

PROPERTY. 

VENUE. 

Where  to  place  the  in  prosecution  for  sale  of  mortgaged  property. 

35-36 

May  29 

SHERIFFS. 

A sheriff  may  receive  only  a reasonable  compensation  for  caring  for  a 
jury,  not  to  exceed  $2.00  per  day  for  each  juryman  and  the  officer  in 
charge. 

35-36 

June 

BRIDGE  LAW. 

1.  Validity  of  St.  Charles  County  Bridge  Contract. 

27 

ST.  CHARLES  COUNTY 

BRIDGES. 

LEWIS  & CLARK 

BRIDGE  COMPANY. 

2.  Costs  of  operating,  maintaining  and  repairing  bridges  must  be  paid 
out  of  bridge  tolls  before  funds  set  aside  for  principal  and  interest  on 

bonds. 

35-36 

July  31 

INSURANCE. 

Reciprocal  contracts  in  insurance  may  be  issued  that  are  non- 
assessable. 

35-36 

Aug  24 

INSURANCE. 

Subscriber's  Agreement  of  Consolidated  Underwriters  authorizes 
attorney  in  fact  to  issue  non-assessable  policies. 

35-36 

Oct  16 

TAXATION. 

(1)  Owner  may  purchase  at  tax  sale  for  high  bid  on  third  offer. 

(2)  Proceeds  of  sale  to  apply  to  costs  and  to  be  prorated  to  funds. 

(3)  Abandonment  of  suit  does  not  prevent  sale  of  property  at  third 
offering  for  high  bid. 

35-36 

Oct  17 

TAXATION. 

Delinquent  taxes  bear  interest  at  six  per  cent  if  taxpayer  in  bankruptcy. 

37-36 

Jan  14 

CIRCUIT  CLERKS. 

Deputy  Circuit  Clerks  in  Shelby  County  entitled  to  compensation  fixed 
by  County  Court  within  Statutory  limitations. 

37-36 

Jan  24 

SCHOOLS. 

Interest  collected  on  delinquent  taxes  is  in  effect  a part  of  the  tax  and 
should  be  distributed  in  proportion  to  the  amount  each  levy  bears  to 

the  total. 

37-36 

Jan  31 

Hon.  Charles  A. 

WITHDRAWN 

Haskins 

37-36 

Mar  10 

SALARY. 

ROAD  OVERSEER. 

Recovery  of  back  salary  as  road  overseer. 

37-36 

Mar  10 

TAXATION. 

Supplemental  opinion  to  opinions  dated  November  24,  1934  and  April 

13,  1935,  to  Walter  H.  Miller  and  Battle  McCardle  respectively. 

37-36 

June 

15 

TAXATION. 

Delinquent  taxes  of  cities  of  the  fourth  class. 

37-36 

Aug  18 

SCHOOLS. 

School  districts  are  exempt  from  purchasing  state  automobile  tags. 

37-36 

Oct  19 

JURORS. 

Traveling  expenses. 

38-36 

Feb  20 

PUBLIC 

ADVERTISEMENTS. 

Newspaper  distributed  gratuitously  not  qualified  for  legal  publications. 

38-36 

Mar  24 

SCHOOLS. 

Fencing  and  athletic  field  is  a school  purpose  for  which  a district  can 
levy  a tax  within  constitutional  limitations. 

38-36 

May  23 

EXTRADITION. 

Member  of  conspiracy  in  Kentucky,  never  present  in  Missouri,  is  not  a 
fugitive,  though  conspiracy  was  consummated  in  Missouri.  Jurisdiction 
of  Missouri  Courts  to  try  conspirator  living  in  Kentucky. 

38-36 

Sept  30 

ELECTION. 

Relating  to  permanent  registration  in  Sedalia. 

39-36 

Jan  2 

CHILDREN. 

SCHOOLS. 

CHILDREN'S  HOME. 

Defective  child  if  not  given  education  by  parents  until  such  is  16  years 
of  age,  then  State  Home  has  right  to  cite  said  children  and  parents 
before  the  juvenile  court  to  have  said  court  declare  such  child 
neglected,  and  after  declaring  such  child  neglected  the  custody  of  said 
child  given  to  Children's  Home. 

39-36 

Jan  31 

CIRCUIT  CLERKS. 

Have  authority  without  court  order  to  file  papers  which  the  statute 
authorizes  to  be  filed.  Must  have  court  order  authorizing  filing  of  any 
other  paper.  The  legal  effect  is  the  same  whether  the  paper  is  marked 
filed  or  whether  the  record  proper  shows  filing,  as  the  important  act  is 
the  delivery  of  the  paper  to  the  clerk. 

39-36 

Feb  5 

STATE  BOARD  OF 

CHARITIES. 

County  Superintendent  of  Public  Welfare  is  not  authorized  to 

administer  direct  relief. 

39-36 

Nov  21 

COUNTY  TREASURER 

AND  EX  OFFICIO 

COLLECTOR. 

The  incoming  treasurer  and  ex  officio  collector  must  of  necessity  make 
up  the  1937  annual  “delinquent  land  list." 

40-36 

Jan  15 

SCHOOLS. 

Use  of  school  property  for  purposes  other  than  instruction  to  pupils  is 
discretionary  with  the  Board  of  Directors. 

41-36 

Mar  31 

GAME  AND  FISH 

CRIMES. 

(1)  Territorial  jurisdiction  of  crimes  is  limited  to  statutory  and 
constitutional  boundaries  which  change  by  "accretion"  but  not  be 

“evulsion". 

(2)  Netting  of  fish  in  April  and  May  in  Missouri  waters  is  a 
misdemeanor. 

41-36 

July  16 

COUNTY  COLLECTOR 

AND  COUNTY 

TREASURER. 

Collector  cannot  pay  taxes  which  he  has  collected  to  county  treasurer 
by  warrants  unless  such  warrants  were  received  from  legal  holder. 
Treasurer  not  entitled  to  additional  compensation  for  handling  money 

derived  from  sale  of  road  bonds. 

41-36 

July  31 

ELECTIONS. 

Challengers  at  primaries  have  no  official  rights  beyond  the  territorial 
limits  of  the  committeeman  or  committeewoman  making  the 
appointment. 

41-36 

Aug  27 

CONSTABLES. 

Fees  of  a constable  and  deputies  for  attending  election  and  erecting 
and  tearing  down  election  booths. 

41-36 

Aug  29 

CRIMINAL  LAW. 

CONCEALED 

WEAPONS. 

One  traveling  on  a continuous  journey  peacefully  through  the  State  is 
not  prohibited  from  carrying  a concealed  weapon. 

42-36 

June  6 

ELECTIONS. 

PRIMARY  ELECTIONS. 

Failure  of  County  Clerk  to  publish  notice,  as  required  by  Section  10256, 

R.  S.  1929,  of  offices  to  be  filled,  does  not  invalidate  primary  election. 

42-36 

July  15 

COUNTY  BUDGET 

ACT. 

The  deficit  in  Class  2 relating  to  payment  of  jurors  by  script  under 
Sections  8767  and  8765  may  be  paid  out  of  excess  funds  existing  at  the 
close  of  the  fiscal  year  in  any  other  class,  or  may  be  paid  out  of  surplus 
existing  after  all  current  expenses  are  paid,  or  from  delinquent  taxes. 

42-36 

Oct  12 

INSPECTION  OF 

GRAIN. 

Form  used  by  firm  for  inspection  for  its  own  convenience  and  not 
impersonating  Grain  Inspection  & Weighing  Department,  not  violation 
of  Sec.  13362,  R.S.  Mo.  1929. 

43-36 

Jan  18 

OFFICERS. 

Illegal  for  State,  County  or  municipal  officer  to  accept  or  use  pass 
issued  by  railroad  company  in  consideration  of  such  officer  acting  as 
local  attorney. 

43-36 

Feb  7 

COUNTY  COURT. 

Cannot  appropriate  funds  for  a county  farm  organization  when  the 
same  does  not  legally  exist. 

43-36 

Feb  20 

RECORDER. 

Recorder's  fee  for  recording  real  estate  deeds. 

43-36 

Feb  24 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

(1)  If  county  court  finds  patient  in  state  hospital  has  not  sufficient 
property  to  keep  said  patient  as  a private  patient,  such  finding  is  final; 

(2)  Father  not  compelled  by  law  to  maintain  son  in  state  hospital  but 
may  reimburse  county  if  he  so  desires; 

(3)  County  Court  cannot  pay  members  of  County  Old  Age  Assistant 

Board. 

43-36 

May  23 

TOWNSHIP  OFFICERS. 

Increased  compensation  under  Section  12310,  R.S.  1929,  as  amended 
Laws  of  Mo.  1931,  page  377. 

43-36 

Sept  5 

MARRIAGE. 

Marriage  between  man  and  his  niece,  although  valid  in  Austria  where 
contracted,  is  void  in  the  State  of  Missouri  and  the  parties  are  subject 
to  criminal  prosecution  if  they  return  to  live  as  husband  and  wife  in 
Kansas  City,  Mo. 

43-36 

Oct  13 

GAME  & FISH. 

TRESPASSING. 

In  attempting  prosecution  under  Sec.  8312,  R.S.  1929,  use  of  land  and 
custom  of  owner  regarding  same  should  be  considered.  If  either  of 
three  elements  - "enclosed,  improved  or  cultivated"  - exist, 
prosecution  will  lie. 

43-36 

Dec  30 

PENITENTIARY. 

Officers  and  employees  of  the  Missouri  State  Penitentiary,  and 
superintendents  of  institutions  under  department  of  penal  institutions 

are  not  entitled  to  subsistence. 

45-36 

Jan  7 

PUBLIC  OFFICERS. 

Denied  the  right  to  become  interacted  in  contracts  made  in  their 
official  capacity. 

45-36 

Jan  14 

ELEEMOSYNARY 

BOARD. 

INSPECTION  OF 

RECORDS. 

Records  are  privileged,  but  if  waived  may  be  inspected  by  any 
interested  party;  board  may  make  reasonable  rules  respecting  the 
same.  If  suit  is  pending,  the  court  may  order  inspection;  subpoena 
duces  tecum  will  produce  records  in  court. 

45-36 

Feb  20 

OSTEOPATH. 

Osteopaths  have  legal  right  to  participate  as  physicians  in  sanity  inquest 
on  county  patients. 

45-36 

Feb  28 

COUNTY  BUDGET 

ACT. 

Insane  pauper  patients  not  sufficiently  harmful  to  be  sent  to  State 
Hospital  may  be  kept  at  County  Farm  and  expenses  therefor  paid  out 

of  Class  5. 

45-36 

Mar  10 

COURT  REPORTER. 

Fees  for  transcribing  bill  of  exceptions  in  criminal  cases  where 
defendant  is  poor  person. 

45-36 

Mar  11 

PROBATE  JUDGE. 

Probate  Judge  acting  as  ex  officio  clerk  required  to  give  bond  as  such. 

45-36 

May  19 

ELEEMOSYNARY 

INSTITUTIONS. 

Counties  must  pay  board  of  managers  in  cash  for  up-keep  and  support 
of  insane  poor,  but  the  sending  of  a warrant  or  a check,  if  such 
represents  cash,  complies  with  Section  8636,  R.  S.  1929. 

45-36 

June 

ELEEMOSYNARY 

County  patient,  upon  inheriting  money  in  excess  of  exemptions  allowed 

12 

INSTITUTIONS. 

by  law,  must  be  made  pay  patient  by  order  of  the  County  Court. 

45-36 

July  31 

APPROPRIATION. 

Eleemosynary  may  contract  for  inspection  of  boiler  in  connection  with 
its  institutions,  same  may  be  paid  from  "Operation  Fund". 

45-36 

Aug  8 

SHERIFFS  FEES. 

Amount  allowed  for  actual  miles  traveled. 

45-36 

Aug  20 

TAXATION. 

When  American  Legion  is  exempt  from  taxation. 

45-36 

Aug  31 

Hon.  W.  O.  Jackson 

WITHDRAWN 

45-36 

Oct  20 

ELECTIONS. 

Occupants  of  private  homes,  partially  supported  by  the  county  are  not 

inmates  of  poorhouses  within  the  meaning  of  the  Constitution  of  the 

State  of  Missouri  and  Section  10178  R.S.  Mo.  1929. 

45-36 

Oct  27 

SOLDIERS  AND 

SAILORS. 

Can  vote  in  St.  Louis  County  if  they  can  establish  a legal  residence, 
independent  of  the  fact  that  they  are  soldiers  and  sailors  in  the  regular 
United  States  Army  and  Navy. 

46-36 

Jan  29 

COUNTY  BUDGET 

ACT. 

Salary  of  Janitor  should  be  in  Class  4.  Estimate  for  Sup't.  of  County 

Farm  should  be  placed  in  Class  5,  when  superintendent  is  not  paid 
regular  salary  but  receives  compensation  from  the  county  court  for 
boarding  and  maintaining  each  inmate. 

46-36 

Jan  29 

TAXATION. 

Cost  of  publishing  delinquent  list  to  be  paid  out  of  County  Treasury. 

46-36 

May  7 

SCHOOLS. 

Use  of  public  funds  in  aid  of  sectarian  institutions  void. 

46-36 

Dec  22 

DRUGS. 

A person  may  not  use  the  word  "drugs"  in  his  business  or 
advertisement  unless  he  be  a licensed  pharmacist. 

47-36 

Jan  21 

COUNTY  BUDGET 

ACT. 

Special  tax  levy  of  .07  authorized  by  section  7891  is  not  to  be  included 
in  the  term  revenue  as  used  in  the  Budget  Act. 

47-36 

Feb  28 

SCHOOL  FUNDS. 

Property  sold  to  satisfy  school  fund  mortgages,  when  securities  are 
insolvent  should  be  handled  as  outlined  in  Sec.  9256,  R.S.  Mo.  1929. 

47-36 

Dec  31 

CO. 

SUPERINTENDENT  OF 

SCHOOLS. 

Section  9467  permits  county  superintendent  to  receive  not  to  exceed 
one-fourth  of  the  annual  salary  as  traveling  expenses  and  clerical  hire, 
or  not  more  than  $3.00  for  each  teacher  under  his  jurisdiction.  If 
county  Sup't.  does  not  claim  full  amount  as  actual  expenses,  he  cannot 
afterwards  claim  offset  by  county  against  him  for  alleged  unlawful 
salary  and  fees.  If  county  sup't.  has  not  claimed  all  actual  expenses,  he 
may  do  so  at  any  time  during  the  year. 

48-36 

Mar  9 

CIRCUIT  CLERK. 

Not  entitled  to  retain  drainage  tax  fees  under  Sec.  10879  in  addition  to 
maximum  amount  of  fees  he  is  entitled  to  retain  under  Sec.  11786, 

R.S.  Mo.  1929. 

48-36 

Nov  25 

TAXATION. 

Procedure  of  Collector  after  third  sale— Four  propositions. 

49-36 

Apr  24 

SCHOOL  DISTRICTS. 

When  warrants  may  be  issued  on  anticipated  revenues. 

49-36 

July  23 

COSMETOLOGY. 

The  Board  of  Health  for  its  power  to  make  rules  and  regulations 
governing  examination  of  applicants  can  charge  applicants  a fee  of 
$1.00  for  the  rental  of  equipment  necessary  for  said  examination  in 
addition  to  the  regular  examination  fee  of  $10.00  as  provided  under 
Section  9094,  R.  S.  Mo.  1929. 

49-36 

Aug  27 

SCHOOLS. 

Section  9357,  R.  S.  1929,  and  Section  19,  Laws  of  Mo.  1931,  page  346, 
provide  building  aid  to  certain  districts  and  allow  participation  in  both. 

49-36 

Oct  10 

Hon.  Lloyd  W.  King 

WITHDRAWN 

49-36 

Oct  20 

ELECTIONS. 

A person  legally  qualified  as  a voter  and  able  to  read  and  write  may  act 
as  a judge  of  election  (except  candidate)  in  counties  the  size  of 

Livingston  County. 

49-36 

Nov  13 

COUNTY  COURTS. 

Limits  on  borrowing  money  cannot  exceed  reasonably  anticipated 
revenues  for  the  year  without  a bond  issue  approved  by  the  people. 

49-36 

Dec  15 

SCHOOLS. 

General  Assembly  may  provide  gratuitous  instruction  for  persons  under 

6 years  of  age  and  also  for  persons  over  20  years  of  age,  and  such 

would  not  violate  the  Constitution  of  Missouri. 

49-36 

Dec  31 

SCHOOLS. 

Postage  may  be  purchased  from  the  appropriation  to  teacher-training 
if  such  postage  is  used  in  the  inspection  and  supervision  of  teacher- 
training. 

50-36 

July  28 

OLD  AGE  PENSIONS. 

State  Board  not  relieved  from  liability  to  pay  funeral  expenses  of 
deceased  pensioner  because  he  carried  policy  of  insurance  in  the 
amount  of  $108.00  payable  to  his  wife. 

51-36 

Mar  11 

OLD  AGE 

ASSISTANCE. 

Applicant  may  appeal  to  the  Circuit  Court  from  the  decision  of  the 

State  Board  as  to  amount  of  assistance  allowed. 

51-36 

Dec  31 

PENAL  INSTITUTIONS. 

Commissioners  may  not  make  lump  sum  allowances  for  extraordinary 
services  performed  by  employee,  over  and  above  fixed  salary. 

52-36 

Jan  8 

Hon.  Joseph  A. 

Lennon 

WITHDRAWN 

52-36 

Mar  11 

Mr.  A.C.  Leftwich 

WITHDRAWN 

52-36 

Mar  12 

STATE  BOARD  OF 

EDUCATION. 

Duly  authorized  agency  to  receive  Federal  Social  Security  Funds  for 

health  work  in  Mo. 

53-36 

Nov  13 

PUBLIC 

ADMINISTRATOR. 

Tenure  of  Office. 

54-36 

Sept  15 

CITIES. 

PUBLIC  SERVICE 

COMMISSION. 

Public  Service  Commission  Act  supersedes  any  contract  between  city 
and  utility  as  to  purity  of  water. 

56-36 

Jan  20 

BANKS  & BANKING. 

CORPORATIONS. 

Persons  seeking  to  incorporate  doing  a safety  deposit  box  business, 
must  comply  with  the  provisions  of  Article  5,  Chapter  34,  R.S.  Mo. 

1929. 

56-36 

Aug  14 

CRIMINAL  COSTS. 

In  change  of  venue  cases,  where  a cause  is  transferred  from  one 
county  to  another  and  a defendant  is  convicted  in  the  latter  county 
and  sentenced  to  a term  in  the  county  jail,  the  expense  and  upkeep  of 
such  prisoners  shall  be  borne  by  such  county  from  whence  the  cause 

was  transferred. 

56-36 

Sept  30 

ELECTIONS. 

Right  of  County  Central  Committees  to  name  candidates;  must  be 

known  to  be  of  same  political  faith. 

56-36 

Oct  15 

ELECTIONS. 

INSANE. 

Absentee  ballots  to  be  printed  thirty  days  before  election. 

Absentee  ballots  may  be  voted  within  thirty  days  of  election. 

Relatives  may  transport  to  hospital  and  receive  pay. 

56-36 

Oct  19 

DELINQUENT  TAXES. 

Costs  of  printing. 

57-36 

Jan  7 

COUNTY  COURT. 

Judges  of  County  Court  cannot  borrow  money  personally  to  pay 
unappropriated  debts  of  county. 

57-36 

Jan  20 

INDIGENT  PERSONS. 

RAILROADS. 

PUBLIC  SERVICE 

COMMISSION. 

Consent  of  the  Public  Service  Commission  obtained,  railroads  may  issue 
a special  rate  to  indigent  and  destitute  persons  who  are  charges  of  the 
Missouri  Relief  Commission,  and  same  would  not  be  discriminatory  or 

unlawful. 

57-36 

Jan  28 

SPECIAL  ROAD 

DISTRICTS. 

May  spend  bond  money  for  purchase  of  machinery. 

57-36 

Jan  28 

COUNTY  COURTS. 

OLD  AGE 

ASSISTANCE. 

Old  Age  Assistance  Board  is  not  entitled  to  compensation.  County  Court 
has  no  authority  to  make  donations  to  them,  but  is  not  liable  for 
making  such  donations  if  made  in  good  faith  under  the  belief  they  have 
authority  to  do  so. 

57-36 

Mar  9 

CIRCUIT  CLERKS- 

CIRCUIT  COURTS. 

Rule  of  Circuit  Court  receiving  $10.00  filing  fee  in  advance  must  not  be 
arbitrarily  enforced. 

57-36 

Aug  8 

OFFICERS. 

COUNTIES. 

County  must  furnish  and  pay  for  reasonable  office  expenses  of  county 

officials. 

57-36 

Aug  27 

ELECTIONS. 

EXCEPTIONS. 

Conviction  for  felony  disqualifies  voter  until  full  pardon  is  granted.  As 
to  convicts  under  twenty  or  18  years  of  age. 

57-36 

Aug  31 

TAXATION:  COUNTY 

COURTS. 

May  correct  erroneous  description  of  land.  May  compromise  taxes 
only  as  provided  for  in  Section  9950  as  amended. 

57-36 

Oct  10 

SPECIAL  ROAD 

DISTRICTS. 

ROADS  AND  BRIDGES. 

Special  road  district  not  liable  for  tort  actions  or  if  employee  injured  or 
killed  while  in  line  of  duty. 

57-36 

Oct  15 

SCHOOL  FUNDS. 

COUNTY  COURTS. 

Counties  not  permitted  to  borrow  moneys  from  school  funds.  County 
Courts  must  loan  school  funds  as  provided  by  statute. 

57-36 

Dec  12 

INSANE  PERSONS. 

Notice  and  summons  required  of  insane  persons  before  judgment  of 
insanity  in  County  Court.  Temporary  incarceration  of  officer  in  insane 
asylum  without  notice  or  summons  for  hearing  in  County  Court  does 
not  create  vacancy  in  office  of  Sheriff. 

58-36 

Jan  2 

BUILDING  AND  LOAN. 

Conversion  of  building  and  loan  associations  to  Federal  institutions.  See 
our  opinion  dated  March  17,  1934. 

58-36 

Jan  27 

TAXATION. 

Property  may  be  summarily  seized  and  sold,  by  strictly  following  the 
statute,  in  payment  of  delinquent  personal  property  taxes. 

58-36 

Feb  17 

BUILDING  & LOAN. 

By-law  disapproved  because  it  permits  the  loan  of  funds  to  members 
without  the  pledge  of  shares  of  stock. 

58-36 

Mar  13 

OLD  AGE  PENSIONS. 

Members  of  Old  Age  Assistance  Board  only  entitled  to  necessary 
expenses  actually  incurred,  not  to  exceed  for  board  and  lodging  the 
amount  fixed  by  Old  Age  Assistance  Division.  Not  to  receive  over  five 
cents  per  mile  for  using  their  own  car. 

59-36 

Jan  13 

PHYSICIANS. 

STATE  BOARD  OF 

HEALTH. 

May  institute  proceedings  to  revoke  license  on  complaint  of  any 
citizen.  May  institute  proceedings  upon  information  without  complaint 
having  been  filed. 

59-36 

Jan  24 

STATE  BOARD  OF 

HEALTH. 

PHYSICIANS  AND 

SURGEONS. 

Procedure  for  revocation  of  license. 

59-36 

Jan  28 

COUNTY  BUDGET 

ACT. 

At  close  of  fiscal  year  the  county  court  may  transfer  surplus  funds  and 
pay  accounts  arising  during  the  year  under  Sec.  12167,  R.S.  Mo.  1929. 

59-36 

Feb  10 

HEALTH. 

Board  of  Health  may  require  by  rule  Director  of  Cosmetology  and 
Secretary  to  give  surety  bond  before  entering  upon  discharge  of  their 

duties. 

59-36 

Feb  29 

BOARD  OF  HEALTH. 

State  Board  of  Education  proper  State  agency  to  receive  Federal  Funds 
for  purpose  of  carrying  out  provisions  of  Article  1,  Chapter  52,  R.  S. 

Mo.  1929. 

59-36 

Mar  12 

AUTOMOBILES. 

The  owner  of  the  car  is  liable  for  damages  to  a hitch-hiker  provided  the 
hitch-hiker  is  not  guilty  of  contributory  negligence.  The  owner  of  a car 
owes  a hitch-hiker  the  same  degree  of  care  as  any  other  person,  that 
is,  the  highest  degree  of  care. 

59-36 

Mar  16 

CHIROPRACTORS. 

May  certify  to  death  certificates. 

59-36 

Apr  17 

COUNTY  BUDGET 

ACT. 

It  is  the  duty  of  county  court  in  counties  of  50,000  population  or  more 
to  adopt  the  budget  10  days  before  January  1 of  each  year  unless 
terms  of  any  judges  expire,  in  which  event  appropriation  and  final 
order  shall  be  made  on  or  before  February  1. 

59-36 

Apr  27 

GAMBLING. 

Tit-Tat-Toe  Gum  Vending  Machines  are  Gambling  Devices. 

59-36 

May  19 

PHYSICIANS  AND 

SURGEONS. 

Certificate  of  dean  of  reputable  medical  school  that  an  applicant  has 
met  the  requirement  of  said  school  and  will  be  issued  a diploma  is 
sufficient  to  permit  an  applicant  to  take  the  examination  for  a license 
to  practice  medicine. 

59-36 

June  9 

HOTELS. 

TOURIST  CAMPS. 

Tourist  Camps  with  ten  or  more  guest  rooms  are  to  be  inspected  and 

licensed  as  hotels. 

59-36 

June 

19 

FOOD  AND  DRUGS. 

Whether  coloring  added  to  "orange  drinks"  altered  such  is  question  of 
fact,  color  added  to  "orange  drinks"  unless  stated  on  container  in 
which  sold,  is  misbranded. 

59-36 

July  28 

STATE  BOARD  OF 

HEALTH. 

REGISTRATION  OF 

BIRTHS  AND  DEATHS. 

Local  registrar  cannot  issue  certified  copies  of  birth  and  death 
certificates  and  charge  therefor. 

59-36 

Sept  7 

TAXATION. 

Redemption  of  delinquent  property  subsequent  to  the  second  tax  sale. 

59-36 

Sept  11 

COUNTIES. 

CONTRACTS. 

County  Court  cannot  contract  for  a rock  crusher  when  part  payment 
must  be  made  from  the  revenue  of  future  years.  If  payment  is 
contemplated  out  of  revenue  of  year  in  which  contract  is  made,  same 
may  be  done  without  violating  County  Budget  Act  if  sufficient  funds 
remain  in  Classes  5 and  6 even  though  same  was  not  included  in  the 
estimate  for  the  fiscal  year. 

59-36 

Nov  6 

FEES. 

FUNDS. 

Fees  received  by  Commissioner  of  Health  from  Federal  Government  for 
transcripts  relating  to  births  and  deaths  must  be  turned  into  the  State 
treasury. 

59-36 

Nov  27 

BOARD  OF  HEALTH. 

Legislature  appropriated  money  for  Trachoma  Hospital  at  Rolla  for 
salaries  of  employees  for  "Prevention  of  Blindness";  appropriation  act 
unless  supported  by  a statute  is  a nullity. 

59-36 

Dec  4 

CORONER. 

Bond  of  Coroner  should  be  filed  in  the  Office  of  the  County  Clerk. 

Same  can  be  recorded  by  the  Recorder  of  Deeds. 

59-36 

Dec  23 

SOCIAL  SECURITY. 

Federal  Act  in  relation  to  the  Missouri  Blind  Pension  Law. 

61-36 

Oct  10 

ELECTIONS. 

Number  of  Judges  to  a Precinct. 

62-36 

Aug  17 

TAXATION. 

Form  of  Collector's  Deed 

62-36 

Sept  23 

STATUTE  OF 

LIMITATIONS. 

If  officer  voluntarily  pays  shortage  of  five  years,  he  cannot  demand 
refund  for  two  years  for  the  amount  of  shortage  of  two  years. 

62-36 

Nov  19 

TAXATION. 

Approved  form  for  county  collector's  deed  when  grantee  assignee. 

63-36 

Jan  17 

BANKS  AND 

BANKING. 

Banks  have  authority  to  pledge  assets  to  secure  loans  for  purpose  of 
merger  or  consolidation. 

63-36 

Feb  8 

BANKS  AND 

BANKING. 

Unanimous  consent  of  all  stockholders,  preferred  and  common, 
required  of  altered  Articles  of  Agreement;  Section  10,  Article  XII, 

Missouri  Constitution;  Laws  of  Mo.  1933,  pp.  406-408. 

63-36 

Mar  4 

EMPLOYMENT 

County  Court  has  no  authority  to  issue  warrant  on  county  treasury  for 

BUREAUS. 

maintenance  of  the  State  Employment  Bureau. 

63-36 

Apr  30 

TOWNSHIP  BOARDS. 

Roads  and  bridge  money  may  be  spent  on  W.  P.A.  projects  in  lieu  of 

usual  maintenance  demands. 

63-36 

June  1 

HIGHWAY  PATROL. 

Concealed  weapons  subject  to  provisions  of  Section  4433  R.S.  Mo. 

1929,  as  a person. 

63-36 

Aug  6 

COUNTIES. 

TOWNSHIP  BOARDS. 

Township  Board  has  no  authority  to  borrow  money  except  by  issuing 
bonds  pursuant  to  the  statute. 

63-36 

Aug  18 

MOTOR  VEHICLES. 

Maximum  gross  weight  that  may  be  carried  by  truck  with  trailer 
attached  is  48,000  pounds. 

64-36 

June 

26 

OFFICER'S 

QUALIFICATIONS. 

MUNICIPALITIES. 

Assessor  not  entitled  to  qualify  if  owing  delinquent  city  taxes. 

64-36 

Sept  23 

SCHOOLS. 

School  of  residence  must  pay  excess  over  $50  of  per  pupil  cost  of  its 
students  attending  high  schools  in  other  districts. 

65-36 

May  23 

JURIES. 

Federal  employees  exempt  from  jury  service  when? 

66-36 

Jan  6 

INHERITANCE  TAX. 

Taxability  of  (a)  life  insurance;  (b)  Insurance  trusts;  (c)  annuity 

contracts. 

66-36 

Feb  27 

INHERITANCE  TAX. 

Intangible  property,  including  stocks,  bonds,  notes  etc.,  physically 
located  in  the  State  of  Missouri  and  owned  by  a foreign  subject  or  by  a 
non-resident  domiciled  in  a foreign  country,  is  subject  to  the 

inheritance  tax  laws  of  the  State  of  Mo. 

66-36 

Mar  4 

OLD  AGE 

ASSISTANCE. 

5%  grant  from  Federal  Government  under  Sec.  3a  of  Federal  Act  may 
be  applied  for  administration  expenses  in  the  same  proportion  as  funds 
applied  in  State  Appropriation  Act. 

66-36 

Aug  27 

COLLECTORS. 

Allowance  for  deputy  hire  cannot  be  retained  by  collector. 

66-36 

Sept  18 

COURTS. 

INDUSTRIAL  HOME 

FOR  GIRLS. 

Court  may  designate  any  woman  to  accompany  a delinquent  girl  to 

State  Industrial  Home  for  Girls. 

66-36 

Oct  7 

Hon.  Richard  R.  Nacy 

WITHDRAWN 

66-36 

Dec  10 

APPROPRIATIONS. 

Section  44a  of  Article  IV  of  the  Constitution  constitutes  appropriation 
for  payment  of  interest  on  road  bonds  irrespective  of  legislative  action. 

67-36 

May  29 

Hon.  Vincent  D. 

Nicholson 

WITHDRAWN 

67-36 

July  30 

CHATTEL 

MORTGAGES. 

NOTICE. 

Chattel  mortgages  on  unplanted  crops  are  equitable  liens.  If  mortgagee 
is  in  possession,  his  rights  are  superior  to  third  parties.  (Cases 
distinguished.) 

68-36 

Feb  14 

COUNTY  CLERK. 

8 questions  relating  to  fees. 

68-36 

Feb  28 

Letter  to  Hon.  R.E.  O'Malley 

68-36 

Mar  7 

SCHOOLS. 

Expenditures  for  furnishing  and  repairing  school  building  is  for  school 
purposes;  taxpayer  only  has  right  to  question  levy  for  legality;  and 
other  questions. 

68-36 

Mar  23 

Letter  to  Hon.  R.E.  O'Malley 

68-36 

Apr  9 

BANKS  AND 

BANKING. 

(1)  A corporation  has  no  other  powers  than  such  as  are  conferred  on  it 
by  the  sovereign  creating  it,  or  such  as  may  be  fairly  implied  from 
those  expressly  given; 

(2)  A bank  incorporated  in  Missouri  has  no  power  to  engage  in  the 
business  of  writing  insurance; 

(3)  Trust  companies  incorporated  under  the  laws  of  the  State  of 

Missouri  may  engage  in  the  business  of  writing  insurance  as  agent  or  as 
broker; 

(4)  Remedies. 

68-36 

Apr  20 

INSURANCE. 

Letter  to  Hon.  R.E.  O'Malley 

68-36 

May  11 

SCHOOLS. 

(1)  Warrants  may  be  issued  only  against  the  income  and  revenue  of 
the  current  year,  which  includes  back  taxes  which  have  no  warrants 
against  them. 

(2)  What  constitutes  income  and  revenue; 

(3)  Who  can  stop  payment  on  warrants? 

68-36 

May  29 

PENAL  INSTITUTIONS. 

Void  orders  of  a Court  have  no  legal  force  in  determining  the  place  of 
imprisonment. 

68-36 

July  1 

INSURANCE 

DEPARTMENT. 

Approval  of  Declaration  and  Articles  of  Association  of  Cooperative 
Casualty  Co. 

68-36 

July  21 

INSURANCE 

DEPARTMENT. 

Mutual  Life  Insurance  Co.  incorporation  papers  approved. 

68-36 

July  25 

RESIDENCE. 

(1)  Person's  residence  is  a matter  of  intention  to  be  determined  by 
such  person's  acts  and  utterances; 

(2)  City  of  St.  Louis  cannot  return  persons  requiring  institutional  care  to 
alleged  legal  residence  when  such  person  has  evidenced  an  intention 
by  acts  and  utterances  to  become  a resident  of  the  City  of  St.  Louis. 

68-36 

July  29 

INSURANCE 

DEPARTMENT. 

Approval  of  Incorporation  papers  - Central  Surety  Fire  Corporation. 

68-36 

Aug  13 

Letter  to  Hon.  R.E.  O'Malley 

68-36 

Aug  14 

INSURANCE. 

Joint  stock  companies  doing  business  under  Sec.  5793,  R.S.  Mo.  1929 
may  not  issue  participating  policies. 

68-36 

Aug  21 

PEDDLERS. 

1.  Whoever  shall  deal  in  the  selling  of  goods,  wares  and  merchandise 
and  go  about  from  place  to  place  to  sell  same  is  a peddler. 

2.  Drivers  of  trucks  used  in  the  dealing  and  selling  of  goods,  wares  and 
merchandise  shall  be  licensed  as  peddlers. 

3.  No  2 or  more  persons  shall  deal  or  sell  goods  etc.  under  same 

license. 

68-36 

Nov  28 

SUPERINTENDENT  OF 

INSURANCE. 

Fees  of  Referee  as  set  forth  in  Section  5945,  Laws  of  Mo.  1933,  p.  65 
are  the  only  fees  that  can  be  allowed  the  Referee,  and  the  statute 

cannot  be  waived. 

68-36 

Dec  16 

SALARIES. 

FEES. 

COUNTY  CLERKS. 

County  Clerks  shall  account  for  all  fees  except  two,  and  only  receive 
salary  fixed  by  1933  Act. 

68-36 

Dec  16 

DEAD  BODIES. 

Schools  and  colleges  within  this  state  now  incorporated,  or  hereinafter 
incorporated,  teaching  descriptive  anatomy  are  entitled  to  receive 
dead  bodies  when  complying  with  the  provisions  of  Article  3,  of 

Chapter  53,  of  R.S.  Mo.  1929. 

68-36 

Dec  31 

APPOINTMENTS. 

What  constitutes  a new  appointment  within  the  meaning  of  Section 

9636  R.S.  Mo.  1929. 

69-36 

Mar  18 

GOVERNOR. 

Cannot  offer  reward  under  Sec.  3589,  R.S.  Mo.  1929  unless  some 
person  be  charged  with  a felony  or  convicted  of  a felony  and  flee  from 
justice. 

69-36 

Mar  25 

SURVEYORS. 

COUNTY  OFFICERS. 

Removal  from  county  no  disqualification  for  office  under  Section 

11571,  R.S.  1929. 

69-36 

Apr  20 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

TEACHERS' 

EXAMINATION  FEES. 

Blanks  and  records  to  be  supplied  by  whom;  Budget  of  County  Supt  - 
how  it  can  be  spent.  For  what  fees  are  to  be  used. 

69-36 

Dec  16 

CORONERS. 

DEAD  BODIES. 

Coroners  are  required,  whenever  they  have  in  their  custody  the  body 
of  a deceased  person  to  be  buried  at  public  expense,  to  communicate 
with  the  secretary  of  the  Anatomical  Board  for  disposition  of  said  body. 

70-36 

Jan  30 

TAXATION. 

Payment  of  costs  of  printing  delinquent  lists. 

70-36 

Mar  6 

COUNTY  CLERK. 

COUNTY  WARRANTS. 

Fee  of  25  cents  allowed  to  county  clerk  under  Sec.  9955,  Laws  of  Mo. 
1933,  p.  436,  is  an  accountable  fee.  Under  Sec.  9911,  R.S.  Mo.  1929 
warrants  of  current  year  may  be  accepted  in  payment  of  beer  and 
liquor  licenses. 

70-36 

Mar  10 

SALES  TAX. 

Receipts  from  operation  of  school  bus  not  subject  to  tax;  Funds  derived 
from  service  charges  to  members  of  a mutual  telephone  company  are 

subject  to  tax. 

70-36 

Mar  17 

COUNTY  COURTS. 

Contingent  liability  is  not  a debt  within  the  meaning  of  the 
constitutional  inhibition  against  county  indebtedness.  County  Court 
may  contract  same  regardless  of  constitutional  provision. 

70-36 

Dec  17 

TAXATION. 

Owner  of  undivided  interest  may  redeem  entire  tract  from  sale. 

71-36 

Apr  7 

Approval  of  Articles  of  Association  of  the  Group  Hospital  Service  Inc. 

71-36 

Aug  19 

COUNTY  COURT. 

County  Court  may  purchase  certificates  of  purchase  on  delinquent  tax 
lands  if  it  desires  to  take  that  means  of  purchasing  property  for  the  use 
and  benefit  of  the  county. 

71-36 

Oct  2 

CRIMINAL  LAW. 

A judgment  and  sentence  cannot  be  modified  or  changed  after  a term 
of  court  has  adjourned  - only  recourse  for  boy  under  17  years  of  age 
receiving  sentence  to  penitentiary  or  Algoa  Farms  is  pardon,  parole, 
reprieve  or  commutation  by  the  Governor  or  by  writ  of  habeas  corpus. 

71-36 

Oct  23 

CITIES. 

HIGHWAYS. 

Special  road  and  bridge  funds  may  be  spent  by  county  within  cities 
under  certain  conditions  but  cities  not  entitled  to  require  it. 

71-36 

Nov  30 

COUNTY  COURTS. 

Not  authorized  to  levy  more  than  40  cents  for  county  purposes,  as 
provided  by  the  Constitution,  absent  a vote  of  the  people. 

72-36 

Apr  6 

SPECIAL  ROAD 

DISTRICTS. 

May  demand  taxes  derived  from  property  within  district  immediately 
after  formation  is  completed,  but  cannot  receive  taxes  for  fiscal  year 
prior  to  formation. 

72-36 

Aug  22 

CITIES. 

SPECIAL  ELECTIONS. 

Cities  of  fourth  class  shall  fill  vacancy  in  elective  offices  by  special 
election,  by  giving  at  least  10  days'  notice  thereof  by  publication  in 
some  newspaper  published  in  city,  or  at  least  20  handbills  posted  up  at 
as  many  public  places  within  city. 

72-36 

Oct  20 

Mr.  George  Priest 

WITHDRAWN 

72-36 

Nov  30 

ADMINISTRATION. 

Title  passes  to  widow  on  order  of  Probate  Court  refusing  letters  of 
administration,  and  she  is  authorized  thereby  to  sue. 

72-36 

Dec  29 

ELECTIONS. 

Fees:  Messenger  entitled  to  5 cents  mile  round  trip  in  delivering 
election  returns  to  Secretary  of  State. 

73-36 

Apr  14 

PROSECUTING 

ATTORNEYS. 

May  retain  as  own  fees  provided  in  Section  7887,  R.  S.  Mo.  1929,  in 
addition  to  salary. 

73-36 

May  28 

COUNTY  SURVEYOR. 

County  surveyor  may  only  charge  persons  for  whom  he  makes  surveys 
the  legal  fees  specified  in  Section  11803,  R.S.  Mo.  1929. 

74-36 

Mar  9 

SHERIFFS. 

PEACE  OFFICERS. 

Liable  personally  on  official  bond  for  negligence  in  performing  duty. 

75-36 

Jan  2 

SALE  OF  DELINQUENT 

When  surplus  exists  from  sale  of  land  for  taxes,  Collector  may  pay 

PROPERTY. 

same  to  person  legally  entitled  thereto;  if  two  parties  claim  same, 
collector  shall  pay  it  to  the  County  Treasury  and  county  court  may 
determine  claims  and  pay  to  proper  person  any  time  within  20  years. 

75-36 

Feb  21 

DENTAL  BOARD. 

Application  and  fee  for  reinstatement  of  certificate  of  registration. 

75-36 

July  24 

Mr.  T.  C.  Richards 

WITHDRAWN 

75-36 

Sept  3 

DRAINAGE  DISTRICTS. 

TAXATION. 

(1)  Lien  for  drainage  district  taxes  does  not  become  extinguished  until 
deed  is  delivered; 

(2)  Purchaser  of  land  conveyed  under  Sec.  9957a,  Laws  of  Mo.  1933,  p. 
438,  does  not  acquire  title  free  from  future  levy  of  drainage  district 
taxes  because  of  unused  and  unlevied  benefits; 

(3)  Drainage  district  may  redeem  land  sold  for  delinquent  state  or 
county  taxes  to  protect  their  interest  Sec.  10766,  R.  S.  1929. 

76-36 

Feb  18 

TAXATION. 

Maximum  penalty  interest  collectible  on  delinquent  personal  and  real 

estate  taxes. 

76-36 

Mar  11 

SHERIFFS. 

Sheriffs  mileage  fee  for  taking  committed  prisoner  from  one  place  to 
another  within  Clay  County. 

76-36 

Mar  20 

COUNTY  FINANCIAL 

STATEMENT. 

TAXATION. 

It  is  mandatory  on  county  court  to  print  the  annual  financial  statement. 

It  is  duty  of  county  court  to  pay  a newspaper  not  to  exceed  $1.00  for 
each  description  printed  for  sales  of  delinquent  lands  unless  there  is  a 
printed  contract. 

76-36 

June  8 

RECORDER. 

Duty  and  method  of  recording  "Waiver  of  Priority  Mortgage",  not 
operating  as  a full  release  of  mortgage. 

76-36 

Sept  17 

RESETTLEMENT 

ADMINISTRATION. 

Soil  Conservation:  Linn  Co.  Soil  Conservation  Association  may 
incorporate  under  Secs.  12676-12705  by  complying  with  terms  of  said 
statutes  and  then  engage  in  production  and  distribution  of  agricultural 

lime  stone. 

76-36 

Nov  11 

BONDS. 

Deputy  constable  forbidden  to  sign  official  bond  as  surety. 

76-36 

Dec  16 

PROSECUTING 

ATTORNEY'S  SALARY. 

SALARIES. 

DECLARATORY 

JUDGEMENT  ACT 

CONSIDERED. 

Salary  and  judgment  for  salary  not  binding  where  no  notice  given  to  an 
adverse  party. 

77-36 

Jan  3 

TAXATION. 

Tax  sale  under  execution  to  highest  bidder— costs  to  be  first  paid. 

77-36 

Feb  5 

BLIND  PERSONS. 

Missouri  Commission  for  the  Blind  cannot  expend  money,  for  removal 
of  physical  ailments  preparatory  to  eye  operations,  from  its 
appropriations. 

77-36 

June  9 

ELECTIONS. 

PRIMARY. 

Not  necessary  to  print  ballots  for  Socialist  and  Socialist  Labor  parties  in 
City  of  St.  Louis,  where  there  are  no  contests;  having  cast  less  than  5% 

at  last  election  for  Governor. 

77-36 

Oct  16 

SALE  OF  DELINQUENT 

LANDS. 

Provisions  of  Sec.  9952b,  Laws  of  Mo.  1935,  p.  403  are  mandatory. 

78-36 

Jan  17 

COUNTY  TREASURER. 

Cannot  claim  commission  on  school  funds  as  provided  in  Sect.  9266, 

R.S.  1929  if  funds  of  consolidated  school  district  are  paid  direct  to  the 
treasurer  of  the  district  as  provided  in  Sec.  9340,  R.S.  1929. 

78-36 

Jan  20 

PENAL  INSTITUTIONS. 

Imprisonment  pursuant  to  the  jury's  verdict  for  robbery  by  means  of  a 
deadly  weapon  is  not  legally  increased  under  the  provisions  of  section 

4428  R.  S.  Mo.  1929. 

78-36 

Mar  17 

STATE  BARBER 

BOARD. 

Payment  of  $2.00  per  year  entitles  barber  to  annual  license. 

78-36 

Aug  13 

ELECTIONS. 

Party  cannot  become  an  independent  candidate  for  sheriff  without 
complying  with  Section  10241,  R.S.  1929. 

78-36 

Aug  26 

ELECTIONS. 

Interpretation  of  Section  10241,  Revised  Statutes  Missouri  1929. 

78-36 

Sept  17 

OFFICERS. 

SOLDIERS. 

The  personal  and  real  property  of  members  of  the  R.  O.  T.  C.  is  subject 

to  taxation  in  this  State. 

79-36 

Jan  22 

PUBLIC  OFFICERS. 

County  Surveyor  cannot  hold  office  of  County  Administrator  of  W.  P.  A. 

79-36 

Sept  17 

SALES  TAX. 

Sales  made  by  stationery  store  of  St.  Louis  University  not  subject  to 

taxation. 

81-36 

May  11 

MORTGAGES  AND 

DEEDS  OF  TRUST. 

If  securing  a series  of  over  $100,000,  may  be  released  without 
production  or  notes  under  Section  3083,  Laws.  Mo.  1933,  p.  194. 

81-36 

July  24 

RECORDER. 

In  cities  of  600,000  inhabitants  or  more,  and  in  adjoining  counties,  the 
recorder  shall  identify  and  stamp  notes  or  bonds  secured  if  lien  is 

intended  to  be  created  on  real  estate. 

81-36 

Aug  19 

COUNTY  WARRANTS. 

Under  County  Budget  Act  counties  can  protest  warrants. 

83-36 

Jan  2 

TAXATION. 

Surplus  of  proceeds  of  tax  sale  to  be  paid  only  after  order  of  County 

Court. 

83-36 

Jan  6 

FEES. 

COMPENSATION. 

CIRCUIT  JUDGES. 

Per  diem  compensation  of  Circuit  Judges  when  trying  cases  in  another 

Circuit. 

83-36 

Jan  17 

BARBER  BOARD. 

Undesirables  can  be  eliminated  from  the  profession  by  health  and 
sanitation  rules  promulgated  by  the  Board. 

83-36 

Jan  17 

Hon.  Forrest  Smith 

WITHDRAWN 

83-36 

Jan  18 

STATE  BOARD  OF 

ACCOUNTANCY. 

Subject  to  the  terms  of  Sec.  1 Laws  of  Mo.  1933,  p.  416,  relating  to 
boards,  bureaus  and  commissions  paying  all  fees  into  the  State 

Treasury. 

83-36 

Jan  20 

SHERIFF  FEES. 

Not  entitled  to  $1.25  per  day  for  prisoners  committed  to  jail  upon 
default  of  bond  to  await  preliminary. 

83-36 

Feb  10 

MOTOR  VEHICLE 

LAW-CRIMES. 

Crime  of  operating  a motor  vehicle  in  a reckless  manner. 

83-36 

Feb  11 

ROADS  & BRIDGES. 

Special  Road  Districts  has  exclusive  supervision  over  roads  within  its 
district,  to  the  exclusion  of  the  county  highway  engineer;  tools  and 
machinery  belonging  to  special  road  district  also  excludes  right  of 
supervision  of  county  highway  engineer. 

83-36 

Mar  27 

APPROPRIATIONS. 

$1680  of  Appropriation  Act  of  1935  to  State  Service  Officer  invalid  and 
void  because  of  conflict  with  Sec.  4 of  Act  creating  office  of  State 

Service  Officer  (Laws  of  Mo.  1931,  p.  263) 

83-36 

Mar  28 

BOARD  OF  FUND 

COMMISSIONERS. 

PUBLIC  SCHOOL 

FUND. 

Not  authorized  to  invest  public  school  fund. 

To  be  invested  at  direction  of  State  Board  of  Education. 

83-36 

Mar  28 

Hon.  Forrest  Smith 

WITHDRAWN 

83-36 

Apr  2 

APPROPRIATIONS. 

Claim  filed  by  St.  Louis  Training  School  for  Feeble-minded  cannot  be 
allowed  by  the  Board  of  Eleemosynary  Institutions  and  audited  by  the 

State  Auditor. 

83-36 

Apr  21 

OLD  AGE  PENSION. 

Accrued  assistance  due  an  old  age  pensioner  at  the  time  of  his  death, 
to  whom  paid. 

83-36 

Apr  24 

PROSECUTING 

ATTORNEY. 

Prosecuting  attorney  allowed  reimbursement  for  necessary 
stenographic  and  clerical  help  from  County,  in  reasonable  and 
necessary  amounts. 

83-36 

Apr  29 

SUPERINTENDENT  OF 

SCHOOLS,  COUNTY. 

SCHOOLS. 

Expenses  for  telephone  of  County  Superintendent  of  Schools  not 
payable  out  of  funds  under  Section  9475. 

83-36 

Apr  30 

CRIMINAL  COSTS. 

When  defendant  is  insolvent  and  continuance  is  granted  at  his  instance 
and  defendant  is  later  acquitted,  the  State  is  liable  for  costs;  when 

state  receives  continuance  at  its  cost  and  defendant  is  convicted  and 

unable  to  pay  costs,  State  is  only  liable  for  costs  incurred  by  it. 

83-36 

May  11 

TAXATION. 

COUNTIES. 

Property  owned  by  a county  located  in  another  county  is  exempt  from 

taxation. 

83-36 

May  27 

SCHOOLS. 

A school  district  may  lawfully  enter  into  a contract  with  another  district 

to  transport  its  pupils  and  pay  the  difference  between  what  the  State 
actually  pays  and  the  amount  stated  in  Section  16a,  Laws  Mo.  1935,  p. 

352. 

83-36 

June 

11 

INHERITANCE  TAX. 

An  inheritance  tax  may  be  assessed  even  though  the  property  be 
subject  to  escheat. 

83-36 

June 

15 

CITIES  OF  THE 

FOURTH  CLASS. 

Collector  elected  to  fill  vacancy  holds  office  for  full  period  of  vacancy. 

83-36 

June 

16 

LIQUOR  CONTROL 

ACT. 

APPROPRIATIONS. 

State  liquor  stamps  cannot  be  paid  for  out  of  money  appropriated  to 
the  Liquor  Department  for  general  operating  expenses. 

83-36 

July  15 

CITIES. 

SALES  TAX. 

Cities  of  third  class  cannot  pass  sales  tax  act  by  ordinance.  Cities  of 
third  class  can  enact  ordinance  placing  license  for  occupation  tax  on 
businesses,  according  to  the  volume  of  business  carried  on. 

83-36 

Aug  6 

COUNTY  TREASURER. 

OFFICERS. 

Not  entitled  to  commission  of  not  exceeding  one  per  cent  under 

Section  2904,  R.  S.  1929,  for  Funding  Bonds. 

83-36 

Sept  23 

WORKMEN'S 

COMPENSATION 

INSURANCE. 

State  and  other  political  subdivision  may  accept  provisions  of  this 
chapter  for  the  purpose  of  complying  with  requirements  of  the 

Resettlement  Administration. 

83-36 

Nov  14 

TAXATION. 

BOND. 

Bond  of  County  Treasurers,  ex-officio  county  collectors.  County 

Collectors. 

83-36 

Dec  14 

SHERIFF'S  FEES. 

MILEAGE  FEES. 

Fees  received  by  sheriff  for  mileage  must  be  accounted  for  under 

Section  11828,  R.  S.  1929.  Sections  11791,  11792,  11793,  11828  and 
8357,  R.  S.  1929,  construed  as  to  "mileage." 

84-36 

July  31 

ELECTIONS. 

Voters  may  take  sample  ballots  to  election  booths. 

84-36 

Aug  25 

SCHOOLS. 

All  applicants  for  a third  grade  certificate  must  present  evidence  of 
having  completed  four  years  of  high  school  work  or  its  equivalent. 

85-36 

Jan  16 

MOTOR  VEHICLES. 

A motor  vehicle  used  to  transport  other  motor  vehicles  would  have  to 
be  registered  and  have  license  plates  designed  and  provided  for 

"commercial  motor  vehicles"  as  defined. 

85-36 

May  14 

COUNTY 

COLLECTORS. 

Taxes  locally  assessed  against  electric  power  and  light  company  to  be 
included  in  the  matter  of  taxes  locally  assessed,  for  the  purpose  of 
determining  collector's  commission. 

85-36 

Oct  9 

TITLE. 

1.  Officers  and  members  of  the  Missouri  State  Highway  Patrol  are  civil 

officers. 

2.  Regimental  adjutants  permanently  on  military  duty  and  drawing 
regular  salaries  from  the  state  are  not  entitled  to  draw  additional 
compensation  for  attendance  at  regimental  schools. 

85-36 

Dec  31 

COUNTY  BUDGET 

ACT. 

County  Treasurer  can  meet  December,  1936,  accounts  if  he  has  the 
money  on  hand. 

86-36 

Jan  24 

GAMBLING  DEVICES. 

Who  has  right  to  money  in  seized  slot  machines? 

86-36 

Jan  29 

MOTOR  VEHICLES. 

State  employees  and  employees  of  counties  and  municipalities  not 
required  to  register  as  "chauffeurs"  defined  by  Section  7759,  R.  S. 

1929. 

86-36 

Jan  29 

HIGHWAY 

DEPARTMENT. 

LEVEES. 

Sections  10991  and  11014,  R.  S.  1929,  have  reference  to  State  built 
levees.  Prosecutions  for  government  built  levees  under  Federal  law. 

86-36 

Feb  11 

OUSTER 

PROCEEDINGS. 

Civil  procedure  applies  to  service  of  summons. 

86-36 

Mar  4 

MONOPOLIES. 

CORPORATIONS. 

Any  contract,  agreement  or  arrangement  made  with  intent  to  create  or 
maintain  a monopoly,  contrary  to  the  provisions  of  Chapter  47,  R.  S. 

1929. 

86-36 

Apr  14 

CITIES. 

Cities  of  the  fourth  class  have  a right  to  issue  bonds  for  the  purpose  of 
building  a municipal  auditorium  when  the  assent  of  two-thirds  of  the 
legal  voters  of  such  city  voting  at  an  election  held  for  that  purpose 

have  assented  thereto. 

86-36 

July  2 

BOARD  OF  TRUSTEES. 

Woman  may  qualify  as  a member  of  the  Board  of  Trustees  of  the 

Confederate  Home  of  Missouri. 

86-36 

July  28 

ELECTIONS. 

Power  to  pass  on  right  of  person  elected  to  State  House  of 
Representatives  to  be  seated  therein. 

86-36 

Sept  17 

CIRCUIT  CLERK. 

RECORDER  OF  DEEDS. 

Salary  determined  by  Sec.  11786,  Laws  1933,  p.  369.  Population  of 
Marion  County,  even  though  it  contains  Court  of  Common  Pleas,  in 
which  there  is  a Clerk,  is  determined  by  the  entire  population  of  the 
County. 

Compensation  is  amount  of  fees  as  set  forth  in  Sec.  11804,  R.S.  Mo. 

1929  and  the  limitation  of  the  amount  of  fees  he  may  retain  is  Sec. 
11828,  R.S.  Mo.  1929. 

87-36 

Dec  16 

Hon.  0.  R.  Sutton 

WITHDRAWN 

88-36 

Oct  1 

ELECTION. 

Publication  of  general  election  notice  in  two  newspapers  in  each 
county. 

89-36 

Jan  9 

RECORDER'S  FEES. 

Circuit  Clerk  and  Ex-officio  Recorder  shall  pay  excess  fees  quarterly  to 
county  treasurer. 

89-36 

May  8 

HIGHWAY. 

Abutting  owner  can  build  drain  along  unused  part  of  highway. 

89-36 

July  6 

It  is  the  duty  of  the  State  Old  Age  Assistance  Board  to  obtain  as  much 
benefit  as  possible  from  the  Federal  Government  and  not  to  pay 

retroactive  claims. 

89-36 

Sept  28 

NEPOTISM. 

Public  officer  receiving  personal  service  from  daughter  does  not  violate 
Section  13,  Article  XIV,  where  daughter  is  not  appointed  to  an  official 
position. 

89-36 

Oct  17 

DRAINAGE  DISTRICTS. 

TAXATION. 

County  Court  without  authority  to  abate  penalties. 

County  Court  without  authority  to  abate  drainage  tax  penalties. 

89-36 

Dec  10 

OLD  AGE 

ASSISTANCE. 

COUNTY  COURTS. 

County  Courts  do  not  have  authority  to  contribute  to  the  support  of  an 
association  of  Old  Age  Assistance  Boards. 

93-36 

Sept  24 

ELECTIONS. 

Judges  of  election  should  be  selected  or  approved  by  entire  central 
county  committee. 

94-36 

Jan  23 

COUNTY  COURT. 

Cannot  make  gift  to  deputy  sheriff  injured  in  line  of  duty. 

94-36 

Mar  5 

COUNTY  WARRANTS. 

(1)  County  officer  is  not  permitted  to  buy  or  speculate  in  county 
warrants  of  any  class. 

(2)  County  officer  is  entitled  to  interest  on  county  warrant  from  date  of 
presentation  to  date  of  payment; 

(3)  County  officer  cannot  have  warrants  issued  to  him,  protested  to 
himself  and  mail  his  check  or  cash  to  state  hospital; 

(4)  Accounts  for  patients  in  state  hospitals  are  paid  by  warrants  made 
out  to  treasurer  of  hospital. 

94-36 

Mar  10 

TAXATION. 

Right  of  possession  and  rent  to  redemption  period. 

94-36 

Sept  25 

OFFICERS. 

A person  holding  a civil  office  may  also  at  the  same  time  hold  a military 
office  within  this  State,  and  receive  compensation  from  the  State  from 

both  offices. 

95-36 

Mar  26 

CIRCUIT  CLERK. 

Entitled  to  change  of  venue  fees  from  other  counties  in  addition  to 
salary,  same  being  non-accountable  fees. 

95-36 

Sept  4 

COLLECTORS. 

COUNTY  COURTS. 

Collector  is  required  to  advertise  land  for  sale  for  collection  of 
delinquent  taxes,  and  County  Court  cannot  legally  justify  failure  to  do 

so. 

97-36 

Jan  2 

OFFICIAL  BONDS. 

Members  of  the  State  Tax  Commission  required  to  give  bond  in  the 
amount  of  $10,000  and  payment  for  premium  for  a surety  one  cannot 
be  paid  out  of  appropriations  to  Tax  Commission  for  operation. 

97-36 

Feb  1 

Hon.  F.  D.  Wilkins 

WITHDRAWN 

97-36 

Mar  6 

CITIES  THIRD  CLASS. 

Persons  who  are  in  arrears  for  unpaid  city  taxes  at  the  time  the  polls 
closed  on  election  day  are  ineligible  to  hold  office. 

97-36 

May  21 

Hon.  Amos  Wight 

WITHDRAWN 

97-36 

May  28 

ELECTIONS. 

A person  might  file  a declaration  for  committeeman  or 
committeewoman  and  a further  declaration  for  public  office. 

97-36 

June 

18 

COUNTY  BUDGET 

ACT. 

County  Treasurer  is  liable  on  his  bond  under  Sec.  8 of  Act  if  warrants 
are  paid  out  contrary  to  terms  of  Act,  but  is  not  liable  if  warrant  is 
regular  and  he  has  no  knowledge  of  fraud  in  connection  therewith;  City 
of  third  class  may  use  excess  funds  without  an  election  for  the 
repairing  of  a sewer. 

97-36 

July  17 

TAXATION. 

ASSESSMENT. 

Personal  property  assessable  in  name  of  administrator  where  owner 

died  after  first  of  June  and  before  assessment. 

97-36 

July  28 

INTOXICATING 

LIQUOR. 

City  may  not  prohibit  sale  of  intoxicating  liquor  within  a distance 
greater  than  300  feet  of  a school  or  church. 

97-36 

Aug  18 

TAXATION. 

Merchant  pays  ad  valorem  tax  on  the  highest  amount  of  property 
owned,  possessed  or  controlled  from  March  until  June. 

97-36 

Sept  21 

ASSESSORS. 

Not  entitled  to  charge  for  list  of  each  stockholder  in  a bank,  but  can 
charge  for  only  one  bank  list. 

97-36 

Oct  31 

Hon.  Charles  P. 

Williams 

WITHDRAWN 

97-36 

Dec  16 

TOWNSHIP 

ORGANIZATION. 

TAXATION. 

POLL  TAXES. 

Re  levying  of  poll  taxes  in  counties  under  township  organization. 

99-36 

Feb  17 

SHERIFFS. 

Sheriff  can  succeed  himself  in  office  when? 

99-36 

Feb  18 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

It  is  the  duty  of  the  county  superintendent  of  schools  to  investigate 
school  loans;  said  investigation  being  for  the  purpose  of  ascertaining  if 
the  county  court  complies  with  the  statutes  in  loaning  school  moneys. 

99-36 

Feb  20 

COUNTY  BUDGET 

ACT. 

Contracts  arising  in  counties  of  more  than  50,000  to  be  paid  out  of 
special  road  and  bridge  levy  fund  are  required  to  be  advertised  or 
notices  published  under  Sec.  19,  Laws  of  Mo.  1933,  p.  350  if  amount  is 
more  than  $500.00. 

99-36 

May  19 

CORONERS. 

Not  eligible  to  said  office  for  over  four  years  continuously  in  any  period 

of  time. 

100-36 

June 

12 

PRIMARY  ELECTIONS. 

Candidate  who  has  paid  filing  fee  to  Treasurer  of  Central  Committee 
and  filed  timely  declaration  is  entitled  to  have  his  name  printed  on  the 
official  ballot,  but  Treasurer  of  Central  Committee  should  transfer  fee 
to  County  Treasurer. 

100-36 

Aug  28 

SPECIAL  ROAD 

DISTRICT. 

Prosecuting  Attorney  is  not  required  to  represent  special  road  districts. 

la  mandatory  upon  the  board  of  directors  to  pay 
high  school  tuition,  and  voters  cannot  vote  not 
to  pay  same. 


February  25,  1936.  y 3 

y 

FILED 

: . / 


Mrs.  '-ary  H.  Acuff 

County  Superintendent  Public  Schools 
Paris,  issouri 


Dear  Madam: 


This  is  to  acknowledge  your  letter  as  follows: 

"Can  a school  district  discontinue 
paying  High  School  thition  by  voting 
against  it  at  the  school  election?" 


Section  16,  Laws  of  Missouri,  1935,  page  351, 
relates  to  the  payment  of  high  school  tuition.  Note  the 
provision  of  said  section: 

"The  board  of  directors  of  each  and 
every  school  district  In  this  state 
that  does  not  maintain  an  approved 
high  school  offering  work  through  the 
twelfth  grade  shall  pay  the  tuition 
of  each  and  ever  pupil  resident 
therein  who  has  completed  the  work 
of  the  hi  heat  grade  offered  in  the 
school  or  schools  of  said  district 
and  attends  an  approved  high  school 
in  another  district  of  the  same  or 
an  adjoining  county,  or  an  approved 
high  school  maintained  in  connection 
with  one  of  the  state  institutions  of 
higher  learning,  where  work  of  one  or 
more  higher  grades  is  offered:  * * " 
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The  above  statute  is  mandatory  upon  the  board  of 
directors  and  when  the  conditions  occur  as  prescribed  in 
said  section,  then  the  board  has  no  alternative  other 
than  to  pay  the  tuition.  The  voters  of  the  district  cannot, 
in  our  opinion,  by  vote  relieve  the  directors  of  the  duty 
imposed  upon  them  by  said  section  to  pay  the  tuition  of 
pupils  attending  an  approved  high  school.  However,  the  board 
of  directors  is  limited  as  to  the  amount  of  tiition  it  can  pay. 
Note  the  further  provision  of  said  section: 

"but  the  rate  of  tuition  paid  shall 
not  exceed  the  per-pupil  cost  of  main- 
taining the  school  attended,  less  a 
deduction  at  the  rate  of  fifty  dollars 
for  the  entire  term,  ******** 
but  no  school  shall  be  required  to 
admit  any  pupil,  nor  shall  any  school 
oe  denied  the  right  to  collect  tuition 
from  a pupil,  parent,  or  guardian,  if 
the  same  is  not  paid  in  full  as  herein 
before  provided.  In  no  case,  however, 
shall  the  amount  collected  from  a pupil, 
parent,  or  guardian  exceed  the  difference 
between  fifty  dollars  and  the  per-pupil 
amount  actually  paid  by  the  state,  nor 
shall  the  amount  the  district  of  the 
pupil's  residence  is  required  to  pay 
exceed  the  amount  by  which  the  per-pupil 
cost  of  maintaining  the  school  attended 
is  greater  than  fifty  dollars." 


You  will  note  from  the  above  that  the  school  of  resi- 
dence is  only  required  to  pay  tuition  over  and  above  the  fifty 
dollars  which  is  to  be  paid  by  the  state .and  if  the  state  does 
not  pay  same  such  to  be  collected  from  the  pupil,  parent  or 
guardian . 


Krs.  Mary  H.  Acuff 


-3- 


Feb.  25.  1936. 


\ 


From  the  above  It  Is  our  opinion  that  a school 
district  cannot  by  vote  dispense  with  the  payment  of 
tuition  for  resident  pupils  attending  high  school  in  adjoin- 
ing districts,  as  Section  16,  suprj.,  makes  it  mandatory  upon 
the  board  of  directors  to  pay  same. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


APPROVED: 


f 

J~Ori.l<  *IGV' Jr., 

( .cting)  Attorney-General 


JuHjEG 


^ .*  j' 


r\ 


• H ■ ....  . - 

TAXATION:  When  property  of  a corporation  is  exempt  from  taxation 
on  the  ground  that  it  is  devoted  exclusively  to 
religious  and  educational  purposes. 


June  10*  1936. 


’ll 


Eon.  &•  W„  Allison, 
Prosecuting  Attorney, 
Phelps  County, 

Kolia,  Missouri. 


Dear  Sir: 


of  Cardinal  kercier  of 
, Missouri , a corporation. 


We  wish  to  acknowledge  your  recent  letter  and 
enclosed  articles  of  association  requesting  an  official 
opinion  relative  to  whether  or  not  the  real  estate  or 
any  other  property  owned  by  the  above  captioned  corpora- 
tion is  subject  to  taxation,  and  regret  that,  due  to  the 
pressure  of  State  business,  we  have  been  unable  to  give 
you  a more  prompt  reply. 

In  an  opinion  rendered  by  this  department  under 
date  of  June  22,  1934,  to  kr.  md ward  Schlichter,  Secretary 
of  Salisbury  Lodge  1.  0.  0.  F. , a copy  of  which  we  are 
enclosing,  we  held  that  the  test  for  determining  whether  a 
building  is  subject  to  taxation  was  not  the  number  of  good 
purposes  to  which  a .feliil&ing  may  be  put,  nor  the  amount  of 
good  derived  by  the  pttblic  in  the  operation  of  such 

purposes,  but  whether^f^^ui.ldinp  is  used  exclusively  for 
religious,  educational  purposes.  If  It  is 

used  for  one  or  more  do&isjpoiai  purposes,  it  is  not  ex- 
clusively used  for  the  ;e»ip5ed  purposes  and  is  subject 
to  taxation.  Thie  test  is  applicable  in  the  case  of  the 
above  mentioned  corporation. 

The  opinion  rendered  to  l:r.  Schlichter  deals  only 
with  real  property  and  not  with  respect  to  "any  other  pro- 
perty". The  TOurt  in  the  case  of  The  City  of  Kansas  v. 

The  Kansas  City  medical  College,  111  ko.  141,  1.  c.  145, 
makes  the  following  statement  with  respect  to  exemption 
of  personal  property  from  taxation  where  same  is  used  ex- 
clusively for  religious  worship,  for  schools,  or  for  pur- 
poses purely  charitable: 

"As  will  be  readily  seen,  the  only  ques- 
tion arising  upon  this  record  is  v/hether 
the  furniture  and  appliances  used  by  the 
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defendant  In.  its  medical  college  are  sub- 
ject to  taxation.  The  question  is  restricted 
to  the  personal  property  of  the  defendant  so 

used. 

"It  is  conceded  that  the  lot  and  buildings 
used  for  the  college  are  exempt  by  the  general 
law  of  the  state,  but  the  contention  of  the 
city  is  that  the  constitution  and  statute 
alike  limit  the  exemption  to  'the  lot  >•  ith  the 
buildings  thereon. 1 and  does  not  extend  to  the 
personal  property.  Wherees,  the  defendant 
claims  that  the  exemption  extends  to,  and  was 
intended  to  extent  to,  'whatever  property  is 
kroner  and  necessary  for  said  school  ana  to 
the  enjoyment  and  manarement  of  said  college.  * 

"By  section  6 of  article  10  of  the  constitution, 
the  legislature  is  authorized  to  pees  a general 
law  exempting  from  taxation  ’lots  in  incorporated 
cities  or  towns  * • • to  the  extent  of  one  acre, 
and  lota  one  mile  or  more  distant  from  such 
cities  or  towns  to  the  extent  of  five  acres, 
with  the  buildings  ther eon  * * • when  the  : ame 
are  used  * * • for  schools. ' The  legislature,  in 
pursuance  of  this  grant,  by  section  7504,  ke- 
vised  Statutes,  1689,  has  made  the  exemption 
just  as  broad  as  the  constitution  has  empowered 
it  to  do. 

"section  7 of  article  10  of  the  constitution 
provides  that  'all  laws  exempting  property  from 
taxation  other  than  the  property  enumerated  in 
section  6 of  the  same  article  shall  be  void.* 
so  that  it  only  remains  for  us  to  determine 
whether  the  words,  'the  lot  with  the  buildings 
thereon,'  can  be  construed  to  include  the  per- 
sonal property  used  in  the  building  and  not  a 
part  of  the  realty  in  lew.  We  are  very  clear 
that  they  do  not. 

"The  evident  purpose  was  to  exempt  a certain 
amount  of  real  estate.  This  is  obvious  from 
the  immediate  context.  In  the  next  succeed- 
ing clause  the  exemption  of  agricultural  and 
horticultural  property  is  extended  to  both 
real  and  personal  property.  Neither  the  lan- 
guage of  the  exemption,  nor  the  provision* 

In  pari  materia  will,  in  our  opinion,  admit  of 
any  other  construction  than  that  we  hove  given 
it.  The  purpose  is  clear  to  limit  the  exemption 
to  real  estate  and  to  s definite  amount." 


Hon.  £.  rf.  Allison 
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From  an  examination  of  the  enclosed  articles  of 
association,  we  are  of  the  opinion  that  the  real  property  of 
the  above  captioned  corporation  is  exempt  from  taxation  if 
same  is  used  exclusively  for  religious  or  educational  purposes, 
and  if  such  realty  comprises  "lots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon”  (Article  X,  Section  6,  of  the 
Missouri  Constitution,  and  Section  9743,  it.  3.  io.  1929). 

We  are  of  the  opinion  that  ti.e  personal  property  of 
such  corporation  is  not  exempt  from  taxation. 


Respectfully  submitted. 


■Ik.  ORE 

Assistant  Attorney  General. 


APPROVE: 


JOHN  HoFJfkAN,  Jr., 
(Acting)  Attorney  General. 
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ELECTIONS:  Candidate  for  ward  registrar  who  withdrew  Tar! 'ally  the 
day  before  election,  whose  name  was  not  taken  off  the 
ballot  but  subsequently  .veceived  the  most  votes,  is  the 
legal  nominee  an^ciXhjf(w£2c 3 desire  to  accept  the 
nomination  the  Cov,Q86ar|Jcan  fill  the  vacancy  as  provided 
in  Sec.  10268,  R.S.  1929. 

When  2 candidates  for  constable  receive  same  number  of 

August  12.  1936.  votes,  nominee  should  be 

determined  by  lot  by 
canvassers. 


honorable  11. D.  Alison, 
County  Clerk, 

Buchanan  County, 

St.  Joseph,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
august  8 regarding  the  election  of  a party  for  the  office  of 
registrar  who  withdrew  verbally  from  the  raoe  the  day  preceding 
the  election  and  inquiring  in  regard  to  the  Constable's  race 
in  Bloomington  Township.  Your  first  question  is  as  follows: 

"Two  parties  here  filed  for  registrar 
of  the  second  ward.  On  Monday,  the  3rd, 
the  day  before  election,  one  of  the 
parties  came  into  our  office  and  withdrew. 

We  informed  him  that  it  was  too  late  for 
his  name  to  be  taken  off  the  ballot  due 
to  the  fact  that  they  were  already  printed 

and  ready  to  be  delivered. 

♦ 

"We  did  not  have  him  sign  a written 
withdrawal  due  to  the  fact  that  we  have 
been  unable  to  find  any  law  that  necessi- 
tates a written  withdrawal,  neither  has 
our  prosecuting  attorney  been  able  to  find 
a law  covering  this.  On  all  other  with- 
drawals, however,  we  have  written  statements 
to  that  effect.  Due  to  the  fact  that  it 
was  late  in  the  afternoon  on  the  day  before 
the  eleotion  and  there  were  so  many  details 
to  be  settled,  we  neglected  to  have  him 
sign  a written  withdrawal  that  we  had  been 
using  as  a measure  of  precaution.  The  man 
who  withdrew  did  so  verbally  and  he  does 
not  deny  the  fact  that  he  came  into  our 
office  and  withdrew.  He  is  not  attempting 
to  place  our  office  in  an  embarrassing 
position  by  saying  that  he  did  not  with- 
drew but  instead  haB  repeated  that  if  it 
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went  so  far  as  to  go  into  court,  he 
would  testify  that  he  had  told  us  that 
he  withdrew. 

"On  the  day  of  election  the  :an  that 
withdrew  received  more  votes  than  his 
opponent  and  now  he  claims  that  he  was 
legally  elected.  Our  office,  taking  him 
at  his  word  on  the  night  of  election, 
did  not  call  his  name  or  talley  his 
votes.  The  other  party  claims  that 
ufter  reading  In  the  newspaper  on 
election  morning,  our  notice  of  his 
withdrawal,  that  she  ceased  campaigning 
because  of  having  no  opposition  and  she 
feels  that  she  should  be  the  nominee. 

"~e  would  like  to  know  which  one  is 
legally  nominated.  I neglected  to  say 
that  we  notified  the  newspaper  of  his 
withdrawal  and  it  was  published  in  the 
paper  on  Tuesday,  the  morning  of  the 
election.  Will  you  please  give  us  a 
decision  on  this  matter  at  your  very 
earliest  convenience  as  you  cun  realize 
the  Importance  of  settling  this  question 
as  soon  as  possible?" 


In  withdrawing,  the  candidate  for  the  office  of  registrar 
should  have  complied  with  the  terms  of  Section  10251,  B.w.  lio. 
1929,  which  is  as  follows: 


"But  the  secretary  of  state  shall 
not  certify  the  name  of  a candidate 
whose  certificate  of  nomination  shall 
have  been  filed  in  his  office,  who 
shall  have  notified  him  in  writing, 
signed  and  executed  with  the  formalities 
prescribed  for  the  execution  of  an 
Instrument  affecting  real  estate  to 
entitle  it  to  record,  thet  he  will  not 
accept  the  nomination  contained  in  the 
certificate  of  nomination.  The  clerk 
of  the  county  court  shall  not  include 
in  the  publication  to  be  made  accord- 
ing to  section  10249  the  name  of  any 
candidate  whose  certificate  of  nomination 
shall  have  been  filed  in  his  office  who 
shall  have  notified  him  in  like  manner 
that  he  will  not  aecept  the  nomination. 
The  names  of  such  candidates  shall  not 
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be  included  In  the  names  of 
the  candidates  to  be  printed 
In  the  ballots  as  hereinafter 
provided." 


For  the  reason  that  the  statute  directs  that  the  candi- 
date shall  notify  the  County  Clerk,  in  writing,  signed  and 
executed  with  the  formalities  prescribed  for  the  execution  of 
an  Instrument  affecting  real  estate  to  entitle  it  to  record,  we 
are  of  the  opinion  that  the  candidate  did  not  legally  withdraw 
his  name.  If  he  now  desires  to  be  the  nominee,  we  think  he  is 
entitled  to  be  the  same  under  the  provisions  of  .Section  10275, 
R.6.  )k>,  1929,  which  is  as  follows: 

"The  person  receiving  the 
greatest  number  of  votes  at 
a primary  as  the  candidate  of 
a party  for  an  office  shall  be 
the  candidate  of  that  party  for 
such  office,  and  his  name  as 
such  candidate  shall  be  pieced 
on  the  official  ballot  at  the 
following  election." 


In  the  event  he  does  not  desire  or  will  not  accept  the 
nomination,  the  County  Committee  can  fill  the  vacancy  as  pro- 
vided in  Section  10268,  R.J.  Ho.  1929,  which  is  as  follows: 

"Vacancies  occurring  after  the 
holding  of  any  primary  or  where 
no  person  shall  offer  himself 
as  a candidate  before  such 
primary,  shall  be  filled  by 
the  party  committee  of  the 
district,  county  or  state,  as 
the  case  may  be:  Provided,  how- 
ever, that  no  name  shall  be 
allowed  on  any  ticket  until 
the  required  fee  shall  have 
been  paid." 


Hon.  H.D.  Allison 
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Your  second  question  is: 


"We  also  have  another 
case  that  I would  like  some 
Information  on.  We  have  in 
the  Constable's  race  In 
Bloomington  Pownship  a tie; 
eaeh  candidate  received  169 
votes.  One  of  the  candidates 
la  the  incumbent.  Will  you 
tell  us  how  to  proceed  in 
this  ease?" 


In  the  case  of  the  two  candidates  for  the  office  of 
Constable  who  each  received  169  votes,  you  are  referred  to 
lection  10274,  H.o.  Mo.  1929,  in  which  the  duties  of  the  officers 
and  the  canvassers  are  set  forth,  oaid  section  provides: 

"The  oounty  canvass  of  the 
returns  of  a primary  shall  be 
made  by  the  same  officers,  and 
in  the  manner  as  now  provided 
by  law,  for  the  canvass  of 
returns  of  a November  election. 

The  canvassers  shall  meet  and 
canvass  sueh  returns  at  ten 
o'clock  on  the  Friday  following 
the  primary.  Their  returns 
shall  contain  the  whole  number 
of  votes  cast  for  each  candidate 
of  each  political  party, 
and  a duplicate  as  to  each 
political  party  shall  be 
delivered  to  the  county  chair- 
man of  such  party.  The  canvassers 
shall  also  make  an 
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additional  duplicate  return  in 
the  same  form,  shoving  the  votes 
cast  for  eaoh  candidate  not  voted 
for  vholly  within  the  limits  of 
the  county.  The  county  cleric  shall 
forthwith  send  to  the  secretary  of 
state,  by  registered  mail,  one  com- 
plete copy  of  all  returns  as  to  such 
candidates,  and  he  shall  likewise 
send  to  the  chairman  of  the  state 
central  committee  of  each  party  a 
duplicate  copy  of  the  returns  last 
described  relating  to  such  candidates 
of  each  party.* 

Section  10285,  R.S.  Mo.  1929  provides: 

"In  case  of  a tie  vote,  the  tie 
shall  forthwith  be  determined  by 
lot  by  the  canvassers." 


CONCLUSION 

It  is  the  opinion  of  this  department  that  section  10285, 
supra,  refers  to  the  procedure  in  Section  10274,  supra,  and  that 
the  nominee  for  Constable  of  Bloomington  Township  should  be 
determined  by  lot  by  the  canvassers. 


Respectfully  submitted. 


OLhI VAR  W.  NOLSN, 
Assistant  Attorney  General. 


APPBOViJ) : 


Tom;  Vi.  Ir„ 

(Acting)  Attorney  General. 
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SHERIFFS— POLICE  0 FFICEKS— FINGER-PRINTS:  When  the  sheriff  or 
police  officer  is  entitled  to  finger-print  and  photograph  with- 
out incurring  oersonal  liability.  Admissibility  of  photographs 
and  finger-prints  in  evidence  in  criminal  cases. 


January  10,  1936. 

k>3 


Honorable  C.  A.  Anderson 
Prosecuting  Attorney 
St.  Louie  County 
Clayton,  Missouri 

Dear  Sir* 

We  acknowledge  your  request  for  an  opinion  dated 
December  27,  1936,  Which  reads  as  follows: 

"Several  municipalities  of  the  County 
of  St.  Louie  are  planning  a unified 
bureau  of  identification  through  which 
the  police  departments  will  operate* 

They  have  requested  an  opinion  from 
your  department  on  the  following  sub- 
jects* 

"*hen  is  a department  within  its 
legal  rights  in  photographing  a 
prisoner,  and  wh«  is  it  within  its 
legal  rights  in  fingerprinting  a 
prisoner? 

"They  wish  to  know  if  they  can  pho- 
tograph and  fingerprint  anyone  picked 
up  on  suspicion  by  the  Police  Depart- 
ment without  danger  of  suit,  and 
they  wish  to  be  fortified  with  an 
opinion  on  the  matter  from  you." 

Section  5794  K.  S.  Mo.  1929  provides: 

"Any  person  convicted  of  a felony, 
which  shall  not  be  set  aside  or 
reversed,  may  be  subjected  by  or 
under  the  direction  of  those  in 
whose  custody  he  is  to  the  measure- 
ments, processes  and  operflb  ions 
practiced  under  the  system  for  the 
identification  of  criminals,  commo  nly 
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known  as  the  Bertlllon  slgnaletic 
system*  Luch  force  may  be  used  as 
necessary  to  the  effectual  carrying 
out  and  anollcatlon  of  such  measure- 
ments, processes  and  operations;  and 
the  slgnaletic  card  and  other  re- 
sults thereof  may  be  oublished  for 
the  purpose  of  affording  Information 
to  officers  and  others  engaged  in 
the  execution  or  administration  of 
the  law." 

Section  3795  R*  5*  Mo*  1929,  provides: 

"Ho  one  having  the  custody  of  any  ' 
such  person,  and  no  one  acting  in 
his  aid  or  under  his  direction,  and 
no  one  concerned  in  such  publication 
shall  incur  any  liability,  civil  or 
criminal,  for  anything  lawfully  done 
under  the  provisions  of  section  3794 
of  this  article*" 

Section  3796  K.  S.  Mo*  1929,  provides* 

"The  enforcement  of  the  provisions 
of  this  article  by  the  authorities 
in  charge  of  the  state  penitentiary, 
police  department  and  others  having 
the  custody  of  those  convicted  of 
a felony  which  shall  not  be  set  aside 
or  reversed,  is  hereby  made  mandatory." 

The  three  above  statutory  provisions  aonly  where 
the  prisoner  in  custody  has  been  convicted  of  a felony 
and  said  conviction  has  not  been  set  aside  or  reversed* 

In  cases  where  finger-prints  and  photographs  are  desired 
by  police  and  sheriffs  of  one  arrested  who  has  never  been 
convicted  of  felony  we  must  look  to  the  Constitution, 
Common  Law  and  other  provisions  of  the  Statutes* 

12  Corpus  Juris,  rage  907,  Section  415  reads  in  part 
as  follows: 

"The  police  power  is  an  attribute 
of  sovereignty  and  exists  without 
any  reservation  in  the  constitution, 
being  founded  on  the  duty  of  the 
state  to  protect  Its  citizens  and 
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provide  for  the  safety  and  good  order 
of  society*  It  corresponds  to  the 
right  of  self-preservation  In  the  In- 
dividual, and  la  an  essential  element 
In  all  orderly  governments,  because 
necessary  to  the  proper  maintenance 
of  the  government  and  the  general 
welfare  of  the  community*  On  It  de- 
oends  the  security  of  social  order, 
the  life  and  health  of  the  citizen, 
the  comfort  of  an  existence  In  a 
thickly  populated  community,  the  en- 
joyment of  private  and  social  life, 
and  the  beneficial  use  of  property* 

* * * Ihe  const  1 tut loh  presupposes 

the  existence  of  the  police  oower 
and  la  to  be  construed  with  reference 
to  that  fact*" 

12  Corpus  Juris,  page  908,  Section  416  reads  In  part 
as  follows: 

"it  has  been  found  Impossible  to 
frame,  and  Is  Indeed  deemed  Inad- 
visable to  attempt  to  frame,  any 
definition  of  the  police  power  which 
shall  absolutely  Indicate  Its  limits 
by  Including  everything  to  which  It 
may  extend  and  excluding  everything 
to  which  It  oannot  extend,  the  courts 
considering  It  better  to  decide  as 
each  case  arises  whether  the  police 
power  extends  thereto,  the  oower 
being  coextensive  with  the  necessities 
of  the  case  and  the  safeguards  of  the 
public  Interest*  Notwithstanding  the 
lmDOsslblllty  of  exact  definition  of 
the  scope  of  the  police  power,  numer- 
ous efforts  hove  been  made  to  define 
Its  scope  in  a general  way*  It  has 
been  said  that  the  scope  of  the  police 
power  is  as  broad  as  the  public  wel- 
fare and  that  the  police  power  Is  the 
broadest  In  scope  of  any  field  of 
governmental  activity*  * * ■»  » 

nThe  police  power  extends  to  the  pro- 
tection of  the  lives,  health,  comfort, 
and  quiet  of  all  persona,  and  the 
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orotectlon  of  all  nrooerty  within 
the  state.  * * * * 

"All  natural  persons  within  the  state, 
and  all  coroorations  doing  business 
within  the  state  or  created  thereby, 
hold  their  property  and  engage  in 
their  business  subject  to  the  nolice 
nower  of  the  state**  * * * 

"The  mere  fact  that  a law  restrains 
the  liberty  of  citizens  of  the  state, 
or  the  liberty  of  citizens  of  the 
United  States,  does  not  render  it 
unconstitutional* 

"The  police  power  is  not  exhausted 
by  being  once  exercised  on  any  sub- 
ject. falling  within  its  scope*  The 
right  to  exercise  the  police  power 
is  a continuing  one." 

12  Cornua  Juris,  cage  928,  Section  440  reads  in  part 
as  follows: 

•**■»■*  The  fourteenth  amendment  to 
the  constitution  of  the  United  States 
provides,  'nor  shall  any  State  de- 
prive any  person  of  life,  liberty, 
or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection 
of  the  law';  and  thus  adds  to  the 
express  limitat  ions  on  the  power  of 
the  states.  It  does  not  deprive  the 
states  of  their  police  power,  however; 
and,  subject  to  the  limitations  ex- 
pressed therein,  the  states  may  con- 
tinue to  exercise  their  police  powers 
as  fully  as  before  the  adoption  of 
the  amendment*" 

Article  II,  Section  23  of  the  Missouri  Constitution 
provides  in  part: 

"That  no  person  shall  be  compelled 
to  testify  against  himself  in  a 
criminal  cause,*  * * *." 
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Article  II,  Section  50  of  the  Missouri  Constitution 
provides* 

"That  no  person  shall  he  deprived  of 
life,  liberty  or  property  without 
due  process  of  law*" 

The  purpose  of  obtaining  finger-prints  and  photographs 
of  persons,  ty  the  State  agencies,  in  the  exercise  of  police 
power,  is  for  comparison  of  genuine  photographs  and  finger- 
prints with  purported  likenesses*  It  Is  for  the  purpose  of 
comparing  the  genuine  with  the  disputed  writing  In  order 
that  suspected  criminals  may  be  apprehended  and  prosecuted. 
If  this  comparison  affords  a circumstance  relative  to  the 
issues  of  a criminal  cause,  our  Legislature  has  provided 
In  Section  1751  R.  S.  Ko.  1929,  as  follows: 

"Comparison  of  a disputed  writing 
with  any  writing  proved  to  the  sat- 
isfaction of  the  Judge  to  be  genuine 
shall  be  permitted  to  be  made  by 
witnesses,  and  such  writings  and  the 
evidence  of  witnesses  respecting  the 
same  may  be  submitted  to  the  court 
and  Jury  as  evidence  of  the  genuine- 
ness or  otherwise  of  the  writing  In 
dispute*" 

In  the  above  section  the  Legislature  presupposes  that, 
within  constitutional  and  common  law  limitations,  genuine 
finger-prints  and  genuine  photographs  are  available  as 
evidence  In  a criminal  cause* 

On  the  other  hand,  pursuant  to  constitutional  rights, 
our  Legislature  has  provided  in  Section  5692  R.  S.  Mo*  1929, 
the  following* 

* * ^Provided,  that  no  person  on 
trial  or  examination,  nor  wife  or  husband 
of  such  person,  shall  be  required  to 
testify,  * * * " 

In  this  State  compulsory  incrimination  is  frowned 
upon  by  the  Constitution,  and  in  State  v*  Thomas,  250 
Mo*  189,  1.  c*  212;  157  S*  W.  530,  our  Supreme  Court  ssids 
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"We  are  aware  that  it  Is  generally 
hold  that  the  constitutional  guaranties 
against  being  compelled  to  testify 
against  one’s  self  do  not  aooly  to 
facts  elicited  by  an  officer  through 
interrogatories  propounded  to  a pris- 
oner out  of  court,  but  we  are  convinced 
that  the  distinction  is  often  more  ap- 
parent' than  real*  Both  the  Federal 
and  State  Constitutions  are  always 
liberally  construed  so  as  to  prevent 
comouleory  self-crimination." 

Where  self- incriminating  evidence  is  voluntarily 
obtained  from  a person  on  trial  or  examination,  then 
such  evidence  is  properly  admissible  against  an  accused* 

In  other  words  by  voluntarily  allowing  genuine  photographs 
and  finger-prints  to  be  taken  of  one’s  person,  then  that 
person  on  trial  will  not  be  heard  to  assert  any  consti- 
tutional or  statutory  protection  that  the  evidence  was 
obtained  by  compulsion* 

In  the  case  of  State  v.  Sexton,  147  Mo*  89,  1*  c* 

100;  18  S*  7;.  462,  our  -uoreme  Court  said  this  about  forcing 
evidence  from  an  accused: 

"The  testimony  as  to  tracks  being 
found  ’In  the  brush’  near  the  scene 
of  the  homicide,  and  that  according 
to  the  dying  declaration  of  Stark, 
defendant  emerged  from  that  brush 
when  he  presented  the  revolver  and 
demanded  Stark’s  money,  and  that  the 
shoes  of  defendant  fitted  those  tracks, 
was  competent  evidence  (1  McClain's 
Crim*  haw,  section  408),  and  the 
admissibility  of  such  evidence  was 
not  affected  by  the  fact  that  two 
or  three  days  had  elansed  between 
the  time  of  the  shooting  and  the 
fitting  of  the  shoes  to  the  tracks; 
that  was  for  the  consideration  of 
the  Jury;  they  were  to  give  to  the 
corresDondence  between  the  shoes  and 
the  tracks  such  weight  as  they 
though  it  to  be  entitled*  Hor  was 
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the  use  of  defendant's  shoes  for 
the  nurpose  Indicated,  any  violation 
of  his  constitutional  rights,  since 
he  surrendered  his  shoes  uoon  re- 
quest of  the  sheriff.  If  they  had 
been  forced  from  him  and  then  used 
against  him,  a different  question 
might  be  presented  not  necessary  to 
be  now  considered." 

Involuntary  s elf- Inc rim lna ting  evidence  obtained 
from  a person  charged  with  crime  is  condemned  by  our 
courts  and  the  Federal  and  State  Constitutions  are  al- 
ways liberally  construed  so  as  to  nr  event  compulsory 
self -crimination* 

The  right  to  take  a ohotograph  and  finger-print 
from  the  person  of  an  accused, after  his  arrest  by  the 
officer  making  the  arrest,  and  use  same  as  evidence. 

Is  almost  synonymous  with  the  right  to  take  papers  from 
the  oeraon  of  the  accused  after  arrest,  and  use  same  as 
ev ldence. 

In  the  case  of  State  v.  Sharpless,  111  S.  W.  69,  212 
Mo.  176,  1.  c.  199,  the  Supreme  Court  held  It  proper  to 
take  papers  from  accused  at  the  time  of  arrest,  and  use 
the  same  in  trial  against  the  accused*  The  Court  said: 

"The  mle  applicable  to  this  pro- 
noaltlon  la  nowhere  more  clearly 
stated  than  In  State  v.  Flynn,  56 
M.  H.  64,  cited  by  the  Massachusetts 
court  in  the  quotation  heretofore 
made.  That  court,  speaking  through 
Judge  Bell,  treated  this  question 
In  this  way.  He  said:  'It  seems 
to  us  an  unfounded  Idea  that  the 
discoveries  made  by  the  officers  and 
their  assistants.  In  the  execution 
of  process,  whether  legal  or  Illegal, 
or  where  they  Intrude  upon  a man's 
privacy  without  any  legal  warrant, 
are  of  the  nature  of  admissions  made 
under  duress,  or  that  It  is  evidence 
furnished  by  the  party  himself  upon 
compulsion.  The  Information  thus 
acquired  is  not  the  admission  of 
the  party,  nor  evidence  given  by 
him,  in  any  sense.  The  party  has  in 
his  power  certain  mute  witnesses. 
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as  they  may  be  called,  which  he  en- 
deavors to  keen  out  of  sight,  so 
thar  they  may  not  disclose  the  facts 
which  he  is  desirous  to  conceal.  i*y 
force  or  fraud  access  la  gained  to 
them, and  they  are  examined,  to  see 
what  evidence  they  bear.  That  evi- 
dence is  theirs,  not  their  owner's. 

If  a oarty  should  have  the  oower  to 
keen  out  of  sight,  or  out  of  reach, 
persons  who  can  give  evidence  of 
facta  he  desires  to  sunoress,  and 
he  attempts  to  do  that,  but  is  de- 
feated by  force  or  cunning,  the 
testimony  given  by  such  witnesses 
is  not  his  testimony,  nor  evidence 
which  he  has  been  compelled  to  fur- 
nish against  himself.  It  is  their 
own.  It  dowa  not  seem  to  us  possible 
to  establish  a sound  distinction 
between  that  case,  and  the  case  of 
the  counterfeit  bills,  the  forger's 
lmDlements,  the  false  keys,  or  the 
like,  which  have  been  obtaj  ned  by 
similar  means.  The  evidence  is  in 
no  sense  his. ' B 

There  are  no  Missouri  cases  bearing  exactly  on  the 
question  of  admissibility  in  evidence  of  photographs  and 
finger-prints,  however  we  call  you  attention  to  the  reas- 
oning in  People  v.  Sallow,  165  N«  Y.  S.  916,  which  in- 
fluences us  in  our  conclusion. 

In  the  leading  case  of  United  States  v.  Kelly  (1932) 
55  Fed.  2nd.  67,  that  court  held  that  Federal  police  of- 
ficers can  legally  finger-print  one,  at  the  time  of  his 
arrest,  for  a misdemeanor  by  reason  of  the  police  power 
that  enables  the  State  or  Federal  Government  to  use  all 
means  necessary  to  identify  criminals  and  detect  crime, 
and  at  1.  c.  68  the  court  said: 

"Such  means  for  the  identification 
of  prisoners  so  that  they  may  be 
apprehended  in  the  event  of  escape, 
so  that  second  offenders  may  be  de- 
tected for  purposes  of  proper  sentence 
where  conviction  is  had,  and  so  that 
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the  government  may  be  able  to  as- 
certain, as  required  by  section 
29,  title  2,  of  the  National  Pro- 
hibition Act,  whether  the  defendant 
has  been  previously  convicted,  are 
most  important  adjuncts  of  the  enforce- 
ment of  the  criminal  laws. 

"Any  restraint  of  the  person  may  be 
burdensome.  But  some  burdens  must 
be  borne  for  the  good  of  the  com- 
munity. * * * * The  slight  inter- 
ference with  the  person  involved 
in  finger  printing  seems  to  us  one 
which  must  be  borne  in  the  comnon 
interest. 

"Arrest  unon  probable  cause  and 
search  of  the  person  in  connection 
with  the  arrest  and  seizure  of  evi- 
dences of  crime  have  long  been 
allowed*  * * * * Yet  the  person 
arrested  and  thus  humiliated  may  be 
entirely  innocent.  **•»*. 

"Finger  printing  seems  to  be  no 
more  than  an  extension  of  methods 
of  identification  long  used  in  deal- 
ing with  persons  under  arrest  for 
real  or  supposed  violations  of  the 
criminal  laws.  It  is  known  to  be 
a very  certain  means  devised  by 
modern  science  to  reaeh  the  desired 
end,  and  has  become  especially  im- 
portant in  a time  ah  an  Increased 
copulation  and  vast  aggregations 
of  people  in  urban  centers  have 
rendered  the  notoriety  of  the  indi- 
vidual in  the  community  no  longer  a 
ready  means  of  identification.” 

The  Above  case  cites  cases  showing  that  it  was  held 
lawful,  though  before  conviction,  to  finger-print  a per- 
son on  arrest  for  a felony  in  the  following  states: 
Maryland,  Indiana,  Arkansas,  District  of  Columbia,  New 
Jersey  and  New  York. 
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CONCLUSION. 


T>'here  the  person  arrested  has  teen  convicted  of  a 
felony  and  same  has  not  been  set  asl  de  or  reversed,  it  is 
the  duty  of  the  police  and  sheriffs  to  photogranh  and 
finger-print  the  suspect,  and  the  official  does  so  with- 
out oersonal  liability  on  his  part.  The  Statutes  above 
quoted  are  clear  in  such  cases. 

We  are  of  the  opinion  that  where  the  officer  In  the 
reasonable  exercise  of  his  police  power  desires  to  photo- 
graph and  finger-print  any  person  under  arrest  who  Is 
susnicloned  of  a felony  and  Is  being  examined  relative  to 
his  connection  with  sal  d felony,  said  officer  may  properly 
do  so  in  the  performance  of  his  duty,  and  violates  no  con- 
stitutional or  personal  right  of  the  person  under  examination. 
However,  discretion  should  be  used  and  official  authority 
should  not  be  abused  by  inhuman  and  unreasonable  exercise 
of  this  official  authority  to  t ake  photographs  and  finger- 
prints, for  in  such  a case  personal  liability  might  attaoh 
to  the  officer  taking  the  photographs  and  finger-prints* 

There  must  be  reasonable  grounds  for  susplclonlng  a 
person  of  a felony  before  photographing  or  finger-printing 
him,  and  the  mere  fact  that  an  officer  encounters  a stranger 
is  not  of  itself  grounds  to  suspicion  him  of  a felony.  There 
is  no  general  license  to  officers  to  photograph  and  finger- 
print every  person  whom  they  arrest.  There  must  have  been 
a felony  committed  and  the  person  arrested  must  understand 
that  he  is  being  examined  relative  to  such  felony  and  not 
on  a general  clean-up  program  where  photographs  and  finger- 
prints are  to  be  placed  on  record  to  be  used  in  evidence  in 
felonies  which  might  be  committed  in  the  future.  Legitimate 
police  power  is  only  coextensive  with  the  necessities  of 
the  case  and  to  properly  safeguard  the  public  interest* 

We  are  of  the  further  opinion  that  where  photographs 
and  finger-prints  are  obtained  in  the  reasonable  exercise 
of  police  power,  they  are  admissible  in  evidence  against 
an  accused  without  violating  any  constitutional  right 
inuring  to  the  accused* 


Respectfully  submitted 

APPROVED  I WM.  ORB  SAWTLRS 

Assistant  AWt^rrey  General. 


JOHN  I Z HdFFiiA*  Jr. 
(Acting)  Attorney  General. 
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F!  LED 


Honorable  C.  rthur  anderson 
Prosecuting  attorney 
St.  -oui s County 
Clayton,  Missouri 


Dear  Mr.  .nderson: 


This  is  to  acknowledge  you r letter  dated  February 
3,  1936,  as  follows: 

"I  have  been  requested  by  the  treasurer 
of  St.  Louis  County  to  obtain  from  you 
an  opinion  respecting  several  statutes 
that  seem  to  be  s me what  in  conflict, 

’tie  has  been  requested  by  the  St.  Louis 
County  Highway  Engineer  to  transfer  the 
interest  of  all  funds  other  than  the 
school  funds  to  the  Road  and  Bridge 
Pund,  in  compliance  with  Sec.  12186. 

Section  7891  sets  out  of  course  the 
special  tax  for  roads  and  bridges  and 
then,  in  addition  to  that,  there  comes 
in  a. budget  law  passed  in  1933,  giving 
the  County  Court  authority  to  allocate 
funds. 

"I  should  like  very  uch  to  have  an 
opinion  from  you  as  to  whether  or  not 
the  interest  from  all  funds  other  than 
school  funds  should  be  transferred  as 
provided  in  Sec . 12186  to  the  Road  and 
Bridge  fund,  in  view  of  sec.  7891  and 
the  Budget  Law  of  1933." 

e are  enclosing  herewith  copy  of  an  opinion  rendered 
by  this  Department  on  November  25,  1933,  to  Honorable  Andy  W. 
ilcox.  State  Tax  Commission,  relative  to  the  disposition  of 
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taxes  levi  d by  virtue  of  Section  7890  and  7891,  R.  S.  Mo# 

1929  for  the  "county  road  and  bridge  fund"  (Sec.  7890)  and 
the  "special  road  and  bridge  fund  (Sec,  7891),  You  will 
note  that  it  is  mandatory  upon  the  county  court  to  levy  the 
tax  provided  for  in  Section  7890,  while  It  is  discretionary 
with  them  to  levy  the  additional  tax  provided  for  by  Section 
7891. 

* 

Your  Inquiry  concerns  only  Section  7891,  R.  S.  Mo. 
1929,  However,  in  order  to  understand  the  applicability 
of  the  provisions  of  Section  12186,  R.  S.  Mo.  1929,  it  is 
necessary  to  keep  in  mind  the  fact  that  there  are  two  separate 
and  distinct  funds  relating  to  roads  and  bridges,  and  for 
that  reason  the  enclosed  opinion  will  be  of  assistance# 

It  Is  also  well  to  bear  in  mind  the  language  of  the 
Supreme  Court  in  State  ex  rel.  Special  Road  District  v.  Barry 
County,  302  Mo.,  1.  c.  291,  wherein,  in  interpreting  Sections 
7891  and  8042,  it  said  the  following: 

"Section  1C818  (8C42  R.  S.  Mo.  1929), 
voicing  the  legislative  purpose  with 
respect  to  special  road  districts,  pro- 
vides that  all  money  collected  'as  county 
taxes  for  road  purposes,  or  for  road  and 
bridge  purposes,  by  virtue  of  ary  . . # 
law,'  upon  property  within  a special  road 
district,  shall  be  set  aside  to  the  credit 
of  such  special  road  district.  The 
conclusion  that  a special  road  district 
is  entitled  upon  timely  application  there- 
for to  receive  all  moneys  collected  as 
taxes  for  road  and  bridge  purposes  upon 
property  within  its  boundaries  is  unavoid- 
able . **•****." 


You  will  note  that  In  the  above  case  the  court  referred 
to  all  moneys  collected  as  taxe s , May  it  be  said  that  interest 
received  from  funds  derived  by  action  7891  and  deposited  in 
a bank  according  to  the  provisions  of  Section  12186,  R.  S.  Mo. 
1929,  belong  to  said  "special  road  i strict  fund?"  we  think  not# 

Section  12186,  R.  S.  Mo.  1929,  provides  for  a county 
depositary .and  in  part  provides  as  follows: 
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"The  interest  upon  each  fund  shall  be 
computed  upon  the  daily  balances  vith 
the  depositary,  and  shall  be  payable 
to  the  county  treasurer  monthly  who 
shall  plaee  the  interest  on  the  school 
funds  to  the  credit  of  those  funds 
respectively,  ana,  the  interest  on  all 
other  funds  to  the  credit  of  the  road 
ancTTrldge  f ind,11 

Your  attention  is  Invited  to  the  fact  that  only  the 
interest  on  all  other  funds  received  by  virtue  of  the  deposi- 
tary goes  into  the  "road  and  bridge  fund."  Section  12186, 
supra,  uses  the  words  "road  and  bridge  fund"  and  Section  7890, 
supra,  uses  the  words  "county  road  and  bridge  fund,"  and 
Section  7891,  supra,  uses  the  words  "special  road  and  bridge 
fund";  and  the  question  for  determination  being:  Into  what 

fund  should  the  interest  received  be  placed?  Should  it  be 
placed  in  the  "county  road  and  bridge  fund"  or  the  "special 
road  and  bridge  fund,"  or  should  it  be  given  to  the  fund  from 
whence  earned V 

As  heretofore  pointed  out.  Section  7890  is  mandatory 
and  was  on  the  statute  books  long  before  present  Section  7891, 
and  when  Section  7891  was  enacted,  creating  an  additional  tax 
for  "special  road  districts"  (Laws  of  Mo.  1909,  o.  727),  it 
necessitated  the  identifying  of  the  two  fluids,  which  was  done 
by  designating  the  fund  derived  by  virtue  of  Lection  7890  as 
the  "county  road  and  bridge  fund"  and  the  fund  derived  by 
virtue  of  Section  7891  as  the  "special  road  and  bridge  fund." 

When  Section  12186  was  enacted  only  one  fund  was  in  existence, 
and  that  was  the  "road  and  bridge  fund"  and  said  "road  and  bridge 
fund"  in  existence  at  the  time  Section  12186  was  enacted,  is 
now  what  is  termed  and  called  the  "county  road  and  bridge  fund." 

Thus,  we  believe,  in  view  of  the  historical  background 
surrounding  the  enacting  of  the  sections  under  discussion, 
that  the  words  "road  and  bridge  fund,"  used  in  section  12186, 
should  now  be  interpreted  as  "the  county  road  and  bridge  fund." 

So  that  said  Section  12186,  in  view  of  our  interpretation,  will 
now  read  "and  the  interest  of  all  other  funds  to  the  credit 
of  the  county  road  and  bridge  fund. " 
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In  conclusion,  it  le  our  opinion  that  the  interest 
received  by  virtue  of  Section  12186,  on  funds  derived  by 
Section  7891,  should  go  into  the  "county  road  and  bridge  fund." 

Having  taken  the  above  view  of  Section  12186,  we  deem 
it  unnecessary  to  comment  on  the  provisions  of  the  Budget  Law 
of  1935  (Laws  of  Mo.,  1933,  page  349,  Sec.  16)  as  being  applicable 
to  the  matter  under  consideration. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  ttorrey-General 


JLH:EG 


APPROVED: 


soy  .jcmi’&rrc ' 

Attorney -General 


ELECTIONS: 


JUDGES  AND  CLERKS: 


Counties  of  200,000  to  400,000 
inhabitants. 


' I 

D 

February  21,  1936. 


Hon.  C.  Arthur  Anderson, 
Prosecuting  Attorney, 

St.  Louis  County, 
Clayton,  —issouri. 


Dear  Sir: 


*‘e  wish  to  acknowledge  your  letter  of  February 
10th,  wherein  you  state  as  follows: 

"Will  you  kindly  give  me  an  opinion  on 
the  following  aetter: 

"In  Section  7 of  the  election  law  found 
in  the  Session  «cts  of  1935,  peg®  232, 
there  is  a provision  as  follows: 

"'said  judges  and  clerks  shall  be  appointed 
for  a ten*  ending  60  days  prior  to  the  next 
general  election  after  the  registration  or 
election  at  which  they  are  appointed  to 
serve,  and  shall  serve  as  Judges  and  clerks 
at  all  special,  prii^ary,  state,  county  and 
gener.il  elections  included  within  this 
act,  ... 

".aid  then  reading  said  section  in  connection 
with  Section  34,  which  applies  to  cities  of 
10,000  to  100,000,  at  page  252,  the  last 
paragraph  provides,  that  'All  provisions 
regulating  municipal  elections  in  such 
cities  or  towns  and  all  ; enalties  provided, 
etc.,  shall  r e.^aln  in  full  force  and  effect 
as  far  as  they  aie  not  aiaended  or  modified 
by  this  article. ' 
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"tfill  you  kindly  advise  if,  in  your 
opinion,  the  judges  and  clerics  so  an- 
nointe_  for  State  and  County  elections 
called  by  the  various  municipalities 
under  section  34.  ** 

Your  supplemental  lei  ter  of  February  19th  is  as 
follows : 


" .ill  you  kindly  advise  supplementary  to 
this  letter,  If,  in  your  opinion,  under 
the  law  it  is  necessary  for  reappointment 
of  election  judges  and  clerks  who  are  now 
holding  commissions  under  Central  Township, 
which  you  *cno..r,  has  now  been  divided  into 
three  townships,  namely  - Hormnndy,  Clayton 
and  Jefferson  townships.” 


I. 


section  7 of  the  session  ,.cts  of  1935,  page  232, 
provides  the  length  of  the  ter.u  of  judges  and  clerks  appointed 
to  serve  in  the  registration  of  voters  and  the  holding  of 
elections  in  all  counties  of  two  hundred  thousand  to  four 
hundred  thousaud  inhabit  nts,  and  reads  in  part  as  follows: 

"Said  judges  and  clerks  shall  be  ap- 
pointed for  a term  ending  sixty  days 
prior  to  the  next  general  election 
after  the  registration  or  election  at 
which  they  are  appointed  to  serve,  and 
shall  serve  as  Judges  and  clerks  ct  all 
special,  primary,  state,  county  end 
generel  elections  included  within  this 
act,  * * 

The  above  section  provides  that  the  Judges  and  clerks 
shall  serve  as  judges  and  clerks  at  all  special,  primary, 
state,  county  and  general  elections,  so  it  's  reasonable  to 
conclude  that  the  Legislature  did  not  intend  that  they  serve 
in  municipal  elections  for,  as  stated  by  the  court  in  the 
case  of  State  v.  Sweaney,  195  3.  (_o.)  714,  1.  c.  716: 
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"To  so  hold  would  be  to  violate  the  well- 
known  canon  of  statutory  construction, 
viz.  that  the  expression  of  one  thing  is 
the  exclusion  of  another." 

Section  34,  page  25?.,  of  the  above  Session  Acts 
applies  to  cities  of  ten  thousand  to  one  hundred  thousand 
inhabitants,  and  provides  *s  follows: 


"In  all  c it ies  and  towns  in  s uch  county 
h?vlnr  a o^nlrtion  of  not  less  than 
10.000  nor  ore  thar.  100.000  lnh-.blt , nts . 
the  provisions  of  this  article  shall 
apply  as  regards  to  ?rm;nent  registra- 
tion. new  registration,  transfers  of 
re. ;iatr-.tlon . suspension  and  c?  nee  11a- 
tl  n of  regletratlon . canvass  ..id  re- 
vision of  the  registry . provide!  that 
in  all  special  elections,  or  elections 
to  fill  vacancies,  the  registration 
boot®  of  the  last  preceding  registra- 
tion corrected  by  new  and  transferred 
registration,  suspensions  and  concella- 
tione  may  be  used.  For  the  purpose  of 
ascertaining  the  population  of  any  such 
city  or  town,  the  lest  United  Stetes 
decennial  census  shall  determine  the 
number  of  its  inhabit  nts,  except  in  the 
case  of  such  cities  or  towns  where  a 
later  official  census  authorized  by  state 
law  was  taken,  when  the  result  of  said 
municipal  census  shal1  determine  the 
number  of  such  inhabitants  for  the  pur- 
poses of  this  act.  No  person  shall  be 
permitted  to  vote  In  eny  municipal 
election  hold  In  such  cities  or  towns 
included  in  the  provisions  cf  this  act, 
whose  name  is  not  duly  registered  in 
the  registration  books  of  the  precinct 
in  "filch  he  or  she  resides  and  the  precinct 
boundaries  established  by  the  board  of 
election  commissioners  of  counties  included 
in  the  provisions  of  this  set  shell  not  be 
altered  by  the  governing  bodies  of  such 
municipeliti es  and  the  polling  places  shall 
be  the  same  as  those  designated  by  such 
board  of  election  commissioners  wherever 
possible  to  do  so;  provided  that  the  county 
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board  of  election  commie signers  is  hereby 
authorized  to  rroolnt  a rpecial’  assi stant 
election" c or.: As s lone v -"or  each  precinct 
In  any  s~uch'  city  'or"  "toy  n where  a municipal 
eTecElon  is  to  be  held  to  represent  saTd 
board  on  theTny  o?~each  municipal  election, 

.vho  sheTl  have  custody  of  the  registration  ' 
books  furnished  by  the  said  board  for  use 
at  said  municipal  election,  and  who  shall 
be  assigned  a position  inside  the  polling 
place  immediately  adjoining  the  judges  of 
election,  and  such  registration  books 
shall  be  available  for  the  use  of  the 
regularly  appolnted'^erectlon  ofTTcials  of 
said'  city*  or  to  an  during  tie  voting,  .<here 
such  cities  or  towns  are  subdivided  into 
wards,  said  special  assistant  commis  si  oners 
shall  be  residents  of  the  ward  in  which  the 
precinct  for  which  they  are  appointed  is 
located.  auch  special  assistant  election 
commissioners  shall  each  be  allowed  the 
sum  of  six  dollars  for  each  election  at 
which  they  serve,  to  be  paid  out  of  any 
available  revenue  of  the  city  or  town  in 
which  they  are  reouired  to  serve,  such 
special  assistant  commissioners  shall  be 
required  to  obtain  from  the  office  of  the 
board  of  election  comris  si  oners  on  the  day 
preceding  each  municipal  election  the 
registration  book  of  the  precinct  in  which 
he  is  to  serve  on  the  day  of  said  election 
and  to  return  said  registration  book  to  the 
office  of  the  election  commissioners  on 
the  day  after  the  election,  for  which 
additional  service  he  shell  be  allowed  the 
sum  of  one  dollar  payable  out  of  the 
revenue  of  such  municipality.  All  pro- 
visions regulating  municipal  elections  in 
such  c IVies  or  towns  and  alf  penalties  * 
provided  for  the  violations  of  laws  re- 
lating to  municipal  elections  shall  remain 
in  full  force  and  effect  as  lay  as  they  are 
not  amended  anu  modi flea  by  the  provisions 
of  this  article. '* 

The  first  underscored  portion  of  the  above  section 
indicates  clearly  that  in  the  counties  above  referred  to  having 
cities  and  towns  with  a population  of  not  less  than  ten  thousand 
nor  more  than  one  hundred  thousand  inhabitants,  the  provisions 
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of  the  Article  apply  as  re0ards  registration,  but  nothing  is 
said  about  its  application  to  elections. 

Again,  there  is  a provision  made  for  the  board  of 
election  commissioners  to  appoint  a special  assistant  election 
commiss ioner  for  each  precinct  in  any  city  or  town  where  a 
municipal  election  is  to  be  held,  and  these  assistants  represent 
the  board  on  the  day  of  each  municipal  election.  This,  again, 
clearly  indicates  that  the  Judges  and  clerics  of  elections  ap- 
pointed by  various  municipalities  are  governed  by  the  laws  relat- 
ing to  municipal  elections,  and  are  not  judges  and  clerks  ap- 
pointed by  virtue  of  this  ct ; otherwise,  it  would  have  been 
unnecessary  to  appoint  special  assistants  to  represent  the  board 
of  election  commissioners. 

The  following  words  lend  even  stronger  weight  to  the 
above  conclusion: 

"ouch  registration  books  shall  be  avail- 
able for  the  use  of  the  re,  ularly  a ,- 
point ed  election  officials  cf  said  city 
or  tcv  -n  Turj.'n;-;  tho  votin' 

From  an  examination  of  the  above  sections  and  a read- 
ing of  the  Act,  v/e  are  of  the  opinion  that  the  judges  and  clerks 
appointed  under  the  Act  of  1935  for  conducting  state  and  county 
elections  are  not  ipso  facto  Judges  and  clerks  of  elections 
called  by  the  various  municipalities,  but  such  municipal  elections 
are  to  be  conducted  by  Judges  and  clerks  appointed  by  such 
municipal  authorities  and  are  governed  by  the  laws  relating  to 
municipal  elections  in  so  far  as  they  are  not  amended  or  modified 
by  the  provisions  of  the  above  Act. 

II. 

Laws  of  missouri,  19a9,  page  441,  proviues  that  town- 
ships already  established  may  be  subdivided,  thus: 

Mmach  county  court  may  divide  the  county 
into  convenient  townships,  and  as  occasion 
may  require  erect  new  townships,  subdivide 
townships  already  established,  organize 
better  township  lines,  and  any,  upon  the 
petition  in  writing,  of  not  less  than 
twenty-five  per  centum  of  the  legally 
qualified  voters  of  each  township  affected, 
as  such  vote  was  cast  in  the  last  preceding 
general  election  for  the  office  receiving 
the  greatest  number  of  votes  in  the  township 
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or  townships  affected,  consolidate  two 
or  more  existing  townships  into  one  town- 
ship, or  otherwise  reduce  the  number  of 
tovmships , or  change  the  boundary  lines 
thereof,  as  may  be  deeued  advisable." 

I 

In  the  case  of  State  of  l.issouri  ex  rel.  Trank  v. 
Tegethoff,  No.  34679,  not  yot  reported,  the  >unrene  Court  of 
i.  issouri  in  banc  had  the  question  presented  whether  Central 
Township  could  be  subdivided  by  the  county  court  into  three 
townships,  thus  depriving  the  duly  elected  constable  of  his 
position.  The  court  upheld  the  power  of  the  county  court  to 
abolish  said  township  an.!  hcve  sane  subdivided  into  three 
new  townships.  By  virtue  of  the  statutory  provision  of 
section  11757,  A.  S.  . o.  1929,  the  constable  continued  to  be 
the  constable  of  the  township  in  which  he  had  his  residence, 
but  new  constables  were  uppointeu  for  the  other  townships. 

r'rom  the  above  case,  wo  reach  the  conclusion  that 
Central  Iownehlp  has  been  abolished. 

oection  3,  page  230,  of  the  1935  session  .cts  provides 
that  the  board  of  election  commissioners  may  divide  a township 
into  election  districts,  and  states  in  pert  that: 

"The  boards  of  election  commissioners 
which  are  hereinafter  provided  for  of  such 
counties  in  this  state  shall  have  power  to 
divide  any  township  in  their  respective 
counties  into  two  or  i.iOre  election 
precincts  and  to  alter  such  election 
precincts  from  time  to  time  as  the 
convenience  of  the  inhabitants  may  re- 
quire and  the  precincts  so  established 
shall  be  numbered  consecutively." 

Section  5,  page  231,  of  the  above  Session  Acts  provide 
in  part  that: 


"In  such  counties  four  judges  and  two 
clerks  of  election  and  registration  shall 
be  appointed  by  the  board  of  election  com- 
missioners for  each  election  precinct  in 
each  of  said  co  mties  as  hereinafter 
provided  * * 
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Section  6,  page  231,  of  the  above  Session  Acts  sets 
out  the  Qualifications  of  Judres  and  clerks  and  provides, 
among  other  things,  that: 

"They  must  reside  in  the  precinct  for 
which  they  are  selected  to  act." 

The  lutter  section  points  out  that  the  judges  and 
clerks  "must  reside  in  the  precinct  for  which  they  are 
selected  to  act."  Central  Township  being  abolished  and  three 
new  townships  creates,  it  coes  without  question  that  the 
judges  and  clerks  under  Central  Township  are  no  longer  qualified 
to  serve  for  all  three  townships. 

From  the  foregoing,  we  axe  of  the  opinion  that  it  is 
necessary  that  new  judges  aud  clerks  be  appointed  for  each  of 
the  three  new  townships,  to-wit,  iiormanuy,  Clayton  and 
Jefferson,  unless  one  or  ^ore  of  the  townships  has  been  divided 
by  the  board  of  election  commissioners,  in  which  event  a set 
of  judges  and  clerks  should  be  appointed  for  each  precinct. 

»Ve  do  not  have  a similar  provision  in  our  statutes 
as  in  the  case  of  constables,  providing  that  the  judges  and 
clerks  may  continue  as  judges  and  clerks  in  the  township  in 
which  they  have  their  residence.  However,  we  are  of  the 
opinion  that  such  Judges  and  clerks  may  be  eligible  for  re- 
appointment as  a judge  or  clerk  in  the  township  and  precinct 
in  which  they  reside  if  they  have  ell  the  other  necessary 
qualifications. 


He speot fully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General. 

AF  ROVED : 


JOHN  h.  HOm.iN,  Jr., 
(Acting)  attorney  General 


BUS  >iND  TRUCK  IAi7: 


A partnership  engaged  in  transporting 
for  hire,  by  special  agreement,  the 
property  of  the  individual  members  of 
the  partnership  must  have  a contract 
hauler's  permit. 


il'l 
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J;r.  C.  Arthur  Anderson 
Prosecuting  Attorney 
& t . l>ou  i 8 County 
Clayton,  *uissouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  office  which  reads  as  follows: 

MI  would  like  to  have  an  opinion 
from  your  office  with  reference 
to  the  following: 

"The  question  has  come  up  in  our 
Justice  courts  on  several  occasions 
as  to  whether  a partnership  formed 
for  the  purpose  of  operating  a truck 
used  exclusively  for  the  hauling  of 
goods  for  the  members  of  the  partner- 
ship would  have  to  obtain  a Public 
Service  Permit.  I am  enclosing  copy 
of  the  copartnership  agreement  entered 
into  between  several  parties  in  this 
State  and  would  like  to  have  your 
opinion  as  to  whether  such  a partner- 
ship would  have  to  obtain  a P.  S.  C. 
permit  as  a com. on  carrier.  " 


The  co-partnership  agreement  is  long  and  it  would 
serve  no  useful  purpose  to  set  same  out  in  full.  It  briefly 
provides  that  the  party  of  the  First  part,  in  consideration 
of  two  hundred  forty  dollars  ($240.00)  paid  by  each  of  the 
parties  of  the  Second  part,  sold,  transferred  and  conveyed  to 
each  of  said  parties  an  undivided  one-fifth  Interest  in  an 
International  Motor  ‘H’uck;  that  the  purpose  of  the  partner- 
ship is  transporting  property  of  the  partners,  exclusively} 
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the  rates  for  hauling  such  freight  Is  to  be  determined  by 
the  parties  to  the  agreement  and  the  profits  at  the  end  of 
one  year  of  operation  are  to  be  accounted  for  and  each  part- 
ner Is  to  receive  a dividend  of  the  profits  according  to  the 
amount  invested,  ihe  truck  used  is  to  make  three  trips  per 
week  to  the  City  of  St.  Louis,  and  more  if  necessary  to 
handle  and  care  for  the  business  of  the  parties,  and  at  any 
time  that  any  partner  may  have  a load  of  six  thousand  (6,000) 
pounds  a special  trip  is  to  be  made  to  take  care  of  this  par- 
ticular load  If  it  can  not  be  cared  for  on  the  regular  trips. 
The  truck  is  to  be  driven  by  the  party  of  the  First  part  who 
is  to  receive  a salary  of  sixty  dollars  ($60.00)  per  month 
and  operating  expenses  out  of  the  income  of  said  business. 

The  parties  of  the  Second  part  consist  of  four  merchants  of 
Freder ickt own , Missouri . 

You  inquire  as  to  whether  such  a partnership  would 
have  to  obtain  a P.  S.  C.  Permit  as  a common  carrier. 

Section  5268,  Laws  of  Missouri  1931,  provides,  in 

part. 


"It  is  hereby  declared  unlawful 
for  any  motor  carrier  to  operate 
or  furnish  service  as  a common 
carrier  within  this  state  without 
first  having  obtained  from  the 
Commission  a certificate  declaring 
that  public  convenience  and  necessity 
will  be  promoted  by  such  operation." 


Bouvier's  Law  Dictionary,  Vol.  I,  Third  Revision, 
defines  •Common  Carriers'  as  follows: 

"One  whose  business,  occupation, 
or  regular  calling  it  is  to  carry 
chattels  for  all  persons  who  may 
choose  to  employ  and  renumerate 
him.  Dwight  v.  Brewster,  1 Pick. 

(itass.)  50,  11  *m.  Dec.  133}  Fish 
v.  Chapman,  2 Ga.  353,  46  Am.  Dec. 

393j  Schoul.  Bailm.sec.345; 

Naugatuck  R.  Co.  v.  Button  Co. 

24  Conn.  479." 
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Taking  the  above  agreement  at  Its  face  value  it  Is 
plain  that  the  partnership  Is  not  operating  as  a common 
carrier. 


It  would,  therefore,  be  unnecessary  for  the  co- 
partnership to  obtain  a certificate  of  public  convenience 
and  necessity  from  the  Public  Service  Conmisslon. 

Having  determined  that  the  partnership  is  not 
operating  as  a conwon  carrier,  the  question  arises  as  to 
whether  they  are  operating  as  contract  haulers. 

Section  5271,  Laws  of  Missouri  1931,  provides: 

"It  is  hereby  declared  unlawful 
for  any  contract  hauler  * * * * 
to  operate  or  furnish  transporta- 
tion for  persona  or  property  or 
both,  for  hire,  over  the  highways 
of  this  state  without  first  having 
obtained  from  the  Commission  a 
contract  hauler’s  permit  ■>  * * * 


Sub-section  (c)  of  Section  5264,  Laws  of  Missouri 
1931,  page  305,  reads  as  follows: 


"(c)  Ihe  term  ’contract  hauler’  when 
used  in  this  act,  means  any  person, 
firm  or  corporation  engaged,  as  his 
or  its  principal  business,  in  the 
transportation  for  compensation  or 
hire  of  persons  and/or  property  for 
a particular  person,  persons,  or 
corporation  to  or  from  a particular 
place  or  places  under  special  or 
Individual  agreement  or  agreements 
and  not  operating  as  a common  carrier 
and  not  operating  exclusively  within 
the  corporate  limits  of  an  In- 
corporated city  or  town,  or  exclusively 
within  the  corporate  limits  of  such 
city  or  town  and  its  suburban  territory 
as  therein  defined." 
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There  can  be  no  doubt  that  a person,  firm  or 
corporation  who  transports  his  or  Its  own  property, 
exclusively,  does  not  come  within  the  provisions  of 
the  Act,  and  Is  not  subject  to  the  jurisdiction  of  the 
Public  Service  Commission. 

The  above  partnership  agreement  Is  patently  an 
attempt  to  avoid  the  necessity  of  obtaining  a permit 
from  the  Public  Service  Commission  and  being  subject  to 
their  jurisdiction.  That  the  partnership  Is  engaged  as 
Its  principal  business  In  the  transportation,  for  com- 
pensation, of  property  for  particular  persons  to  or  from 
particular  places  under  special  agreement  and  that  they 
are  not  operating  as  a common  carrier  Is  plain  from  the 
co-partnership  agreement.  They  therefore  come  within 
the  definition  of  "contract  hauler”  and  must  obtain  a 
contract  hauler* s permit  unless  It  can  be  said  that  said 
partnership  Is  engaged  in  transporting  Its  own  property 
exclusively.  According  to  the  agreement  no  property 
of  the  partnership  Is  to  be  transported  but  only  the 
Individual  property  of  the  various  members  of  the  co- 
partnership. The  property  of  the  Individual  members  of 
the  partnership  Is  transported  by  the  partnership  for 
compensation  to  or  from  a particular  place  of  places 
under  special  agreement  between  the  Individual  members 
of  the  co-partnership. 

It  Is,  therefore,  our  opinion  that  under  the  terms 
of  the  co-partnership  agreement  submitted  to  us  that  the  part- 
nership In  question  Is  engaged  in  operating  its  business  as  a 
contract  hauler  and  must  obtain  a contract  hauler* s permit  from 
the  Public  Service  Commission  before  transporting  the  property, 
for  hire,  of  the  Individual  members  of  the  partnership,  over  the 
hirhways  of  this  State. 


Yours  very  truly. 


APPROV  D: 


J.  3.  TAYLOR 

Assistant  Attorney  General 


3W  . H6W2AF;  Jr: 

(Acting)  Attorney  General 


J.T.-LC 


/ 

L JUIT  CLERKS: 


There  is  no  statute  at  present  time  governing  s-^ary  of 
Circuit  Clerk  of  3t.  Louis  County.  Sec.  14563,  R.S.  Mo, 
1928  cannot  be  made  to  apply* 


0 
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Honorable  C.  Arthur  ...nderson, 
Prosecuting  attorney, 

St.  Louis  County, 

Clayton,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
May  6 wherein  you  inquire  on  behalf  of  Mr.  Oscar  H.  Jacoba- 
meyer,  Clerk  of  the  Cirouit  Court  of  St.  i.ouis  County,  as 
to  the  effect  of  the  decision  in  the  case  of  State  of  Mo. 
ex  rel.  Jacobsmeyer  v.  Thatcher,  et  al,  recently  decided  by 
the  Supreme  Court,  on  Mr.  Jacobsmeyer* s salary. 

In  the  last  paragraph  of  the  decision  in  this 
case,  written  by  Judge  Hays,  there  appear  these  pertinent 
sentences: 

"Its  parts  are  so  mutually 
connected  and  Interdependent 
as  to  warrant  the  belief  the 
Legislature  Intended  them  as 
a complete  whole,  and  we  so 
regard  them.  We  cannot  legis- 
late. Only  the  Legislature  can 
correct  its  manifest  oversight 
in  failing  to  make  some  provision 
by  law  for  compensating  the  clerk 
of  the  Circuit  Court  of  st. Louis 
County. " 

Are  we  at  liberty  to  say  that  the  Supreme  Court  did  not  mean 
what  it  said?  Most  assuredly  not.  However,  you  call  our  atten- 
tion to  section  14563,  ti.S.  Mo.  1929,  which  may  be  pertinent  to 
the  question  of  Mr.  Jacobsmeyer * s salary  on  the  theory  that  the 
Supreme  Court  did  not  mention  the  existence  of  such  a statute 
at  the  time  of  the  rendition  of  the  Jacobsmeyer  v.  Thatcher 
decision. 


Hon.  C.  Arthur  Anderson 


-2 


May  3 0,  1936 


\ 


Lection  14563  is  fr.und  under  the  caption  of  Hannibal  Court 
of  Common  Pleas.  It  was  evidently  the  Intention  of  the  Legisla- 
ture to  provide  for  the  salary  of  clerks  of  courts  of  common 
pleas.  The  first  portion  of  the  statute  appears  to  be  a duplica- 
tion of  the  original  repealed  sections  11808,  11786,  11820,  et  al, 
relating  to  the  salaries  and  fees  of  circuit  clerks. 

Bearing  in  mind  that  Judge  Hays  in  the  Jacobsmeyer-Thatcher 
decision  states  that  all  sections  relating  to  clerks  of  circuit 
courts  are  now  consolidated  into  one  new  section  - 11786,  Laws 
of  Mo.  1033  - we  are  of  the  opinion  that  Lection  11563,  R.8.  Mo. 
1929,  in  so  far  as  it  might  have  applied  to  the  salaries  of  circuit 
clerks,  has  lost  its  potency  by  said  repeal,  and  it  is  doubtful  if 
it  ever  in  any  way  affected  or  was  applicable  to  the  salary  of 
circuit  clerks  other  than  to  the  clerk  of  the  courts  of  common 
pleas.  Irrespective  of  any  prior  affect  it  may  have  had,  we  think 
it  has  been  repealed  by  the  enactments  of  1933. 

In  the  case  of  3tate  ex  rel.  Missouri  fac.  iiy.  Co.  v. 

Public  Service  Commission  of  Missouri,  204  l.W.  395,  it  was  held 
that  where  two  statutes  dealing  with  the  same  subject  matter  are 
in  conflict  so  that  both  cunnot  be  operative,  the  latter  act  will 
be  regarded  as  a substitute  for  the  former,  and  will  operate  as 
a repeal,  although  without  a repealing  clause. 

To  the  same  effeot  is  the  case  of  Maret  v.  Hough,  185  o.W. 
544,  wherein  the  Court  said: 

"?hen  a law-making  power 
enacts  a new  statute  oovering 
the  whole  subject-matter  of 
prior  laws  on  such  subject 
and  manifesting  an  intention 
to  substitute  the  subsequent 
for  the  prior  laws,  then  such 
prior  laws  are  repealed." 

In  the  case  of  otate  v.  otell,  14  L.b.  (2d)  515,  the  Court 
enunciates  this  principle  of  lew  in  the  following  language: 

"Later  act,  covering  whole 
subject  of  earlier  acts,  and 
plainly  intended  as  substitute, 
operates  as  repeal  by  implica- 
tion of  former  statutes." 

Respectfully  submitted. 


0LLIVLR  W.  NOLEN, 

APPROVED:  Assistant  Attorney  General. 

JOEi;  -.7.  h’toftiAli,  Jr., 

(Acting)  Attorney  General. 
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COUNTY  CQIRTS:  Not  permitted  to  contract  debts  beyond  the 

anticipated  revenues  for  the  year. 


May  26,  1936* 


Hon.  C.  Arthur  Anderson 
Prosecuting  Attorney 
St*  Louis  County 
Clayton,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  inquiry  which  is  as 
follows : 


"Does  the  law  authorise  the  county 
court  to  purchase  Droperty  on  be- 
half of  the  county  in  a year  when 
the  county  does  not  have  the  funds 
available  that  year  to  pay  therefor, 
and  when  the  Issuance  of  a warrant 
in  payment  would  be  illegal,  and 
then  in  the  following  year,  by 
reason  of  the  fact  that  the  obli- 
gation was  incurred  the  previous 
year,  pay  the  same  in  a prior  class 
to  class  six  as  defined  by  the 
Budget  Act?" 

Section  12  of  Article  X of  the  Missouri  Constitution, 
in  part,  provides  as  follows: 

"No  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the 
consent  of  two-thirds  of  the  voters 
thereof  voting  on  such  proposition, 
at  an  election  to  be  held  for  that 
purpose •" 

In  the  case  of  Holloway  to  use  v*  Howell  County, 

240  Mo*  601,  the  court,  in  discussing  the  authority 
of  a county  to  go  in  debt,  uses  the  following  language, 

1 • c • 613  * 
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"The  theory  of  our  present  system 
of  county  government  Is  that  counties 
must  run  their  business  affairs  on 
the  fcash  system* • Running  in 

debt  is  easy  and  pleasant  while  it 
lasts;  paying  is  'another  story' • The 
pleasure  or  debt-making  is  denied  b)r 
law  to  Mir s our 1 counties*  They  can 
anticipate  their  revenue,  but  only 
for  the  current  year* 

In  the  case  of  Watson  v.  Kerr,  279  S.  W.  692,  speak- 
ing on  the  same  subject,  the  court  said,  1*  c.  695: 

"But  in  construing  the  constitutional 
provision  Just  quoted  we  have  repeat- 
edly held  that  an  Indebtedness  is  not 
invalid  merely  because  it  appears  at 
the  end  of  the  year  in  which  it  was 
created  that  the  aggregate  indebted- 
ness incurred  by  the  county  during 
that  year  exceeded  the  revenue  act- 
ually collected.  If  at  the  time  of 
its  creation  the  indebtedness  is 
within  the  Income  which  may  reason- 
ably be  anticipated,  it  is  valid." 

In  the  case  of  Hawkins  v.  Cox,  334  Ho.  640,  the  court 
in  speaking  of  this  same  constitutional  provision,  said, 

1.  c.  649: 


"The  plain  meaning  of  this  consti- 
tutional provision  Is  that  any  such 
municipal  corporation  may  spend  or 
contract  to  spend  (become  indebted) 
'in  any  (calendar ) year  the  Income 
and  revenue  provided  for  such  year', 
but  beyond  that  it  cannot  go  in 
creating  a debt  for  any  pu*  nose  or 
In  any  manner,  except  by  consent  of 
two-thirds  of  the  voters.  This  was 
so  held  in  Book  v*  Lari,  87  Mo*  246, 
where  the  court  said:  'The  contract- 
ing of  a debt  in  the  future  by  a 
county  in  any  manner  or  for  any 
purpose  in  any  one  year  exceeding 
the  revenue  which  the  tax  authorized 
to  be  imposed  would  bring  Into  the 
treasury  for  coiinty  purposes  for  such 
year,  unless  expressly  authorized  to 
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do  so  by  the  assent  of  two-thirds 
of  the  voters1  is  prohibited* 

In  the  case  of  Trask  v*  Livingston  County,  210  Mo* 

582,  1*  c*  594,  speaking  about  whether  the  indebtedness 
was  created  for  the  building  of  a bridge  at  the  tine  of 
the  letting  of  the  contract,  the  court  said* 

"Hence,  the  indebtedness  for  these 
bridges  was  created.  If  at  all,  by 
a compliance  with  the  law  governing 
the  letting  and  contracting  for 
bridges  already  noted*  When  the 
county  became  Indebted  on  these 
bridge  contracts  must  be  determined 
by  the  * income  and  revenue  provided 
for  such  year, ' which  under  the  Con- 
stitution must  be  looked  to  for  the 
payment  of  such  indebtedness  and  it 
was  the  'income  and  revenue  provided' 
for  the  year  1889,  which  the  county 
court  was  authorised  to  appropriate 
for  that  purpose,  and  not  the  revenue 
for  the  year  1390,  which  at  the  date 
of  the  contract  for  the  building  of 
said  bridges  had  never  been  assessed, 
levied  or  collected*" 

The  Supreme  Court  in  construing  the  above  constitu- 
tional provision  has,  we  think,  clearly  held  that  a county 
cannot  In  a given  year  create  a debt  against  the  county 
revenues  in  excess  of  the  revenues  on  hand  and  the  reason- 
able anticipated  revenues  for  that  year,  and  In  the  case 
of  Barnard  & Company  v*  Knox  County,  105  iio*  382,  in  hold- 
ing a contract  which  went  beyond  this  limit  void,  t he  court 
said,  1*  c*  390: 

"It  Is,  of  course  a hardship  to  the 
plaintiff  to  declare  this  warrant 
worthless,  but  we  cannot  dispose  of 
the  question  on  any  such  surface 
view  of  the  matter*  The  Constitu- 
tion seeks  to  protect  the  citizen 
and  taxpayer  and  their  rights  are 
not  to  be  overlooked.  It  is  the 
duty  of  persons  dealing  with  count- 
ies and  county  officials,  as  well  as 
of  county  officials  theauelves  to  take 
notice  of  the  limit  prescribed  by 
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the  Constitution*  * * * Soliciting 
agents,  contractors  and  others  who 
deal  with  county  officials  must  see 
to  it  that  the  limit  of  county  in- 
debtedness is  not  exceeded,  and  if 
they  fail  to  do  this  they  must  suf- 
fer the  consequences*  Unless  this 
is  so,  there  is  an  end  to  all  effort 
to  bring  about  an  economical  and 
honest  administration  of  county 
affairs*" 

In  1933  (Saws  of  Missouri,  1933,  page  340)  the 
County  Budget  Saw  was  passed*  The  first  eight  sections 
thereof  apply  to  counties  having  a population  of  over 
50,000-  and  we  dnderstand  St*  Louis  County  ho  have  more 
than  50,000  population* 

Section  1 requires  the  co  nty  court,  at  the  February 
Term,  to  file  a budget  of  estimated  receipts  and  ex- 
penditures for  the  year  January  1 to  Decentoer  31,  and 

"the  receipts  shall  show  the  cash 
balance  on  hand  as  of  January  first 
and  not  obligated,  also  all  revenue 
collected  and  an  estimate  of  all  re- 
venue to  be  collected,  also  all 
moneys  received  or  estimated  to  be 
received  during  the  current  year** 

The  county  court  shall  classify  proposed  expendi- 
tures as  ret  out  in  Section  3,  thereof,  which  provides 
for  six  classifications* 

Section  5 requires  the  county  court  to  show  tbs 
estimated  expenditures  for  the  year  for  each  of  the 
various  classes,  and  in  defining  class  six  provides  in 
part: 

"No  expense  may  be  incurred  in  this 
class  until  all  the  prior  classes 
have  been  provided  for*  No  warrant 
may  be  issued  for  any  expense  in 
class  6 unless  there  is  an  actual 
cash  balance  in  the  county  treasury 
to  pay  all  prior  classes  for  the 
entire  current  year  and  also  any 
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warrant  Issued  on  class  six*  No 
expense  shall  be  allowed  under  class 
six  If  any  warrant  drawn  will  go  to 
protest.  Provided,  however.  If 
necessary  to  pay  claims  arising  In 
prior  classes  warrants  may  be  drawn 
on  anticipated  funds  In  class  six 
and  such  warrants  to  pay  prior  class 
claims  shall  be  treated  as  part  of 
such  prior  funds.  Nor  may  any  war- 
rant be  drawn  or  any  obligation  be 
incurred  In  class  six  until  all  out- 
standing lawful  warrants  for  prior 
years  shall  have  been  paid." 

It  appears  to  be  clear  that  the  county  court  has  no 
authority  to  purchase  goods  for  the  county  under  the  pro- 
visions of  class  six  of  the  budget  Law  "If  any  warrant 
drawn  will  go  to  protest".  It  is  likewise  plain  that  no 
warrant  may  be  issued  in  payment  of  any  bill  falling  in 
class  six  unless  there  is  an  actual  cash  balance  in  the 
county  treasury  to  pay  all  prior  classes  for  the  current 
year,  and  also  to  pay  any  warrant  previously  issued  on 
class  six.  If  the  budget  money  as  theretofore  set  out  for 
payment  of  classes  prior  to  class  six  is  exhausted  before 
the  end  of  the  year  and  a valid  claim  in  a class  prior  to 
class  six  arises,  warrants  may  be  drawn  on  anticipated 
funds  in  class  six,  and  such  anticipated  funds  in  class 
six  are  thereupon  treated  as  part  of  such  prior  funds* 

The  law  does  not  justify  the  issuance  of  a warrant  nor  the 
agreement  to  be  made  by  the  county  to  purchase  goods  in 
class  six  if  there  are  any  outstanding  lawful  warrants 
unpaid  for  any  prior  year*  No  expense  Is  justified  nor 
may  it  be  incurred  for  the  purposes  contemplated  by  class 
six  untill  all  the  other  classes  have  been  provided  for* 

Section  2,  class  six,  ~<aws  of  Missouri,  1955,  page 
342,  provides : 

->  * that  If  there  be  outstanding 
warrants  consituting  legal  obligations 
such  warrants  shall  first  be  paid 
before  any  expenditure  is  authorised 
under  class  6." 
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The  question  then  arises,  what  are  "outstanding 
warrants  constituting  legal  obligations "? 

The  first  four  classes  of  the  Budget  Law,  Section 
2 thereof,  appear  to  be  well d ef Ined  and  no  question  will 
likely  arise  as  to  what  expenses  fall  within  any  of  them. 
Class  five  thereof  may  not  consist  of  more  than  one-fifth 
of  the  anticipated  revenue,  and  the  law  contemplates  that 
the  class  five  money  may  be  expended  for  contingent, 
emergency  and  Incidental  county  expenses.  Including  expense 
of  paupers  not  otherwise  classified*  Nothing  from  this 
class  may  be  expended  for  personal  service  estimated  for 
In  any  of  the  prior  four  classes* 

Section  8 of  said  Budget  Law  provides  that: 

p 

"Any  order  of  the  county  court  of 
any  county  authorising  and/or 
directing  the  Issuance  of  any  war- 
rant contrary  to  any  provision  of 
this  act  shall  be  void  and  of  no 
binding  force  or  effect;  and  any 
county  clerk,  county  treasurer,  or 
other  officer,  participating  In  the 
issuance  or  payment  of  any  such 
warrant  shall  be  liable  therefor 
upon  his  official  bond*" 

It  will  be  seen  that  the  plain  and  necessary  meaning 
of  the  Budget  Law  is  to  conduct  the  county  business  on 
the  "pay  as  you  go"  basis*  The  county  court  must  get  a 
clear  picture  In  February  of  the  needs  and  financial 
ability  of  the  county  for  that  year.  They  must  get  the 
estimates  thereof  and  are  required  to  go  over  the  same  and 
make  thorough  examination,  and  If  in  their  judgment  the 
same  should  be  revised,  they  are  required  to  revise  them* 
The  priorities  of  classifications  set  forth  by  the  Legis- 
lature "shall  be  sacredly  preserved",  said  the  law-making 
body* 

Section  8 provides  that  the  county  t reasurer  shall 
remain  Inactive  as  to  payment  of  warrants,  awaiting  the 
filing  of  such  budget  estimate*  Prior  to  its  being 
filed,  he  is  prohibited  from  paying  or  protesting  warrants 
for  the  current  year*  It  will  be  noted  that  he  is  not 
thereby  prohibited  from  paying  warrants  that  were  lawfully 
issued  for  accounts  due  for  prior  years  which  are  lawfully 
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payable  out  of  funds  for  prior  years  that  are  on  hand* 

This  means  that  a warrant  for  the  nrevious  year  had 
legally  teen  issued,  but  the  holder  had  not  presented 
it  for'  payment  in  tne  y^ar  it  was  issu  ed,  and  if  the 
funds  were  on  hand  the  year  it  was  issued  and  are  on 
hand  when  it  is  presented  for  payment  the  subsequent 
year,  the  county  t reasurer  is  authorized  to  oay  it  not- 
withstanding the  budget  estimate  has  not  bem  filed* 

This  is  the  one  exception  to  complete  inactivity  on  the 
part  of  the  county  treasurer  in  payment  of  county  war- 
rants prior  to  filing  of  the  budget  estimate* 

It  appears  that  the  said  budget  law  contemplates 
that  the  public  funds  of  the  county  must  reasonably  appear 
to  b e available  during  the  year  to  pay  for  any  article 
purchased  by  the  county  during  that  year*  If  the  county 
could  purchase  an  article  during  the  year  vhen  the  funds 
to  pay  for  it  are  not  available,  and  it  does  not  appear 
reasonably  certain  that  such  sufficient  funds  would  be 
available  during  the  year  to  pay  therefor,  then  the 
county  court  would  not  be  keeping  either  the  letter  or 
spirit  of  the  budget  law,  which  commands  that  "such  prior- 
ity shall  be  sacredlv  preserved",  and  the  warrant  w ould 
not  be  legally  issued  and  would  not  be  an  "outstanding 
warrant  constituting  a legal  obligation"*  We  find  nothing 
in  the  budget  law  which  gives  precedence  in  payment  to  a 
bill  Incurred  in  a previous  year  on  account  of  that  fact* 


CONC jUoIOH* 


It  Is  our  opinion  that  the  constitutional  provision 
above  quoted  limiting  the  authority  of  contracting  county 
indebtedness  makes  Invalid  any  contracts  of  purchase 
entered  into  by  the  county  court  on  behalf  of  the  county 
when  the  members  of  said  court  do  not  In  good  faith  believe 
and  have  reasonable  grounds  to  believe  that  the  funds  are 
or  will  be  available  during  the  current  year  to  pay  such 
bill  as  well  as  all  other  hills  for  that  year* 


Yours  very  truly 


APPROVED: 


DRAKE  WATSON 

Assistant  Attorney  General* 


y<SH  wV  hoi  fMaH,  Jt., 

(Acting)  Attorney  General* 


DWtHR 


COWJTY  COURT:  Erl  power  to  contract  with  private  auditing  firm 
to  audit  the  accounts  of  county  officers* 


honorable  C.  Arthur  Anderson, 
Prosecuting  Attorney, 
at,  Louis  County, 

Clayton,  Mo, 


Dear  dir: 


This  department  is  In  receipt  of  your  letter  of 
May  8 wherein  you  make  the  following  inquiry: 

"I  would  like  to  have  an  opinion 
as  to  whether  or  not  the  County 
Court  has  the  legal  right  to 
appoint  and  hire  an  auditor  or 
auditors  to  audit  the  books  of 
county  offices.  Also,  if  the 
county  court  has  a legal  right  to 
pay  the  auditors  for  sam9,  the 
contract  with  said  auditors 
having  been  made  in  June,  1935.'* 


•Ve  are  also  in  receipt  of  opinion  rendered  on  April 
12,  1935  by  the  Honorable  John  a.  kooney.  County  Counselor,  which 
has  been  of  much  assistance  in  determining  the  question  vhich 
you  present.  It  appears  that  in  1923,  Mr.  C.C.  Wolff,  Assistant 
Prosecuting  Attorney,  rendered  an  opinion  on  this  question  holding 
a contrary  view  from  that  of  Mr.  Mooney. 

In  defining  the  powers  of  the  county  court  in  relation 
to  auditing  and  settling  claims,  section  12162,  R.a*.  Mo.  1929 
contains  at  the  close  thereof  the  following  proviso:  "Provided, 
that  if  a county  court  finds  it  necessary  to  do  so,  it  may  employ 
an  accountant  to  audit  and  check  up  the  accounts  of  the  various 
county  officers."  This  proviso,  standing  alone,  would  appear  to 
give  the  county  court  power  to  contract  with  private  accountants 
to  audit  the  various  county  offices.  However,  in  1913,  the  Legis- 
lature passed  an  AOt  entitled  "examination  of  books,  accounts, 
settlements  and  statements  of  state  institutions,  county  officers, 
and  to  provide  a uniform  system  of  bookkeeping."  By  the  terms  of 
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this  Act  the  citate  Auditor  raa  given  almost  exclusive  right  to 
srnke  audits  of  county  officers*  accounts.  It  T?as  necessary  to 
present  a petition  containing  the  names  of  300  taxpaying  citizens 
and  the  county  was  to  pay  a per  diem  charge  for  the  examination 
of  the  accounts  of  the  county  officers.  The  effect  of  this  Act 
as  it  might  relate  to  Section  12162,  is  discussed  in  the  case  of 
Jtate  ex  rel.  v.  Buck,  182  Lo.  Apn.101,  a mandamus  suit,  which  is 
not  directly  in  point.  In  that  case  the  Court  did  not  determine 
the  effect  of  this  Act  on  section  12162,  but  la  a separate  con- 
curring opinion  of  Jfdge  Farrington,  It  was  contended  that  the 
proviso  mentioned  in  oec.  12162  was  impliedly  repealed  by  this 
Act,  in  the  following  language:  (i.c.  110) 

"It  being  the  first  time  the 
Legislature  has  undertaken  to  say 
who  could  examine  the  county  records, 
and  this  act  expressly  repealing 
all  previous  acts  or  parts  of  acts 
not  in  conformity  therewith.  It 
seems  to  me  to  expressly  repeal  that 
part  of  section  3781,  B.-.  1909, 
which  only  Incidentally  delegated 
the  power  to  the  county  courts  to 
name  the  accountants.  That  act  or 
part  of  an  act,  other  than  section 
3761,  B.^.  1909,  could  the  Legisla- 
ture have  had  in  mind  in  the  repealing 
section  (section  12)  of  the  ^ct  of 
1913?  It  will  be  borne  in  mind 
that  the  power  to  have  the  books 
audited  is  not  taken  away  from  the 
county  C-urts  but  is  expressly 
confirmed  In  the  later  law.  It  is 
only  the  incidental  power  of  naming 
the  accountants  that  to  me  seems  to 
have  been  limited.  The  Act  of  1913 
for  the  first  time  delegated  the 
power  to  the  taxpayers  of  a county 
(three  hundred  or  more  signing  a 
petition)  to  have  the  books  audited. 

The  county  court  Is  merely  the 
instrument  of  the  people.  It  is  a 
body  formed  to  carry  on  the  county’s 
business  and  to  protect  the  rights 
and  Interests  of  the  people  within 
their  Jurisdiction.  If  those  for 
whom  the  work  of  auditing  is 
ultimately  to  be  done  and  those  who  are 
ultimately  benefited  can  only  call 
upon  the  ^tate  examiners  for  such 
service.  It  would  not  seem  far  out  of 
reason  that  the  county  court  acting  for 
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those  people  should  be  limited 
to  the  same  examiners.  Tho  work 
done  by  the  public  examiners  would 
tend  to  secure  uniformity,  economy, 
and  good  business,  as  well  as  amply 
protect  the  public,  and  these  were 
the  ideas  the  lawmaking  body  must 
have  had  in  mind  in  passing  the  «.ct 
of  1913.  I therefore  construe  the 
Act  of  1913  as  covering  the  entire 
field  of  who  must  examine  county 
records  regardless  of  who  (whether 
county  court  or  taxpayers)  puts  such 
examination  in  motion,  and  that  that 
part  of  section  3781,  R.J.  1909,  which 
incidentally  gives  tho  county  courts 
oower  to  employ  private  accountants 
has  been  repealed.” 


The  i».ct  of  1913  remained  on  our  statute  books  with  minor 
changes  until  1933,  when  the  Legislature  repeuled  certain  sections 
and  enacted  in  lieu  thereof  section  11478,  j-ars  of  Mo . 1933,  page 
417,  which  urovides: 


”It  shall  be  the  duty  of  the  Jtate 
Auditor  at  least  once  every  two 
years,  either  in  person  or  by  one  or 
more  competent  persons  appointed  by 
him,  to  visit,  examine,  inspect  and 
audit  the  accounts  of  the  various 
institutions  of  the  state,  including 
the  state  hospitals,  state  university, 
Holla  BcLool  of  «4nes,  Jtate  Teachers 
Colleges,  Missouri  otate  school,  Reform 
wchool  for  Boys,  Industrial  none  for 
Girls,  Missouri  otate  osumtorlua.  Con- 
federate soldiers'  Home,  lederal  soldiers* 
Home,  and  all  other  institutions  sup- 
ported in  whole  or  in  port  hy  the  state, 
and  such  other  officers  of  the  state 
as  receive  their  appointment  from  any 
elective  officer,  and  also,  at  least 
once  during  the  term  for  which  any 
oounty  officer  is  chosen  to  examine, 
inspect  and  audit  the  accounts  of  the 
various  county  officers  of  the  state 
supported  in  whole  or  in  part  by  public 
moneys,  and  without  cost  to  the  county. 
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County  Clerks,  Circuit  Clerks, 
Recorders,  County  Treasurers, 

County  Collectors,  sheriffs. 

Public  Administrators,  Probate 
Judges,  County  ourveyors,  County 
Highway  engineers,  County  Assessors, 
Prosecuting  Attorneys,  County 
Superintendents  of  Schools,  in  every 
county  in  the  state  which  does  not 
elect  and  have  a bounty  auditor. 

Such  audit  shall  be  made  by  the 
State  Auditor  as  near  the  expiration 
of  the  term  of  office  es  the  audit- 
ing force  of  the  state  Auditor  will 
permit.  Such  sudlt  shall  be  made  in 
counties  having  a county  auditor 
whenever  qualified  voters  of  the 
county  to  a number  equal  to  five 
per  centum  of  the  total  number  of 
votes  cast  in  said  county  for  the 
office  of  Governor  at  the  last 
election  held  for  Governor  preceding 
the  filing  of  such  petition  shall 
petition  the  state  Auditor  for  such 
audit,  but  such  counties  shall  pay 
the  actual  cost  thereof  into  the 
state  treasury.  Provided,  that  any 
county  having  an  audit  by  petition 
shall  not  be  audited  more  than  once 
in  any  one  year.'* 


The  principal  change  in  the  new  section  is  the  clause  "and 
without  cost  to  the  county."  Hearing  in  mind  that  Judge  Barrington's 
concurring  opinion  was  not  the  opinion  of  the  court,  and  the  law 
relating  to  auditing  of  county  officers'  accounts  is  now  entirely 
different  from  the  AOt  of  1913,  we  think  the  implied  repeal,  as 
mentioned  by  Judge  Barrington,  does  not  exist.  The  state  auditors 
are  paid  by  the  Gtate  at  the  present  time  and  it  is  mandatory  on 
the  Auditor  to  audit  the  accounts  of  the  various  officers  as  nearly 
as  possible  at  the  close  of  their  respective  terms,  whereas,  the 
proviso  under  section  12162,  if  valid  and  effective,  gives  the 
county  court  at  any  time  the  power  to  employ  private  accountants. 

Bearing  further  in  mind  that  courts  do  not  favor  repeals 
by  implication  and  that  no  conflict  now  exists  between  the  statute 
and  the  power  of  the  county  court  and  of  the  Jtate  Auditor  to  audit, 
we  are  of  the  opinion  that  the  county  court  has  the  power  to 
employ  private  accountants  at  a stipulated  fee. 

Pursuing  the  matter  from  another  angle,  i.e.,  the  general 
power  of  the  county  court  with  respect  to  general  financial  affairs. 
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you  are  referred  to  the  case  of  State  ex  rel.  Mitchell  v.  Rose, 

313  14o.  1. c.  373,  wherein  the  Court  said: 

"The  warius  provisions  of  the 
Constitution  and  statutes,  article 
VI,  Section  36,  Constitution  of 
Missouri,  and  Sections  2574  and 
9560,  Revised  Statutes  1919,  demon- 
strate that  it  is  not  only  within 
the  power,  but  is  the  duty  of  the 
county  court,  to  look  after  public  funds, 
examine,  audit,  adjust  and  settle 
all  accounts  to  which  the  county 
shall  be  a party,  and  to  pay  out  of 
the  county  treasury  any  sum  of  money 
found  to  be  due  by  the  county  on 
suoh  accounts;  in  short,  responsi- 
bility for  the  safety  of  public 
funds,  the  accuracy  and  honesty  of 
accounts  and  statements  of  officials 
is  imposed  on  the  county  courts.  It 
is  for  the  county  court  to  audit  the 
claim  of  .he  relator  to  determine 
the  correctness  of  same  and  to  say 
whether  it  will  demand  that  the 
correctness  of  the  reports  made  to 
it  by  the  state  Registrar  shall  be 
decided  by  the  judicial  department 
of  the  government  before  payment  is 
made.  (state  ex  rel.  Forgrave  v. 

Hill,  272  Lo.  206,  l.c.  213,  198  3.W. 

844.’' 

You  will  note  the  above  decision  states  "responsibility 
for  the  safety  of  publio  funds,  the  accuracy  and  honesty  of  accounts 
and  statements  of  officials  is  imposed  on  the  county  courts." 

This  burden  being  on  the  county  court,  it  is  our  opinion  that 
irrespective  of  the  provisions  contained  in  Section  12162,  R.3.  Ho. 
1929,  the  county  court  has  Implied  power  to  contract  with  and  hire 
private  accountants  if  it  become  necessary  to  conserve  the  funds  of 
the  county  and  determine  whether  or  not  the  county  officers  are 
rendering  honest  and  legal  accounts  to  the  county. 

Under  Sec.  12199,  R.3.  Ho.  1929,  counties  are  given  the 
power  to  create  the  office  of  county  auditor  if  the  county  contains 
a city  of  50,000  and  less  than  150,000  inhabitants.  #e  assume  that 
3 t.  Louis  County  has  no  officer  designated  as  county  auditor. 

In  1933  the  Legislature  passed  the  County  Budget  Act,  Section 
19  of  which  refers  to  the  execution  of  contracts.  The  orders, 
minutes  and  contract  which  your  county  court  made  with  the  private 
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auditing  firm  appear  to  meat  all  the  requirements  of  said  section. 
Jectlon  12,  page  348  (Laws  of  kio.  1933)  is  directory  in  its 
terms  in  outlining  the  contents  of  the  budget  document.  Jectlon 
14  (page  348)  gives  the  county  court  power  to  revise  and  alter 
the  budget.  The  liability  section  of  the  act  (section  20,  page 
351)  by  its  terms  would  impose  no  liability  on  any  of  the  officers 
entering  into  the  contract  and  paying  for  the  services  of  private 
auditors. 

Jectlon  21  of  the  County  Budget  .act  (page  351)  contains  this 
sentence:  "Whenever  the  term  ’accounting  officer’  shall  appear, 
it  shall  be  deemed  to  mean  the  county  clerk,  auditor,  accountant, 
or  other  officer  or  employe  keeping  the  principal  financial  records 
of  the  county."  In  mentioning  "auditor",  we  do  not  believe  that 
same  refers  to  a private  auditor,  but  to  the  county  auditor,  which 
in  your  county  does  not  exist. 

i»gain  referring  to  section  12199,  rt.o.  ko.  1929,  which  gives 
counties  of  the  population  of  ot.  Louis  County  the  right  to  elect 
a county  auditor,  it  does  not  appear  that  you  have  elected  a 
county  auditor,  but  we  note  that  on  April  12,  1935,  Hr.  iidward 
Harper  was  appointed  Auditor  of  Jt.  Louis  County  by  the  county 
court;  then  there  were  orders  following  purporting  to  appoint  a. 
Donald  Cook  as  assistant  auditor,  and  later  orders  to  the  effect 
that  L.ii.  ochuessler  be  appointed  assistant  auditor.  It  appears 
that  Hr.  Harper  has  been  designated  county  auditor,  whereas,  his 
appointment  is  merely  for  the  purpose  of  auditing  the  county 
records ;fce  does  not  have  the  full  authority  of  a county  auditor 
as  enumerated  in  Jec.  12218,  Laws  of  Ho.  1933 , p.  352;  therefore, 
we  conclude  that  there  is  no  conflict  between  Jectlon  12218, 

Laws  of  Ho.  1933,  p.  352  and  oee.  11478,  Laws  of  Mo*  1933,  p.  417. 


COHCLUJIOM 


It  is  the  opinion  of  this  department  that  the  county  court 
has  not  exceeded  its  authority  in  employing  a private  auditing 
firm  to  audit  the  books  of  the  county  officers  at  a stipulated 
amount.  Juch  power,  if  not  by  direct  statutory  authority,  is  among 
the  implied  powers  of  the  county  court  regardless  of  the  fact  that 
under  Jec.  11478,  the  Jtate  Auditor  is  required  to  audit  the  accounts 
of  county  officers,  fhe  contract  having  been  made  in  1935,  it  is 
our  opinion  that  if  Jt.  Louis  County  has  followed  the  terms  of  the 
County  Budget  ..ot,  sections  8 to  20  inclusive  being  the  sections 
pertinent  to  counties  of  the  size  of  Jt.  Louis  County,  the  making 
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of  said  contract  and  the  paying  of  same  out  of  county  funds 
would  not  be  In  conflict  with  the  County  Budget  Act. 


Respectfully  submitted. 


0L-  IV  A W.  HOLLii, 

Assistant  Attorney  General 


AsrRQYSD : 


J-OHII  i.  Jr” 

(Acting)  attorney  General. 


INHERITANCE  TAX: 


•j 


In  computing  the  inheritance  tax  a deduction 
for  debts  of  the  deceased  may  be  allowed  only 
to  the  extent  of  the  amount  actually  paid  the 
creditor,  and  not  as  to  the  face  amount  of  the 
debt  existing  at  the  date  of  the  death  of  the 
deceased. 
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Hon.  Glendy  6.  Arnold 
Judge  of  Probate  Court 
City  of  St. Louis 
St.Louis , Missouri 


Dear  Sir: 


In  re: 


.state  of  Frank  ? 


Hays , deceased. 


This  Department  is  in  receipt  of  your  request  for  an 
opinion  as  to  whether  or  not,  in  computing  the  inheritance 
tax  due  the  State  of  Missouri,  a deduction  of  the  face  amount 
of  the  indebtedness  of  the  testator  existing  at  the  death  of 
the  testator  may  be  deducted,  or  the  amount  which  through  the 
voluntary  action  of  the  creditor  is  ultimately  required  to  be 
paid. 


A determination  of  this  question  necessarily  Involves 
the  question  of  whether  the  Missouri  inheritance  tax  is  a tax 
upon  the  rirht  to  transmit  property,  or  whether  It  is  upon  the 
right  to  succeed  to  property.  Fortunately,  this  matter  has 
been  settled  recently  by  the  Supreme  Court  of  this  State  In 
the  case  of  In  re  Rosin'1 s Estate  85  S.W.  (2d)  495,  1.  c.  500, 
wherein  Judge  Tipton  said: 

"Taking  the  act  as  a whole,  there  is 
no  doubt  but  what  our  inheritance  tax 
is  a tax  upon  the  right  of  heir  or 
legatee  to  receive  the  property.  " 


In  the  case  herein  under  discussion  It  Is  sought  to 
make  deductions  of  substantially  $19,000.00,  when.  In  fact, 
by  action  of  the  creditors  this  .$19,000.00  will  not  have  to 
be  paid  from  the  assets  of  the  estate.  In  other  words,  the 
benef Iciari98  of  Mr.  Hays  will  be  benefited  to  the  extent  of 
this  $19,000.00,  and  yet  It  is  contended  that  there  should  be 
no  tax  placed  upon  these  beneficiaries  as  to  this  sum.  With 
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this  contention  we  cannot  agree. 


and  for  the  following  reasons* 


In  the  case  of  State  ex  rel.  Smith  v.  Probate  Court  139 
Minn.  210,  166  N.  W.  125,  the  Court  said: 

"According  to  the  statute  the  tax  Is 
to  be  computed  only  upon  the  clear 
value  of  the  property,  * * * which 
actually  passes  to  the  beneficiaries, 
and  Is  not  to  be  computed  upon  the 
amounts  expended  in  administering 
the  estate  or  In  paying  proper  charges 
against  It," 


And  in  the  case  of  In  re  Roebling's  estate  89  N.  J.  Eq. 
163,  104  Atl.  295,  the  Court,  in  construing  the  New  Jersey 
statute  which  is  similar  in  nature  to  our  statute,  said,  in 
part,  as  follows* 

"The  (New  Jersey)  tax,  it  will  be  ob- 
served, is  not  imposed  upon  the  im- 
mediate transfer  of  property  occasioned 
by  death,  but  upon  the  transfer  to  any 
person  * * * when  the  transfer  is  the 
subject  of  a legacy  or  devise,  of 
distribution  or  descent.  In  other  words. 

It  is  not  on  the  transitory  succession 
of  the  executor  or  administrator,  but 
upon  the  separate  successions  of  the 
transferee  * * * (104  A.,l.c.  297). 

(Matter  in  parenthesis  added.)  " 


In  the  case  of  Tax  Commission  ex  rel.  Price  v.  Lamprecht 
107  Ohio  State  535,  140  N.  E.  333,  the  Court  had  before  it  the 
precise  question  decided  In  the  Rosing  case,  namely,  whether  or 
not  the  federal  estate  tax  was  a proper  deduction  in  computing 
the  Missouri  inheritance  tax.  The  Court  held  the  federal  estate 
tax  to  be  a proper  deduction,  and  said* 

"It  Is  difficult  to  see  how  the  Legisla- 
ture could  have  intended  that  the  tax 
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should  be  computed  upon  property  which 
does  not.  In  fact,  pass  and  which  is 
not,  in  fact,  received  by  the  beneficiary 
(140  N.  E. , 1.  c.  336). 

"The  value  of  the  right  to  receive  must 
be  exactly  equal  to  the  value  of  the 
property  which  passes,  and  it  is  shocking 
to  every  sense  of  Justice  to  compute  the 
rate  upon  a right  which  is  less  valuable 
than  the  property  which  passes  to  the 
heir  pursuant  to  that  right. 

* ******* 

"If,  therefore,  we  assume  ^hat  the  Legisla- 
ture intended  to  be  Just  and  to  tax  only  the 
actual  amount  received  by  each  beneficiary, 
respectively,  and  assume  that  the  Legislature 
did  not  intend  to  discriminate  between  one 
kind  of  expense  of  administration  and  another 
and  to  discriminate  between  one  kind  of  tax 
and  another  * * * then  the  conclusion  must 
be  reached  that  the  Legislature  also  in  ended 
that  every  kind  of  debt,  charge,  expense  and 
claim  of  a valid  nature  against  a decedent's 
estate  should  be  deducted,  and  the  succession 
tax  computed  only  upon  the  balance  " (140  N.  E., 
1.  c.  337). 


While  the  holding  of  the  Court  in  that  case  and  in  the 
Rosing  case  resulted  in  a benefit  to  the  beneficiaries,  by  reason 
of  their  not  being  compelled  to  pay  a tax  upon  property  which 
they  did  not  receive,  (a  result  that  will  not  obtain  in  the  in- 
stant case  if  we  are  correct  in  our  conclusion)  nevertheless, 
the  reasoning  of  the  Court  is  applicable  to  the  case  herein  under 
consideration!  The  tax  is  measured  by  the  value  of  the  property 
ultimately  passing  to  the  beneficiaries,  though  for  the  purpose 
of  appraising  the  estate  the  date  of  death  is  controlling. 

The  Supreme  Court  of  South  Carolina,  in  1927,  (Soldier 
v.  South  Carolina  Tax  Commission  160  S.  E.  264)  had  a proposition 
similar  in  nature  to  the  one  here  under  consideration  to  determine, 
that  Is,  conceding  the  federal  estate  to  be  a proper  deduction  In 
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assessing  the  state  inheritance  tax  what  was  the  props  r measure 
of  the  deduction.  The  Court  held  that  the  amount  of  the  federal 
estate  tax  actually  psid  was  the  proper  measure  of  deduction ,and 
saldt 


"The  exceptions  raising  this  question 
are  sustained , except  that*  in  making 
the  calculation,  the  South  Carolina 
tax  commission  must  make  the  adjust- 
ment of  the  federal  tax  that  must  be 
credited  here  in  South  Carolina,  upon 
the  basis  of  what  the  federal  government 
actually  charged  and  collected;  and  not 
necessarily  upon  the  $204  valuation  as 
contended  for  by  the  appellants.  As 
the  federal  tax  must  come  off,  it  is 
just  and  fair  that  the  basis  should  be 
what  was  paid  and  not  upon  any  other 
basis.  In  making  the  settlement , the re- 
fore  , if  it  appears,  as  stated  by 
appellants,  'the  Federal  Government 
collected  the  estate  tax  upon  a lesser 
valuation,'  then,  in  making  the  settle- 
ment, the  lesser  valuation  must  be  used; 
as  the  actual  amount  the  federal  povern- 
ment  received  is  the  test  and  not  figured 
at  so  much  per  stock  value  on  the  basis 
of  the  tax  commission's  fi  ures.  The 
reason  is  thlst  The  entire  amount  that  the 
tax  commission  figured,  even  on  the  #204 
basis  under  the  law  can  be  collected; 
then  that  fixes  the  amount.  That  total 
amount  is  fixed  by  the  lawful  authorities, 
out  when  it  comes  to  making  the  deduction 
of  the  federal  taxes,  then  what  was 
actually  paid  mus  t be  the  measure  of  the 
credit  and  deduction.  " 


In  conclusion,  we  refer  this  Court  to  the  Rosinrr  case 
wherein  Judge  Tipton  said,  anent  our  statutes: 

nTo  our  mind  It  is  clear  that  the  last 
sentence  of  this  section  applies  to 
all  four  kinds  of  transfers  that  are 
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mentioned  In  this  section.  This  sen- 
tence says:  *Such  tax  shall  be  Im- 
posed when  any  person  * * * actually 
comes  Into  the  possession  and  enjoy- 
ment of  the  property  * * *.  * It 
follows,  therefore,  that  our  state 
inheritance  tax  is  a tax  on  the  right 
to  receive  property  and  not  a tax  on 
the  right  to  transfer  property  after 
death. 

*•«•******•***■#••&*■»**•«■* 

"As  above  stated,  section  570,  supra, 
provides  that:  'Such  tax  shall  be  im- 
posed when  any  person  * » actually 

comes  into  the  possession  and  enjoyment 
of  the  property.*  Certainly  this  means 
that  only  the  net  amount  that  each 
beneficiary  actually  receives  shall  be 
taxed.  As  the  heir  or  legatee  receives 
no  part  of  the  sum  of  money  paid  as  the 
federal  estate  tax,  it  follows  that  it 
should  be  deducted  In  the  computation 
of  the  Missouri  inheritance  tax.  " 


CONCLUSION 


In  view  of  the  foregoing.  It  Is  the  opinion  of  this 
department  that,  for  the  purpose  of  assessing  the  inheritance 
tax  due  the  State  of  Missouri,  deductions  for  the  debts  of 
the  deceased  may  be  allowed  only  to  the  extent  that  they  are 
actually  paid  to  the  creditors,  and  that  If  a creditor 
voluntarily  released  the  estate  from  the  payment  of  an  in- 
debtedness that  the  beneficiaries  are  to  that  extent  further 
enriched  and  a tax  must  be  assessed  on  this  amount  as  if 
there  had  been  no  debt  existing  at  the  death  of  the  decedent. 
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In  other  words,  to  take  the  hypothetical  case  furnished 
by  counsel  for  the  estate  of  Prank  ?.  Hays,  deceased.  If 
A*dle  with  assets  of  : 50 ,000.90  and  owin'-  at  the  same  time 
a *50,000.00  debt,  the  net  value  of  his  estate  for  in- 
heritance tax  purposes  Is  nothing.  However,  if,  after  the 
death  of  A,, the  creditor  voluntarily  accepts  $>1,000.00  in 
payment  of  the  *550,000.00  claim,  for  the  purpose  of  com- 
puting the  Inheritance  tax  due  the  State  of  Missouri  there 
must  be  a tax  assessed  upon  the  rirht  of  the  beneficiary 
of  Mr.  A.  to  receive  the  *49,000.00. 


Respectfully  submitted. 


JOHN  W.  HOFFJAAI,  Jr. 
Assistant  Attorney  General 


APPROVKD: 


wot  Kramer-” 

Attorney  General 
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Brokerage  houses  are  subject  to  the  provisions 
of  Section  563,  R.3.  Mo*  1929. 


October  20,  1936.  I ® 


Mr.  «.rnett, 

Inheritance  Tax  Supervisor, 
Office  of  otate  Treesurer, 
Jefferson  City,  Missouri. 


Dear  sir: 


In  reply  to  your  oral  request  for  an  opinion  of 
October  20,  it  is  the  opinion  of  this  department  that  not 
only  banks,  but  also  every  other  institution  or  person, 
including  brokerage  houses,  having  in  their  possession  or 
under  their  control  securities,  deposits  or  other  assets 
belonging  to  or  standing  in  the  name  of  a decedent,  or 
belonging  to  or  standing  in  the  joint  names  of  such  deced- 
ent and  one  or  more  persons,  including  the  shares  of  capital 
stock  of  corporations,  are  subject  to  the  provisions  of 
Jection  583,  R.J.  Mo.  1929,  and  to  the  penalties  provided 
by  that  section. 


Respectfully  submitted. 


JOlih  Tflf.  huyi’MAh,  Jr., 

( Acting)  Attorney  General. 
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CIRCUIT  CLERK?  Circuit  Clerk  appointed  by  Governor  "until  next 
general  election"  relinquishes  the  office  after  the  general  election 
in  November. 


November  9,1936. 


Mr.  Elmer  xvven. 

Circuit  Clerk  and  Ex-officio  Recorder, 
Christian  County, 

Ozark , Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter  of  Novem- 
ber 5,  wherein  you  request  an  opinion  based  on  the  following 
facts: 

"The  circuit  clerk  and  ex-officio 
recorder  of  this  county  died  in 
July  1936  and  I was  appointed  by 
Governor  Park  to  serve  until  my 
successor  is  elected  and  qualified. 

".•tt  the  election  just  past,  I was 
defeated  by  a republican  for  this 
office  and  I am  desirous  of  know- 
ing if  I am  supposed  to  hold  the 
office  until  first  Monday  in  January 
or  if  he  can  force  me  to  surrender 
the  office  at  once." 


Ue  assume  that  the  person  elected  on  November  3 was 
elected  to  fill  the  unexpired  term  of  Circuit  Clerk  and  -jc-officio 
Recorder  of  Christian  County,  as  the  regular  eleotion  for  a four- 
year  term  for  that  office  was  held  in  1934;  the  next  regular 
election  to  fill  a four-year  term  will  be  in  1938.  We  call  this 
feature  to  your  attention  for  the  reason  that  it  will  have  an 
important  bearing  on  our  ultimate  conclusion. 

There  are  two  sections  of  the  statute  which  bear  on  the 
question  and  they  must  be  analyzed  to  determine  which  is  applicable 
in  the  instant  case.  Section  10216,  R.3.  Mo.  1929  is  what  Is 
commonly  termed  a general  vacancy  section,  and  is  as  follows: 
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"Whenever  any  vacancy,  caused  in  any 
manner  or  by  any  means  whatsoever, 
shall  occur  or  exist  in  any  state 
or  county  office  originally  filled 
by  election  by  the  people,  other 
than  the  office  of  lieutenant-governor, 
state  senator,  representative,  sheriff 
or  coroner,  such  vacancy  shall  be 
filled  by  appointment  by  the  gover- 
nor; ana  the  person  so  appointed 
shall,  after  having  duly  qualified 
and  entered  upon  the  discharge  of 
his  duties  under  such  appointment, 
continue  in  such  office  until  the 
first  Monday  in  January  next  follow- 
ing the  first  ensuing  general  election, 
at  which  said  genera]  election  a 
person  shall  be  elected  to  fill  the 
unexpired  portion  of  such  term,  or 
for  the  ensuing  regular  term,  as  the 
case  may  be,  and  shall  enter  upon 
the  discharge  of  the  duties  of  such 
office  the  first  Monday  in  January 
next  following  said  election:  Pro- 
vided, however,  that  when  the  term 
to  be  filled  begins  or  shall  begin 
on  any  day  other  than  the  first  -Monday 
in  January,  the  appointee  of  the 
governor  shall  be  entitled  to  hold 
such  office  until  such  other  date.” 


Whenever  there  is  no  specific  section  pertaining  to  a 
vacancy  in  any  particular  office,  in  most  instances,  with  the  ex 
caption  as  mentioned  in  the  statute,  oection  10216  is  followed. 
However,  when  a vacancy  occurs  in  the  office  of  Circuit  Clerk, 
section  11665  must  be  given  consideration,  said  section  being  as 
follows: 


"’Then  any  vacancy  shall  occur  in 
the  office  of  any  clerk  of  a court 
of  record  by  death,  resignation, 
removal,  refusal  to  act  or  otherwise, 
it  shall  be  the  duty  of  the  governor 
to  fill  such  vacancy  by  appointing 
some  eligible  person  to  said  office, 
who  shall  discharge  the  duties 
thereof  until  the  next  general  elec- 
tion, at  "hich  time  a clerk  shall  be 
chosen  for  the  remainder  of  the  term, 
who  shall  hold  his  office  until  his 
successor  is  duly  elected  and  qual- 
ified, unless  sooner  removed.” 
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Sections  10216  and  11665  appear  to  be  contradictory  as 
to  the  length  of  time  of  an  appointment,  section  11665  contains 
the  clause  "who  shall  discharge  the  duties  thereof  until  the  next 
general  election,  at  which  time  a clerk  shall  be  chosen  for  thft 
remainder  of  the  term,  who  shall  hold  his  office  until  his  successor 
is  duly  elected  and  qualified,  unless  sooner  removed",  while  lection 
10216  states:  "continue  in  such  office  until  the  first  Monday  in 
January  next  following  the  first  ensuing  general  election,  at  which 
said  general  election  a person  shall  be  elected  to  fill  the  unexpired 
portion  of  such  term,  or  for  the  ensuing  regular  term." 

In  the  case  of  State  ex  inf.  v.  Xoeln,  270  Mo.  174,  it  was 

held: 


"The  person  elected  at  the 
preceding  November  election  to 
fill  an  unexpired  term  does  not 
take  possession  of  the  office 
immediately  upon  his  election, 
nor  until  the  next  March,  whether 
the  Governor  filled  the  vacancy 
by  appointment  prior  or  subsequent 
to  such  election." 

Prior  to  1921  there  was  a special  section  similar  to  Section 
11665  which  related  to  a vacancy  in  the  office  of  Circuit  Judge. 

The  section  was  repealed  in  1921,  and  in  construing  the  effect 
of  the  section  prior  to  its  being  repealed,  the  Supreme  Court,  in 
the  case  of  State  ex  inf.  v.  iunick,  247  Mo.  271,  said: 

"This  section,  read  together  with 
Section  2374,  H.S . Mo.  1919,  enacted, 
at  the  same  time,  provided  for  the 
filling  of  vacancies  in  courts  of 
record.  It  Is  held  to  give  the 
latter  provision  the  effect  of  a 
special  statute,  the  term  of  a cir- 
cuit Judge  appointed  In  1911  to  a vacancy 
in  a term  expiring  in  1914  expired 
November  5,  1912  following  the  elec- 
tion of  a Judge  at  a general  election." 


In  construing  the  effect  of  section  10216  when  considered 
with  other  special  sections  dealing  with  vacancies,  the  court  in 
the  case  of  State  v.  Schweitzer,  256  3.W.  l.c.  439,  said: 

t 

"Heading  together  sections  13623, 

782,  9168  and  4786,  and  giving  full 
effect  to  each,  we  think  the  logical 
conclusion  Is  that,  ?*hen  a vacancy 
occurs  in  the  office  of  prosecuting 
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attorney  for  the  St.  Louis  Court 
of  Criminal  Correction,  the  Gov- 
ernor shall  appoint  some  competent 
person  to  fill  the  same  until  the 
next  regular  election  for  said 
office  and  until  his  successor 
shall  be  elected  and  shall  qualify, 
but  that  the  successor  so  elected 
cannot  qualify  for  a term  beginning 
earlier  than  January  1st  following 
such  election.  Where  such  vacancy 
occurs  before  a general  election, 
not  the  regular  election  to  fill 
the  office,  the  effect  of  Section 
4786  would  necessarily  have  to  be 
considered.  But  that  question  is 
not  in  this  case.  The  foregoing  is 
the  only  conclusion  which  can  be 
reached  by  giving  effect  to  all  of 
said  section  of  the  statute  without 
running  counter  to  express  provis- 
ions contained  in  one  or  more  of 
them. 

"It  is  our  conclusion  that  no  short 
or  unexpired  term  existed  between  the 
November,  1922  election  and  January 
1st  following;  that  relator  was 
appointed  for  the  term  expiring 
December  31,  1922,  and  thereafter 
until  his  duly  elected  and  commissioned 
successor  had  qualified." 


CONCLUSION 


We  are  of  the  opinion  that  Lection  11665,  H.S.  lio.  1929 
is  a section  special  in  nature  and  the  general  rule  of  law  is 
to  the  effect  that  when  two  sections  dealing  with  the  same  matter, 
one  general  in  nature  and  the  other  special  in  nature,  the  special 
section  takes  precedence  over  the  general  section.  If  your  suc- 
cessor was  not  elected  to  fill  an  unexpired  term,  then  he  could 
not  qualify  until  January,  1987;  therefore,  you  would  hold  the 
office  until  that  time,  using  the  logic  and  reasoning  as  contained 
in  the  Sweitzer  deoislon  wherein  it  states  "where  such  vacancy 
occurs  before  a general  election,  not  the  regular  election  to  fill 
the  office,  the  effect  of  oection  4786  (10216)  would  necessarily 
have  to  be  considered.  But  that  question  is  not  in  this  case. 

It  Is  therefore,  the  opinion  of  this  department  that  your 
tenure  of  office  under  your  appointment  terminated  at  the  general 
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election  held  on  November  3,  1956,  and  your  successor  is  entitled 
to  the  office  on  the  date  he  qualifies.  To  hold  otherwise,  it  would 
be  necessary  to  wholly  disregard  Section  11665  and  to  make  the 
same  a nullity. 


Respectfully  submitted. 


OLLIViR  W,  NOLEN, 

assistant  Attorney  General 


APPROVED : 


t.  TaYIo  r, 

(Acting)  Attorney  General. 
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compromises  tax  s in  accordance 
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December  30,  1936. 


Mr . oam  a.  Baker, 
Collector  of  Revenue, 
Bollinger  County, 
Marble  Hill,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
requesting  an  opinion  based  on  the  following  facts: 

"We  are  having  a little  difference 
of  opinion  over  compromising  otate 
and  County  taxes  after  it  has  been 
advertised  for  sale. 

"I  offered  a tract  of  land  (160  acres) 
which  had  about  $170.00  taxes  and  costs 
against  it  and  did  not  receive  a bid. 

Now  the  agent  for  this  Doneldson  Estate, 
having  about  3,000  or  4,000  acres  in 
this  county,  has  sold  this  particular  160 
acres  for  ;f300.00  and  wants  the  county 
court  to  cut  the  taxes  50£.  The  Donald- 
son Estate  is  not  willing  to  pay  taxes 
on  all  their  land  In  this  county  on  a 
bnsis  of  50 % but  are  picking  out  the  best 
tracts , paying  on  them  and  letting  the 
Btate  and  County  hold  their  worthless 
land. 

"I  have  refU38d  to  accept  payment  so  far 
on  this  land  under  the  Impression  that 
the  County  Court  has  no  authority  to 
compromise  taxes  unless  they  are  reasonably 
sure  the  land  Is  not  worth  the  taxes.  Am 
I liable  to  the  otate  and  County  for  their 
tax  if,  after  the  court  compromises  said 
taxes  and  I accept  payment,  the  question 
should  arise  and  proven  that  the  land  was 
really  worth  the  original  amount  of  taxes?" 
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Ve  assume  that  the  County  Court  of  your  county  has 
attempted  to  compromise  the  taxes  mentioned  above  under  Section 
9950,  Laws  of  Mo.  1933,  p.  427,  which  is  a3  follows: 

"Whenever  it  shall  appear  to  any  county 
court,  or  If  in  3uch  cities  the  register, 
city  clerk  or  other  proper  officer,  that 
any  tract  of  lend  or  town  lot  contained 
in  said  ’back  tax  book’  or  recorded 
list  of  delinquent  land  and  lots  in  the 
collector’s  office  is  not  worth  the 
amount  of  taxes,  interest  and  cost  due 
thereon,  as  charged  in  said  ’back  tax 
book’  or  recorded  list  of  delinquent 
land  and  lots  in  the  collector’s  office 
or  that  the  same  would  not  sell  for  the 
amount  of  3uch  taxes,  interest  and  cost, 
it  shall  be  lewful  for  the  said  court, 
or  if  in  such  cities  the  register,  city 
clerk  or  other  pfoper  officer,  to 
compromise  said  taxes  with  the  owner  of 
said  tract  or  lot,  and  upon  payment  to 
the  collector  of  the  amount  agreed 
upon,  a certificate  of  redemption  shall 
be  issued  under  the  seal  of  the  oourt 
or  other  proper  officer,  which  shall  have 
the  effect  to  release  said  lands  from 
the  lien  of  the  state  and  all  taxes 
due  thereon,  as  charged  on  said  ’back 
tax  book’  or  recorded  list  of  delinquent 
land  and  lots  in  the  collector's  office; 
and  in  case  said  court  or  other  proper 
officer  shall  compromise  and  accept  a 
less  amount  then  shall  appear  to  be  due 
on  any  tract  of  land  or  town  lot,  as 
charged  on  said  'back  tax  book'  or 
recorded  list  of  delinquent  land  and  lots 
in  the  collector’s  office,  it  shall  be 
the  duty  of  said  court  or  other  proper 
officer  to  order  the  amount  so  paid  to 
be  distributed  to  the  various  funds  to 
which  said  taxes  are  due,  in  proportion 
as  the  amount  received  bears  to  the 
whole  amount  charged  against  such  tract 
or  lot." 


The  above  quoted  section  imposes  no  duty  on  the  county 
collector  with  reference  to  a compromise  of  taxes.  We  are  further 
assuming  that  the  compromise  is  without  fraud,  mistake  or  mis- 
representation. If  this  be  true,  then  the  question  as  stated 
in  your  letter  resolves  itself  into  liability  on  your  part  as 
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collector.  j».gain  referring  you  to  Section  9950,  which  contain* 
this  sentence:  "and  in  case  said  court  or  other  proper  officer 
shall  compromise  and  uccept  a less  amount  than  shall  appear  to  be 
due  on  any  tract  of  land  or  town  lot,  a3  charged  on  said  ’back 
tax  book*  or  recorded  list  of  delinquent  lend  and  lots  in  the 
collector’s  office,  it  shall  be  the  duty  of  said  court  or  other 
proper  officer  to  order  the  amount  so  paid  to  be  distributed  to 
the  various  funds  to  which  3aid  taxes  are  due  * * * " we  think 
the  same  absolves  you  from  any  liability. 

In  the  decision  of  otate,  to  Use  of  Pacific  Railroad 
Co.  v.  Dulle , 48  iio.  282,  the  Court  said: 

'’’There  a statute  made  all  property 
liable  to  taxation,  and  empowered 
the  several  county  courts  to  levy 
such  sums  a3  might  be  annually 
necessary  to  defray  the  expenses 
of  their  successive  counties  by 
taxes  on  all  property  made  taxable 
by  law  for  state  purposes,  it 
conferred  jurisdiction,  and  wa3  a 
sufficient  warrant  for  a collector 
to  justify  him  in  obeying  the 
process  and  mandate  placed  in  his 
hands;  and  he  will  be  protected, 
notwithstanding  irregularities  in 
the  mode  of  the  assessment.’’ 


^nd,  in  the  case  of  Brown  v.  Harris,  52  io.  306,  it 
was  held  that  a ministerial  officer  is  protected  in  executing 
a mandate  of  a court  which  has  power  to  issue  it. 


CwHCLUolOM 

It  is  the  opinion  of  this  department  that  if  the  County 
Court  compromises  the  taxes  in  question  in  accordance  with  section 
9950,  supra,  in  the  absence  of  any  fraud,  so  far  as  you  are 
personally  concerned,  there  is  no  liability  on  you  as  County 
Collector. 


Respectfully  submitted. 


APPROVED: 


OLLIViSH  !7.  iiOLZN, 

assistant  attorney  General. 


OTO.'aH 


J.E.  TAYLOR, 

(Acting)  Attorney  General 


MARRIAGE : 


It  is  not  illegal  for  Circuit  Clerk  Ex-officio  Recorder 
of  Deeds  to  direct  couples  to  ministers  or  other 
persons  authorized  under  the  statutes  to  perform 
marriages* 


January  16,  1956*  ^ 


Honorable  Gilbert  Jbarlow 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 

Deer  Sir: 

This  Deoartment  is  in  receipt  of  your  letter  of 
January  9,  1956,  enclosing  a letter  which  you  recently 
received  from  the  Honorable  J.  Q.  Brown,  Justice  of  the 
Peace*  Your  letter  is  as  follows: 

nI  enclose  a query  from  Mr*  J*  Q.  Brown 
a justice  of  the  Deace  of  Bethany  Town* 
ship  Harrison  County  Missouri* 

"It  seems  that  the  circuit  clerk  and 
recorder  on  issuing  a marriage  license 
or  some  of  the  deputies  are  attempting 
to  direct  the  licenses  to  some  other 
justice  or  minister  to  perform  the 
ceremony* 

"I  think  it  Is  Mr*  Brown's  contention 
that  the  circuit  clerk  and  his  deouties 
merely  have  the  duty  of  issuing  the 
license  and  not  attempt  to  direct  to  whom 
should  go  to  have  the  marriage  ceremony 
performed*  I wish  you  would  please 
advise  on  this  matter. " 

By  the  terms  of  Section  2978  H*  S.  Mo*  1929,  it  is 
the  duty  of  the  recorder  to  issue  a marriage  license; 

said  Section  being  as  follows: 

"The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St*  uouls,  shall,  when  spoiled 
to  by  any  person  legally  entitled  to 
a marriage  license,  issue  the  same, 
which  may  be  in  the  following  form:* 

* *•  *" 


Hon*  Gilbert  Barlow  -2-  January  16,  1956* 


By  the  terms  of  Section  2976  R*  S*  Mo*  1929,  any 
Judge  of  a court  of  record  or  any  Justice  of  the  peace, 
or  any  licensod  or  ordained  preacher  of  the  gospel  is 
authorized  to  solemnize  marriage,  said  section  being  as 
follows  t 


"carriages  may  be  solemnized  by  any 
judge  of  a court  of  record  or  any 
h stlce  of  the  peace,  or  any  licensed 
or  ordained  preacher  of  the  gospel, 
who  is  a citizen  of  the  United  States 
or  who  is  a resident  of  and  a pastor 
of  any  church  in  this  state." 

We  agree  with  Mr*  Brown  in  his  contention  that  the 
circuit  clerk  or  the  recorder  who  issues  the  marriage 
license  has  performed  his  duties  as  soon  as  the  license 
1 8 issued,  and  there  are  no  further  duties  devolving  upon 
him  to  direct  the  marriage  to  any  particular  minister. 
Justice,  or  another  person  authorized  to  solemnize  the 
marriage*  Mr*  Brown  mentions  that  the  former  circuit 
clerk  was  also  an  ordained  minister,  and  in  many  Instances 
performing  the  ceremony  after  issuing  the  license*  We  can- 
not discern  anything  illegal  in  this  act  on  the  part  of  the 
circuit  clerk,  as  he  was  both  qualified  to  issue  the  license 
and  to  solemnize  the  marriage,  and  there  is  annarently  no 
conflict  in  the  two  duties* 

Mr*  Brown  also  states  in  his  letter  that  the  successor 
in  the  office  of  the  circuit  clerk  la  not  a minister,  but 
solicits  and  directs  couples  to  certain  persons  to  perform 
the  wedding  ceremony.  .e  cannot  declare  this  practice  to 
be  illegal  as  we  know  of  no  authority  holding  to  the  con- 
trary, but  we  frankly  say  that  such  a situation  is  unusual. 


Respectfully  submitted 


APPKtVU)* 


OLxiIVLR  1GLLI 

Assistant  Attorney  General* 


J6HV  I.  BtfPU;  Jr. 

(Acting)  Attorney  General. 


OWN:H 


CIRCUIT  CIERKS 


Cannot  retain  fees  allowed  In  excess  of 
the  amount  as  contained  In  Section  11786, 
Law3  Mo.  1953* — 


i * 


6> 


January  31,  1936 


Honorable  Lee  Barham 
Circuit  Clerk 
Stoddard  County 
Bloomfield,  Missouri 


Lear  Sir: 


This  department  is  in  receipt  of  your  let- 
ter of  January  20,  1936  relating  to  certain  fees 
of  your  office.  Your  letter  is  as  follows: 

"At  your  earliest  convenience  I would 
like  to  h-ve  your  opinion  and  the  law, 
on  the  accounting  of  the  fees  earned 
by  and  due  the  Circuit  Clerk,  in  Drainage 
District  and  Levee  tax  suits,  filed  since 
October,  1935. 

"Does  the  Circuit  Clerk  have  to  account 
for  fees  earned  in  such  s-’its  filed  In 
the  Circuit  Court?" 


In  1933,  the  Legislature,  Laws  Mo.  1933,  p.  369, 
repealed  and  re-enacted  section  11786.  The  pertinent 
part  of  the  new  section  relating  to  the  salary  of  cir- 
cuit clerks  In  counties  of  your  population  is  herewith 
quoted: 

" •»  in  counties  having  a population  of 
25,000  and  less  than  30,000  persons,  the 
sum  of  v2300.00;  in  counties  having  a 
population  of  30,000  and  less  than  70,000 
persons,  the  sum  of  ,2500.00;  In  counties 
having  a population  of  70,000  and  less 
than  80,000  persons,  the  stun  of  .3000.00} 
provided,  that  in  any  county  wherein  the 
clerk  of  the  Circuit  Court  is  ex-officio 
recorder  of  deeds,  said  offices  shall  be 
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considered  as  one  for  the  purpose  of  this 
section;  provided  further,  that  clerks  of 
the  Circuit  Court  shall  be  allowed  to  retain, 
in  addition  to  the  fees  allowed  under  this 
section,  all  fees  earned  by  them  in  cases  of 
change  of  venue  from  other  counties;  proviced, 
further,  that,  until  the  expiration  of  their 
present  terms  of  office,  the  persons  holding 
the  of  ices  of  Circuit  Clerks  shall  be  paid 
in  the  same  manner  and  to  the  same  extent  as 
now  provided  by  law." 


Hie  Legislature  also  repealed  anc  re-enacted  Sec- 
tion 11314,  R.  6.  Mo.  1929  relating  to  the  collection 
of  fees  and  reports  of  the  circuit  clerk,  said  section 
being  as  follows: 


"It  shall  be  the  duty  of  the  clerk  of  the 
ci  cult  court  to  charge  end  collect  for 
the  county,  in  all  cases,  every  fee  accruing 
to  his  office  and  to  which  he  may  be  en- 
titled under  the  provisions  of  sections 
11785,  11787  and  11788  or  of  any  other 
statute,  except  such  fees  as  are  chargeable 
to  the  county,  and  if  such  fees  be  not  paid 
when  due  by  the  party  liable  for  same,  it 
shall  be  the  duty  of  the  clerk  to  forth- 
with Issue  a fee  bill  for  same  and  place 
such  fee  bill  in  the  hands  of  the  sheriff 
of  the  proper  county,  who  shall  forthwith 
levy  s.*:me  on  the  property  of  the  persons 
liable  therefor,  or  their  sure  ies,  as 
authorized  and  provided  by  section  11776. 

Such  clerk  shall,  at  the  end  of  each  month, 
file  with  the  county  clerk  a report  of  all 
fees  charged  and  accruing  to  his  of  Ice 
during  such  month,  stating  the  title  of 
the  case  or  on  what  account  such  fees  were 
charged,  together  with  the  names  of  the 
persons  paying  or  who  are  liable  for  same, 
with  the  names  of  all  sureties,  where 
security  for  costs  has  been  required,  and 
which  report  shall  also  show  which  of  such 
fees  have  been  paid  and  the  total  amount 
thereof,  and  what  fee  bills,  if  any,  have 
been  Issued  and  for  what  fees  and  when  placed 
In  the  hands  of  the  sheriff  for  collection, 
and  further  stating  that,  after  due  diligence. 
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he  haa  been  unable  to  colleot  the  fees  re- 
ported unpaid,  and  wMch  said  report  shall 
be  verified  by  the  affidavit  of  such  clerk. 

It  shall  be  the  duty  of  the  circuit  clerk, 
upon  the  filing  of  said  report,  to  forthwith 
pay  over  to  the  county  treasurer  all  moneys 
collected  by  him  during  the  month  and  re- 
quired to  be  shown  in  such  monthly  report  as 
hereinabove  provided , taking  duplicate  receipts 
therefor,  one  of  which  3hall  be  filed  with 
the  county  clerk,  and  every  circuit  clerk  shall 
be  liable  on  his  official  bond  for  all  fees 
collected  anc  not  accounted  for  by  him  and 
paid  into  the  county  treasury  as  herein  pro- 
vided. It  shall  be  the  duty  of  the  county 
court  to  examine  said  monthly  report  of  the 
circuit  clerk  and  to  require  the  prosecuting 
attorney  to  enforce  payment  of  all  fees 
therein  shown  to  be  unpaid,  in  any  manner 
now  or  hereafter  provided  by  law,  end,  to 
that  end,  such  prosecuting  attorney  shall 
have  authority  at  any  t me  to  direct  the 
issuance  of  any  execution  or  fee  bill  for 
costs  in  any  case  in  which  any  costs  accruing 
to  the  county  are  unpaid. " 


We  assume  that  you  have  in  mind  Section  10878,  R.  S. 

Mo.  1929,  which  is  as  follows: 

"lhat  it  is  under stood  that  the  ordinary  fee 
statute  does  not  apply  to  services  rendered 
by  any  county  or  township  officer  or  witness 
in  the  organization,  incorporation  or  admin- 
istration of  any  drainage  or  levee  districts 
here  of  ore  organized,  in  process  of  organi- 
zation 8 1 the  time  of  passage  of  this  article, 
or  that  hereafter  may  be  organized  under  any 
general  or  special  law  of  Missouri  permitting 
the  organiza  ion  of  drainage  or  levee  dis- 
tricts, but  that  such  officer  or  witness,  ex- 
cept as  is  otherwise  provided  for  in  the  sub- 
sequent sections  of  this  article,  shall  re- 
ceive only  a reasonable  compensation  to  be 
fixed  by  the  courts  for  services  actually 
rend- red,  that  petitioners  for  formation  or 
incorporation  of  drainage  and  levee  districts 
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and  the  of  leers  of  such  districts  after  the 
same  have  been  organized  may  prepare,  write 
or  print  all  copies  of  petitions,  writs,  or- 
ders and  decrees  of  courts  and  other  papers 
pertaining  to  such  districts  and  furnish  the 
same  to  the  county  and  circuit  clerks  or 
other  officers  for  their  use,  and  in  such 
event  such  officer  shall  be  entitled  to  only 
a reasonable  compensation  for  services  actually 
rendered  the  districts  in  issuing  such  writs 
and  copies  of  decrees,  orders  or  other  papers,'' 


The  section  pertaining  to  the  fees  of  circuit 
clerks  with  reference  to  drains  and  levees  is  Section 
10879,  R.  S,  Mo.  1929,  which  is  as  follows: 


"The  county  and  circuit  clerks,  except  as 
limited  in  section  10878  and  otherwise  speci- 
fied in  statutes  governing  the  organization 
and  administration  of  drainage  and  bvee  dis- 
tricts, shall  receive  (in  addition  to  the 
fees  and  deputy  hire  allowed  under  the  provisions 
of  section  11811,  R,  S.  1929),  for  filing  each 
paper  relating  to  a drainage  or  levee  district, 
five  cents;  for  issuing  each  subpoena,  sum- 
mons or  notice,  end  for  aprroving  anc  filing 
each  bond,  twenty-five  cents;  for  recording 
or  copying  each  one  hundrei  wors  and  numbers, 
eight  cents,  any  number  consisting  of  more 
than  three  figures  to  be  considered  as  two 
numbers.  The  fees  of  the  sheriffs  and  wit- 
nesses shall  be  the  same  as  allowed  in  sec- 
tion 10878  of  this  article." 


We  further  assune  that  the  question  arises  as  to  what 
interpre tation  is  to  be  placed  upon  the  phrase,  "in  ad- 
dition to  the  fees  and  deputy  hire  allowed  under  the  pro- 
visions of  section  11811,  R.  L.  1929".  In  ether  words, 
when  the  Legislature  re-enacted  Sections  11786  and  11914, 

- are  the  fees  as  provided  in  Section  1C879,  to  be  included 
in  the  aggregate  amount  to  be  retained  by  the  circuit  clerk 
as  8 salary,  or  are  said  fees  to  be  in  addition  to  the 
aggregate  amount? 
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Section  10379,  R.  i.  Mo.  1929  has  been  on  our 
statute  b'oksfor  s number  of  years*  Hence,  when  the 
Legislature  re-enacted  Sections  11736  and  11814,  we 
have  the  question  of  the  later  statute  taking  precedence 
over  the  old  statute. 

In  the  case  of  State  v.  Lbbs,  89  Mo.  pp.  l.c.  98, 
the  court,  in  construing  the  statute,  said: 

"The  - general  purpose  and  object  of  e statute 
is  never  to  be  overlooked  in  its  construction 
and  application,  and  it  should  always  have  a 
reasonable  construction." 


In  the  case  of  State  ex  rel.  Monier  v,  Crawford, 
303  Mo.  652,  l.c,  661,  the  court  said: 

"The  general  language  referred  to  cannot  be 
construed  tc  destroy  specific  contrary  pro- 
visions in  the  later  act,  nor  will  the  fact 
that  the  two  acts  are  passed  at  the  same 
session  prevent  the  later  from  repealing  and 
modifying  the  former  if  they  are  in  Irreconcilable 
conflict.  When  two  acts  in  pari  materia  are 
passed  at  the  same  session  they  Ere  to  be 
construed  so  that  both  can  stand  if  reasonable 
construction  will  permit.  Nevertheless,  if 
there  Is  irreconcilable  repugnancy,  the  later 
act  prevails." 


We  call  your  attention  to  the  fact  that  in  Section 
11786,  R.  S • Mo.  1929,  quotec  supra,  the  following  -roviso 

is  made: 

" * that  clerks  of  the  Circuit  Court  3hall 
be  allowed  to  retain,  in  addition  to  the 
fees  allowed  under  this  section,  all  fees 
earned  by  them  in  cases  of  change  of  venue 
from  o:he  * counties;  *•  " 


In  the  case  of  Brown  v.  Patterson,  224  Mo.  639, 
the  court  said,  l.c.  658: 

"The  office  of  a *proviso'  is  to  limit  or 
restrict  the  general  lr  nguage  preceding  it, 
and  not  to  enlerge  the  enacting  clause." 
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Also,  In  the  case  of  btate  v.  Breckenr lage, 
219  Mo.  Ap; . 587: 

"As  a rule,  exceptions  in  statutes  are 
strictly  construed. 


CONCLUSIONS. 


We  are  of  the  opinion  that  the  Leglsla ture , by 
enacting  3ectlon  11  TOG,  setting  forth  plainly  and  con- 
cisely the  aggregate  amount  of  fees  the  circuit  clerks 
of  the  State  could  retain  as  their  compensation.  In- 
cludes fees  from  every  source  and  of  every  nature,  and 
that  the  only  fees  or  compensation  that  a clerk  can  re- 
ceive in  addition  to  the  amount  specified  in  said  section 
are  change  of  venue  cases. 

Therefore,  we  construe  the  clause,  "in  addition 
to  the  fees  and  deputy  hire  allowed  under  the  provisions 
of  section  11311,  S.  1929"  to  permit  the  circuit 
clerk  to  make  the  charges  as  contained  in  the  sections, 
but  he  must  account  for  such  fees  and  Include  the  same 
in  the  amount  thst  he  may  retain  as  compensation. 


Yours  very  truly. 


OLLI  R Vi.  NOL_K 

nsclstant  Attorney  General 


AT? ROY'.  •: 
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CITES  - City  of  fourth  class  may,  by  ordinance,  provide 
for  the  appointment  of  a collector  of  light  and 
water  revenue. 


March  28, 


1936 . 


Ll't 


Honoravle  Ceorge  B.  Barnett 
Collector  of  Light  and  Water  Revenue 
Lebanon,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion,  which  reads  as  follows: 

"In  explanation:  In  October,  1934,  the 
elected  City  Collector,  who  collected 
property  taxes  and  light  & water  revenue, 
was  suspended  due  to  an  alleged  shortage 
in  accounts  which  has  not  been  settled 
to  date.  According  to  the  understanding, 
at  that  time,  the  office  went  to  the  City 
Treasurer.  Due  to  the  fact  that  the  City 
Treasurer  held  a good  position  in  a 
local  bank,  he  declined  trying  to  take 
care  of  the  collection  of  light  Sc  water 
revenue,  but  has  collected  property 
taxes,  /n  ordinance  was  passed  at  that 
time  making  the  office  of  Collector  of 
Light  Sc  Water  revenue  an  appointive  of- 
fice by  vote  of  the  board  of  aldermen, 
or  at  least  that  Is  my  understanding  of 
the  situation.  I received  a temporary 
appointment  at  that  time,  pending  the 
outcome  of  the  difficulties  of  the  sus- 
pended collector. 

"Net*  a city  election  is  coming  in  a few 
days  and  the  question  is  raised  that  the 
person  elected  Collector  will,  by  virtue 
of  law,  take  over  the  collection  of  light 
& water  revenue  along  with  collection  of 
property  taxes.  IF  THIS  IS  Tffi.  IAW,  it 
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would  be  to  my  advantage  to  announce  for 
Collector  and  try  to  secure  the  office  by 
the  vote  of  the  people.  If  this  isn't 
true.  It  would  be  absurd  for  me  to  make 
any  race,  due  to  the  fact  the  salary  paid 
for  collector  of  property  taxes,  on  a 
commission  basis  is  smaller  than  the  set 
salary  of  Collector  of  Light  4 Water  Revente  . 
In  my  opinion,  the  marjority  of  board  of 
aldermen  would  rather  the  offices  stay  as 
they  have  been  under  my  t emporary  appoint- 
ment* But,  at  least  one  alderman,  and  per- 
haps some  other  citizens  are  determined 
that  the  elected  Collector  shall  also  col- 
lect light  4 water  revenue. 

"This  town  Is  Incorporated  under  laws  of  a 
4th  class  town,  al  though  having  a popula- 
tion for  a 3rd  class  town,  and  the  light  4 
water  plant  is  a municipal  plant*" 


.Ve  point  to  the  general  law  respecting  what 
cities  of  the  fourth  class  may  do  towards  enacting  or- 
dinances that  are  not  inconsistent  with  the  provisions 
of  the  laws  of  this  State*  Your  a ttentlon  is  directed 
to  Section  7289,  R*  S*  Ko*  1929  relating  to  municipal] ties 
enacting  laws  in  conformity  with  the  State  laws*  Said 
section  reads  as  follows: 

"Any  municipal  corporation  in  this  state, 
whether  under  general  or  special  charter, 
and  having  authority  to  pass  ordinances 
regulating  subjects,  matters  and  things 
upon  which  there  Is  a general  law  of  the 
state,  unless  otherwise  prescribed  or 
authorized  by  some  special  provision  of 
its  charter,  shall  confine  and  restrict 
its  Jurisdiction  and  the  passage  of  its 
ordinances  to  and  in  conformity  with  the 
state  law  upon  the  same  subject*" 


It  may  be  seen  from  a perusal  of  the  above  seotion 
of  the  statute  that  municipalities  must  confine  their  or- 
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dlnances  to  and  in  conformity  with  the  state  laws  upon 
the  same  subject. 

Section  6951,  K.  s.  Mo.  1929,  relating  to  the 
elective  officers  in  cities  of  the  fourth  class,  provides 
as  follows: 

"The  following  officers  shall  be  elected 
by  the  qualified  voters  of  the  city,  and 
shall  hold  office  for  the  term  of  two  years 
and  until  their  successors  are  elected  and 
qualified,  to  wit:  Mayor,  marshal,  collector 
and  board  of  aldermen,  and  the  board'"of 
aldermen  may  rr  ovide  by  ordinance  that  the 
some  person  may  be  elected  marshal  and 
collector,  at  the  sane  election,  and  hold 
both  offices  and  the  bor>rd  of  aldermen 
may  cr ovide  by  ordinance  for  the  election 
of  city  assessor,  city  attorney,  city 
clerk  and  street  commissioner,  who  shall 
hold  their  respective  offices  for  a term 
of  two  years  and  until  their  successor 
shall  be  elected  or  aopointed  and  quali- 
fied." 


You  will  note  from  the  above  section  that  one 
of  the  elective  officers,  under  the  trovlsions  of  this 
statute,  is  a collector. 

Section  6960,  R.  S.  Mo.  1929,  relating  to  ap- 
pointive officers,  provides  in  part  as  follows: 

"The  mayor,  with  the  consent  and  approval 
of  the  majority  of  the  members  of  the  board 
of  aldermen,  shall  have  power  to  appoint  a 
treasurer,  city  attorney,  city  a ssessor, 
street  commissioner  and  night  watchman, 
and  such  other  officers  os  he  ma 
authorited  by  ordinance  to  a opoT 

ceomed  for  tne~best  Interests  of 
w 


::  c 

t,  and  if 
the  city. 


The  above  section  of  the  statute  does  not  specif t- 
cally  provide  for  a collector  of  light  and  water  revenue. 
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However,  from  the  above  quoted  part  of  the  section  which 
is  underlined,  it  is  evident  that  other  officers  may  be 
appointed  by  the  mayor  with  the  consent  of  a majority 
of  the  board  of  aldermen,  if  they  are  authorized  by 
ordinance,  and  deemed  for  the  best  interests  of  the 
city. 


A further  perusal  of  the  statutes  indicates, 
under  Section  6974,  R.  S.  Mo.  1929,  that  the  powers  and 
duties  of  officers  in  aiy  way  connected  with  the  city 
government  may  be  prescribed  by  ordinance.  A part  of 
said  section  reads  as  follows: 

’’The  duties,  powers  and  privileges  of  of- 
ficers of  every  character  in  any  way  connected 
with  the  city  government,  not  herein  de- 
fined, shall  be  prescribed  by  ordinance.” 


It  may  readily  be  seen  from  the  above  section 
that  the  powers  end  duties  of  any  officers  connected 
with  the  city  government  having  not  heretofore  been 
defined  by  our  state  laws,  may  be  proscribed  by  ordinance. 

Section  7028,  R.  S*  Mo.  1929,  relating  to  the 
board  of  aldermen  of  cities  of  the  fourfti  class  having 
the  right  to  erect,  maintain  and  operate  electric  works, 
provides  In  part  as  follows: 

”The  board  of  aldermen  shall  have  the  right, 
also,  to  erect,  maintain  and  operate  gas 
works,  electric  light  works,  or  light  works 
of  any  other  kind  or  name,  rnd  to  erect  lamp 
posts,  electric  light  poles,  or  any  other 
apparatus  or  appliances  necessary  to  light 
the  streets,  avenues,  alleys  or  other  public 
places,  and  to  supply  private  lights  for  the 
use  of  the  inhabitants  of  the  city  and  Its 
suburbs,  and  to  repule te  the  s ame , * * w 


Section  7029,  R.  S*  Mo.  1929,  relating  to  the 
right  of  the  Board  of  Aldermen  to  erect,  maintain  and 
operate  water  works  for  a city  of  the  fourth  class,  pro- 
vides In  part  as  follows: 
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"The  board  of  aldermen  shall  have  the  right, 
also,  to  erect,  maintain  and  operate  water- 
works for  the  city,  c nd  to  regula te  the 
same , * " 


In  construing  the  a':>ove  two  qi  oted  sections  of 
the  statute,  we  must  Interpret  the  word  "regulate",  as 
86 t forth  In  the  stetutes,  for  the  purpose  of  determining 
your  request  for  an  opinion. 

In  the  case  of  State  ex  rel.  vs.  Fields,  218  Mo. 
App.  155,  l.c.  167,  the  court,  in  defining  the  word 
'•regulate",  said: 

"To  'regulate*  means  * to  adjust,  order,  or 
govern  by  rule,  method,  or  established 
mode;  direct  or  manage  according  to  certain 
standards  or  laws;  subject  to  rules,  re- 
strictions or  governing  principles.1  " 


It  naturally  follows  that  since  a city  of  the 
fourth  class  Is  given  the  right  to  erect,  maintain  and 
operate  electric  light  and  water  works  for  said  city, 
that  such  city  could,  by  ordinance,  provide  for  officers 
to  operate  said  electric  light  and  water  works,  and  in 
this  connection  could  npoint  a collector  of  the  light 
and  water  revenue. 

The  law  has  not  provided  any  duties  for  the 
elective  officers  and  has  left  It  up  to  the  board  of 
aldermen  to  enact  by  ordinance  the  duties  md  powers 
and  privileges  of  any  of  the  city  officers  under  the 
provisions  of  Section  6974,  supra. 


CONCLUSION. 


In  light  of  the  a.ove  sections  of  the  statutes, 
it  is  our  opinion  that  the  board  of  aldermen  in  cities  of 
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the  fourth  clessmay  appoint  a collector  of  light  and 
water  revenue  which  shall  be  e separate  and  distinct 
office  from  the  city  collector  who  collects  the  personal 
and  oroperty  taxes  for  the  city. 


Respectfully  submitted. 


RUSS.H..LL  C.  STOKE 

Assistant  Attorney  General 


APPROVED: 


J6W  Hcw'M  N,  Jr. 
(Acting)  Attorney  General 


RCSjPE 


VILLAGES  and  TO.,  to  is 


/ 


- Villages  and  towns  should  style  the  ir 
ordinances  in  accordance  with  the 
statutes  relating  to  such  villages 
and  towns . 


Ajr  il  18,  1986. 


Mr,  "llliam  Barton 
Jonesburg,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  ai  opinion,  which  reads  os  follows: 

"May  a town,  with  five  trustees,  under  the 
village  and  town  municipal  form  of  electing 
trustees  and  managing  the  town  government, 
having  been  operating  tinder  thnt  form  since 
incorporation,  style  their  ordinances  under 
Section  7133  Revised  Statutes  of  Missouri 
1929  as  follows  " * * * <•  Trustees  of  the 

Village  of  , or  should  Trustees 

of  the  Town  of  , Section 

7133  uses  the  word  * shall  be',  which  it 
seems  would  make  it  rather  mandatory  to  use 
the  word  village,  there  being  a further  con- 
dition that  such  town  now  has  a population 
of  over  500  or  about  571  population  accord- 
ing to  the  last  1930  census,  tho  it  has 
not  changed  to  a fourth  class  city,  and 
operates  as  it  always  has  by  an  election  of 
five  trustees  under  the  Village  and  Town 
form  of  government? 

"If  after  styling  their  ordinances  as  a vil- 
lage, and  actually  having  over  500  population, 
or  571,  and  operating  as  a village,  would  the 
enclosed  ordinance  be  in  proper  form,  and 
under  their  power  as  such  operating  village, 
or  town,  enforceable,  presuming  that  of  course, 
said  ordinance  would  be  properly  passed  and 
approved  by  the  Board  of  Trustees? 
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"I  make  this  inquiry  because  if  such  a village 
or  town  in  my  County  is  placed  in  a situation 
so  as  not  enforce  its  ordinances,  some  cor- 
rective legislation  should  be  offered  to  remedy 
the  situation. 

"Incidentally,  the  ordinance  in  question  is  one 
to  be  used  by  the  town  of  Hew  Florence  to  obtain 
money  to  repair  their  streets  and  maintain  them. 
I rhnll  therefore  turn  over  to  them  such  informa- 
tion as  you  se  me  in  regard  to  such  situa- 

tion.” 


A-pended  to  your  request  for  an  opinion  is  a copy 
of  a proposed  ordinance  rela  ting  to  a motor  vehicle  tax, 
which  we  do  not  deem  necessary  to  set  forth  for  the  pur- 
roses  of  this  opinion. 

There  has  been  no  attempt  in  this  opinion  to  pass 
upon  the  validity  of  the  -roposed  ordinance. 

Inferentially,  it  arrears  that  you  believe  that  by 
reason  of  having  of  population  of  over  five  hundred,  that 
the  ordinance  submitted  would  not  be  In  rroner  form.  The 
fact  that  you r city  has  a population  of  five  hundred  seventy- 
one  does  not  in  anywise  tslce  it  out  of  the  town  and  village 
class  set  forth  In  our  statutes.  In  the  case  of  State  ex 
rel.  vs.  Ryan,  232  Mo.,  l.c.  91,  the  court.  In  passing 
upon  a proposition  similar  to  the  one  which  you  Infer,  said: 

"A  city  does  not  pass  from  one  class  to  another 
automatically  as  counties  do  under  the  Jury 
chapter.  It  passes  by  virtue  of  a vote  of  Its 
people  - Its  people  shed  their  old  charter, 
soul  and  shell,  and  assume  new  ones  - the  vote 
of  the  people  In  adopting  the  change  being 
strictly  In  the  nature  of  an  act  of  Incorporation 
- an  entity  is  born,  a municipal  corporation, 
an  artificial  person,  that  may  not  lose  its 
life  and  charter  franchises  otherwise  than  by 
another  act  of  sovereignty,  viz.,  another  vote 
of  the  people  re Incorpora  ting  the  city  in 
another  class." 
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The  s*:yle  of  ordinances  relating  to  towns  and  villages 
Is  -rovided  for  In  Section  7132,  R.  3.  Mo.  1929.  It 
reads  as  follows: 

"The  style  of  ordinances  of  villages  organized 
under  the  provisions  of  this  article  shall  be: 

*3e  it  ordained  by  the  board  of  trustees  of 
the  village  of  , as  follows.1  * 


It  Is  evident  that  the  Legislature  intended  that 
the  style  of  ordinances  of  villages  organized  under  the 
provisions  relating  to  towns  and  villages  should  be  as 
above  indicated.  In  construing  the  word  "shall”  as  used 
In  the  statutes,  which  directs  that  an  act  or  proceeding 
be  done  In  a particular  way,  we  direct  your  attention  to 
the  case  of  Ex  parte  3rown,  297  S.  W.  l.c.  447;  the  court 
said: 


"’.Then  a fair  interpretation  of  a statute  which 
directs  acts  or  proceedings  to  be  done  in  a 
certain  way  shows  that  the  Legislature  intended 
a compliance  with  such  provision  to  be  es- 
sential to  the  validity  of  the  act  or  proceed- 
ing, then  such  statute  is  mandatory." 


CONCLUSION. 

In  light  of  the  above,  it  Is  the  opinion  of  this 
department  that  the  form  of  the  proposed  ordinance  sub- 
mitted with  your  request  for  an  opinion  Is  In  proper  form 
and  complies  with  the  provisions  of  Section  7132,  3uura. 


Very  truly  yours. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED: 


JOHN  T.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 
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COMMITTEE:  Organization  of  County  Committee 


August  14,  1956. 


Mr.  3.  L.  Bayslnger,  Chairman 
Phelps  County  Democratic  Committee 
Roll  a,  Mlaourl 


Dear  8ir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  of  this  office  dated  August  14,  1936,  and  reading 
as  follows: 

"I  am  writing  you  this  letter  to  get  some 
definite  information  on  the  organization 
of  the  County  Committees  for  next  Tuesday. 

Does  the  out-going  Chairman  of  the  old  com- 
mittee preside  until  the  chairman  of  the 
new  committee  is  elected? 

Does  the  old  committee  adjourn  sine  die 
and  the  new  committee  eleot  one  of  their 
members  through  a motion  to  act  as  temporary 
chairman  and  proceed  to  the  eleotlon  of  the 
new  officers,  or  can  they  nominate  and 
eleot  a new  ohalrman  and  other  officers 
without  any  other  aotlon. 

Has  either  committee  the  power  to  exclude 
proxy s?" 

Section  10280  R.  3.  Missouri  1929,  provides  as  follows: 
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“The  oounty  committee,  or  city  committee, 
as  the  case  may  be,  shall  be  composed  of 
the  committeemen  and  commltteewomen  elected 
In  the  several  townships,  or  voting  dis- 
trlots,  at  the  August  primary  next  pre- 
ceding, and  shall  meet  at  the  oounty  seat 
of  the  several  counties  of  this  state,  and 
at  such  place  in  any  city  not  within  a 
oounty  as  the  chairman  of  the  then  city 
committee  may  designate,  on  the  third  Tues- 
day in  August  of  the  year  in  which  the 
primary  election  is  held,  and  organize  by 
the  election  of  one  of  its  members  as  chair- 
man, and  one  of  its  members  as  vice-chairman, 
one  of  whom  shall  be  a woman,  and  a secretary 
and  a treasurer,  one  of  whom  shall  be  a 
woman,  but  who  may  or  may  not  be  members  of 
the  committee." 

3eotion  5 of  Article  XIV  of  the  Missouri  Constitution 
provides  as  follows: 

"In  the  absence  of  any  contrary  provision, 
all  officers  now  or  hereafter  eleoted  or 
appointed,  subject  to  the  right  of  resig- 
nation, shall  hold  office  during  their 
official  terms,  and  until  their  successors 
shall  be  duly  eleoted  or  appointed  and 
qualified. " 


CONCLUSION. 


It  is  our  opinion  that  the  Committee  must  meet  and  organize 
as  their  first  act,  by  electing  officers,  before  proceeding 
to  pass  resolutions,  motions  or  doing  any  other  committee  bus- 
iness. No  resolutions  are  in  order  until  the  business  of 
electing  officers,  as  provided  by  statute,  is  completed. 
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The  Constitution  contemplates  that  the  officers  of  the 
old  committee  hold  over  until  the  chairman  of  the  new  committee 
be  elected  and  qualified.  It  would  be  the  duty  of  the  chair- 
man of  the  old  committee  to  act  as  the  temporary  chairman  of 
the  new  committee  to  entertain  the  motion  as  to  the  election 
of  the  new  chairman. 

The  matter  of  membership  by  proxy  Is  purely  a matter 
for  the  majority  of  the  oomnittee  to  decide  after  it  be  duly 
organized  by  electing  the  statutory  officers.  The  will  of 
the  majority  should  be  sustained. 


Respectfully  sutmltted. 


mi.  ORR  SAWYERS, 

Assistant  Attorney  General 


APPROVED: 


JOHN  wT  HOFFMAN,  Jr., 
(Acting) Attorney  General 
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APPROPRIATIONS: 


Construction  of  tile  word  "repair"  as 
It  appears  in  the  Appropriation  Act* 


August  31,  1936. 


Dr.  S.  L.  £»ay  singer 
Holla,  Missouri 

Dear  Dr.  Baysinger: 

We  wish  to  acknowledge  your  letter  of  August 
31st,  wherein  you  state  as  follows: 

"There  seems  to  be  a difference  of 
opinion  amoung  those  of  us  who  are 
Interested  in  the  School  of  Mines 
as  to  Just  what  we  might  spend  the 
Hospital  appropriation  of  v5000, 
made  the  last  session  of  the  legis- 
lature, for. 

"If  you  will  turn  to  page  56  of  the 
Lews  of  Missouri,  1935  you  will 
find  under  C,  Repairs  and  Replace- 
ments. a line  which  says  Repairs  on 
Hospital,  C5000 • Now  what  we  want 
to  know  Is* 

"First : Whether  an  outside  fire 
escape  may  be  placed  on  the  building 
and  paid  for  out  of  this  appropri- 
ation. Second:  whether  a complete 
new  addition  could  be  attached  to 
the  Hospital  and  paid  for  out  of 
this  appropriation.  In  putting  the 
addition  on,  it  would  be  necessary 
to  excavate  and  put  in  a new,  separate 
foundation  for  this  addition.  Third: 
whether  repairs,  such  as  adding  a 
room  arid  putting  on  roofing  and  paint- 
ing, etc." 

Laws  of  Missouri,  1935,  p.  56,  sets  out  the  appro- 
priation for  the  School  of  Mines  and  Metallurgy  in  part 
as  follows: 
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"C.  Repairs  and  Replacements: 

Machinery  and  equipment,  furniture, 
scientific  apparatus,  repairs  to 
buildings,  and  supplies*  • *T 19, 700*00 

Repairs  tax  hnaplt.sl 5*000.00" 

In  the  case  of  Walker  v*  City  of  Detroit,  106  N*  W* 
1123,  1*  c*  1124,  143  lulch*  427,  the  Court  had  the  oc- 
casion to  define  the  word  "repair"  thus: 

"In  24  Am*  & Eng*  Enc*  L*  470,  It 
is  said  *To  repair,  as  Is  ordinarily 
understood.  Is  to  amend;  not  to  make 
a new  thing,  but  to  refit  or  make 
good  or  restore  an  existing  thing* 

Thus  the  term  does  not  Include  con- 
struction or  reconstruction*  * " 

Prom  the  above  definition  of  the  word  "repair",  we 
are  of  the  opinion,  (1)  that  an  outside  fire  escape  may 
not  be  placed  An  the  building  and  paid  for  out  of  the 
appropriation  unless  one  already  exists*  (2)  that  a new 
complete  addition  cannot  be  attached  to  the  hospital  and 
paid  out  of  the  appropriation,  (3)  that  repairs  may  be 
made  to  the  present  building  such  as  adding  a single 
room,  and  putting  on  roofing  and  painting* 


Respectfully  submitted 


Wii.  GRR  SA'.TYERS 

Assistant  Attorney  Gaieral* 


APPROVED: 


JOHN  VT.  HOFFMAltf,  Jr# 
(Acting)  Attorney  General* 
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Honorable  Gilbert  Barlow, 
Prosecuting  attorney, 
Harrison  County, 

Bethany,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
September  9,  requesting  an  opinion  as  to  the  following: 

"In  view  of  sections  7960-61-62-63  and 
64,  R.S.  Mo.  1929,  the  west  3/5  of  Jef- 
ferson Township,  liarrison  County,  Mo. 
desires  to  vote  bonds  for  road  purposes 
to  carry  out  a WPA  project. 

"Big  Creek  runs  north  and  south  acrosa 
said  township,  leaving  about  2/5  of  the 
township  on  the  east  side  of  said  creek, 
and  this  2/5,  or  approximately  that  amount, 
is  included  in  JH  Special  Road  District 
now  covering  U.B.  69  from  Bethany  north  to 
Iowa-Uissourl  dtate  line,  ho  bonds  are 
unpaid  on  the  special  Road  District.  These 
parties  on  the  east  side  of  the  creek  have 
their  road  running  north  and  south  through 
said  township  and  apparently  would  not  be 
in  favor  of  voting  road  bonds  covering  the 
whole  township,  should  a bond  proposition 
for  road  purposes  to  build  the  road  on  the 
west  3/5  of  the  township  be  submitted  to 
a vote  on  the  whole  township,  or  to  that 
part  of  the  township  not  in  the  dpeolal 
Road  District? 

"I  have  advised  that  the  proposition  should 
be  submitted  to  the  whole  township.  March  3, 
1923  the  supreme  Court  Rn  Banc  held  the 
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township  in  a special  road  district 
was  precluded  from  voting  bonds;  249 
S.W.  71,  State  ex  rel.  Jackson,  et  al. 
vs.  Hackman,  State  Auditor,  ^fter  that 
decision,  the  then  Sec,.  10751  of  R.3. 
1919  was  amended  April  4,  1923,  Laws, 
page  356,  now  Sec.  7964,. 

"Please  advise  if  I am  correct  and 
give  your  construction  of  these  sec- 
tions. This  section,  it  seems,  should 
be  amended  to  let  the  remaining  part  of 
the  township  vote  bonds  if  it  so  desires 
on  its  property." 


The  chief  statute  relating  to  your  question  is  Section 
7964,  R.3.  Lo.  1929,  which  is  as  follows 

"The  four  next  preceding  sections, 
to-wit,  sections  7960,  7961,  7962 
and  7963,  R.3.  1929,  shall  not  apply 
to  any  township,  the  whole  or  any 
part  of  which  is  included  in  a special 
road  district  that  has  issued  bonds, 
the  whole  or  any  port  of  which  are 
outstanding  and  unpuid;  nor  shall 
said  sections  apply  to  uny  special 
road  district  which  includes  the  whole 
or  any  part  of  any  township  which 
has  issued  bonds  for  road  purposes, 
the  whole  or  any  part  of  which  bonds 
are  outstanding  and  unpaid,  nor  shall 
said  sections  apply  to  any  special 
road  district  which  Includes  the 
whole  or  any  part  of  the  territory 
of  any  other  special  road  district 
which  has  incurred  an  indebtedness 
evidenced  by  an  issue  of  bonds,  the 
whole  or  any  part  of  which  are  out- 
standing and  unpaid." 

dectlon  7960,  R.3.  Mo.  1929  gives  the  county  courts  of 
the  several  counties,  on  behalf  of  any  township  therein,  the  right 
to  issue  bonds,  and  is  as  follows: 

"The  board  of  commissioners  of  any 
speoial  road  district  organized  and 
incorporated  under  the  laws  of  this 
state,  for  and  on  behalf  of  such 
district,  and  the  county  courts  of  the 
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several  counties,  on  behalf 
of  any  township  in  their  respec- 
tive counties,  are  hereby  authorized 
to  issue  road  bonds  to  an  amount, 
including  existing  indebtedness, 
not  exceeding  five  per  centum  of 
the  assessed  valuation  of  such 
special  road  district  or  township, 
as  the  case  may  be,  to  be  ascer- 
tained by  the  assessment  next 
before  the  last  assessment  for 
state  and  oounty  purposes,  duch 
bonds  shall  be  issued  in  denomina- 
tions of  one  hundred  dollars  or 
some  multiple  thereof,  to  bear 
interest  at  not  exceeding  six  per 
centum  per  annum,  payable  semi- 
annually, and  to  beconw  due  and 
payable  at  such  times  as  the 
board  of  commissioners  or  county 
courts  shall  determine  by  order 
of  record,  not  exceeding  twenty 
(20)  years  from  date  of  issue.” 

The  decision  in  the  case  of  dtate  ex  rel.  Jackson  ▼. 

Kackmann,  249  J.  . 71  holds  in  substance  as  follows: 

"Under  Rev.  dt.  1919,  dec.  10751, 
providing  'the  four  preceding 
sections  shall  not  apply  to  any 
township  where  the  whole  or  any 
part  thereof  is  included  in  a 
special  road  district,  nor  to  any 
special  road  district  Including 
the  whole  or  a part  of  a township 
which  has  heretofore  issued  bonds 
for  road  purposes  which  remain  unpaid’, 
held,  that  any  township  which  wa3 
included  in  whole  or  part  within 
a special  road  district  was  pre- 
cluded from  Issuing  any  bonds  for 
road  purposes  pursuant  to  sections 
10747-10751,  whether  or  not  the 
district  of  which  it  was  a part  had 
heretofore  issued  bonds  that 
remained  unpaid." 

Before  oectlon  7964,  supra,  was  amended,  only  the  first 
paragraph  or  to  the  first  semi-colon  was  then  in  existence  under 
Section  10751,  R.B.  Mo.  1919. 

Your  question  in  effect  is  as  to  whether  or  not  a portion 
or  3/5  of  the  township  can  vote  bonds  for  the  purpose  of  carrying  out 
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a W P a project,  assuming  no  bonds  are  unpaid  or  outstanding  on 
the  special  road  district  which  is  a part  of  the  tornship. 

There  is  no  provision  in  any  statute  relating  to  the  voting  of 
bonds  which  permits  any  part  of  the  township  to  vote  for  the  issu- 
ance of  the  bonds.  Section  7960,  supra,  3tates  that  the  county 
courts  of  the  several  counties  on  behalf  of  any  township  in  their 
respective  counties  are  authorized  to  issue  bonds,  etc.  The 
exceptions  are  contained  in  Section  7964,  supra,  none  of  which  are 
to  the  effect  that  only  a part  of  a township  may  have  the  right 
to  issue  bonds. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that 
your  advice  to  the  county  court  is  correct  in  that  it  would  be  nec- 
essary for  the  whole  of  the  toi^nship  to  vote  for  the  issuance 
of  the  bonds. 


Respectfully  submitted. 


OLLIVaR  ivOLRN, 

assistant  attorney  General. 


APPROVED : 


(Acting)  Attorney  General. 
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INCOME  Under  provisions  of  Sec*  10136,  Laws  of  Mo.  . 35,  p.  410, 

it  is  duty  of  county  collectors  and  Collector  of  City  of 
St.  Louis  to  forward  all  income  taxes  delinquent  for  30 
days  or  more  to  State  Auditor  for  collection.  This  applies 
to  1935  and  prior  years, 

December  3,  1936. 


Honorable  ...F.  Baumann, 
Collector  of  Revenue, 
City  of  Jt.  nouis, 

St.  Louis,  ujlssourl. 


Dear  oir: 


Your  inquiry  is  as  follows: 


" Should  the  City  Collector  of 
at.  Louis  retain  under  his  control 
and  direction  and  file  suit,  if 
he  sees  fit,  on  the  delinquent 
state  Income  taxes  that  became 
delinquent  prior  to  the  enact- 
ment of  the  1935  .iCt." 


Replying  thereto,  oection  10124,  R.L.  Lo.  1929  provides 
for  the  division  of  the  Jtate  into  115  assessment  districts,  the 
boundaries  of  which  shall  coincide  with  the  114  counties  and  the 
City  of  Lt.  Louis,  and  further  provides  that  "assessors  and  col- 
lectors of  the  several  counties  and  the  City  of  3t.  Louis  shall  be 
the  assessors  and  collectors  of  the  income  tax  of  the  districts 
in  which  they  live." 

Lection  10133  of  said  revision  provides  as 

follows : 


"assessors  and  collectors  shall  be 
compensated  in  like  manner  and  in 
like  amounts  as  for  the  assessments 
of  other  taxes:  Provided,  that  in 
counties  in  which  the  assessors  and 
collectors  are  paid  a fixed  salary, 
that  in  addition  to  the  salary  paid, 
they  shall  be  permitted  to  charge 
for  work  performed  in  the  assessing 
and  collecting  of  the  income  tax, 
as  provided  by  this  article,  the 
same  fees  as  are  charged  by  assessors 
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and  collectors  whose  salary  is 
not  fixed  by  law,  and  which  fees 
so  charged  by  said  assessors  and 
collectors  for  services  rendered 
in  assessing  and  collecting  income 
tex  shall  be  paid  by  the  state." 


Section  10136  of  the  same  revision  is  as  follows: 

"aII  taxes  assessed  on  account 
of  incomes  shall  become  delinquent 
on  the  second  day  of  June,  where 
assessments  are  required  to  be 
made  and  certified  to  by  the 
assessor  prior  to  ^pril  30,  and 
subsequent  to  Jarch  15,  in  all 
other  cases  taxes  assessed  on  ac- 
count of  income,  shall  become 
delinquent  thirty  days  after  the 
tax  book  is  required  by  law  to 
be  delivered  to  the  collector; 
and  all  taxpayers  who  become 
delinquent,  shall  have  the  same 
penalties  assessed  against  them 
as  in  the  case  of  personal  property 
taxes  and  suit  shall  be  brought 
and  the  taxes  collected  in  the 
3ame  manner  as  delinquent  personal 
taxes." 


It  will  be  noted  that  this  latter  section  contains  the 
provision  that  the  then  delinquent  income  taxes  are  authorized 
to  be  collected  by  suit,  stating  "and  suit  shall  be  brought  and 
the  taxes  collected  in  the  same  manner  as  delinquent  personal 
taxes."  In  the  wisdom  of  the  Legislature  In  shaping  the  public 
policy  of  this  Jtate,  section  10136,  supra,  was,  by  the  Laws  of 
1935,  page  410,  repealed,  and  of  course,  the  repeal  of  that 
section  did  away  with  the  authority  theretofore  by  that  section 
conferred,  l.e.,  to  collect  such  delinquent  state  income  taxes 
"In  the  same  manner  as  delinquent  personal  taxes." 

In  lieu  of  that  former  section  10136  (H.J.  iio.  1929),  the 
Legislature  thereupon  enacted  Jection  10136  (Laws  1935,  p.410  ) 
which  contains  a portion  of  the  same  provisions  as  were  contained 
in  the  original  section  which  was  repealed;  but  this  later  section, 
enacted  in  1935,  provided  a different  method  of  collecting  the 
delinquent  income  tax,  as  follows: 
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That  after  delinquency , the  collector  shall,  within  thirty 
(30)  days,  certify  the  names  of  the  delinquent  taxpayers  to  the 
Jtate  auditor,  and  the  otcte  auditor  shall,  within  sixty  (60)  dayB 
thereafter,  certify  the  names  of  the  delinquent  taxpayers  to  the 
attorney  General,  and  suit  shall  be  instituted  in  any  court  of 
competent  jurisdiction  by  the  .attorney  General  or  by  the  prosecuting 
attorney  of  the  county  at  the  direction  of  the  attorney  General,  in 
the  name  of  the  otate,  to  recover  such  tax  and  enforce  the  lien 
therefor. 

It  will  be  observed  that  oection  10136,  Laws  of  U o.  1935, 
provides:  "All  taxes  assessed  on  account  of  incomes  shall  become 
delinquent  * * * " It  does  not  say  all  taxes  that  may  be  hereafter 
assessed  on  account  of  Income  shall  become  delinquent  on  a certain 
date,  but  it  is  all  inclusive  and  it  thereafter  provides  in  a 
different  way  the  method  of  collection  of  those  taxes  than  that 
theretofore  prescribed.  In  other  words,  it  seems  the  fair  meaning 
of  the  legislative  intent  was  that  the  collection  of  all  delinquent 
state  income  taxes  should  be  not  left  in  the  hands  of  the  county 
collectors  for  more  than  thirty  days  after  they  became  delinquent, 
but  that  thereupon  they  should  be  certified  on  to  the  State  auditor 
and  to  the  attorney  General,  as  prescribed  in  said  *-sct,  to  the 
end  that  the  Btute  should  have  the  highest  administrative  legal 
officer  exert  his  direct  effort  or  supervisory  control  over  the 
collection  of  these  taxes. 

The  fair  meaning  and  we  think  reasonable  implication  is 
that  the  1935  Act  repealed  the  provisions  of  section  101£4 * R.3.  Lo. 
19L9  to  the  extent  that  the  collector  of  the  county  or  city  should 
be  the  collector  of  those  delinquent  state  income  taxes  not  longer 
than  thirty  (30)  days  after  the  same  became  delinquent. 


C0KCLU3I0N 

It  is  our  opinion  that  if  state  income  taxes  have  become 
delinquent  and  have  remained  delinquent  end  unpaid  for  thirty  (30) 
days,  it  is  the  duty  of  the  county  collector,  or  collector  of  the 
City  of  Jt.  Louis,  to  thereupon  and  within  thirty  (30)  days  of  such 
delinquency,  certify  all  delinquent  taxes  to  the  Gtate  auditor 
under  the  provisions  of  the  1935  Law,  and  that  this  course  should 
be  followed  with  respect  to,  not  only  the  tuxes  that  became  delin- 
quent in  1935,  but  also  as  to  all  state  Income  taxes  that  became 
delinquent  prior  thereto. 

Respectfully  submitted. 


AirrROVLD-: 


GR/iLij  iaT301i , 

Assistant  Attorney  General. 


TTSTT  ’im.-ffT: 


SCHOOL  <k  SCHOOL  DISTRICTS:  ) 

) Must  state  monthly  wage  and 
CONTRACT:  TEACHERS:  ) definite  and  certain. 


. arch  18,  1936.  y^>  Q 


Honorable  -i.  C.  Beckham 
Prosecuting  attorney 
Crawford  County 
iteelville,  Missouri 


Dear  Mr.  Beckham: 


This  Is  to  acknowledge  receipt  of  your  letter  of 
March  14,  1936,  requesting  the  opinion  of  this  Department, 
which  letter  is  as  follows: 

"I  would  like  to  have  your  opinion 
upon  the  followin  proposition: 

"During  the  past  school  year  there 
have  been  a number  of  school  teachers 
employed  in  Crawford  County  under  a 
written  contract  that  provides  that 
the  teacher  is  to  receive  a stated 
sum  per  month  as  wages,  and  in  addi- 
tion to  that  stated  sum  she  is  to 
also  receive  whatever  amount  there 
might  remain  in  the  teachers  fund  at 
the  close  of  the  term  of  school.  It 
so  happened,  due  to  dividend  payments 
from  closed  banks,  and  enhanced 
re\enue  from  the  sales  tax,  that  in 
some  case  there  is  more  money  remaining 
in  the  teachers  fund  at  the  close  of 
the  term  of  school  than  the  teacher 
has  already  received  in  the  form  of 
montHv  payments.  Now,  some  of  the 
school  boards  are  questioning  whether 
or  not  they  are  bound  under  the  contract 
to  pay  the  teacher  this  comparatively 
large  sum  of  money  as  a bonus. 
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"I  believe  that  the  statute  section 
9209  specifically  states  that  the 
teachers  contract  must  specify  the 
wage  per  month  to  be  paid.  I am  Just 
wondering  if  this  statute  is  strictly 
construed,  whether  or  not  the  school 
board  could  legally  pay  the  teacher 
the  remaining  balance  in  the  teachers 
fund  as  a bonus." 


In  replying  to  your  question  we  must  refer  to  the 
statutes  of  Missouri  governing  contracts  between  school 
teachers  and  boards  of  directors  and  boards  of  education, 
and  the  general  powers  given  to  such  boards  under  the 
statutes. 

ejection  9209,  R.  S.  Mo.  1929,  as  re-enacted  b„  Laws 
of  Missouri,  1933,  page  387,  provides: 

"The  board  shall  have  power,  at  a 
regular  or  special  meeting  calle  d after 
the  annual  school  meeting,  to  contract 
with  and  employ  legally  qualified 
teachers  for  and  in  the  name  of  the 
district;  all  special  meetings  shall 
be  called  by  the  president  and  each 
member  notified  of  the  time,  place 
and  purpose  of  the  meeting.  The  con- 
tract shall  be  made  by  order  of  the 
board;  shall  specify  the  number  of 
months  the  school  is  to  be  taught 
and  the  wages  per  month  to  be  paid; 
shall  be  signed  by  the  teacher  and 
the  president  of  the  board,  and  attested 
by  the  clerk  of  the  district  when  the 
teacher's  certificate  is  filed  with 
said  clerk,  who  shall  return  the  certifi- 
cate to  the  teacher  at  the  expiration  of 
the  term.  The  certificate  must  be  in 
force  for  the  full  time  for  which  the 
contract  is  made.  The  board  shall  not 
employ  one  of  its  members  as  a teacher. 
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nor  shall  the  teacher  serve  as  clerk 
of  the  district.  All  transactions  of 
the  board  under  this  section  must  be 
recorded  by  and  filed  with  the  district 
clerk.  rovided,  that  the  board  of 
Education  of  any  first  class  high 
school  may  employ  a superintendent 
either  before  or  after  the  annual 
school  election." 


Section  9210,  R.  S.  Mo.  1929,  provides  in  part 
as  follows: 


"The  contract  required  in  the  preceding 
section  shall  be  construed  under  the 
general  law  of  contracts,  each  party 
thereto  bein^  equally  bound  thereby.  *" 


Section  2962,  R.  S.  jo.  1929,  provides: 

"No  county,  city,  town,  village, 
school  township,  school  district  or 
other  municipal  corporation  shall 
make  any  contract,  unless  the  same 
shall  be  within  the  scope  of  its 
powers  or  be  expressly  authorized 
by  law,  nor  unless  such  contract 
be  made  upon  a consideration  wholly 
to  be  performed  or  executed  sub- 
sequent to  the  making  of  the  contract; 
and  such  contract,  including  the  con- 
sideration, shall  be  in  writing  and 
dated  when  made,  and  shall  be  sub- 
scribed by  the  parties  thereto,  or 
their  agents  authorized  by  law  and 
duly  appointed  and  authorized  in 
writing." 


It  will  be  noted  t">at  Section  209,  as  amended, 
provides,  "The  contract  shall  be  made  by  order  of  the  board; 
shall  specify  the  number  of  months  the  school  is  to  be 
taught  and  the  wages  per  month  to  be  paid; " etc.  It  will 
therefore  be  seen  that  “he  boarcT* must  specify  in  the  contract 
the  wages  per  month  to  be  paid  the  teacher  and  the  contract 
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cannot  be  indefinite  and  uncertain  as  to  the  amount  of 
wages  per  month  a teacher  may  receive,  but  it  must  be  set 
out  in  the  contract  definitely  what  the  teacher  is  to 
receive  as  wages  per  month. 

Section  2962,  supra,  provides  in  part  as  follows: 

"No  * * * school  district  or  other 
municipal  corporation  shall  make  any 
contract,  unless  the  same  shall  be 
within  the  scope  of  its  powers  or  be 
expressly  authorized  by  law,  * # 


As  was  said  by  the  court  in  Edwards  v.  Kirkwood, 
147  Mo.  App.  599,  1.  c.  617: 

"As  the  powers  and  duties  of  such 
officers  are  defined  and  marked  out 
by  the  law,  they  are  oper  to  ascertain- 
ment for  one  and  all  alike.  In  this 
respect,  there  is  a distinction  between 
a public  and  a private  agency.  In  those 
cases,  therefore,  where  the  obligation 
of  the  public  negotiated  through  its 
agent,  is  sought  to  be  enforced  against 
the  municipality,  the  rule  obtains  that 
every  person  is  required  at  his  p ril 
to  ascertain  at  the  time  the  contract 
is  entered  into  that  it  is  within  the 
scope  of  the  authority  which  the  law 
conferred  upon  the  officer." 


And  also  In  the  case  of  Rudy  v.  School  District, 
30  o.  A p.  113,  1.  c.  117,  it  is  said: 

"There  is  no  question  that  a school 
district  is  a quasi  corporation,  and 
that  the  powers  of  its  corporators 
and  directors  are  prescribed  and  limit- 
ed by  statdbe  (Buchanan  v.  school 
District,  25  Mo.  App.  85),  and,  also. 
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it  may  ’oe  added,  by  such  provisions 
of  the  constitution  of  the  state  as 
are  self -enforcing.  Nor  is  there  any 
doubt  that  a person  entering  into  a 
contract  with  a school  district, 
through  its  directors,  must,  at  his 
peril,  take  notice  of  the  limited 
powers  of  the  directors,  and  if  he 
enters  into  a contract  with  them  in 
excess  of  their  powers,  no  recovery 
can  be  had  by  him  thereon.  Cheeney 
v.  Brookfield,  60  Mo.  53." 


The  contract  as  mentioned  in  your  letter  sets  forth 
a stated  sum  as  wages  the  teacher  is  to  receive  and  then 
j;oes  further  and  says  the  teacher  also  is  to  receive  what- 
ever amount  might  remain  in  the  teacher’s  fund  at  the  close 
of  the  term  of  school.  e do  not  think  that  it  is  within 
the  power  of  the  school  board  to  make  a contract  which  is 
as  indefinite  and  uncertain  as  this  one  would  be  and  give 
to  the  teacher  this  added  sum  over  and  above  the  monthly 
vaa^e  which  the  statute  says  must  be  set  forth  in  the  contract. 
Anyone  contracting  with  a school  district  does  so  at  his 
peril  and  is  presumed  to  know  the  limitations  of  the  board, 
and  if  the  board  enters  into  a contract  beyond  the  scope  of 
its  powers,  no  recovery  can  be  had  against  the  school  district 


Conclusion. 

It  is,  therefore,  the  opinion  of  this  Department  that 
that  part  of  the  contract  which  provides  that  the  teacher  is 
to  receive  "in  addition  to  that  stated  sum  she  is  to  also 
receive  whatever  amount  there  might  remain  in  the  teachers 
fund  at  the  close  of  the  term  of  school,”  is  invalid  and 
cannot  be  enforced  against  the  district. 


Very  truly  yours. 


COVELL  R.  HEWITT 

APPROVED:  Assistant  ittorney-General 


J 0 HR  f.  HOFFMAN.  Jr., 
(Acting)  Attorney-General 


INTOXICATING  LIQ.UOR: 


City  Ordinance  permitting  licensees  of  in- 
toxicating liquor  to  se±l  3.2%  beer  on 
Sunday  is  in  conflict  with  State  law, and  void 


April  9,  1936 


Honorable  £•  J.  decker 
Supervisor  of  Liquor  Control 
Liquor  Control  Department 
Jefferson  City  .Missouri 


f 


Dear  Sir: 


Ihls  will  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  froaa  this  office.which 
reads  as  follows: 

"The  Supervisor  requests  an  immediate 
opinion  upon  the  following  subject: 

"The  Board  of  Aldermen  of  the  City  of 
St. Louis  has  recently  passed  an  or- 
dinance over  the  Mayor’s  vetoe,  per- 
mitting 3.2%  beer  to  be  sold  between 
the  hours  of  12:01  A.  a.,  Sunday  to 
1:30  A.  J. 9 Monday , and  between  the 
hours  of  1:00  P.  k.  Sunday  to  1:30 
A.  id.  , Monday. 

"«.ay  permittees  holding  permits  to 
sell  all  kinds  of  intoxicating  liquors 
by  the  drink  sell  3.2j&  beer  on  Sundays 
under  their  by  the  drink  permit? 

"Also  may  persons  holding  5#  feeer  per- 
mits sell  3.2jS  beer  on  Sundays  under 
said  5%  beer  permits? 

"In  your  opinion  is  this  ordinance,  as 
passed  by  the  Board  of  Aldermen*  valid* 
and  does  said  ordinance  prevent  this 
department  from  enforcing  the  provisions 
of  the  liquor  control  act,  covering  the 
time  and  hours  of  sale  of  intoxicating 
liquors,  as  provided  In  sections  15  qnd 
15-A  of  the  act,  and  also  the  privileges 
as  provided  In  section  22  of  the  act?  " 


Honorable  E.  J.  tieeker 
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The  ordinance  about  which  you  inquire,  recently  passed 
by  the  board  of  Aldermen  of  the  City  of  St .Louis,  is  Section  9 
of  Ordinance  Number  40630  which  repealed  Section  9 formerly  enacted. 
Said  section  is  long  and  would  serve  no  useful  purpose  to  set  it 
out  In  full.  briefly,  it  provides  for  a license  for  the  pale  of 
3.2/6  beer  and  intoxicating  liquor  at  retail  by  the  drink  for  con- 
sumption In  the  place  where  sold,  which  Includes  the  sale  of  In- 
toxicating liquor  In  the  original  package  and  such  non- intoxicating 
beer  in  the  original  package.  Scld  ordinance  also  provides  for 
a license  to  sell  malt  liquor  not  In  excess  of  five  per  cent  by 
weight,  at  retail,  by  the  drink,  which  license  also  permits  the 
holder  thereof  to  sell  non-intoxicating  beer.  It  also  provides 
for  a license  to  sell  intoxicating  liquor  in  the  ori-inal  package 
containing  not  in  excess  of  five  per  cent  of  alcohol  by  weight, 
which  also  permits  the  holder  to  sell  non-intoxicating  beer  in 
the  orl  Inal  package  direct  to  the  consumers.  Said  ordinance 
provides  further  that  no  person  licensed  to  sell  intoxicating 
liquor  shall  sell,  give  away  or  otherwise  dispose  of  or  suffer 
the  same  to  be  done  In,  upon  or  about  his  premises,  My  intoxicat- 
ing liquor  on  the  first  day  of  the  week  commonly  called  Sunday, 
or  upon  the  day  of  any  general,  municipal,  special  or  primary 
election  In  the  City  of  St.Louls;  provided,  that  the  sale  of  such 
intoxicating  liquor  may  be  resumed  on  any  such  election  day  after 
the  expiration  of  thirty  (30)  minutes  following  the  hour  or  time 
fixed  by  law  for  the  closing  of  the  polls  of  any  such  election. 

The  part  of  the  section  about  which  you  are  especially  concerned 
provides  that  all  licensees  authorised  under  the  provisions  of 
Section  9 to  sell  non-Intoelcating  beer  of  not  more  than  3.2^ 
alcohol  by  weight,  are  permitted  to  sell  such  non-Intoxlcatlng 
beer  between  the  hours  of  12:01  A.  K.  Sunday  to  1:30  A.  M.  Sun- 
day, and  between  the  hours  of  1:00  P.  m.  Sunday  to  1:30  A.  M. 

Monday.  As  licensees  to  sell  all  kind  of  intoxicating  liquor  at 
retail  for  consumption  on  the  premises,  and  licensees  to  sell 
five  per  cent  beer  by  the  drink,  and  also  licensees  to  sell 
intoxicating  liquor  In  the  original  package  containing  not  In 
excess  of  five  per  cent  of  alcohol  by  weight,  are  permitted  to 
sell  3.2/6  beer, this  ordinance.  If  valid,  would  permit  such 
licensees  to  sell  non- intoxicating  beer  between  the  hours  of 
12:01  A.  M.  Sunday  to  1:30  a.  M.  Sunday  and  between  the  hours 
of  1:00  P.  M.  Sunday  to  1:30  A.  M.  Monday. 

Section  22  of  the  Liquor  Control  Act  provides  that  a 
license  Issued  for  the  sale  of  malt  liquor  not  in  excess  of  five 
per  cent  by  weight,  by  the  drink,  for  consumption  on  the  premises 
where  sold,  shall  also  permit  the  holder  thereof  to  sell  non- 
lntoxlcatlng  beer.  A licensee  authorized  to  sell  malt  liquor 
containing  not  in  excess  of  five  per  cent  of  alcohol  by  weight, 
in  the  original  package.  Is  also  authorized  to  sell  non-intoxicating 
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beer  !n  the  original  package.  Thla  section,  however,  con- 
tains the  proviso  which  reads  as  follows: 

"Provided,  however,  that  no  licensee 
holding  a license  to  sell  malt  liquor 
containin ■■  alcohol  in  excess  of  three 
and  two- tent '..'3  per  cent  (3.2;/)  by 
weight  or  any  'o’ !her~klpd  or  ciiaracter  of 
InioxtcalTlnK  ljquor,  sViall  sell , give 
away  or  otherwise  dispose  of,  or  suffer 
the  same  to  be  done  in,  upon  or  about 
his  premises  any  non-intoxicating  beer 
in  any  quantity,  either  in  the  original 
package  or  by  the  drink,. on  the  first 
day  of  the  week  commonly  called  Sunday, 
or  upon  the  day  of  any  general,  special 
or  primary  election  in  this  state,  or 
upon  any  covnty,  township,  city,  town 
or  municipal  election  day.  Provided, 
the  sale  of  such  intoxicating  liquors 
may  be  resumed  on  any  such  election 
day  after  the  expiration  of  thirty 
minutes  next  following  the  hour  or  time 
fixed  by  law  for  the  closing  of  the 
polls  at  any  such  election.  Any  person 
violating  the  provisions  of  t ils  section 
shall  be  deemed  guilty  of  a misdemeanor." 


It  is  plain  from  the  above  that  the  city  ordinance  in 
question  is  inconsistent  and  In  conflict  with  section  22  of  the 
State  Liquor  Control  Act.  The  only  authority  of  a city  to 
regulate  and  control  the  sale  of  intoxicating  liquor  within  Its 
limits  is  found  In  Section  25  of  the  Liquor  Control  Act,  which 
reads,  in  part,  as  follows: 

"The  Board  of  Aldermen,  City  Council 
or  other  proper  authorities  of  in- 
corporated cities,  may  charge  for 
licenses  Is3\ied  to  manufacturers , 
distillers,  brewers,  wholesalers  and 
retailers  of  all  intoxicating  liquor, 
located  within  their  limits,  fix  the 
amount  to  be  charrred  for  such  license, 
subject  to  the  limitations  of  this  act, 
and  provide  for  the  collection  thereof. 
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make  and  enforce  ordinances  for  the 
regulation  and  control  of  the  sale 
of  all  intoxicating  liquors  within 
their  limits , provide  for  penalties 
for  the  violation  of  such  ordinances, 
where  not  inconsistent  with  the  pro- 
visions  of  this  act. 


The  above  section  specifically  prohibits  a city  from 
passing  an  ordinance  inconsistent  with  the  provisions  of  the 
Liquor  Control  Act. 


Section  72o9,  Revised  Statutes  Missouri  1929,  reads 
as  follows: 


"Any  '■runicipal  corporation  in  this 
state,  whether  under  general  or 
special  charter,  and  having  authority 
to  pass  ordinances  regulating  subjects, 
matters  and  thin  s upon  whioh  there 
is  a general  law  of  the  state,  unless 
otherwise  prescribed  or  authorized  by 
some  special  provision  of  its  charter, 
shall  confine  and  restrict  its  juris- 
diction and  the  passage  of  its  ordinances 
to  and  in  conformity  with  the  state  law 
upon  the  same  subject." 


It  is  a well  recognized  principle  of  law  that  when 
the  Legislature  provides  a uniform  system  for  the  regulation, 
control  and  licensing  of  the  liquor  traffic  that  it  has  the  ef- 
fect to  repeal  all  Inconsistent  provisions  of  municipal  charters 
and  the  ordinances  adopted  under  them.  In  other  words,  the 
only  authority  that  a city  now  has  to  regulate  and  control  the 
sale  of  Intoxicating  liquor  Is  fcund  in  ^action  25  of  the  Liquor 
Control  Act. 

In  the  case  of  State  ex  rel.  v.  iilcCanmon  111  Mo.  App. 
1.  c.  630,  631,  the  Court  said: 

"toe  are  of  the  opinion  that  the  charter 
powers  relied  upon  do  not  confer  authority 
upon  the  city  to  overturn  the  general  law 
on  the  subject  of  dramshops.  Indeed,  the 
charter  Itself,  as  above  quoted,  shows 
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that  the  city  has  no  power  to  pasa 
ordinances  on  any  subject  which  are 
repugnant  to  the  laws  of  the  State. 

So  therefore  when  the  State  law  says 
that  a license  shall  be  granted  on 
the  petition  of  two-thlrda  of  the 
Inhabitants  of  a block,  the  board  of 
aldermen  have  not  the  autiiorlty  to 
say  that  there  snail  be  a petition 
of  two- thirds  of  the  entire  city. 

Though  the  city  Is  authorized  to 
regulate  a dramsnop,  It  cannot  regulate 
It  In  those  particulars  which  would 
be  Inconsistent  with  the  regulations 
made  by  the  Ltate.  For  Instance, It 
Is  a part  of  the  State  roulatlon  that 
dramshop  keepers  shall  not  sell  to 
minors,  nor  to  habitual  drunkards. 

Nor  shall  they  keep  opdn  on  Sunday, 
or  keep  music  halls  or  gambling  de- 
vices; nor  shall  they  allow  sparring 
contests  or  cockfi  htln  . Certainly, 
a city  of  the  fourth  class,  under 
the  charter  powor  to  regulate  dram- 
shops above  mentioned,  could  not,  by 
ordinance,  permit  such  thin  s." 


In  the  case  of  St. Louis  v.  Tlelkomeyer  226  iio.  1.  c. 
140,  it  was  said: 

"It  is  insisted  by  appellant  that  the 
city  ordinance  in  question  is  void  be- 
cause inconsistent  with  the  Slate 
statute  on  the  same  subject. 

” ihe  city  of  St  .Louis  lias  express  au- 
thority under  Its  charter  1 to  license, 
tax  and  regulate  ...  saloons,  beer 
houses,  tippling  houses,  dramshops  and 
gift  enterprises.'  (art. 3, sec. 26, clause 
5.) 

"The  State, however , has  the  sovereign 
power  to  rerulate  those  matters  and  its 
authority  being  paramount.  It  follows 
that  a city  ordinance  is  not  valid  if 
It  Is  In  conflict  with  the  law  of  the 
State  on  the  same  subject." 


Honorable  E.  J.  Backer 
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In  view  of  all  the  above.  It  la  the  opinion  of  this 
Department  that  a person  licensed  to  sell  Intoxicating  liquor 
of  any  kind,  whether  five  per  cent  beer  or  Intoxicating  liquor 
of  all  kinds.  Is  prohibited  from  selllnf*  3.2/6  beer  on  Sundays 
under  the  provisions  of  Section  22  of  the  Liquor  Control  Act. 

If  such  a licensee  should  sell  3.2j6  beer  on  Sunday  he  would  be 
guilty  of  a misdemeanor  and  subject  to  prosecution  and  his 
license  would  be  subject  to  be  revoked,  under  the  provisions 
of  Section  13  of  the  Liquor  Control  Act. 

It  Is  the  further  opinion  of  this  Department  that  that 
part  of  the  ordinance  in  question  giving  persons  licensed  t 
sell  Intoxicating  liquor  the  right  to  sell  non-lntoxl eating  beer 
between  the  hours  of  12:01  A.  M.  Sunday  to  1:30  A.  M.  Sunday, and  be- 
tween the  hours  of  1:00  P.  M.  Sunday  to  1:30  A.  M.  Monday , Is  In- 
consistent and  In  conflict  with  the  State  law  on  the  same  subject, 
and,  is  therefore  void.  In  any  event  the  State  law  being  para- 
mount, such  ordinance  would  not  prevent  your  Department  from  en- 
forcing the  provisions  of  the  Liquor  Control  Act. 


Very  truly  yours. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED* 


JoMri  "flop  ’^AT,  7r~. 

(Acting)  Attorney  General 


JET:LC 


COUNJY  TREASURE*: 


/ 


I 


By  reason  of  Sec.  12132a,  Laws  1933,  p.  338, 
office  of  county  treasurer  in  counties  oi*  l^ss 
40,000  inhabitants  is  abolished  and  from  Jan. 
duties  of  office  will  be  carried  on  by  County 
Collector* 


May  29,  1936. 


Hon.  G.C.  Beckham, 
Prosecuting  Attorney, 
Crawford  County, 
Steelvllle,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  May  26, 

requesting  an  opinion  as  to  the  following  state  of  facts: 

# 

"Crawford  County  has  a population 
of  between  11  and  12  thousand,  and 
is  not  under  township  organization. 

Mr.  ochroeder's  term  of  office  as 
County  Treasurer  expires  on  the  31st 
day  of  December,  1936.  Be  now  wants  to 
file  for  this  same  office  again.  1 
have  advised  him  that,  in  my  opinion, 
section  12132a  of  the  session  acts  of 
1933  eliminates  his  offloe,  and  that 
the  duties  of  the  treasurer  will 
after  January  1,  1937,  be  performed 
by  the  Collector. 

"Mr.  Jchroeder  does  not  seem  to  be 
satisfied  with  my  construction  of  this 
statute,  so  I would  like  to  have  your 
opinion  on  the  proposition." 


section  12132a,  Laws  of  Missouri,  1933,  p.  338  provides: 

"On  and  after  the  expiration  of  the 
term  of  office  of  the  county  treas- 
urer on  the  31st  day  of  December, 

1936,  in  all  counties  of  this  state 
which  now  or  hereafter  have  a popu- 
lation of  less  than  40,000  inhabitants 
according  to  the  last  decennial  United 
Jtates  census  and  not  under  township 
organization,  the  county  collector 
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shall  take  over  all  the  duties 
now  performed  by  the  county 
treasurer  and  such  collector 
shall  be  county  collector  and 
ex  officio  county  treasurer  and 
shall  perform  any  and  all  duties 
now  devolving  upon  the  county 
collector  and  county  treasurer. 

Juch  collector  shall  act  as 
ex  officio  treasurer  and  perform 
the  duties  attached  thereto  with 
no  additional  remuneration  other 
than  such  moneys  as  are  allowed 
by  law  for  his  services  as  county 
collector,  and  he  shall  not  be 
required  to  give  any  bond  other  than 
the  bond  given  as  county  collector, 
all  duties  and  obligations  now 
imposed  by  law  upon  county  treas- 
urers in  counties  having  a population 
of  less  than  40 t 000  inhabitants 
according  to  the  last  decennial 
United  Jtates  census  are  hereby 
set  over  and  made  a part  of  the 
duties  and  obligations  of  the 
ex  officio  county  treasurer  as 
provided  for  in  section  12132a. " 


COI.CLUolUK 

In  view  of  the  fact  that  Crawford  County  has  a population 
of  less  than  40,000  inhabitants,  it  is  the  opinion  of  this 
department  that  the  office  of  County  Treasurer  has  been  abolished 
by  reason  of  section  12132a,  supra,  and  the  duties  of  that  office 
will,  from  the  1st  day  of  January,  1937,  be  carried  out  by  the 
County  Collector. 


Respectfully  submitted. 


jtPlHOVhJ) : 


JOHN  «.  HOFFksli,  Jr., 
.assistant  attorney  General. 


roT  -ficki* TRidk. ' 1 
.attorney  General. 


ELECTIONS:  (1)  Board  of  election  commissioners  cannot  continue  to  receive 

applications  for  erasure  of  names  after  Monday  noon, 
October  19,  1936  under  Section  10596,  RSMo  1929; 

(2)  Board  of  Election  Commissioners  or  any  two  members  do  not 
have  power  to  order  recanvass  of  Kansas  City  or  Portion 
thereof  under  Section  10568,  RSMo  1929. 


October  23,  1936. 


honorable  Fred  Bellemere,  Chairman, 
Board  of  Section  Commissioners, 
Kansas  City,  Missouri. 


FILED 


Bear  Jir: 


This  department  acknowledges  receipt  of  your  letter 
of  October  21  relating  to  the  registration  and  election  laws 
governing  the  City  of  Kansas  City.  Your  letter  is  as  follows: 

"From  time  to  time  up  to  and 
Including  .Monday,  October  19th, 

1336,  at  noon,  there  had  been  reports 
of  fraudulent  registration  called 
to  the  attention  of  the  Board  of 
Election  Commissioners  by  the  pub- 
lic press  of  Kansas  City  and  by  the 
ziepubllcan  organization.  Kach  of 
these  reports  have  been  carefully 
investigated  by  the  Board  of  JSleetion 
Commissioners  and  in  cases  where 
the  registrants  were  not  found  at 
the  addresses  where  registered,  an 
application  to  hove  the  name  erased 
was  filed  by  the  Board  in  accordance 
with  the  provisions  of  our  statutes. 

"The  question  now  arises  as  to  what 
procedure  the  Board  should  take  on 
reports  of  alleged  fraudulent  regis- 
tration made  from  now  to  election 
day,  and  what  right,  Jf  any,  the  Board 
has  to  erase  names  from  the  registers 
after  October  19th,  1936. 

"There  lias  been  a request  made  the 
Board  for  a recanvass  of  parts  of 
Kansas  City  and  it  is  claimed  by  some 
that  under  Section  10568  any  two  members 
of  the  Board  have  power  to  order  and 
conduct  such  recanvass.  We  desire 
an  opinion  on  this  section." 


^on.  Fred  Bellemere 
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Under  Section  5 of  ^article  VIII  of  the  Constitution  of 
iiissouri  it  is  the  duty  of  the  Legislature  to  provide  laus  gov- 
erning the  registration  of  voters  in  counties  and  cities  of 
certain  population.  The  purpose  of  such  registration  is  not  to 
deny  the  right  of  suffrage  to  any  one,  but  it  is  a regulation  of 
that  right— not  a qualification.  Of  course,  the  primary  purpose 
of  registration  lams  is  to  prevent  fraud.  Registration  permits 
the  ascertaining  by  the  Board  of  Election  Commissioners  of  an 
authentic  list  of  the  qualified  electors,  iiivery  statute  pertain- 
ing to  registration  and  voting  should  be  construed  so  as  to  give 
the  voter  the  fullest  opportunity  to  have  his  name  placed  upon 
the  register,  consistent  and  reasonable  with  precautions  agai-nst 
fraudulent  registration  and  voting, 

Section  10567,  R.*j.  Mo.  1929  creates  a board  of  election 
commissioners  and  along  with  other  statutes,  defines  the  duties 
and  powers  of  the  commission.  Ve  deem  a board  of  election 
commissioners  to  be  an  administrative  body  with  Judicial  functions 
but  with  no  greater  power  than  those  enumerated  in  the  statutes, 
like  v,  Megoun,  44  Mo.  491;  20  C.J.  85,  dec.  59. 

«.s  a general  rule,  election  laws  must  be  liberally 
construed  in  aid  of  the  right  of  suffrage,  dtate  ex  rel.  v.  Hough, 
193  Uo . 615. 

It  is  further  stated  in  the  oase  of  Nance  v.  Kearbey,  251  Mo. 
374  that: 

"The  right  to  vote  is  not  a vested 
natural  right  in  a strict  sense, 
yet  it  is  a constitutional  right 
in  those  citizens  possessed  of 
enumerated  constitutional  qualifi- 
cations. " 

^.nd  again,  in  the  same  case,  the  Court  said: 

"a  constitutional  right  to  vote 
may  not  be  so  regulated  by  statute 
as  to  be  entirely  abrogated  or 
lightly  denied. " 

VI th  these  principles  and  decisions  in  mind,  we  think 
that  the  statutes  relating  to  registration  end  voting,  insofar 
as  the  rights  of  suffrage  are  concerned,  should  be  liberally 
construed  and  in  most  Instances  said  statutes  are  directory  in 
nature  and  not  mandatory,  as  was  said  in  the  two  cases  styled 
"Htate  v.  Brown",  33  3.7 /.  (2nd)  105  and  109* 


Hon.  Frsd  Bellemere 
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The  first  question  which  you  present  is  in  substance  - 
What  is  the  effect  of  the  time  of  filing  applications  for 
erasing  names  on  the  register  as  provided  for  in  Section  10596, 
fl.o.  Lo.  1929?  Does  this  statute  contain  provisions  for  the 
elector  asserting  his  own  right  to  register?  Is  it  a statute 
in  which  the  elector  is  demanding  that  he  be  given  the  right  to 
register  and  thus  become  a legal  voter?  Our  interpretation  of 
this  section  is*  that  it  is  not  a right  given  to  the  elector 
himself  to  assert  his  legal  rights  to  vote,  but  rather  it  is  a 
right  given  to  other  persons  who  challenge  the  right  of  the 
elector  to  register  and  thereby  become  a legal  voter.  The  per- 
tinent part  of  said  section  is  as  follows: 

'’Applications  to  said  commissioners  for  the 
purpose  of  erasing  a name  on  the  reg- 
ister must  be  made  by  filing  the  same 
in  the  o fice  of  the  board  at  any  time 
before  twelve  o’clock  noon  on  the  Lion- 
day  of  the  second  week  before  election, 
and  a docket  shall  be  made  in  the  order 
of  the  wards  and  precincts.  The 
commissioners  shall  sit  to  hear  such 
applications,  commencing  on  the  Thurs- 
day of  the  second  week  before  such 
election  and  continuing  with  the 
exception  of  Sunday  until  all  of  such 
applications  are  heard  and  decided, 
ouch  sitting  shall  commence  at  eight 
o’clock  a.m. , and  continue  to  ten 
o’clock  P.L.  on  each  and  every  of 
such  days  with  intermissions  between 
twelve  o’clock  noon,  and  one  o’clock 
P.ji.  and  five  o’clock  and  six  o’clock 
P.Iu. , on  each  and  every  of  such  days. 

The  application  shall  be  heard  in  the 
numerical  order  of  the  wards  and 
precincts.  Upon  the  failure  of  the 
person  to  appear  in  person  before 
the  board  to  answer  the  application 
to  erase  his  name  from  the  register 
at  the  time  it  is  reached  for  hearing, 
the  application  shall  be  allowed,  unless 
a majority  of  the  board  shall  decide 
otherwise;  but  in  the  event  of  the 
appearance  in  person  it  shall  require 
the  action  of  a majority  of  the  board 
to  allow  the  application.  The  decision 
on  each  application  3hall  be  announced 
at  once,  after  hearing,  and  a minute 
made  thereon  in  the  docket.  V/here 
the  application  to  erase  a name  shall 
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be  allowed  the  board  shall 
cause  the  same  to  be  erased 
forthwith.  ***** 


Section  10595,  tf.o.  i.;o.  1929  should  be  noted  in  connection 
with  faction  10596,  said  section  10595  being  as  follows: 

M^ny  voter  or  voters  in  the  ward 
containing  such  precinct  may  make 
application,  in  writing,  before 
such  board  of  election  conmission- 
ers,  to  have  any  name  upon  such 
register  of  any  precinct  in  the 
ward  erased;  which  application 
shall  be  in  substance  in  the  words 
and  figures  following: 

I (or  we) do 

hereby  solemnly  swear 
(or  affirm)  that  I (or  we) 

believe  that is  not 

a qualified  voter  in  the 

precinct .ward 

of  the  city  of and 

hence  I (or  we)  ask  that 

his  name  be  erased  from 

the  register  of  such  precinct. 

But  it  shall  be  a misdemeanor  to 
sign  or  cause  to  be  so  filed  any 
such  application  to  have  erased  any 
name  lawfully  upon  any  such  register, 
unless  the  person  signing  such 
application  had  then  cause  to  fairly 
justify  him  in  a belief  that  the 
name  ought  to  be  erased  from  such 
register.  Such  application  shall 
be  signed  and  sworn  to  by  the 
applicants,  and  filed  with  3aid 
board.  Thereupon,  notice  of  such 
application,  with  the  demand  to 
appear  and  show  cause  why  his 
name  shall  not  be  erased  from 
said  register,  shall  be  personally 
served  upon  such  person,  or  left 
at  his  place  of  residence,  named 
in  such  registry,  by  a messenger 
of  said  board  of  commissioners;  as 
to  the  manner  and  time  of  serving 
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such  notice,  such  messenger 
shall  make  affidavit;  said  mes- 
senger shall  also  make  affidavit 
of  the  facts  in  case  he  cannot 
find  such  person  or  his  place  of 
residence,  and  that  he  vent  to 
the  place  named  on  such  register 
as  his  place  of  residence,  rhich 
affidavit  shall  be  sufficient 
evidence  of  due  notice,  Guoh 
notice  shall  be  served  at  least 
one  day  before  the  time  fixed  for 
such  party  to  show  cause,  Raid 
commissioners  shall  also  cause 
a like  notice  or  demand  to  be 
sent  by  mail,  duly  stamped,  and 
directed  to  such  person  to  the 
address  upon  such  registry,  at 
least  two  days  before  the  day 
fixed  in  said  notice  to  show 
cause. " 


Reiterating  in  part  the  substance  of  Sections  10595  and 
10596,  it  would  appear  that  after  a person  has  been  registered 
according  to  the  provisions  of  Chapter  61  of  ..article  17,  Revised 
statutes  of  ilissouri  1929,  any  qualified  voter  can  apply,  in 
writing,  to  the  board  if  he  have  cause  to  fairly  justify  him  in 
the  belief  that  such  voter’s  name  ought  to  be  erased.  The  person 
whose  name  is  challenged,  or  whose  name  is  requested  to  be  erased, 
receives  personal  notice  of  the  same  and  the  board  fixes  a certain 
day  for  hearing  after  the  service  of  the  notice.  an  added 

precaution,  the  board  mails  a notice  to  such  person. 

The  first  portion  of  oection  10596  states,  "Must  be  made  by 
filing  the  same  in  the  offioe  of  the  board  at  any  time  before  12 
o’clock  noon  on  the  iiondey  of  the  second  week  before  election.  " 
Therefore,  the  question  resolves  itself  into  whether  or  not  the 
board  is  to  disregax'd  the  tine  mentioned  in  said  section  and  con- 
tinue to  receive  applications  up  to  and  including  the  day  of  election, 
or  is  it  the  mandatory  duty  of  the  board  to  follow  the  terms  of 
the  statute  and  refuse  to  receive  and  hear  applications  filed  after 
Afonday  noon,  October  19,  1936? 

The  case  of  jgate  ex.  inf.  attorney  General  v.  Lamar,  316 
mo.  721,  the  Court  said: 

"A  statute  specifying  the  time 
within  which  a public  officer 
is  to  perform  an  offioial  act  is 
directory  unless  the  nature  of 
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the  act  or  the  language  of  the 
statute  shows  a limitation  of 
the  officer's  power." 


Regarding  the  terms  of  mandatory  and  directory  statutes, 
we  think  the  rule  is  well  stated  in  the  case  of  Granite  Bituminous 
Paving  Co.  v.  McManus,  144  Mo.  App.  593: 

"Whether  a statutory  requirement 
is  mandatory  or  directory  depends 
on  its  effect.  If  no  substantial 
rights  depend  on  it  and  no  injury 
can  result  from  ignoring  It,  and 
the  purpose  of  the  Legislature 
can  be  accomplished  in  a manner 
other  than  prescribed  and  substan- 
tially the  some  results  obtained, 
then  the  statute  will  generally 
be  regarded  as  directory,  but  if 
not,  it  will  be  mandatory." 


Regarding  the  word  "must",  if  the  statute  contains  the 
word,  the  case  of  Kansas  City  v.  J.I.  Case  Threshing  Mahhine  Co., 
87  o.W.  (End)  195  states  as  follows: 

"The  words  'may',  'must',  and  'shall* 
are  used  interchangeably  in  statutes 
without  regard  to  their  literal 
meaning  and  are  to  be  given  effect 
which  is  necessary  to  carry  out 
intention  of  Legislature  as  deter- 
mined by  ordinary  rules  of  construc- 
tion. " 


In  the  case  of  .'arrington  v.  Bobb,  56  3.W.  (2nd)  835,  the 
Court  said: 

"In  determining  whether  statute  is 
directory  or  mandatory,  the  prime 
object  is  to  ascertain  legislative 
intention,  disclosed  by  statutory 
terms  and  provisions  in  relation 
to  object  of  legislation." 

imd  again, 

"Statutory  provisions  relating  to 
essence  of  thing  to  be  done,  that  is. 
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matters  of  substance,  are  ‘mandatory* 
while  provision®,  compliance  with 
which  is  not  matter  of  substance, 
are  generally  ‘directory* .** 


In  the  case  of  Mead  v.  Jasper  County,  16  o.  . (2d)  464, 
the  Court  said: 


"A  statute  fixing  the  time 
within  which  official  acts 
regarding  the  rights  and  duties 
of  others  is  merely  directory, 
unless  the  nature  of  the  act 
or  phraseology  of  the  statute 
otherwise  require.” 


^e  are  impressed  with  and  inclined  to  apply  the  logic 
reasoning  and  law  as  con  tallied  in  the  case  of  Jtate  ex  rel.  v. 
Mason,  144  Mo.  l.c.  508-509,  to  the  instant  question.  In  that 
case  the  Court  said: 


"In  Illinois,  where  the  act 
required  registration  to  be 
complete  by  the  third  Tuesday 
before  the  election,  it  was 
held  constitutional ; the  oourt 
remarking:  ‘If  it  be  admitted, 
that  the  Legislature  can  require 
a voter  to  establish  his  quali- 
fications before  election,  it  is 
difficult  to  see  why,  upon  prin- 
ciple, or  as  a question  of  power, 
it  can  not  require  such  proof  to 
be  made,  as  well  three  weeks 
before  the  day  of  voting  as  ten 
days , or  five  days , or  even  one 
day  prior  thereto.  The  real 
question,  involved  in  the  objec- 
tion, is,  whether  any  man  can  be 
prevented  from  voting  who  proves, 
or  offers  to  prove,  on  the  day 
on  which  he  seeks  to  cast  his 
ballot,  that  he  is  a legal  voter. 

If  cases  can  be  supposed,  where 
the  ‘three  weeks*  requirement  will 
deprive  qualified  electors  of  the 
privilege  of  depositing  their  votes, 
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cases  can  also  be  supposed,  where 
one  day’s  requirement  will  work 
the  same  result.  This  mode  of 
reasoning  carrlsd  out  to  Its  logical 
sequence,  will  make  any  kind  of  a 
registry  law  unconstitutional. 

For  it  would  be  a physical  impossi- 
bility for  the  judges  of  election 
to  receive  the  votes  and  make  up 
tlie  registry  at  the  some  time 
and  on  the  same  day. * People  ex 
rel.  v.  Hoffman,  116  111.  l.c. 

614.” 


Furthermore,  we  think  that  ejections  10595  and  10596 
confer  privileges  and  rights  on  persons  to  challenge  or  have 
the  name  of  a prospective  voter  erased,  and  for  that  reason 
ejection  10596,  as  to  the  time  fixed  for  the  filing  of  the  appli- 
cations as  mentioned  in  Beotion  10595,  is  mandatory  and  the 
same  constitutes  a limitation  on  the  power  of  the  board  to 
receive  and  act  on  said  applications  after  the  time  mentioned 
in  said  section. 


Conclusion 

Any  person  who  has  the  legal  qualifications  should  not 
be  denied  the  privilege  of  registering  and  voting.  The  law  should 
clothe  him  with  every  right  and  protection  and  permit  him  to  have 
an  unhampered  privilege  of  registering  his  sentiments  for  or 
against  any  question  or  candidate.  It  is  our  opinion  that  statutes 
which  deal  with  the  individual  rights  of  the  electors  should  be 
liberally  construed  and  technicalities  of  a trivial  nature  should 
be  disregarded  and  the  statute  treated  as  directory.  But  when  the 
right  of  a person  to  register  or  vote  is  challenged  and  some  person 
is  seeking  and  attempting  to  take  away  or  deprive  another  of  one  of 
his  most  sacred  privileges,  we  think  such  statutes  should  be  con- 
strued a3  being  mandatory  and  that  one  who  challenges  another’s 
right  to  register  and  become  a qualified  voter  should  be  compelled 
to  comply  strictly  with  the  terms  of  the  statute  - that  the  Legis- 
lature intended  that  challenges  and  applications  for  erasure  of 
names  should  cease  at  noon  lionday,  October  19,  1936,  otherwise, 
it  would  not  have  used  the  words  "must  be  made  by  filing  the 
same  in  the  office  of  the  Board  at  any  tine  before  12:00  o’clock 
noon  on  the  i^onday  of  the  second  week  before  election. 

Beotion  10586,  R.-=».  Llo.  1929  sets  forth  the  time,  duties 
and  manner  in  which  the  registration  must  be  made  and  the  same 
is  conducted  during  the  sixth  week  prior  to  the  election.  Thus, 
elapses  a period  of  more  than  four  weeks  within  which  any  voter 


Hon.  Fred  Bellemetfe 


-9- 


• 0c».  £3,  x»36. 


Is  privileged  to  challenge  the  right  of  another  voter  to  be  duly 
registered.  Realizing  and  knowing  that  in  a city  so  populous  as 
Kansas  City,  the  Board  of  election  Commissioners  would  have  many 
of  such  applications,  the  Legislature  sax?  fit  to  limit  the  time 
in  order  to  give  the  Board  ample  time  in  which  to  pass  on  the 
merits  of  such  applications  and  not  encumber  and  burden  the  Board 
with  such  duties  just  prior  to  the  election.  The  Legislature, 
realizing  that  much  time  would  be  consumed  und  that  much  tine  was 
necessary  to  pass  on  each  application,  fixed  the  time  within  which 
the  Board  should  begin  passing  on  the  applications  by  stating: 
"Commence  on  the  Thursday  of  the  second  week  before  such  election 
and  continue  with  the  exception  of  Bunday  until  all  such  applica- 
tions are  heard  and  decided." 

It  would  be  almost  a physical  impossibility  for  the  Board 
to  carry  out  its  multiple  duties  in  connection  with  the  election 
and  at  the  same  time  be  constantly  receiving  applications  for 
erasure  of  names  even  unto  the  day  of  the  election,  and  it  is  the 
opinion  of  this  department  that  the  Board  of  Election  Commissioners 
cannot  reoeive  application  for  erasure  of  names  after  Monday  noon, 
October  19,  1936. 


II 

Your  second  question  requests  an  interpretation  of  section 
10568,  xi.J.  Lo.  1929  as  to  whether  or  not  said  section  empowers 
the  Board  of  Election  Commissioners,  or  uny  two  members  thereof, 
to  order  and  conduct  a recanvass  of  a section  of  Kansas  City. 

section  10568  is  herewith  quoted  in  order  that  we  may 
analyze  the  meaning  of  the  intention  of  the  Legislature  in  enacting 
the  same: 


".miy  two  members  of  the  board  of 
election  commissioners  shall  have 
power  to  appoint  before  or  upon  any 
day  of  registration  or  election  such 
number  of  deputy  commissioners,  who 
must  be  qualified  voters  in  the  city, 
as  they  may  deem  nece33ary,  to  be 
divided  tqually  between  the  two 
political  parties  for  the  purpose  of 
taking  a census  of  and  ascertaining 
the  facts  and  conditions  relative 
to  the  residence  and  voting  right 
of  persons  in  any  election  precinct 
or  precincts;  and  to  attend  and  be 
present  at  and  during  any  registra- 
tion, revision  of  registration  or 
election,  to  witness  end  report  to 
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the  board  of  election  coranissioner* 
any  failure  of  duty  or  any  fraud 
or  irregularities  occurring  thereat; 
and  to  act  as  judges  or  clerks  in 
any  precinct  in  place  of  absent, 
removed,  or  disqualified  Judges  or 
clerks;  and  to  do  and  perform  any 
und  all  act3  which  the  said  board 
or  any  trio  members  thereof  shall 
direct.  ’Whenever  any  3uch  deputy 
shall  deem  it  neces3ary  to  have 
police  protection  in  making  any 
investigation  or  in  performing 
any  duty,  he  may  d emend  of  the  chief, 
captain,  sergeant,  or  other  persons 
having  command  of  the  police  that 
a policeman  be  furnished  to  accompany 
him  and  protect  him  in  his  duties, 
and  it  shall  be  the  duty  of  such 
officer  or  person  so  having  command 
to  furnish  a policeman  for  the 
purpose.  If  any  person  shall  refuse 
or  fail  to  answer  questions  or  give 
any  information  possessed  by  him 
which  nay  be  asked  for  by  any  such 
deputy  in  the  discharge  of  his 
duties,  such  person  shall,  upon  con- 
viction thereof,  be  deemed  guilty  of 
a misdemeanor  and  punished  by  a fine 
of  not  more  than  one  hundred  dollars. 
Phe  deputies  shall  receive  the  3ura 
of  five  dollars  per  day  for  services 
while  actually  employed." 


No  appellate  court  has  ever  undertaken  to  interpret  the 
above  section;  hence,  we  must  glean  the  purport  of  the  section  by 
its  own  provisions  and  its  relation,  if  any,  to  the  other  sections 
in  article  17,  Chapter  61  of  the  statutes.  It  Is  our  opinion 
that  it  has  no  relation  to,  nor  should  it  be  considered  in  con- 
nection with  oection  10596,  same  being  the  section  to  which  our 
rxiling  in  your  first  question  is  referable. 

Under  the  provisions  of  section  10567,  dealing  with  the 
creation  of  the  board  of  jilection  Commissioners  and  the  duties 
of  the  same,  said  board  is  empowered  to  employ  such  assistants 
from  time  to  time  as  to  promptly  and  correotly  perform  the 
duties  of  the  office  under  the  direction  of  the  Board.  -7e  think 
the  assistants  mentioned  in  the  section  refer  to  those  employed 
at  the  office  regularly  end  whose  duties  consist  mainly  in  office 
routine  matters  in  connection  with  the  registration. 
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In  order  that  the  Board  may  have  additional  assistance 
and  as  an  added  precaution,  in  order  to  prevent  fraudulent  regis- 
tration and  voting,  the  Legislature  saw  fit  to  permit  additional 
appointments  of  deputy  election  commissioners  under  Section  10568, 
R.3.  Mo.  1929.  The  duties  of  said  deputy  election  commissioners 
are:  (1)  To  take  a census  of  and  ascertain  the  facts  and  condi- 

tions relative  to  the  residence  and  voting  right  of  persons  in  any 
election  precinct  or  precincts;  (2)  to  attend  and  be  present  at 
and  during  any  registration,  revision  of  registration  or  election; 

(3)  To  witness  and  reoort  to  the  Board  of  iilection  Commissioners 
any  failure  of  duty  or  any  fraud  or  irregularities  occurring  thereat 

(4)  To  act  as  judges  or  clerks  in  any  precinct  in  place  of  absent, 
removed  or  disqualified  judges  or  clerks;  (5)  To  do  and  perform 
any  and  all  acts  which  the  said  board  or  any  two  members  thereof 
shall  direct. 

It  is  well  to  carry  in  mind  the  provisions  of  section  10569, 
R.o.  Mo.  1929  wherein  the  Board  is  directed  to  divide  the  city 
into  election  precincts  and  rearrange  the  same  at  least  six  months 
before  each  presidential  election.  The  duties  of  the  Board  men- 
tioned in  said  section  involve  accumulation  of  much  data  and  many 
investigation8,  and  it  Is  reasonable  to  assume  that  one  of  the 
principal  duties  of  the  deputy  election  commissioners  is  to  collect 
data  which  will  aid  the  Board  in  carrying  out  the  provisions  of 
section  10569 — in  fact,  we  think  that  practically  all  the  duties 
of  the  deputy  election  commissioners  are  to  assist  the  Board  in 
connection  with  the  duties  of  the  Board  under  oection  10569,  R.S. 

Mo.  1929. 

However,  in  addition  thereto,  said  deputy  commissioners 
are  to  assist  the  Board  in  any  matter  which  the  board  shall  direct 
during  registration  or  on  election  day,  and  to  detect  and  inves- 
tigate fraud  occurring  at  any  time.  The  provision  to  do  and 
perform  any  and  all  acts  which  the  Board  or  any  two  members  thereof 
shall  direct  refers,  we  think,  to  specific  or  individual  investi- 
gations and  duties  which  in  the  opinion  of  the  Board  should  be 
done  in  order  to  conduct  a legal  and  orderly  registration  and 
election.  They  are  the  elisors,  agents,  assistants  and  servants 
of  the  Board. 

we  interpret  the  statute,  taking  into  consideration 
the  provisions  of  all  the  other  statutes  relating  thereto,  it 
cannot  be  read  into  the  statute  that  the  Board  or  any  two  of  its 
members  has  the  broad  power  to  make  a wholesale  recanvass  of  the 
city  or  portions  thereof.  the  direction  of  the  Board,  through 

the  deputy  election  commissioners , every  person  suspected  of 
fraudulent  registration  or  voting,  all  instances  of  fraud — in 
fact,  every  individual  act  on  the  part  of  a judge,  voter  or  regis- 
trant, may  be  investigated,  but  we  cannot  read  into  the  statute 
the  power  of  the  Board,  with  one  stroke  of  the  pen,  to  recanvass 
all  or  a portion  of  the  city  without  regard  to  the  rights  of  those 
who  have  been  legally  registered. 
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The  Legislature  has  seen  fit  to  enact  statutes  governing 
registration  and  voting  in  cities  of  the  population  of  Kansas 
City  which  contain  the  complete  procedure  and  which,  if  followed 
correctly  and  assiduously,  rill  prevent  fraud  being  perpetrated 
prior  to  the  election.  rIth  all  the  powers  and  safeguards  the 
Legislature  has  bestowed  on  the  Board  of  Election  Comal as i oners , 
it  is  possible  for  fraud  to  creep  into  the  election  and  if  the 
same  has  not  been  detected  or  prevented  prior  to  election  day, 
there  is  still  an  opportunity  to  prevent  fraud  on  the  day  of 
the  eleotion,  either  as  to  registration  or  voting  under  the  pro- 
visions of  Section  10613,  which  gives  each  political  party  a 
right  to  have  watchers  snd  challengers  in  each  precinct# 


Respectfully  submitted, 


olliver  :/.  holjSN, 

assistant  attorney  General# 


aPPROVED : 


Jem*  ■••#  :r.9 

(Acting)  attorney  General. 


OTNiAH 


ELECTIONS:  CErtificate  for  county  offices  may  bo  filed  with 

county  clerk  not  later  than  10  days  be! ore  election 
for  November  Election,  1936* 


October  26,  1936* 


Honorable  G.  C.  iieckham 
Prosocutin0  ittjrnoy 
Crawford  County 
otoolv  lie,  Alesouri 


bear  . r.  eckham: 


fhi 3 is  to  acknowledge  receipt  of  your  letter  of 
October  23d,  in  which  you  roqust  the  opinion  of  tills 
.apartment  on  the  question  submitted.  ■Lour  letter  is  as 
follows : 


"In  tiie  August  Primary  there  was  no 
per  son. ho  offered  themselves  as  a 
ca  dldato  for  the  nomination  for  the 
offico  of  Assessor  on  the  ticket  of 
one  of  the  major  partios,  which  left 
that  nomination  vacant,  flie  ..entral 
Commit  too  lias  nominated  a candidate 
for  that  offico,  and  have  offered  to 
file  the  ertificate  of  Nomination 
with  the  County  Clark*  The  offer  to 
file  said  Certificate  was  made  on  the 
20th  day  of  October,  Thich  would  be 
fourteen  days  before  the  General 
election. 

"Will  you  plea so  give  me  your  opinion 
as  to  vdiether  or  not  tiie  Clerk  is 
authorized  to  accept  this  Certificate 
of  Nomination  for  filing  and  placo  the 
name  of  said  candidate  upon  the 
official  ballots  to  be  voted  for  at 
the  election  November  3*" 

If  we  undorsta  d your  letter  correctly,  you  desire 
to  Imow  whether  or  not  a certificate  of  nomination  for  a county 


Hon.  G.  C.  Beckham 


Oct.  26,  1956 


office  (in  this  case,  assessor;  where  a vacancy  exists,  is 
required  to  be  filed,  with  the  county  clerk  or  board  of 
election  comndssio  ers,  as  the  case  nay  be,  "not  later  than 
fifteen  days  before  the  election"  or  "not  later  than  ten  /■ 

days  before  the  election,"  as  provided  in  bection  10245, 

R.  S.  Mo.  1929. 

e quote  from  the  perti  cnt  parts  of  Section  10245, 
supra,  as  follows: 


"Certificates  of  nominations  filed 
with  the  secretary  of  state  shall  be 
filed  not  more  than  sixty  and  not 
less  than  thirty  days  before  the  day 
fixed  by  law  for  the  election  of  the 
person  in  nomination.  Certificates 
of  nomination  herein  directed  to  be 
filed  v/ith  the  clerk  of  the  county 
court  of  each  county  shall  be  filed 
not  more  than  sixty  days  and  not 
less  than  fifteen  days  before  election: 

It  will  be  noted  that  in  the  first  proviso  it  says, 

"that  in  case  of  any  vacancy  in  said 
nomination,  by  r si^nation,  death  or 
otherwise,  the  central  committee,  or 
a convention  called  for  that  purpose , 
of  the  party  on  whose  ticket  s-uch 
vacancy  may  occur,  may  select  and  cer- 
tify to  the  secretary  of  state,  county 
clerk  or  board  of  election  commlssio  ers 
the  name  or  names  of  candidates  to  fill 
such  vacancy:" 

And  in  the  next  followin0  provision,  it  is  provided, 

"that  the  certificates  of  nomination 
to  fill  vacancy  shall  oe  filed  with  the 
secretary  of  state  not  later  than  fif- 
teen days  before  the  day  fixed  by  law 
for  the  election  of  the  persons  in 
nomination,  and  with  the  board  of 
election  commissioners  or  county  clerk 
not  later  than  ten  days  before  such 
election. " 
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. In  the  case  submitted  by  you  we  understand  that 

at  the  August  Primary  no  one  was  nominated  by  one  of  the 
majority  parties  and  that  the  Central  Committee  of  that 
pa:  t„  duly  certified  the  name  of  a candidate  for  as  essor 
-o  the  county  clerk  of  that  county  on  the  20th  day  of 
October,  1936,  ;amely,  fourteen  days  before  the  General 
Election. 


o think  that  under  the  first  proviso  of  Section 
10245,  supra,  the  words  "or  otherwise"  govern  such  a situa- 
tion as  you  stated  in  your  letter,  and  that  a certificate 
duly  filed  not  later  than  ten  days  before  such  election 
would  be  in  time.  Y.e  are  not  unmindful  of  what  is  said  in 
the  forepart  of  Section  10245,  down  to  the  first  proviso, 
but  we  think  that  under  the  first  and  second  provisos  of 
this  section  that  certificates  of  nomination  to  fill 
vacancies  may  be  filed  with  the  Secretary  of  State  not  later 
than  fifteen  days  before  t :o  date  fixed  for  the  election, 
for  offices  which  must  be  filed  in  the  secretary  of  State's 
-mfice,  but  for  county  offices  which  must  be  filed  with  the 
board  of  election  commissioners  or  the  county  clerk,  as  the 
case  may  be,  they  are  permitted  to  be  filed  not  later  than 
ten  days  before  such  election. 


Very  truly  yours. 


COVEL  h.  HE VI  T 

assistant  Attorney- General 


APPROVED: 


J . . 31  .jf.,  Jr., 

( .cting)  Attorney -General . 


RH:EGr 


TAXATION  & REVENUE: 


County  Court  may  through  prosecuting  attorney 
and  circuit  Judge  levy  special  taxeu  lo  pay 
past  due  indebtedness  under  Section  9868,  R.  S. 
Mo.  1929. 


. o vender  24,  1936. 


Judge  ioah  Sell 

Presiding  Judge  ol'  the  toun  ty  Court 
niton,  Missouri 


ear  Judge : 


This  is  to  ac’cnowled^e  your  letter  of  November 
19,  1 36,  addressed  to  this  Department,  requesting  our 
opinion  on  the  quostion  submitted  therein.  Your  letter 
is  as  follows: 

"As  wo  ure  in  debt  about  50,000 
in  this  Cou  ity  and  it  seems  as  we 
will  have  to  try  to  levy  some 
additional  tax  to  rodeom  our  old 
warrants,  i take  the  position  the 
County  Court  can  rake  an  extra  levy 
under  Sec.  9868  Revised  Statutes 
Missouri,  1929.  Some  differ  with 
me . 

"Will  you  please  give  me  an  opinion 
from  your  office.  I will  be  in 
Jefferson  City,  onday  23rd.  Will 
call  at  your  office  sometime  in  the 
af tornoon. " 


Your  question,  as  we  understand  it  is  whether 
or  not  additional  taxes  may  be  levied  by  proceeding  under 
Soctlo.  9868,  R.  S.  Jo.  1 29,  by  the  county  court  to  pay 
past  i debtodneas  of  said  county.  Section  9868,  provides 
as  follows: 

"bo  other  tax  for  any  purpose  shall 
ue  assessed,  levied  or  collected. 


* 


Judge  Noah  Bell  -2-  Nov.  24,  1936. 


except  under  the  follov/ing  limita- 
tions and  c nditio  s,  viz.:  The 
prosecuting  attorney  or  county  attorney 
of  any  county,  upon  the  request  of  the 
county  court  of  such  county —which 
request  shall  be  of  rocord  with  the 
proceedings  of  said  court,  and  such 
court  being  first  satisfied  that  there 
exists  a necessity  for  the  assessment, 
levy  and  collection  of  other  taxes  than 
those  enumerated  and  specified  in  the 
preceding  section—shall  present  a 
petition  to  the  circuit  court  of  his 
county,  or  to  the  Judge  thereof  in 
vacation,  setting  forth  the  facts 
and  specifying  the  reasons  why  such 
other  tax  or  taxes  should  be  assessed, 
levied  and  collected;  and  such  circuit 
court  or  Judge  thereof,  upon  being 
satisfied  of  the  necessity  for  such 
other  tax  or  tax'  s,  and  that  the  assess- 
ment, levy  and  collection  thereof  will 
not  be  in  conflict  with  the  Constitu- 
tion and  luv/s  of  this  stato,  shall  make 
an  order  ulrected  to  the  county  court 
of  such  county,  commanding  such  court 
to  have  assessed,  levied  and  collected 
such  other  tax  or  taxes,  and  siiall 
enforce  s\ich  order  by  mandamus  or  other- 
wise. ouch  order,  v/hen  so  granted, 
shall  be  a continuous  order,  and  shall 
authorize  the  annual  assessment,  levy 
and  collection  of  such  other  tax  or 
taxes  for  the  purposes  in  the  order 
.entioned  and  specified,  and  until 
such  order  be  nodifiod,  set  aside  and 
annulled  by  the  circuit  court  or  judge 
thereof  granting  the  same:  fr*ovlded, 
that  no  such  order  shall  be  modiflod, 
set  aside  or  annulled,  unless  it  shall 
appear  to  the  satisfaction  of  such 
circuit  court,  or  Judge  thereof,  that 
the  tax  s so  ordered  to  be  assoc cod, 
levied  and  collected  are  not  author- 
ized by  the  Constitution  and  laws  of 
this  state,  or  unless  it  shall  appear 
to  3aid  circuit  court,  or  Judge  thereof, 
that  th®  necessity  for  such  othor  tax 
or  tax*' s,  or  any  part  thereof,  no 
longer  exists," 


Judge  Noah  Bell 
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ihe  above  section  of  our  statute  has  been 
construed  several  times  by  the  bupreme  Court  of  this 
State  and  has  been  constrxaod  and  authorizes  and  empowers 
a county  court  to  lev^  additional  taxes  within  the 
constitutional  limits  and  for  the  purposes  as  set  forth 
In  said  statute. 

In  the  case  of  State  ox  rel.  .hilpott,  Collec- 
tor of  He venue  v.  St.  uouls  and  SanFranclaco  h.  R.  Co., 

296  Mo*  518,  247  S.  V.  132,  1.  c.  184,  the  court  quoted 
approvingly  from  the  case  of  State  ex  rel.  v.  Wabash  R.  R, 
Co.,  169  :o.  563  ($yl.  6),  wherein  it  ms  held: 

"'A  proceeding  In  conformity  with 
section  7654,  Revised  Statutes 
1889  (now  9868,  our  section),  is 
proper  course  to  pursue  in  or dor 
to  require  a county  court  to  make 
a special  levy  for  tlie  puroose  of 
payin^  outstanding  and  unpaid 
warrants*  but  a proceeding  under 
that  section  docs  not  make  valid 
a levy  in  oxceuaof  the  constitutional 
limit.  ..hat  is  meant  by  tiiat  section 
is  tiiat  a special  levy  in  addition 
to  a general  levy,  when  the  latter 
does  not  come  up  to  the  constitu- 
tional limit,  may  be  made  for  the 
purpose  of  paying  past  indebtedness.* 

"Bee  State  ex  rel.  v.  Ry.  Co.,  130 
ho.  245,  248,  52  b.  W.  664;  btate 
ex  rel.  v.  i.liss.  River  Bridge  Co., 

134  Mo.  321,  338,  35  S,  W.  592." 

And  the  court  in  the  i^hilpott  case  not  forth  for  what 
purpos  s said  money  might  be  applied  and  said  the  following 

"The  revenue  collected  to  pay  past 
inde  )tedness  must  be  applied  to  that 
purpose  and  may  not  be  apportioned 
under  section  12866  for  current  county 
expenditures.  State  ox  rel.  v.  Horts- 
man,  149  o.  290,  297,  50  S.  ■ . 811. 

Current  county  expenditures  mean 
expenditures  for  the  year  for  which 
tlie  tax*,  s were  levied.  Stuto  ex  rel. 


Judge  Noah  Bell 
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v.  Bayne,  lol  Mo.  663,  673,  52  3.  W« 
412.  The  only  tax  that  a county 
court  may  lex’y  on  Its  or m initiative 
is  that  for  the  payment  of  county 
current  expenditures,  as  authorized 
by  section  12859,  R.  3.  No  other 
tax  for  any  purpose  shall  be  assessed, 
levied,  or  collected,  except  as 
authorized  by  section  12860.  In  this 
case  the  additional  10-cent  levy  was 
made  by  the  order  of  the  circuit 
judge  in  vacation. " 


Conclusion, 

■^t  is,  therefore,  our  opinion  that  the  county 
court  of  your  county  may  proceed  under  the  provisions  of 
Section  9868,  R.  S.  Mo.  1929,  12  Ann.  Statutes,  page  7942, 
to  have  additional  taxi  s levied  for  the  purposes  mentioned 
in  your  reqiiest,  but  such  levy  oust  bo  within  the  consti- 
tutional and  statutory  limitations  applicable  to  your 
county. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 

APPROVED* 


Tr^rmrzir 

(Acting)  Attorney-General. 


CR  £G 


OLD  AGE  ASSISTANCE: 


/ 

/ 


\; 

Proposed  escrow  agreement  in  connection 
with  tne  Old  Age  Assistance  Commission 
of  Iowa  must  be  acknowledged,  real  estate 
described,  same  must  be  recorded  with 
the  Recorder  of  Deeds,. 

Recorder  of  deeds  to  receive  regular 
statutory  fee,  and  all  executed  according 
to  the  laws  of  the  State  of  iniissouri. 


* 


.u 


February  4,  1936 


Honorable  fi.  H.  cl ttinger , manager 
Property  and  Insurance  Department 
Old  Age  Assistance  Commission 
Des  koines,  Iowa 


Dear  Sir: 


ihls  department  Is  In  receipt  of  your  letter  of 
January  29,  Inclosing  a copy  of  an  escrow  a -reement  In 
connection  with  the  Old  Age  Assistance  Commission  of  the 
State  of  Iowa,  also  a copy  of  the  Act.  Your  letter  Is 
as  follows: 


"The  Old  Age  Assistance  Commission  of 
the  State  of  Iowa  grants  assistance 
to  residents  of  the  State  of  Iowa 
under  certain  conditions  prescribed 
by  statute,  and  In  cases  of  those 
persons  having  real  estate  It  Is  a 
condition  to  the  grant  of  assistance 
to  them  that  they  agree  that  a lien 
be  created  on  such  real  property 
as  they  may  own  In  the  State  of 
Iowa  or  elsewhere.  Under  the  Iowa 
law  It  has  been  ruled  that  the 
description  of  the  property  need 
not  be  Inserted  In  the  body  of 
the  lien  before  the  same  Is  filed 
for  record  In  the  office  of  the 
recorder  of  the  county,  or 
counties,  wherein  the  grantee 
of  assistance  may  own  real  estate. 

"rvhile  the  filing  of  the  type  of 
the  lien  above  described  Is  con- 
sidered sufficient  in  the  State 
of  Iowa  It  has  been  determined  by 
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the  members  of  the  Old  Age  Assistance 
Commission  that  In  order  to  avert 
possible  litigation , or  controversy 
In  the  courts  of  other  states,  a deed 
should  be  executed  and  delivered  to 
an  escrow  agent  to  be  held  according 
to  the  conditions  expressed  In  a form 
of  agreement  which  has  been  written 
and  a copy  of  which  is  enclosed  here- 
with for  your  inspection. 

nIt  Is  the  desire  of  the  commission 
that  this  agreement  to  be  executed 
by  and  between  the  recipients  of 
assistance  and  the  commission  be 
eligible  for  record  and  sufficient 
to  give  notice  of  a lien  against 
the  property  which  may  be  owned  in 
your  state  by  recipients  of  assist- 
ance residing  In  the  State  of  Iowa. 

"The  members  of  the  Old  .-ge  Assist- 
ance Commission  will  be  greatly 
pleased  If  you  will  give  your  opinion 
as  to  whether  or  not  this  agreement 
will  be  handled  by  your  county  officers, 
and  if  so , the  name  of  the  record  In 
which  it  should  be  placed;  and  also, 
whether  It  should  be  recorded  or 
simply  filed  In  order  to  give  adequate 
notice  to  protect  us  from  endangering 
our  position  by  reason  of  other  liens, 
with  the  exception  of  taxes. 

"You  will  find  enclosed  herewith  a 
copy  of  the  old  age  assistance  act 
as  amended  and  revised  which  you 
may  retain  for  your  files. 

"Thanking  you  in  advance  for  your 
kind  cooperation  in  this  matter, 
we  are." 


ne  have  searched  our  Missouri  Statutes  diligently 
in  an  effort  to  find  some  form  of  lien  which  might  correspond 
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to  the  escrow  agreement,  «e  frankly  confess  that  we  have 
nothing  In  our  statutes  similar  to  the  Instrument. 

lection  11543,  Revised  Statutes  iilssourl  1929, 
enumerates  the  Instruments  which  shall  be  recorded  and  Is 
as  follows: 


"It  shall  be  the  duty  of  recorders 
to  record:  First,  all  deeds,  mort- 
gages, conveyances,  deeds  of  trust, 
bonds,  covenants,  defeasances,  or 
other  Instruments  of  writing,  of 
or  concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall 
be  proved  or  acknowledged  according 
to  law, and  authorized  to  be  recorded 
In  their  offices;  second,  all  papers 
and  documents  found  In  their  respective 
offices,  of  and  concerning  lands  and 
tenements,  or  goods  and  chattels,  and 
which  were  received  from  the  Spanish 
and  French  authorities  at  the  change  of 
government;  third,  ell  marriage  con- 
tracts and  certificates  of  marriage; 
fourth,  all  commissions  and  official 
bonds  required  by  law  to  be  recorded 
In  their  offices;  fifth,  all  written 
statements  furnished  to  him  for  record, 
showing  the  sox  and  date  of  birth  of 
any  child  or  children,  the  name,  busi- 
ness and  residence  of  the  father, and 
maiden  name  of  the  mother  of  such  child 
or  children," 


The  question  arises  as  to  whether  or  not  the  form  of 
agreement  which  you  present  Is  of  such  nature,  and  granting 
that  It  Is  In  proper  form,  can  the  same  be  admitted  to  the 
records  of  our  state. 

Section  3039  relates  to  deeds  and  contains  the  clause 
"or  whereby  any  real  estate  may  bo  affected,"  and  Is  as  follows: 

"Every  instrument  In  writing  that 
conveys  any  real  estate,  or  where- 
by any  real  estate  may  be  affected, 
in  law  or  equity,  proved  or  acknowledged 
and  certified  in  the  manner  hereinbefore 
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prescribed,  shall  be  recorded  In  the 
office  of  the  recorder  of  the  county 
In  which  such  real  estate  Is  situated.'’ 


Under  the  two  sections  quoted  above  It  is  possible 
that  the  escrow  agreement  can  be  recorded  in  our  state. 

As  stated  in  the  beginning,  our  statutes  do  not  contain  any 
provision  for  creating  a ilen  by  filing,  but  in  the  event 
the  Instrument  Is  recorded  It  Imparts  notice,  as  stated  in 
Section  3040,  Revised  Statutes  M ssouri  129,  which  Is  as 
follows: 

"Avery  such  Instrument  In  writing, 
certified  and  recorded  In  the  manner 
hereinbefore  prescribed,  shall,  from 
the  time  of  filing  the  same  with  the 
recorder  for  record.  Impart  notice 
to  all  persons  of  the  contents  thereof 
qnd  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed,  in  law 
and  equity,  to  purchase  with  notice." 


We  note  the  simple  form  of' acknowledgment  at  the 
close  of  the  agreement,  and.  In  our 'opinion,  the  same  does 
not  conform  with  the  acknowledgments  required  as  contained  In 
Section  3029, Revised  Statuses  Missouri,  1929,  which  is  as 
follows: 


"The  certificate  of  acknowledgment 
shall  state  the  act  of  acknowledg- 
ment, and  that  the  person  making  the 
same  was  personally  known  to  at 
least  one  judge  of  the  court,  or  to 
the  officer  granting  the  certificate, 
to  be  the  person  whose  name  Is  sub- 
scribed to  the  Instrument  as  a party 
thereto,  or  was  proved  to  be  such  by 
at  least  two  witnesses,  whose  names 
and  places  of  residence  shall  be  in- 
serted In  the  certificate;  and  the 
following  forms  of  acknowledgment 
may  be  used  in  the  case  of  conveyances 
or  other  written  instruments  affecting 
real  estate;  and  ary  acknowledgment  so 
taken  and  certified  shall  be  sufficient 
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to  satisfy  all  requirements  of  law 
relating  to  the  execution  or  record- 
ing of  such  Instruments: 

" (rjegin  In  all  cases  by  a caption, 
specifying  the  state  and  place  where 
the  acknowledgment  Is  taken) 

1.  In  case  of  natural  persons  acting 
In  their  own  ripjxt: 

On  this  day  of  ,19 , 

before  me  personally  appeared  a o (or 
A o and  CD),  to  mo  known  to  be  the 
person  (or  persons)  described  In  and  who 
executed  the  foregoing  Instrument,  and 
acknowledged  that  he  (or  they)  executed 
the  same  as  his  (or  their)  free  act  and 
deed. 

"2.  In  the  case  of  natural  persons  act- 
ing by  attorney: 

On  this  day  of  ,19 , 

before  me  personally  appeared  A 6,  to 
me  known  to  be  the  person  who  executed 
the  foregoing  Instrument  In  behalf  of 
C D,and  acknowledged  that  he  executed 
the  same  as  the  free  act  and  deed  of  C D. 

"3.  In  the  case  of  corporations  or  Joint 
stock  associations: 

On  this  ______  day  of  ,19  , 

before  me  appeared  A B to  me  pers  cnally 
known,  who,  being  by  me  duly  sworn  (or 
affirmed)  did  say  that  he  Is  the  presi- 
dent (or  other  officer  or  agent  of  the 
corporation  or  association) ,of  (describ- 
ing the  corporation  or  association) , and 
that  the  seal  affixed  to  foregoing  instru- 
ment is  the  corporate  seal  of  said  corpora- 
tion (or  association),  and  that  said  Instru- 
ment was  signed  and  sealed  in  behalf  of 
said  corporation  (or  association)  by  authori- 
ty of  its  board  of  directors  (or  trustees), 
anu  said  A d acknowledged  said  instrument  to 
be  tho  free  act  ana  deed  of  said  corporation 
(or  association). 
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” ( In  case  the  corporation  or  associa- 
tion has  no  corporate  seal,  omit,  the 
words  'the  seal  affixed  to  said  instru- 
ment Is  the  corporate  seal  of  said 
corporation  (or  association),  and  that,1 
and  add  at  the  end  of  the  affidavit 
clause  the  worde  'and  that  said  coroora- 
tion  (or  association) has  no  corporate 
seal. ' ) 

"(In  all  cases  add  signature  and  title 
of  the  officer  takin  the  acknowledgment.! 


"When  a married  woman  unites  with  her 
husband  in  the  execution  of  any  such 
instrument,  and  acknowledges  the  same 
in  one  of  the  forms  above  sanctioned, 
she  shall  be  described  in  the  ac- 
knowledgment as  his  wife,  but  in  all 
other  respects  her  acknowledgment 
shall  be  taken  and  certified  as  if 
she  were  sole;  and  no  separate  exami- 
nation of  a married  woman  in  respect 
to  the  execution  of  any  release  or 
dower,  or  other  instrument  affecting 
real  estate,  shall  be  required." 


In  the  case  of  villlans  v.  Butterfield  182  fio.  181, 
the  Court  held  that  a deed  or  other  instrument  not  properly 
acknowledged  should  not  be  recorded.  Therefore,  we  consider 
your  form  of  acknowledgment  to  be  totally  invalid. 

•e  note  that  the  Act  states  It  is  not  necessary  to 
contain  the  description  of  the  real  estate  affected,  neither 
does  your  form  of  escrow  agreement  contain  any  description 
of  the  land. 

Ae  think  it  is  necessary  that  the  real  estate  con- 
cerning which  the  agreement  is  to  affect  should  be  described. 


/ 
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In  the  case  of  ^artin  v.  Kitchen  195  -do,  477, 
the  Court  said: 

"a  trust  deed  of  the  N.  ft,  ^ 
of  Section  7,  Korth  of  Castor 
Klver,  In  a certain  county, 
omitting  all  reference  to  town- 
ship or  range.  Is  too  Indefinite 
to  pass  title,  especially  where 
It  appears  that  the  I,¥f,  4 of 
Section  7 lies  North  of  Castor 
River  In  other  townships  In  the 
county. " 


And  also  In  the  case  of  Implement  Comcany  v.  Rogers 
229  S.  W.  779, 

"A  trust  deed,  describing  land 
as  being  In  ’township  thirty 
(31),'  Is  ineffectual  to  convey 
a tract  In ’township  thirty-one 
(31) • . M 


we  note  that  under  the  terns  of  your  Act  the  county 
recorder,  which  corresponds  in  our  state  to  the  recorder  of 
deeds , Is  not  entitled  to  any  fee  for  such  recording  and 
Indexing.  We  do  not  believe  that  the  recorders  of  deeds 
In  the  various  countios  of  the  State  of  Missouri  would  be 
bound  by  that  provisions  of  the  statute  and  would  be  entitled 
to  receive  their  regular  recording  fees. 

uastly,  we  think  that  the  proposed  escrow  agreement 
would  have  to  conform  to  all  of  the  laws  of  the  State  of 
issourl  with  respect  to  form  and  the  recording  of  the  same. 
The  power  and  authority  of  the  Legislature  of  the  State  of 
Iowa  to  pass  laws  which  would  in  anywise  affect  the  title  of 
real  estate  In  Missouri,  can  be  questioned,  as  was  said  In 
the  case  of  Buckner  v.  Irlnley,  7 L.  ed.  528: 

•For  all  national  pur poses  em- 
, oraced  by  the  federal  constitution, 

the  states  4nd  the  citizens  thereof 
are  one, united  under  the  same  sov- 
ereign authority,  and  governed  by 
the  same  laws.  In  all  other  respects. 
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the  states  are  necessarily  foreign  to* 
and  independent  of*  each  other." 


And  also  In  the  case  of  Hanley  v.  Donoghue  116  U.  S. 

1.  e.  4: 


"All  comity  between  states  and 
citizens  of  different  States,  so 
far  as  rights,  privileges  and 
immunities  are  not  guaranteed  by 
the  Constitution  of  the  United 
States,  rests  on  the  principle 
that  It  cannot  be  extended*  In 
violation  of  the  laws  and  policy 
of  the  htate.  the  extension  of 
comity  In  violation  of  the  law  and 
policy  of  the  State  would  have 
been  an  abdication  of  the  law  and 
sovereignty  of  the  State,  and  a 
recognition  of  the  superiority, 
not  the  equality,  of  the  foreign 
State.  >ve ry  State  judged  for 
Itself,  of  the  nature,  extent, 
and  utility  of  the  recognition  of 
foreign  laws,  respecting  the  state 
and  condition  of  persons,  and  was 
not  bound  to  recognize  them  when 
prejudicial  to  their  own  Interests." 


CONCLUSION 


We  are  of  the  opinion  that  If  the  proposed  escrow 
agreement  Is  prepared  and  acknowledged  In  accordance  with 
the  laws  of  the  >'  tate  of  Missouri,  the  same  may  be  recorded 
by  the  officers  in  the  State  of  Missouri  known  as  recorders 
of  deeds,  the  book  being  known  as  the  Deed  Records;  that 
It  will  be  necessary  to  record  the  instrument  in  order  for 
the  same  to  constitute  legal  notice. 

In  the  event  that  the  pensioner  executes  the  deed 
mentioned  In  the  agreement  It  is  necessary  that  the  same 
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be  executed  In  form  and  In  the  manner  as  prescribed  by 
the  statutes  of  the  Jtate  of  u.lssouri« 


Respectfully  submitted. 


OLLIVKR  W.  HOI  K 

Assistant  Attorney  General 


APPROV  . : 


ho?  McYimisr- 

Attorney  ttenoral 


MOTOR  VEHICLES: 


No  person  under  age  of  16  years  permitted  to  drive 
motor  vehicle  in  the  State  of  Missouri,  although  perhap 
in  many  instances  more  competent  than  many  adults* 


March  24,  193d. 


Mr.  £.3.  Bigelow, 

919  Baltimore  avenue, 
Kansas  City,  Missouri. 


Daar  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  with  respect  to  the  following  question: 

"I  recently  applied  to  the  City 
Counselor  for  information  as  to  the 
age  at  which  a driver's  license 
may  be  issued  to  minors  as  I was 
under  the  impression  that  it  was 
governed  by  city  ordinance.  1 quote 
from  his  reply: 

' The  matter  you  refer  to 
is  covered  by  State  stat- 
ute and  I am  informed  that 
the  Attorney  General  has 
never  given  an  opinion  on 
the  particular  question. * 

"A  group  of  youngsters  has  gotten  the 

idea  that  all  children  who  have  reached 
tha  age  of  sixteen  years  and  six  months 
are  considered  sixteen  in  the  eyes  of 
the  law  and  ere  entitled  to  so  record 
their  age  when  applying  for  a license. 

"s.  statement  of  the  law  from  the  Legal 
Department  of  the  Jtate  will  be  very 
helpful  and  much  appreciated  (by  the 
elders) ." 
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Jection  7783,  A. 3.  luo.  1929,  subsection  (i)  provides: 

• 

"Age  limit  of  operators:  No 
person  under  the  age  of  sixteen 
(16)  years  shall  operate  a mo tor 
vehicle  on  the  highways  of  this 
state . " 


This  section  of  our  statutes  undoubtedly  requires  that  a 
person  shall  have  reached  his  or  her  sixteenth  birthday  before 
operating  a no tor  vehicle  on  the  highways  of  this  state. 

In  the  case  of  Gibson  v.  People,  99  lac.  333,  the  Court 
in  construing  a statute  similar  to  the  one  here  under  considera- 
tion held  that  the  words  "sixteen  years  of  age  or  under”  excludes 
children  who  have  passed  beyond  their  sixteenth  birthday. 

In  the  case  of  Collins  v.  Liadle,  247  Pac.  476,  the  Court 
gives  as  the  reason  for  this  type  of  legislation,  the  following: 

”’7e  are  irresistibly  impelled 
to  the  belief  that  it  r?a s 
because  of  the  xnown  fact  that 
vehicle  traffic  on  the  congested 
highways  is  continually  fraught 
*ith  more  or  less  danger;  that 
to  operate  a vehicle  safely 
requires  cental  discretion  and 
physical  ability  to  handle  and 
control  the  vehicle,  especially 
in  cases  of  emergency;  that, 
in  the  experience  of  mankind, 
children  under  the  age  mentioned 
have  not  such  mental  discretion, 
or  such  physical  ability  and 
therefore  are  prohibited  as 
provided  in  the  law.” 


In  connection  with  the  statute  above  cited,  we  wish  to 
call  your  attention  to  oec.  7786,  n.3.  iio.  1929,  subsection  (d), 
which  provides: 


"idiy  person  who  violates  any  of 
the  other  provisions  of  this 
article  3hall,  upon  conviction 
thereof,  be  punished  by  a fine 
of  not  less  than  five  dollars 
($5.00)  or  more  than  five  hundred 
dollars  ($500.00)  or  by  imprison- 
ment in  the  county  Jail  for  a 
term  not  exceeding  two  years,  or 
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by  both  such  fine  and 
imprisonment. " 


section  346  of  the  devised  Ordinances  of  Kansas  City, 
Missouri  as  of  1928  provides: 

"Wo  person  shall  drive 
any  public  or  private 
automobile,  motor  car, 
motor  vehicle  or  other 
self-propelled  vehicle  who 
is  less  than  sixteen  (16) 
years  of  age." 

This,  of  course,  is  but  declaratory  of  the  otate  law  on 
this  subject;  however,  the  City  of  Kansas  City  has  proceeded 
further  in  this  matter  and  has  sought  to  protect  the  children 
of  Kansas  City  to  an  even  greater  extent,  as  is  clearly  shown  by 
^ec.  274  of  said  devised  Ordinances,  which  provides: 

"It  shall  be  unlawful  for  minors 
of  opposite  sex  to  ride  in  any 
automobile  between  the  hours  of 
nine  o’clock  ‘f.Jf.  and  six  o’clock 
A .M.  in  Kansas  City,  Missouri, 
unless  such  persons  are  accompanied 
by  a reputable  person  over  twenty- 
one  years  of  age,  or  unless  two 
or  more  of  the  occupants  of  such 
automobile  are  children  of  the 
same  parents,  or  parent,  and  are 
of  opposite  sex;  or  unless  two  of 
such  persons  are  married  to  each 
other;  or  unless  suoh  persons 
are  at  the  time  engaged  in  the 
performance  of  an  errand  of  neces- 
sity, or  ere  returning  directly 
home  from  the  performance  thereof, 
xlie  adult  described  in  this  sec- 
tion shall  be  some  one  other  than 
the  person  in  charge  of  or  driving 
a public  automobile  for  hire. 

"In  case  any  officer  shall  be 
uncertain  as  to  whether  the  persons 
using  any  automobile  are  violating 
the  provisions  hereof,  it  shall  be 
the  duty  of  the  persons  driving  such 
automobile  upon  the  request  of  such 
officer  to  drive  the  same  to  the 
residence  of  the  girl  or  girls  in 
said  automobile  for  the  purpose  of 
investigation. " 
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COIJCLUJION 

In  view  of  the  foregoing,  it  Is  the  opinion  of  this  depart- 
ment that  the  limit  of  sixteen  years  as  provided  in  Section  7785, 
supra,  is  not  arbitrary  but  is  a reasonable  exercise  of  the  police 
power,  and  the  Act  restricting  automobile  drivers  to  persons  over 
sixteen  years  of  age  is  not  violative  of  either  the  State  or  Fed- 
eral Constitutions,  which  forbid  the  talcing  of  private  property 
without  due  process  of  law* 

It  may  be  trus,  and  even  quite  possible,  that  some  persons 
under  the  age  of  sixteen  years  are  more  apt  than  others  in  learn- 
ing to  operate  motor  vehicles — in  fact,  it  would  require  a high 
degree  of  imagination  to  conceive  of  any  one  over  the  age  of  ten 
years  being  any  less  adept  in  the  handling  of  motor  vehicles  than 
many  adults  who  are  by  law  permitted  to  do  so;  however,  the  Legis- 
lature has  concluded  that  the  "silver  livery  of  advised  age"  is 
sufficient  license  to  operate  a motor  vehicle,  and  we  can  but 
construe  the  law  as  it  is  written.  The  propriety,  wisdom  and 
expediency  of  legislation  enacted  in  pursuance  of  the  police  power 
is  exclusively  a matter  for  the  Legislature. 


Respectfully  submitted. 


JOB ii  W. 
assistant 


liOFFLAh,  Jr. , 

attorney  General. 


AP,  ROVED : 


aot  McKirmcK, 

Attorney  General. 
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SCHOOLS:  Orphan  children  permitted  to  attend  school  in  any 

district  in  which  such  have  a temporary  or  permanent 
home  and  are  unable  to  pay  tuition  fees. 
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Miss  ;>iay  bowl  in 
Superintendent 
Cass  County  ublic  Schools 
Harris on vl lie , Missouri 


De  r Miss  Bowlin: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  shall  appreciate  having  your 
advice  on  the  following  circum- 
stance which  has  been  brought  to 
my  attention  recently: 

"A  mother  whose  daughter  is 
teaching  in  one  of  our  rural 
schools  left  her  own  home 
district  in  another  part  of 
the  county  and  went  to  live  in 
the  district  where  her  daughter 
is  teaching,  /he  two  have  rent- 
ed a room  in  a home  in  this 
district  and  are  doing  light 
housekeeping.  A few  weeks  ago 
the  mother  took  four  orphan 
children  from  the  Spofford  Home 
in  Kansas  City  and  placed  three 
of  these  children  in  the  daughter's 
rural  school  and  the  other  one  in 
the  nearest  high  school.  The 
Spofford  Home  pays  the  mother  for 
ke'eplng~the  four  children.  Toes 
she  have  a le JaT  right  to  place 
these  children  in  this  rural 
district  where  she,  herself,  is 
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in  a temporary  home  ? Since  the 
3poffrF5^"T?ome  pays  her  for  keep- 
ing the  children,  would  they  be 
wards  of  the  Home  and  the  Home  be 
responsible  for  the  tuition  in 
both  the  rural  district  and  the 
high  school  district?  In  other 
words,  doe 8 chis  rural  school  have 
to  school  the  three  children  who 
are  attending  in  the  home  district 
and  pay  the  tuition  charged  by 
the  high  school  district  which  the 
older  child  is  attending? 

"I  have  never  had  a case  of  this  kind 
brought  to  my  attention  before.  I 
know  that  an  orphan  child  can  attend 
school  in  any  school  district  where  he 
or  she  may  have  a permanent  or  a 
temporary  home  but  the  fact  that  this 
woman  has  only  a temporary  home  in  the 
district  hereelf,  and  that  the  Spofford 
Home  pays  her  for  keeping  the  children, 
brings  up  a point  of  law  which  I prefer 
your  opinion  upon." 


Section  9207,  R.  S.  Mo.  1929,  provides  in  part  as 

follows : 


"The  ooard  shall  have  power  to  make 
all  needful  rules  and  regulations  for 
the  organization,  grading  and  government 
in  their  school  district — said  rules 
to  take  effect  when  a copy  of  the  same, 
duly  signed  by  order  of  the  board,  is 
deposited  with  the  district  clerk, 
whose  duty  it  shall  be  to  transmit  forth- 
with a copy  of  the  same  to  the  teachers 
employed  in  the  schools;  said  rules  may 
be  amended  or  repealed  in  like  manner. 
They  shall  also  have  the  power  * * * * 
and  may  admit  pupils  not  residents 
within  the  district,  and  prescribe  the 
tuition  fee  to  be  paid  by  the  same : 
Provided,  that  the  following  children, 
if  they  be  unable  to  pay  tuition. 
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shall  have  the  privilege  of  attend- 
ing school  In  any  district  In  this 
state  in  which  they  may  have  a 
permanent  or  temporary  home : First, 
orphan  ~cEildren;  second,  children 
oouncl  as  apprentices;  third,  children 
with  only  one  parent  living,  and 
fourth,  children  whose  parents  do 
not  contribute  to  their  support : *" 


The  above  statute  is  not  ambiguous  and  plainly 
provides  that  orphan  children  have  a privilege  of  attending 
school  in  any  district  intfilch  they  have  a permanent  or 
temporary  home,  and  if  unable  to  pay  tuition. 

The  answer  to  your  question,  then,  would  be  only  a 
matter  of  applying  the  facts  to  the  statute.  The  statute 
is  for  the  benefit  of  the  children  and  it  is  their  temporary 
or  permanent  home  that  gives  them  the  ri jht  to  attend  school 
and  not  the  home  of  the  person  with  whom  they  might  be  resid- 
ing or  living.  It  might  be  that  the  person  who  is  oeing 
paid  for  the  keeping  of  the  orphan  children  is  not  a resi- 
dent of  the  district.  However,  if  said  orphan  children 
have  a temporary  or  a permanent  home  with  said  person,  then, 
in  our  opinion,  said  orphan  children  would  have  the  right 
to  attend  school. 

In  State  ex  rel.  v.  Clymer,  164  Mo.  App.  671,  the 
Springfield  Court  of  Appeals  said  the  following  (page  676): 

"The  policy  of  this  state  is  to  edu- 
cate, and  to  furnish  free  of  charge, 
good  schools  for  all  children  of 
school  age,  and  even  to  compel  the 
attendance  of  children  thereto.  * * * 

As  said  by  the  Supreme  Court  of 
Wisconsin  in  State  v.  Thayer,  41  N.  W. 

1014:  fSuch  children  are  the  wards  of 
the  state,  to  the  extent  of  providing 
for  their  education  to  that  degree 
that  they  can  care  for  themselves  and 
act  the  part  of  intelligent  citizens. 

To  secure  these  ends,  laws  relating 
to  public  schools  must  be  interpreted 
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to  accord  with  this  dominant,  con- 
trolling spirit  and  purpose  in  their 
enactment,  rather  than  in  the 
narrower  spirit  of  their  possible 
relations  to  questions  of  pauperism 
and  administration  of  estates.* 

"While  the  statute  must  be  liberally 
construed,  we  also  recognize  the 
fact  that  it  would  not  be  right  to 
permit  children  living  in  districts 
whose  taxpayers  have  neglected  or 
refused  to  maintain  schools  to  have 
the  benefits  free  of  charge  of 
schools  in  districts  wherein  the 
taxpayers  have  burdendd  themselves 
to  erect  school  houses,  employ 
competent  teachers  and  maintain 
schools.  * * * 

"Prior  to  1886,  the  statute  contained 
none  of  its  present  provisos,  but 
simply  authorized  the  board  to  admit 
non-resident  pupils  within  the  district, 
and  to  prescribe  the  tuition  fee  to 
be  paid.  In  1885  it  was  amended  by 
adding  the  proviso:  'That  orphan  children, 
or  any  children  bound  as  apprentices, 
shall  have  the  privilege  of  attending 
school  in  any  district  in  the  state  of 
Missouri  in  which  they  may  find  a per- 
manent or  temporary  home,  without  paying 
a tuition  fee.* 

"While  the  statute  was  in  this  language, 
the  case  of  Binde  v.  Klings,  supra,  was 
decided  by  the  St.  Louis  Court  of  Appeals. 
********************** 

The  court  held,  however,  that  the  proviso 
limited  the  general  language,  and  only 
permitted  orphan  children,  or  children 
bound  as  apprentices,  to  attend  schools 
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in  districts  where  they  had  a per- 
manent or  temporary  hone  without  pay- 
ing tuition  fees,  and  said  that  oy 
admitting  certain  non-residents  the 
legislature  necessarily  excluded  the 
idea  that  other  non-residents  were 
entitled  to  the  privilege," 


However,  the  present  statute  contains  four  exemp- 
tions or  provisos  to  the  general  rule  as  to  the  right  of 
the  board  to  admit  non-residents  and  prescribe  tuition 

fees. 


In  School  district  v,  Matherly,  84  Mo.  App.  140, 
the  Kansas  City  Court  of  Appeals,  page  142,  said: 

"In  our  opinion,  to  entitle  one  to 
school  privileges  for  his  children 
in  the  public  schools  he  must  bona 
fide  reside  within  the  school 
district.  Coming  temporarily  within 
the  district  to  reside  during  the 
scholastic  year,  for  the  purpose  of 
sending  children  to  the  school  of 
that  district  can  not  be  allowed. 

If  this  defendant  has  such  right,  then 
all  other  citizens  of  Nodaway  county, 
outside  of  Barnard,  have,  of  course, 
the  same  right.  he  result  would, 
therefore,  be  that  that  district  could 
be  called  upon  to  support  schools  far 
the  benefit  of  other  distinct  commun- 
ities. This  was  not  contemplated  by 
the  statute." 


However,  the  facts  presented  in  your  inquiry  show 
that  the  children  seeking  to  go  to  school  are  orphan 
children,  and  if  said  orphan  children  have  a tempox*ary  or 
permanent  home  in  the  school  district  and  are  unable  to 
pay  tuition,  then,  in  our  opinion,  said  children  would 
have  a right  to  attend  school  without  payment  of  tuition. 
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On  the  contrary,  if  said  orphan  children  do  not  have  a 
permanent  or  temporary  home  in  the  district,  then  of 
course  said  children  cannot  take  advantage  of  Section 
9207,  supra.  In  this  connection  it  is  our  further 
opinion  that  the  temporary  home  must  be  bona  fide  and 
not  for  the  mere  purpose  of  giving  the  children  a home 
in  a district  temporarily  and  during  the  scholastic  year. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


J.ifN  Vi.  HOP'  MAN,  Jr., 
(Acting)  Attorney-General 


J^HiEG 


NON- INTOXICATING  BEER:  Cit/j  ordinances  requiring  applicant 

to  be  property  owner  is  in  conflict 
with  State  law  on  said  subject,  and 
void. 


January  25, 


.<Ir.  allace  I,  cowers 
Chief  Clerk 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 


1936 


Dear  Sir: 


this  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

’’Please  furnish  this  department 
with  an  opinion  on  the  follow- 
ing subject: 

"Does  a City  Council,  under  the 
provisions  of  section  13139-i  of 
the  non-intoxicating  liquor  laws 
of  the  ftate  of  Missouri,  have 
the  power  to  pass  an  ordinance 
requiring  applicants  for  3.2^» 
beer  permits  to  be  property 
owners  before  granting  said 
applicants  3.2 beer  permits?" 


action  13139-e  of  the  Non- intoxicating  beer 
Law,  i,tws  of  .aissouri  1935,  page  396,  gives  the  proper 
authorities  of  incorporated  cities,  towns  and  villages 
the  right  to  charge  for  licenses  Issued  to  manufacturers, 
brewers,  wholesalers  and  retailers  of  non- intoxicating 
beer  within  their  limits,  and  to  make  and  enforce  or- 
dinances for  the  regulation  and  control  of  the  sale  of 
non-intoxicating  beer  within  their  limits,  not  Incon- 
sistent with  the  provisions  of  the  Non- intoxicating 
oeer  ^ct.  Laid  section  reads,  in  part,  as  follows: 
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"The  Board  of  Aldermen,  City  Council 
or  other  proper  authorities  of  In- 
corporated cities,  towns  and  villages 
Including  the  City  of  St. Louis  may 
charge  for  licenses  Issued  to  manu- 
facturers, brewers,  wholesalers,  and 
retailers  of  non- Intoxicating  beer 
within  their  limits, which  charge  for 
licenses  shall  not  exceed  one  and  one- 
half  times  the  amount  charged  for  a 
state  license,  and  provide  for  the 
collection  thereof,  make  and  enforce 
ordinances  for  the  regulation  and 
control  of  the  sale  of  non- Intoxicating 
beer  within  the’r  limits,  not  in- 
consistent with  the  provisions  of  this 
Act,  and  provide  penalties  for  the 
violation  thereof.* 


ihe  only  qualifications  required  of  an  applicant  to 
sell  non- intoxicating  beer  are  found  in  Section  13139-Z-17, 
Laws  of  Missouri  1935,  page  400,  which  reads  as  follows: 

"Before  any  permit  authorized  by  this 
article  other  than  a manufacturers* 
permit  shall  be  issued  and  delivered 
to  any  applicant  therefor,  such  appli- 
cant shall  take  and  subscribe  to  an 
oath  that  he  will  not  allow  any  in- 
toxicating liquor  of  any  kind  or 
character , including  beer  having  an 
alcoholic  content  In  excess  of  3.2  per 
cent  by  weight,  to  be  kept,  stored 
or  secreted  in  or  upon  the  premises 
described  in  such  permit,  and  that 
such  applicant  will  not  otherwise 
violate  any  law  of  this  state  while 
In  or  upon  such  premises." 


In  the  case  of  St. Louis  v.  Tielkemeyer  226  Mo.  1.  c. 
140,  the  Court  said: 
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"It  Is  Insisted  by  appellant  that  the 
city  ordinance  in  question  is  void  be- 
cause inconsistent  with  the  State  statute 
on  the  sane  subject, 

"The  city  of  St. Louis  has  express  authority 
under  its  charter  'to  license,  tax  and 
regulate  ...  saloons,  beer  houses, 
tippling  houses,  dramshops  and  gift  enter- 
prises.' (art. 3, sec. 26, clause  5.) 

"The  State,  however,  has  the  sovereign 
power  to  regulate  those  matters  and  its 
authority  bein ^ paramount.  It  follows 
that  a city  ordinance  js  not  valid  If 
it  Is  in  conflict  with  the  law  of  the 
State  on  the  same  subject." 


In  the  case  of  State  ex  rel.  v.  ZcCammon  111  .wo.  Aop. 

1.  c.  630,631,  the  Court  said: 

nm  are  of  the  opinion  that  the  charter 
powere  relied  upon  do  not  confer  authori- 
ty upon  the  city  to  overturn  the  general 
law  on  the  subject  of  dramshops.  Indeed, 
the  charter  itself,  as  above  quoted,  shows 
that  the  city  hes  no  power  to  pass  or- 
dinances on  any  subject  which  are  repugnant 
to  the  lav/s  of  the  i-tate.  So  therefore 
Then  the  State  law  says  that  a license 
shall  be  ^ranted  on  the  petition  of  two- 
thirds  of  the  inhabitants  of  a block, 
the  board  of  aldermen  have  nr>t  the 
authority  to  say  that  there  shall  be  a 
petition  of  two- thirds  of  the  entire 
city.  Though  the  city  is  authorized  to 
regulate  a dramshop,  it  cannot  regulate 
it  In  those  particulars  which  would  be 
Inconsistent  with  the  regulations  made 
by  the  State." 


And,  further,  at  1.  c.  631,  632,  it  was  said: 
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n,The  powers  conferred  upon  a municipal 
corporation  must  be  exercised  in  con- 
formity to  the  general  laws  of  the  State, 
unless  it  is  clear  that  the  exclusive 
control  of  the  subject  is  given  to  the 
municipality  or  that  the  general  law  is 
to  be  superseded  or  suspended  by  the 
charter.  A statute  granting  authority 
to  a city  to  pas 8 ordinances  in  relation 
to  the  liquor  traffic  does  not  repeal 
the  general  laws  on  that  subject.  The 
rule  is  that  the  municipal  ordinances 
cannot  set  aside,  limit  or  enlarge  the 
statute  law  of  the  State,  unless  its  power 
to  do  so  can  be  shown  in  e;  iress  terms  or 
by  necessary  implication.1  And  again  at 
section  224  the  same  author  says: 

W|  whenever  a change  of  policy  takes  place 
in  the  State  on  the  subject  of  its  liquor 
legislation,  by  the  adoption  of  a different 
system  - as  when  general  prohibition,  or 
prohibition  for  particular  localities  is 
enacted  by  a constitutional  amendment 
of  general  statute,  or  when  the  Legislature 
provides  a uniform  and  general  system  for 
the  licensing  of  the  traffic  - this  has 
the  effect  to  repeal  all  inconsistent 
provisions  in  municipal  charters  and  the 
ordinances  adopted  under  them. * . n 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  an  ordinance  requiring  applicants  for  3.2# 
beer  permits  be  property  owners  would  be  in  conflict  with 
Section  13139-z-i7 , supra,  and  therefore  void  because  in- 
consistent with  the  State  law  on  the  same  subject. 


Yours  very  truly. 


APPROVED* 


J.  E.  TAYLOR 

Assistant  Attorney  General 


JOHK  . HOFEkAi'i,  Jr. 

(Acting)  Attorney  General 
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lrtH^rtl'i'ANCE  TAX: 


Whether  or-  not  a bequest  to  a T.ospx^al 
Is  exempt  is  a question  of  fact  to  be 
determined  by  reference  to  the  corporate 
charter  and  purposes  of  the  corporation. 


hon.  F.  C.  rollow 
prosecuting  Attorney 
She 1 by v i 11 e , Missouri 


January  28,  1936 


Dear  Sirs 


This  department  is  in  receipt  of  your  letter  of 
January  21  requesting  an  opinion  as  to  the  following  state 
of  facts. 


"a  lady  recently  died  In  this  county 
leaving  her  entire  estate,  consisting 
of  about  $15,000.00,  to  oarnes  Hospital 
of  St. Louis.  It  is  the  contention  of 
the  Hospital  that  said  fund  is  not 
subject  to  income  tax  and  that  the 
said  hospital  is  a charitable  insti- 
tution. It  is  my  contention  that 
the  estate  is  subject  to  a 5/£  income 
tax  to  be  paid  the  State  of  Missouri. 
j«ly  understanding  is  that  while  oarnes 
Hospital  does,  of  course,  as  all 
hospitals  do,  scane  charity  work,  it 
Is  not  strictly  a charitable  institution, 
and  charges  fees  for  work  wherever  It 
Is  possible  to  receive  them.  I should 
very  much  appreciate  your  opinion  on 
the  matter.  In  that  I am  quite  sure 
that  on  the  strength  of  your  opinion 
the  matter  here  will  be  determined 
without  the  expense  of  further  contest.” 


I. 


In  your  request  you  use  the  words  "Income  tax". 
Under  no  consideration  could  the  bequest  be  subject  to  the 
Income  tax  laws  of  the  State  of  hissouri,  as  Section  10119, 
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Revised  Statutes  Missouri  1929,  provides  in  part  as  follows: 


“The  following  income  shall  be  exempt 
from  the  provisions  of  this  article: 

it  if  Yr  -it  a -rf 

(3)  The  value  of  property  acquired 
by  gift,  bequest,  devise  or  descent 

if  a-  a *.M 


Fe  assume,  therefore,  that  the  words  “Income  tax"  are 
the  result  of  a typographical  error,  and  that  It  is  your  con- 
tention that  this  bequest  is  subject  to  the  Inheritance  Tax 
Laws  of  the  State  of  .issouri. 


II. 


(a)  The  principles  of  statutory  construction. 


Alt  the  outset  of  the  discussion  of  the  problem  of 
inheritance  taxation  here  presented  it  must  be  remembered 
that  as  a general  rule  it  has  long  been  held  that  statutes 
providing  for  exemptions  should  be  strictly  construed  against 
the  exemptions  and  In  favor  of  the  tax.  In  other  words, 
exemptions  are  simply  and  purely  an  act  of  grace,  and  all 
reasonable  doubt  should  be  resolved  in  favor  of  the  taxing 
power. 


This  principle  is  well  stated  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Yazoo  and  Miss.  V.  Ry.  Co. 
v.  Adams,  180  U.  S.  1,  21  Sup.  Ct.  Rep.  240: 


“xemptlons  from  taxation  are  not  favored 
by  law, and  will  not  be  sustained  unless 
it  clearly  appears  to  have  been  the  intent 
of  the  legislature.  Public  policy  in  all 
the  states  has  almost  necessarily  exempted 
from  the  scope  of  the  taxing  power  large 
amounts  of  property  used  for  religious, 
educational  and  municipal  purposes;  but 
this  list  ou  ht  not  to  be  extended  except 
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for  vary  circumstantial  reasons;  and 
while,  as  we  have  held  in  many  cases, 
legislatures  may  in  the  interest  of 
the  public  contract  for  the  exemption 
of  other  property,  such  contract 
should  receive  a strict  interpretation, 
and  every  reasonable  doubt  be  resolved 
in  favor  of  the  taxing  power." 


Consonant  with  the  principles  as  heretofore  out- 
lined it  stands  beyond  cavil  that  in  order  for  legislation 
to  relieve  any  species  of  property  from  its  portion  of 
taxation,  such  legislation  should  be  so  clear  that  there 
can  be  neither  reasonable  doubt  nor  controversy  about  its 
terms.  RIesterer  v.  Land  Company,  160  do.  141;  Beale  on 
Cardinal  Rules  of  Interpretation,  page  232* 

(b)  ihe  pur oos 8 s for  which  the  corporation 
is  formed  governs  as  to  Its  exemptions 
from  taxation. 


Lection  602, Revised  Statutes  Missouri  1929,  provides 
as  follows: 


"-hen  any  property,  benefit  or  income 
shall  pass  to  or  for  the  use  of  any 
hospital,  religious,  educational,  Bible, 
missionary,  scientific,  benevolent  or 
charitable  purpose  in  this  state,  or  to 
any  trustee,  association,  or  corporation, 
bishop,  minister  of  any  church,  or 
religious  denomination  in  this  state, to 
be  held  and  used  and  actually  held  and 
used  exclusively  for  religious,  education- 
al, or  charitable  uses  and  purposes, 
whether  such  transfer  be  made  directly 
or  indirectly,  the  same  shall  not  be 
subject  to  any  tax,  but  this  provision 
shall  not  apply  to  any  corporation 
which  has  a ri  ht  to  make  dividends  or 
distribute  profits  or  assets  amo$g 
Its  members. " 


In  order  to  determine  whether  or  not  a bequest  to 
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this  corporation  Is  exempted  under  Section  602,  supra.  It  Is 
necesrary  to  determine  the  status  of  the  corporation  and  to 
ascertain  the  purposes  for  which  It  was  Incorporated.  It 
must  also  be  remembered  that  the  exemption  does  not  apply  to 
any  corporation  which  has  a right  to  make  dividends  or  dis- 
tribute profits  or  assets  among  its  members,  or  to  those  be- 
quests not  held  and  used  exclusively  for  religious,  education- 
al or  charitable  uses  or  purposes. 


CONCLUSION 


In  view  of  the  foregoing.  It  is  the  opinion  of  this 
department  that  whether  or  not  the  bequest  of  fiftesr  thousand 
dollars  ( ,15,000.00)  to  dames  Hospital  of  St  .Louis  is  exempt 
“from  the  Inheritance  Tax  Laws  of  Missouri,  by  reason  of  Section 
602,  Revised  Statutes  idissouri  1929,  is  a question  of  fact.  It 
would  be  useless  to  cite  cases  involving  this  point  for  the 
reason  that  each  case  must,  of  necessity,  turn  on  the  language 
of  the  exemption  statute  and  the  provisions  of  the  corporate 
charter  or  the  purposes  of  the  corporation  (Gleason  and  Otis 
"Inheritance  Taxation").  The  principle  is  simple  enough;  the 
application  to  concrete  facts  alone  is  difficult. 


Respectfully  submitted. 


JOHN  W.  H0F1MAN,  Jr. 

Assistant  Attorney  Gaieral 


AP?R0VSD: 


ROY  ...cKIT  TRICK 

Attorney  General. 
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LIQUOR  CONTROL  DEPARTMENT: 

APPROPRIATIONS:  Legislature  did  not  appropriate 

for  the  payment  of  burglary  or 
theft  insurance 


I 


July  28 


Mr.  A.  H.  Bouchard 
Chief  Auditor 

Department  of  Liquor  Control 
Jefferson  City , Missouri 


7,30 

1936  / 


Dear  *1  r.  Bouchard: 


This  will  acknowledge  receipt  of  your 
letter  requesting  an  opinion  from  this  office,  wlilch  reads 
as  follows: 


"On  the  first  of  tills  month 
we  presented  to  the  State 
Auditor  a bill  for  #113.00 
for  the  payment  of  burglary 
and  robbery  Insurance  on  our 
St .Louis  of flee, and  he  re- 
fused to  pay,  stating  that 
your  office  advised  him  to 
do  so. 

"Our  St. Louis  office  is  lo- 
cated on  ^he  twelfth  floor  of 
the  Mart  Building,  and  handles 
from  $1  ,000.00  to  v25 ,000.00 
daily.  The  men  in  this  office 
are  not  bonded,  as  the  Auditor 
also  refused  to  pay  the  premium 
on  their  bonds.  If  this  office 
should  happen  to  be  burglarized 
or  robbed,  we  have  no  way  of  re- 
covery and  the  State  of  Missouri 
qould  be  the  loser  by  what  ever 
amount  was  taken. 

"We  would  like  to  have  your 
opinion  of  the  following:  In 
view  of  the  facts  stated  above. 


Mr.  W.  H.  Bouchard 


2 


July  28,  1936 


does  not  our  appropriation 
under  D-Operatlona , page  103, 

Laws  of  Missouri , 1935,  give 
the  Auditor  the  authority  to 
pay  the  premiums  on  policies 
and  bonds  for  tlie  protection 
of  the  State, 

"We  are  In  urgent  need  of  this 
opinion  as  the  payment  of  these 
bills  1 8 being  upheld,  and  the 
State  1 8 without  protection  In 
the  St .Louis  branch  of  this  de- 
partment, pending  the  Issuance 
of  this  opinion. 

"Thanking  you  for  the  many  past 
favors  and  friendly  advice,  I am  " 


Article  X,  Section  19,  of  the  Constitution 
of  Missouri,  provides  as  follows! 

"No  money  shall  ever  be  paid  out 
of  the  treasury  of  this  State, or 
any  of  the  funds  under  its  manage- 
ment, except  In  pursuance  of  an 
appropriation  by  law;  nor  unless 
such  payment  be  made , or  a warrant 
shall  have  issued  therefor , within 
two  years  after  the  passage  of 
such  appropriation  act;  and  every 
such  law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appro- 
priation, shall  distinctly  specify 
the  sum  appropriated,  and  the  object 
to  which  It  is  to  be  applied;  and 
it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  sum  or 
object.  A regular  statement  and 
account  of  the  receipts  and  ex- 
penditures of  all  public  money 
shall  be  published  from  time  to 
time." 
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1929,  reads: 


Section  11421,  Revised  Statutes  Missouri 


"No  warrant  shall  be  drawn 
by  the  auditor  or  paid  by 
the  treasurer,  unless  the 
money  has  been  previously 
appropriated  by  law;  nor 
shall  the  whole  amount  drawn 
for  or  paid,  under  any  one 
head,  ever  exceed  the  amount 
appropriated  by  law  for  that 
purpose.'’ 


In  59  Corpus  Juris,  Section  390,  pares  250, 

251,  It  Is  said: 


"In  some  states,  there  are  con- 
stitutional provisions  requiring 
a distinct  statement  of  the  pur- 
pose of  an  appropriation  In  the 
bill  making  such  appropriation; 
and,  according  to  some  authority, 
a requirement  of  specific  appro- 
priations has  been  held  to  be 
of  equivalent  force  in  requiring 
a definite  statement  of  the  pur- 
pose of  appropriations .>  ana” 


•Vhether  or  not  you  may  insure  the  money 
collected  by  your  office  In  St. Lou's  against  burglary  or 
theft,  depends  on  whether  or  not  the  Legislature  has  appro- 
priated funds  specifically  providing  for  the  payment  of  such 
Insurance.  In  construing  an  appropriation  measure  the  courts 
have  held  that  such  appropriation  must  be  strictly  construed. 

In  ideyers  v.  Kansas  City  18  L.  W.  (2d)  900, 
the  court  was  construing  an  appropriation  made  by  the  Council 
of  Kansas  City,  and, at  1.  c.  page  901,  said: 

"Another  general  rule  in  the 
construction  of  statutes, 
applicable  as  well  to  muni- 
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clpal  ordinances.  Is  that  acts 
of  the  character  here  under 
review  are  to  be  strictly  con- 
strued. The  limitation  upon 
tha  use  of  the  appropriation 
in  proposition  eight  is  such, 
by  reason  of  its  terms#  that 
the  invoking  of  the  general 
rule  is  not  necessary." 


The  Legislature#  in  Laws  of  Missouri  1935#  pages 
102,  103,  Lection  33#  appropriated  for  your  department  a total 
amount  of  >406,000.00.  The  appropriation  is  divided  into 
three  sub-divisions s (a)  Personal  Service,  (b)  Additions,  (d) 
Operation.  The  only  sub-division  out  of  which  the  Insurance  in 
question  alght  possibly  be  paid  is  sub-section  (d)  entitled 
♦Operations,'  which  reads  as  follows: 

"D.  Operation: 

Oeneral  expenses  consisting  of 
communication#  binding  and 
prlntinr,  transportation  of 
things#  travel#  stationery# 
office  supplies#  and  other 
general  and  miscellaneous  ex- 
penses  *>200,000.00  n 


Vie  are  of  the  opinion#  however,  that  this  section 
of  the  appropriation  act  Is  not  broad  enourh  and  specific 
enou  h to  entitle  you  to  take  out  insurance  on  the  moneys  in 
question.  It  Is  true#  at  the  outset#  that  the  Legislature  used 
t e term  'general  expenses;'  immediately  after  the  use  of  this 
term,  however,  it  enumerates  the  Items  which  the  general  expenses 
consist  of.  The  term  'general  expenses'  is  a broad  term,  and, 
used  by  Itself,  would  be  broad  enou  h to  include  all  the  Items 
enumerated  in  section  (d) . Vhen  the  Legislature,  however,  used 
the  words  'general  expenses'  by  the  enumeration  of  certain 
items  we  believe  they  limited  and  qualified  the  scope  of  the 
term  'general  expenses.'  If  the  Legislature  had  not  Intended 
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to  limit  the  term  * general  expense*  and  confine  It  to  the 
enumerated  Items  then  It  would  have  been  useless  for  the 
Legislature  to  have  made  such  an  enumeration,  because  the 
terra  ’general  expense*  unrestricted  would  have  been 
sufficiently  broad  to  cover  all  the  items  listed  In  section 
(d). 


At  the  close  of  Section  (d)  appears  the  words 
’other  general  and  miscellaneous  expenses.*  Me  do  not 
believe,  however,  that  these  words  are  of  any  assistance  In 
making  the  appropriation  cover  the  question  of  Insurance. 

The  general  rule  Is  that  where  general  words  are  followed 
by  particular  words  the  general  words  will  be  restricted 
and  limited  to  the  particular  words  used.  This  male  has 
been  applied  In  the  construction  of  appropriation.  In  State 
ex  rel.  v.  Dlerkes  214  Mo.  578,  the  Supreme  Court  had  for 
consideration  an  appropriation  under  the  St. Louis  charter. 

The  words  In  that  appropriation  which  the  relator  relied  upon 
were,  "other  expenses  of  the  house  of  delegates.*  The  Court, 
In  discussing  the  question,  at  1.  c.  page  591  saldt 

"Mow  take  either  of  the  two  appro- 
priation ordinances  in  evidence, for 
they  are  both  the  same  in  words, 
except  as  to  the  last  clause,  we 
have  no  specific  appropriation  for 
this  work  or  for  this  relator. 

Relator  contends  that  the  words  'other 
expenses  of  House  of  Delegates,'  are 
sufficient  to  authorize  the  payment 
of  this  money  out  of  the  unexpended 
balance  in  that  fund.  The  whole 
clause  of  the  ordinance  reads s 

"’Publishing  proceedings,  printing, 
stationery,  office  expenses,  furni- 
ture, rent  of  telephone  and  other 
expenses,  of  House  of  Delegates.  . $8,000.00.* 

"To  our  mind  the  rule  of  ejusdem  generis 
fully  applies  here.  The  term  ’other  ex- 
penses ' means  expenses  of  the  character 
theretofore  mentioned  In  thafc  clause 
of  t e appropriatlon^act  and  does  not 
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include  an  appropriation  for 
work  of  the  character  pirformed 
by  relator.  To  hold  that  it  did 
Include  such  would  be  to  nullify 
the  provisions  of  Section  14, Article 
5,  of  the  city  charter,  supra." 


Following  the  above  decision,  we  are  of  the 
opinion  that  the  moneys  appropriated  by  section  (d)  can  only 
be  used  for  the  purposes  enumerated  In  section  (d)  or  for  items 
by  reason  of  similarity  of  which  it  can  be  said  come  within 
the  enumerated  classes  under  the  rule  of  ejusdem  generis.  Vie 
do  not  believe  that  burglary  or  theft  insurance  is  similar 
enough  to  the  enumerated  items  to  bring  it  within  the  provisions 
of  the  appropriation.  It  could  not  be  said  that  insurance  comes 
within  the  classification  of  communication,  printing  and  binding, 
stationery,  transportation  of  things,  travel,  or  office  supplies. 

It  may  be  and  undoubtedly  would  have  been  £Ood  business  for  the 
State  to  have  appropriated  money  for  the  oayment  of  burglary 
and  theft  Insurance  on  the  moneys  collected  by  your  branch  offices. 
However,  the  State,  in  many  instances,  has  not  and  does  not  Insure 
its  personal  and  real  property.  I* allure  of  the  State  to  appro- 
priate moneys  for  the  payment  of  insurance  premiums  evidences 
an  Intention  on  its  part  that  it  desires  to  carry  its  own 
insurance. 


We  are,  therefore,  of  the  opinion  that  the  State  has 
not  appropriated  funds  out  of  which  you  may  pay  for  the  insuring 
of  the  moneys  collected  by  your  branch  office  in  St.  Louis 
against  burglary  and  theft. 


Yours  very  truly. 


J.  A.  TAYLOR 

Assistant  Attorney  General 


APPROV  Di 


John  w:  hsitmav,  jr. 

(Acting)  Attorney  Oeneral 
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COMMISSIONER  o:  AGRI- 
CULTURE! 

STATE  BOARD  OF  HEALTH: 


EMBARGO:  Neither  has  authority  t? 

issue  embargo  prohibiting 
shipment  of  apples  into  thi 
state. 


January  18,  1936. 


mr  . J.  C.  Dreshears, 
Commissioner, 

Department  of  agriculture, 
Jefferson  City,  Missouri. 


! led  I 

/ I 
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Dear  sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

" </e  have  just  received  by  telegram  from 
irea  merrill  of  Chillicothe,  iJLssouri, 
the  following  information: 

w ’Western  shippers  of  defrosted  apples 
are  undermining  price  schedules  of 
Missouri  grown  apples  by  dumping  this 
inferior  quality  fruit  et  low  prices 
stop.  Peddlers  remove  lids  stamped  to 
show  low  keeping  quality  and  buyers  are 
deceived  by  low  prices  stop.  Nebraska 
reported  to  have  placed  embargo  and 
Kansas  is  preparing  same  can  we  institute 
immediate  proceedings  to  protect  our 
market  against  dumping? ’ 

"It  appears  that  Missouri  apple  growers 
are  going  to  suffer  heavy  financial  loss, 
and  we  pray  you  to  promptly  advise  us  if 
Missouri  has  any  law  under  which  action 
can  be  tamen  concerning  this  matter.  If 
so,  under  what  section  or  sections,  and 
what  Department  of  our  otate  Government 
is  vested  with  such  authority?" 
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,ie  construe  your  question  to  be,  has  your  depart- 
ment or  the  State  Board  of  Health  the  authority  to  issue  an 
embargo  prohibiting  the  shipment  into  and  sale  within 
Missouri  of  apples  which  are  of  an  inferior  keeping  quality, 
and  which  apples  are  later  sold  to  the  consuming  public  of 
i-lssouri  without  such  consuming  public  knowing  that  such 
apples  are  of  such  grade,  the  apples,  when  sold  to  such  con- 
suming public,  having  been  taken  out  of  their  original  crates 
which  show  the  true  keeping  quality  thereof  and  being  sold 
from  other  containers? 

Laws  of  Missouri,  1935,  page  166,  abolishes  the 
State  Board  of  agriculture  and  a number  of  other  boards  and 
transfers  their  duties  to  the  Commissioner  of  Agriculture, 
and  the  duties  of  such  abolished  boards  are  continued  in  the 
State  department  of  Agriculture  and  the  Commissioner  of 
agriculture. 

Under  the  provisions  of  the  Lissouri  Flsnt  Law, 

Section  12378,  R.  S.  „_o.  1929,  provides  that  the  board  nay 
establish  a quarantine  and  make  rules  and  regulations  pertain- 
ing thereto. 

Section  12379  provides  that  when  the  board  finds  that 
there  exists  in  the  state  a dangerous  insect  pest  or  a dangerous 
plant  disease  new  to  the  state,  and  that  its  spreading  should 
be  prevented,  controlled  or  eradicated,  it  may  adopt  provisions 
to  that  end.  However,  this  is  under  the  Article  dealing  with 
the  Missouri  Flint  Law  and  is  not  authority  for  your  preventing 
the  dumping  of  apples  into  this  state  from  outside  of  the  state. 

Section  12626,  Laws  Of  iiissouri,  1933,  page  169, 
transferrin^  the  duties  of  the  State  ^arKeting  Bureau  to  the 
Commissioner  of  .agriculture,  provides  in  part  as  follows: 

'’Said  commissioner  shall  have  authority 
to  conduct  shipping  point  and  terminal 
marKet  grading  and  inspection  service  alone 
or  in  co-operation  with  the  U.  S.  department 
of  agriculture  and  to  license  inspectors, 
issue  certificates  on  the  products  inspected, 
determine  and  collect  and  pay  a reasonable 
service  charge  on  the  work  done,  and  do  each 
and  every  act  necessary  to  render  said  grad- 
ing and  inspection  service  of  greatest  value 
to  Missouri  agriculture.” 


j»r . J. 
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Under  the  -article  dealing  with  Standardization  and 
Inspection  of  Agricultural  Products,  Section  12629,  R.  s.  . o. 
1929,  empowers  the  commissioner,  after  investigation  and 
public  hearing,  to  fix  and  promulgate  official  standards  for 
grading  and  classifying  any  or  all  agricultural  products 
grown  or  produced  in  this  state,  and  to  fix  and  promulgate 
official  standards  for  containers  of  farm  products  and  change 
any  of  them  from  time  to  time. 

Sections  12630  end  12631  authorize  the  commissioner 
to  promulgate  standards  or  any  alterations  or  modifications  of 
standards  and  to  determine  the  date  of  effectiveness  thereof, 
and  authorize  the  commissioner  to  promulgate  as  the  official 
standard  for  this  state  for  any  agricultural  product  or  con- 
tainer the  standard  for  such  product  or  container  which  may 
have  been  promulgated  or  announced  therefor  under  the  authority 
of  Congress,  and  authorize  him  to  cooperate  with  the  United 
States  or  any  department  thereof. 

Section  12638  provides  as  follows: 

"If  any  quantity  of  any  agricultural 
product  shall  have  been  inspected  and  a 
certificate  issued  hereunder  showing  the 
graae,  classification,  quality  or  condi- 
tion thereof  no  person  shall  represent 
that  the  grade,  classification,  quality 
or  condition  of  such  product  at  the  time 
and  place  of  such  inspection  was  other 
than  as  shown  by  such  certificate.  ihen- 
ever  eny  standard  for  the  grading  or 
classification  of  eny  agricultural  product 
becomes  effective  under  this  article,  it 
shsll  be  unlawful  in  or  in  connection  with 
any  transaction  or  transactions  involving 
Euch  product  in  commerce  subject  to  the 
jurisdiction  of  this  state  or  in  any 
publication  in  this  state  of  a price 
or  prices  for  or  in  connection  with  such 
transaction  or  transactions  for  any  person 
to  indicate  the  grade  of  any  agricultural 
product  which  ie  of  or  within  the  grades 
fixed  in  said  standard  for  such  product 
by  any  name,  description  or  designation 
or  any  system  of  names,  descriptions  or 
designations  not  used  in  seid  standard. 

.Vhenever  any  standard  for  a container 
for  an  agricultural  product  becomes  ef- 
fective under  this  article,  no  person 
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thereafter  shsll  manufacture  for  com- 
merce within  the  jurisdiction  of  this 
state,  or  sell,  Ehip,  or  o ’fer  for  sale 
in  such  commerce  any  container,  either 
filled  or  unfilled,  to  which  the  standard 
is  applicable  which  does  not  comply  with 
such  standard  subject  to  such  tolerances 
as  may  be  permitted  under  this  article. 

Any  person  violating  this  section  shall 
be  guilty  of  a misdemeanor  and  upon  con- 
viction thereof  shall  be  fined  not  less 
than  ^&5,00  or  not  more  than  v100.00." 

section  122639  provides  as  follows: 

"Prosecutions  under  this  article  shall 
be  be0un  and  carried  on  in  the  same 
mi  nner  as  other  prosecutions  for  mis- 
demeanors in  this  state.’* 

Uhaer  the  article  dealing  with  Commission  merchants, 
Section  12648,  amon^  other  things,  defines  "farm  products"  as 
follows: 


"The  term  *farm  products'  shall,  except 
as  otherwise  provided,  include  all 
agricultural,  horticultural,  vegetable 
and  fruit  products  of  the  soil,  meats, 
marine  food  products,  poultry,  eggs, 
dairy  products,  wool,  hides,  feathers, 
nuts,  and  honey,  but  shall  not  apply  to 
seeds  sold  at  retail,  nor  include  timber 
products,  tea,  coffee,  or  pelts  of  fur- 
bearing animals." 

Sub-section  (c)  thereof  defines  the  term  "commissioner" 

as  follows: 


"The  term  * commissioner * as  herein  used, 
shall  mean  the  state  marketing  commis- 
sioner or  any  officer,  employe  or  at>ent 
of  the  state  board  of  agriculture,  or 
the  legal  successor  of  the  state  board 
of  agriculture,  designated  by  the  state 
marketing  commissioner  to  perform  or 
assist  in  the  performance  of  any  of  the 
duties  vested  in  the  'commissioner'  by 
this  article." 
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Section  12654  provides  es  follows: 

"The  commissioner  shall  have  power: 

"(a)  Before  granting  a license  to  any 
applicant,  to  investigate  the  character 
and  standing  of  such  applicant. 

"(b)  Upon  the  receipt  of  any  verified 
complaint  from  any  person  pecuniarily 
interested,  showing  or  tending  reasonable 
to  show  any  violations  of  any  of  the 
provisions  of  this  article,  to  investi- 
gate fully  any  transaction  involving 
solicitation,  receipt,  sale  or  attempted 
sale  of  any  farm  prouucts;  in  furtherance 
of  any  such  investigation,  to  require  the 
production  of  and  inspect  or  ta^ce  copies 
of  that  portion  of  the  lodgers,  books, 
accounts,  memoranda  and  any  other  docu- 
ments belonging  to  or  unuer  the  control  of 
any  coimaission  merchant  and  bearing  upon 
such  transaction;  and  in  the  course  of  and 
in  furtherance  of  such  investigation  to 
require  of  any  commission  merchant  a 
sworn  statement  of  all  the  material  facts 
relating  to  any  such  transaction.  It  shall 
be  the  duty  of  every  commission  merchant, 
upon  reasonable  request  of  the  commis- 
sioner to  produce  for  his  inspection 
memoranda  and  other  documents  aforesaid, 
and  to  maice  and  deliver  to  the  said  com- 
missioner upon  his  request  a sworn  state- 
ment of  all  the  material  facts. 

"(c)  Upon  reasonable  grounds  for  believ- 
ing that  any  commission  merchant  has  com- 
mitted some  act,  or  is  in  such  a condition, 
as  to  justify  the  revocation  of  his  license 
under  the  provisions  of  this  article,  to 
cite  such  commission  merchant  to  appear 
before  the  commissioner  and  show  cause  why 
his  license  should  not  be  revoked  for  the 
reasons  specified  in  such  citation,  ser- 
vice of  the  citation  may  be  personally 
or  by  mail,  at  least  seven  days  before  the 
hearing,  which  shall  be  held  in  the  city, 
village  or  township  in  which  is  situated 
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the  place  of  business  of  the  licensee. 

The  commissioner,  at  such  hearing,  shall 
have  power  to  administer  oaths  to  and 
take  the  testimony  of  parties,  and  any 
witnesses  there  produced  for  or  against 
the  licensee,  .iithin  ten  days  after  the 
hearing,  the  commies  oner  shall  render 
his  decision,  dismissing  the  proceedings 
or  revoking  the  license.  It  shall  be  the 
duty  of  the  commissioner,  immediately  on 
the  entry  of  such  decision  to  send  by 
registered  mail  a copy  thereof  to  the 
licensee,  at  the  latter's  business 
address. * 

Section  12655  provides  as  f ollows : 

"No  person,  firm,  exchange,  association 
or  corporation  shall,  receive  or  offer 
to  receive,  sell  or  offer  to  sell  on  com- 
mission within  this  state  any  kind  or 
farm  products  without  a license,  except 
as  in  this  article  permitted.  No  person, 
firm,  exchange,  association  or  corpora- 
tion, being  a commission  merchant  in  farm 
products  shall  (a)  knowingly  impose  any 
false  or  fictitious  charge  for  handling  or 
services  in  connection  with  farm  products, 
or  (b)  with  intent  to  defraud,  fail  to 
account  or  make  settlement  therefor  promptly 
and  properly,  or  (c)  with  intent  to  deceive, 
make  any  material  false  statement  or  state- 
ments as  to  market  conditions,  or  (d) 
enter  into  any  combination  to  fix  the 
prices  of  farm  products,  or  (e)  with  in- 
tent to  defraud,  make  any  material  false 
statement  or  report  as  to  the  grade,  condi- 
tion, markings,  quality  or  quantity  of 
goods,  received,  or  (f)  without  a license, 
advertise  or  hold  himself,  themselves  or 
itself  out  as  a commission  merchant  in  farm 
products,  or  (g)  directly  or  indirectly 
purchase  for  his,  their  or  its  own  account, 
goods  received  for  sale  on  commission  with- 
out prior  written  authority  from  the 
consignor,  or  fail  promptly  to  notify  the 
consignor  of  any  such  purchase  on  his, 
their  or  its  own  account,  or  fail  forth- 
with to  enter  any  such  transaction  or 
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purchase  on  the  record  or  account  of 
sales:  (Provided,  that  clause  (g)  shall 

not  be  construed  as  prohibiting  any  com- 
mission merchant  from  talcing  to  account 
of  sales,  in  order  to  close  his  day's 
business,  miscellaneous  lots  or  parcels 
of  farm  products  remaining  unsold,  if 
such  commission  merchant  shall  forthwith 
enter  such  transaction  in  his  account  of 
sales) ; or  (h)  willfully  fail  or  refuse 
to  comply  v/ith  any  provision  of  this 
article;  and  every  person,  firm,  exchange, 
association  or  corporation  violating  any 
of  the  provisions  of  this  section,  shall 
be  guilty  of  a misdemeanor,  and  upon 
conviction  thereof  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars. 

Provided,  however,  that  nothing  in  this 
section  is  intended,  or  shall  be  con- 
strued, as  limiting  or  repealing  the 
application  of  any  other  penal  statutes 
covering  or  embracing  the  acts  herein 
deno unced. ” 

If  authority  is  conferred  on  the  Commissioner  of 
agriculture  by  law  to  place  such  an  embargo,  it  must  be  by  a 
statute  passed  by  the  Legislature,  and  the  nearest  statutory 
provision  pertaining  to  such  power  that  we  find  is  section 
12626,  Laws  of  Missouri,  1933,  page  169,  empowering  the  Com- 
missioner of  Agriculture  to  conduct  shipping  point  end  terminal 
market  grading  and  inspection,  issue  certificates  on  the  pro- 
ducts inspected,  determine  and  collect  and  pay  a reasonable 
service  charge  on  the  work  done,  "and  do  each  and  every  act 
necessary  to  render  said  grading  and  inspection  service  of 
greatest  value  to  .isrouri  agriculture.” 

It  does  not  appear  that  this  provision  is  broad  enough 
to  authorize  such  commiss loner  to  place  an  embargo  against  such 
shipment  into  or  sale  in  Lissouri  of  such  products.  From  an 
examination  of  the  statutes,  we  find  no  authority  lodged  in 
the  Food  and  Drug  Commissioner  to  place  such  an  embargo. 

There  are  numerous  provisions  author!  zing  local  prosecution 
by  the  respective  prosecuting  attorneys  for  violation  of  the 
laws  pertaining  to  the  rights  end  duties  of  the  Commissioner 
of  Agriculture  and  the  act  relating  to  the  iood  and  Drug  Com- 
missioner, but  these  are  matters  of  prosecution  in  the  counties 
where  the  violations  occur. 
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Until  such  time  as  the  Legislature  passes  a law 
authorizing  the  Commissioner  of  Agriculture  or  other  officer 
to  place  an  embargo  against  the  shipment  of  apples  into 
j..issouri,  no  authority  therefor  exists. 


C0DCLU3I0N 


It  is  our  opinion  that  neither  the  Commissioner  of 
..agriculture  nor  the  xooa  and  Drug  Commissioner  of  kissouri 
has  authority  to  place  an  embargo  prohibiting  the  shipment 
into  or  sale  within  .JLssouri  of  apples  which  are  of  an  inferior 
keeping  quality,  and  v.-hich  apples  are  later  sold  to  the  consuci- 
ing  public  of  Missouri  without  such  consuming  public  knowing 
that  such  apples  are  of  such  grade,  the  apples,  when  sold  to 
such  consuming  public,  having  been  taken  out  of  their  original 
crates  which  show  the  true  keeping  quality  thereof  and  being 
sold  from  other  containers. 


Youis  very  truly. 


DRAKE  WAT SOL , 

Assistant  Attorney  General. 


APPROVED : 


JCHN  KGFfc.  -1",  Xt.  , 
(Acting)  Attorney  General. 
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Daar  Sir: 


This  acknowledges  receipt  of  year  letter  of  April  8,  1956. 
which  is  as  follows » 


"There  has  arisen  a rush  request  for  the  ranking 
of  a three-cornered  agreement  between  the  Bureau 
of  Agricultural  Bconcmioa  of  the  TJ.  S.  Department 
of  Agriculture,  the  Missouri  College  of 
Agriculture,  m d this  Department,  1 or  'a  grad- 
ing service  on  dressed  poultry  and  eggs'— and 
this  brings  up  the  need  for  a rush  opinion  from 
you,  along  the  lines  named  belowt 

"1st— Does  Senate  bill  124  of  the  1953  Legislature 
(page  415  Laws  of  Missouri)  and  Senate  bill  215 
(Laws  of  Missouri,  1955,  page  189)  nullify  any  of 
the  provisions  in  section  12,655,  R.  S«,  Missouri, 

1929? 

"2nd— Do  the  laws  mentioned  in  Ko.  1,  or  other  lavs, 
nullify  any  other  provisions  in  Article  19,  Chapter  87? 

"3rd— If,  in  you r opinion,  that  under  above  question 
So.  1,  tr  y of  the  provisions  in  seotion  12,655  are 
nullified,  do  you  consider  that  this  Department  can 
legally  receive  and  pay  out  salaries  sr  d expenses 
for  e grading  service  under  Senate  bill  Ko.  44  of 
the  Laws  of  Missouri,  1955,  pages  169  and  170,  and 
our  current  appropriation  found  in  section  41  on 
page  155  of  the  Lawj  of  "issouri,  1935? 

"4th— Provided  that  a three-cornered  agreement  were 
made  to  make  the  College  of  Agriculture  the  receiving 
end  disbursing  agent  of  all  moneys  under  such  an 


i 

Hon.  J.  C.  .reshoars  , -2- 


April  20,  1936. 


agreement,  can  this  Apartment  loyally  enter 
into  auch  an  agreement,  in  thelight  of  your 
interpretation  of  the  law3  cited  above  and  all 
other  law3  applicable  thereto? 

"Enclosed  herenei. th,  for  your  reference,  is  a copy 
of  the  Indiana  agreement,  which  is  expressive  of 
*iat  the  d.  of  A.  B.  and  the  College  of  Agriculture 
ask  us  to  sign,  subject  to  any  mutually  agreed 
amendments.  This  thanks  you  in  advance  for  speedy 
reply." 


Attachec  to  your  letter  is  a Memorandum  of  Agreement  of  Purdue 
university  Agricultural  Jxperimunt  S.aion  and  the  Federal  Jureau  of 
Agricultural  Kconomios  \dth  reference  to  Federal-State  Grading  Service 
an  Dressed  Poultry  and  iggs,  which  we  are  returning  herewith. 

i ron:  your  letter  and  from  personal  discussion  with  you,  we  con- 
strue your  question  to  be  this*  Does  your  Department  have  authority, 
havins;  collected  under  the  provisions  of  Section  1263b,  £•  S.  Mo.  1929, 
"all  fees  and  moneys  collected  or  received  by  employees  or  agents  of  tho 
state  marketing  bureau,"  to  pay  out  the  same  direct  to  the  employees, 
agents,  etc#,  or  should  those  collections  be  paid  into  the  state 
treasury  and  only  expended  pursuant  to  an  appropriation  made  by  the 
Legislature! 

Section  1265b,  &»  b.  Mo.  1929,  provides  as  follows* 

"The  commissioner  shall  exercise  due  care 
to  the  end  that,  as  intended  in  this  article, 
coats  of  actual  shipping  point  inspections  made 
shall  be  pai  d from  the  moneys  or  fees  contributed 
by  those  applying  fo**  the  service,  thereby 
constituting  said  direct  services  self-support- 
ing and  not  a burden  upon  the  state  treasury. 

And  in  carrying  out  the  provisions  of  this  article 
it  shall  oe  understood  than  all  fees  and  moneys 
collected  or  received  by  employes  or  agents  of  the 
state  marketing  bureau,  whether  acting  solely  under 
the  authority  of  said  bureau  or  under  the  joint 
authority  of  said  bureau  end  the  U.  S.  department 
of  agriculture,  uo  represent  reasonable  charges 
and  costs  for  de finite  services  rendered  and  are 
therefore  not  to  be  considered  as  revenue  to  be 
paid  into  the  state  treasury  under  the  meming  of 
the  Constitution.  All  money  representing  such 
reasonable  charges  and  costs  for  actual  inspection 
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services  rendered  at  the  request  of  the  appli- 
cant therefor  may  be  received  by  responsible 
employes  or  agents  of  the  state  mar  Ice  ting  bureau 
and  paid  over  to  inspectors  to  compensate  then 
for  aetual  services  performed  as  nay  be  most 
convenient  for  the  efficient  conduct  of  the  in- 
spection service.  And  theeomr.issi  oner  shall  keep 
a correct  and  complete  record  of  moneys  thus 
handled  and  services  paid  for  ad  submit  same 
annually  to  the  state  board  of  agriculture  at  its 
annual  meeting*  and  keep  a copy  thereof  an  file 
in  his  office  at  all  tines  for  inspection." 

This  seotion  is  under  Chapter  87.  having  to  do  with  the  bureau 
of  marketing  fan  products  ( Article  18).  and  having  to  do  with  standardisa- 
tion md  inspection  of  agricultural  products  (Article  19).  both  of  which 
were,  prior  to  the  1933  act.  under  the  jurisdiction  of  and  were  a part  of 
the  Missouri  State  Board  of  Agriculture. 

Laws  of  Missouri.  1933.  page  167.  Section  12348.  provides* 

"All  the  rights,  powers  and  duties  heretofore 
conferred  upon  and  vested  by  law  in  the  Missouri 
State  Board  of  Agriculture  and  the  secretary  of  the 
State  Board  of  Agriculture  in  any  act  a a a are 
hereby  transferred  to  the  Ccaaiisalcner  of  Agriculture 
hereby  erected,  and  the  said  Missouri  State  Board 
of  Agriculture  a e e are  hereby  abolished." 

It  further  provides  that  * ere  any  law  refera  to  the  Missouri 
State  Board  of  Agriculture,  the  same  shall,  aftar  the  pessege  of  this  act. 
be  o on* trued  as  referring  to  end  meaning  the  State  Department  of  Agri- 
culture and  the  Commissi  oner  of  Agriculture,  erected  by  said  sot. 

In  1933.  Laws  of  Missouri.  1933.  page  415.  the  Legislature  passed 
a law  providing  that 

i 

"All  fees,  funds  and  moneys  from  whatsoevsr  source 
reoeived  by  any  department,  board,  bureau,  commission, 
institution,  official  or  agency  of  the  state  govern- 
ment by  virtue  of  any  lawor  rule  or  regulation  made 
in  aocordsa  ce  W th  any  law.  shall,  by  the  of f ioial 
authorised  to  reoeive  same.  • • e be  plaoed  in  the 
state  treasury  to  the  credit  of  the  particular  purpose 
or  fund  for  ich  collected,  md  shall  be  subject  to 
appropriation  by  the  General  Assembly  for  the  particular 
purpose  or  fund  for  A ich  collected  during  the  biennium 
in  which  collected  m d appropriated." 
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In  1935.  Lavs  of  Missouri.  1935.  page  189.  the  Legislature  enacted 
Section  12565-a,  which  provides  as  follows i 

"All  moneys  collected  by  or  through  the  Commissioner 
of  Agriculture  of  the  State  Department  of  Agriculture 
from  fees,  licenses,  permits  or  other  earnings  under 
say  lav,  other  than  the  business  of~  the  Missouri 
State  FM.  r.  shall  be  deposited  daily  in  the  state 
treasury  to  the  credit  of  the  'Agricultural  Fees 
fund,'  which  shall  be  subjeet  to  qppropriatioa  by  the 
General  Assembly.” 

Of  course,  the  moneys  referred  to  in  this  opinion  are  not  those 
arising  from  business  of  the  Missouri  State  Fair,  tfiioh  latter  moneys  are 
excepted  from  the  provisions  of  this  seetian. 

It  will  be  noted  that  the  provisions  of  this  last  expression  of 
the  Legislature.  Seotian  123 56- a,  supra,  are  very  broad  and  comprehend 
"all  moneys  collected  by  or  through  the  Commissi  oner  of  Agriculture  of 
the  Department  of  Agriculture  from  fees,  lioenses.  permits  or  other  earn- 
ings under  any  lav”,  other  than  the  State  Fair,  aid  provides  that  said 
moneys  "shall  he  deposited  in  the  state  treasury"  and  be  subject  to 
appropriation. 

It  appears  that  the  moneys  collected  by  your  Department  under  the 
provisions  of  Section  12635  above  come  within  the  msming  of  Seetian 
12356-a.  supra,  and  are  moneys  collected  by  or  through  the  Commissioner  of 
Agriculture  of  the  State  Department  of  Agriculture  from  fees,  licenses, 
permits  or  ether  earnings  under  lav.  and  should  be  deposited  daily  in  the 
state  treasury  to  the  credit  of  the  "Agricultural  Fees  Fund",  and  that  the 
same  are  subject  to  be  paid  out  only  on  appropriation  by  the  General  Assmnbly. 


COHbLUSKM 


It  is  our  opinion  that  you  are  not  authorised  to  pay  out  funds 
oollsoted  by  your  Department  under  mi  thority  of  Section  1263b.  supra,  as 
faes  and  money  eolleoted  or  received  by  employees  or  agents  of  the  State 
Marketing  Bureau,  tfi ether  acting  solely  under  the  authority  of  said  bureau 
or  under  the  joint  authority  of  said  bureau  and  the  United  States  Depart- 
ment of  Agriculture,  but  that  the  lav  contemplates  that  suoh  collections 
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received  by  your  Department  and  all  moneys  collected  by  or  through  your 
Department  from  fees#  licenses#  permits  or  other  earnings  under  any  law# 
other  than  from  the  State  Fair,  shsJLl  be  deposited  daily  in  the  stats  treasury 
to  the  oredit  of  the  "Agricultural  Fees  Fond"#  and  that  the  some  can  be 
legally  paid  out  by  you  only  pursuant  to  an  appropriation  by  the  General 
Assembly# 


Tours  Tory  truly# 


DRAKE  WATS®, 

Assistant  Attorney  General# 


APPROVED t 


iota  >1.  Jr., 

(Aoting)  Attorney  Joneral. 
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Members  of  C.  C.  Camps  are  entitled  to  vote 
in  the  primary  if  they  possess  the  necessary 
qualification,  jilectionr  Judges  can  challenge 
their  right  to  vote  and  reject  their  vote  if 
illegal. 


July  30,  1936. 

.3? 


Honorable  James  E.  Brisco 
Palmyra,  Missouri 

hear  Sirs 

You  recently  made  a request  through  .?4r.  McIntyre 
of  General  McKittrick  concerning  the  right  of  members 
of  Citizens  Conservation  Camps  to  vote  in  the  coming 
primary. 

This  matter  v/as  before  our  Department  several 
times  during  the  1934  election,  and  we  have  consist- 
ently ruled  that  the  members  of  the  Conservation 
Camps  were  entitled  to  vote.  Enclosed  are  two  opin- 
ions, one  to  Honorable  Wilbur  C.Buford,  Game  and  Fish 
Commissioner,  and  one  to  Honorable  James  P.  Aylward, 
Chairman,  Democratic  State  Committee,  concerning 
members  of  the  State  Transient  Camps  being  permitted 
to  vote. 

Bearing  in  mind  the  qualifications  set  forth  in 
Section  10178  K.  3.  Mo.  to  wits  That  the  elector  must 
have  resided  in  the  State  one  year  immediately  preced- 
ing the  election,  and  shall  have  resided  in  the  county, 
city  or  town  where  he  shall  offer  to  vote  at  least 
sixty  days  immediately  preceding  *-he  election.  The 
officer  in  charge  of  the  election  may  demand  these 
qualifications  from  each  member  of  the  camp  before  he 
permits  them  to  vote.  Under  Section  10309  R.  S.  Mo. 
1929,  members  of  the  C.  C.  Camp  may  be  challenged  on 
their  right  to  vote. 

It  has  been  suggested  that  the  members  of  the  C. 

C.  Camps  may  be  disqualified  under  the  priviso  of 
Section  10178  R.  S.  Mo.  1929,  to  wit:  * Provided  how- 
ever. that  no  officer,  soldier  or  marine  in  tito  regular 
army  or  navy  of  the  United  States,  shall  be  entitled 
to  vote  at  any  election  in  this  statej"  might  be  appli- 
cable to  the  members  of  such  camps.  We  do  think,  and  it 
has  been  so  fuled  by  officials  of  Washington,  D.  C. 
that  the  members  of  such  camps  are  not  in  anywise  in  the 
regular  army  or  navy  of  the  United  States.  Section 
10178,  supra,  is  also  to  the  effect  "that  no  person 
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while  kept  in  any  poorhouae  or  other  asylum  at  pub- 
lic expense,  ahall  be  entitled  to  vote.*  Vfe 

do  not  think  thia  priviso  in  anywise  prevents  members 
of  the  C.  C.  Camps  from  exercising  their  right  of 
franchise  while  the  government  keeps  the  members  in 
camps,  ft  eda  and  clothes  them,  yet  it  pays  each  member 
a monthly  salary.  Therefore,  theorically  if  not  actually, 
the  members  are  paid  for  their  labor  and  not  kept  at 
public  expense  within  the  meaning  of  the  Statute. 

We  are,  therefore,  of  the  opinion  that  if  the 
members  of  the  C.  C.  Camps  present  themselves  for  vot- 
ing in  the  coming  primary  they  are  entitled  to  vote, 
if  they  possess  the  statutory  qualifications.  They  may 
be  placed  under  oath  and  examined  by  the  election  offi- 
cials, and  if  found  not  possessed  of  the  qualifications 
they  may  be  legally  refused  the  right  to  vote. 


Yours  very  truly 


OLUVER  NOLTH 

Assistant  Attorney  General. 


APPROVED: 


JOHjT  wTWl'./Atf,  Jr. 

(Acting)  Attorney  General. 


BOUND AkIES:  The  Supreme  Court  of  the  united  States  has  juris- 
diction in  a suit  between  two  states  to  determine 
boundary  line. 


September  3,  1936. 

cf.T 

Hon.  G.  k.  Lreidenstein, 

Prosecuting  Attorney, 

Clark  County, 

Kahoka,  Missouri. 


Dear  Sir: 


V/e  wish  to  acknowledge  your  letter  of  August  31st 
wherein  you  state  as  follows: 

"On  the  Northeast  side  of  Clark  County 
the  Des  koines  River  forms  the  boundary 
between  this  County,  and  Lee  County,  Iowa. 

It  seems  that  at  one  time  iuany  years  ago, 
the  Des  i..oines  emptied  into  the  Mississippi 
some  distance  South  of  where  it  does  now, 
and  much  nearer  to  Alexandria  than  now. 

During  flood  stage  the  river  broke  over 
and  formed  a new  channel  so  that  there  is 
a piece  of  land  now  south  of  the  Des  moines 
which  was  North  of  the  ubb  ..oines  before 
this  time.  Some  of  this  land  is  assessed 
for  taxes  in  Lee  County  and  some  in  Clark 
County,  Missouri. 

"There  have  been  ti^es  when  an  ejectment 
suit  would  be  instituted  in  the  Circuit 
Court  of  Clark  County,  Missouri,  Judgment 
rendered  for  plaintiff  and  later  an  order  of 
the  District  of  Court  of  Lee  County,  Iowa, 
which  in  substance  would  nullify  the  order 
of  the  missouri  court. 

"The  trouble  is  that  we  do  not  know  where 
the  boundary  line  between  the  two  states  is. 
The  question  I v/ould  like  to  esk  is  this. 

What  would  be  the  proper  procedure  for  me  to 
t;  ke  to  have  this  boundary  line  made  known? 
Could  any  suit  be  started  in  Federal  Court 
which  would  settle  this  matter?  I do  not 
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think  the  matter  cen  ever  be  settled  by 
agreement  of  any  commission. 

"I  would  appreciate  very  much  an  opinion 
from  you  in  regard  to  this.” 


59  C.  J. , Sec.  30,  subdivision  a,  page  63,  sets  out 
the  proceedings  to  be  followed  in  a suit  between  two  states 
to  determine  the  boundary  line,  thus: 

"A  question  of  boundary  arising  between 
the  United  States  and  one  of  the  states, 
or  between  two  states  is  not  of  a 
political  nature  and  is  susceptible  of 
judicial  determination.  The  United 
States  supreme  court  has  oi'iginal  juris- 
diction of  suits  bet  een  two  states,  or 
between  the  United  States  and  a state, 
to  determine  a state  boundary. 

"Nature  and  conduct  of  suit.  Such  suit 
may  be  brought  by  a bill  in  equity  and 
is  to  be  conducted,  as  a general  rule, 
according  to  the  rules  of  pleading  and 
practice  of  the  court  of  chancery,  the 
court  acting,  ordinarily,  in  such  disputes 
in  the  sane  manner  as  in  the  determination 
of  like  matters  between  private  Individuals. 

By  reason,  however,  of  the  dignity  of  the 
parties  and  the  importance  of  the  interests 
involved,  such  controversies  are  not  to  be 
decided  upon  mere  technicalities,  but  the 
chancery  rules  should  be  so  molded  and 
applied  as  to  bring  the  cruse  to  a hearing 
on  its  real  merits,  in  the  absence  of 
legislation  particularly  prescribing  the 
procedure  to  be  followed;  end  thus  the 
court  will  not  be  obliged  to  apply  the 
some  rules  as  to  parties,  or  the  time  of 
answering,  or  the  effect  of  laches  or  the 
lapse  of  time. 

"Award  or  decree  fixing  boundary.  As  a mode 
of  settling  the  respective  rights  of  the 
parties  an  issue  at  law  may  be  directed,  or 
a commission  awarded,  or,  if  the  court  is 
satisfied  without  either,  it  may  itself 
determine  the  boundary. 
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"Costs.  The  costs  of  the  suit  will  be 
equally  divided  between  Jhe  two  stctes 
where  the  matter  involved  is  e govern- 
mental question  in  which  eech  oarty  has 
e real  and  vital  yet  not  a litigious 
interest. " 


And  in  25  C.  J. , Sec.  192,  nage  859,  we  find  this  state- 
ment as  to  the  Jurisdiction  of  the  United  States  Supreme  Court  to 
settle  disputes  as  to  stete  boundaries: 

"For  the  supreme  oourt  to  entertain 
jurisdiction  of  a suit  on  the  ground 
the t it  is  between  two  states,  a con- 
troversy must  exist  in  the  result  of  which 
the  states  are  directly  interested.  This 
Jurisdiction  ia  most  frequently  invoiced  for 
the  settlement  of  disputes  as  to  state 
boundaries. " 

In  the  ct8e  of  Virginia  v;  West  Virginia,  78  U.  S.  39, 

1.  c.  53,  the  Supreme  Court  of  the  United  States,  speaking  through 
Justice  filler,  said: 

"The  first  proposition  on  which  counsel 
insist,  in  support  of  the  demurrer  is,  that 
this  court  he s no  Jurisdiction  of  the  case, 
because  it  involves  the  consideration 
of  questions  purely  oolitical;  thet  is  to 
say,  that  the  main  question  to  be  decided 
is  the  conflicting  claims  of  the  two  States 
to  the  exercise  of  political  jurisdiction 
and  sovereignty  over  the  territory  and 
inhabitants  of  the  two  counties  which  are 
the  subject  of  dispute. 

"This  proposition  cannot  be  sustained  without 
reversing  the  settled  course  of  decision  in 
this  court  and  overturning  the  principles 
on  which  several  well-considered  oases  have 
been  decided.  Without  entering  into  the  argu- 
ment by  which  those  decisions  are  supported, 
we  shall  content  ourselves  with  showing 
what  is  the  established  doctrine  of  the  court. 


"In  the  case  of  Rhode  Island  v.  massachusetts, 
12  Peters,  724,  this  question  was  raised, 
and  Chief  Justice  Taney  dissented  from  the 
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Judgment  of  the  court  by  which  the  juris- 
diction woe  affirmed,  on  the  precise  ground 
t&Ken  here.  The  subject  Is  elaborately  dis- 
cussed In  the  opinion  of  the  court,  delivered 
by  >lr.  Justice  Baldwin,  and  the  jurisdiction, 
we  think,  satisfactorily  sustained.  That 
case,  in  all  important  features,  was  like  this. 
It  involves  a question  of  boundary  and  of  the 
jurisdiction  of  the  States  over  the  territory 
and  people  of  the  disputed  region.  The  bill 
of  Rhode  Island  denied  that  she  had  aver 
consented  to  a line  run  by  certain  commis- 
sioners. The  plee  of  Massachusetts  averred 
that  the  had  consented.  A question  of  fraudu- 
lent representation  In  obtaining  certain  action 
of  the  State  of  Rhode  Island  was  also  made  in 
the  pleadings. 

"It  is  said  in  that  opinion  that,  'title, 
jurisdiction,  sovereignty,  are  (therefore) 
dependent  questions,  necessarily  settled  when 
boundary  is  ascertained,  which  being  the  line 
of  territory,  is  the  line  of  power  over  it, 
so  that  great  as  questions  of  jurisdiction  and 
sovereignty  may  be,  they  depend  on  facts.' 

And  it  is  held  that  as  the  court  hcs  juris- 
diction of  the  question  of  boundary,  the  f^ct 
that  its  decision  on  that  subject  settles  the 
territorial  limits  of  the  jurisdiction  of  the 
States,  does  not  defeat  the  Jurisdiction  of  the 
court. 

"The  next  reported  case,  is  thi  t of  „J.asouri  v. 
Iowa,  7 Howard,  660,  in  which  the  complaint 
is  that  the  State  of  kiasouri  is  unjustly 
ousted  of  her  Jurisdiction,  and  obstructed  from 
governing  a part  of  her  territory  on  her 
northern  boundary,  about  ten  miles  wide,  by 
the  State  of  Iowr,  which  exercisee  such  Juris- 
diction, contrary  to  the  rights  of  the  State  • 
of  ki  souri , and  in  defiance  of  her  authority. 
Although  the  Juri edict ionnl  question  is  thus 
broadly  stated,  no  objection  on  this  point  wee 
raised,  and  the  opinion  which  settled  the 
line  in  dispute,  delivered  by  Judge  Catron, 
declares  that  it  was  tbe  unanimous  opinion 
of  all  the  Judges  of  the  court.  The  Chief 
Justice  must,  therefore,  have  abandoned  his 
dissenting  doctrine  in  the  previous  case. 
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T,iha  t this  is  so  is  made  still  more 
clear  by  the  opinion  of  the  court  de- 
livered by  himself  in  the  case  of 
Glorias  v.  Georgia,  17  Id.  478,  in 
which  he  sc-ys  that  ’it  is  settled,  by 
repeated  decisions,  that  a question  of 
boundary  between  States,  is  v/ithin  the 
jurisdiction  conferred  by  the  Constitu- 
tion on  this  court.’  a subsequent  ex- 
pression in  that  opinion  shows  that  he 
understood  this  as  inducing  the 
political  question,  for  he  says  'that 
a question  of  boundary  between  States 
is  necessarily  a political  question 
to  be  settled  by  compact  made  by  the 
political  departments  of  the  govern- 
ment ....  But  under  our  fom  of 
government  a boundary  between  two  States 
may  become  a judicial  question  to  be 
decided  by  this  court. ' 


"In  the  subsequent  case  of  Alabama  v. 
Georgia,  23  Howard,  505,  all  the  Judges 
concurred,  and  no  question  of  the  juris- 
diction was  raised. 

"'■Ve  consider,  therefore . the  established 
doctrine  of1  this  court ' toHbe.  ihat  it 
lias  .IurTsoTction  of  ouesTionB  of  'boundary 
between  two  StaTes  of  this  Union,  and 
thc  t this  jurisdiction  is  not  Sefeeted , 
because  in  deciding  that  question  it  be- 
comes necessary  to  examine  into  and  con- 
strue compacts  or  agreements  between 
those  States,  or  because  the  decree 
which  the  court  may  render,  affects  the 
territorial  limits  of  the  political 
jurisdiction  and  sovereignty  of  the  States 
which  are  parties  to  the  proceeding. ” 
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From  the  foregoing,  we  ere  of  the  opinion  that  the 
Supreme  Court  of  the  United  States  has  jurisdiction  to  settle 
the  dispute  as  to  the  boundary  line  betveen  -irsouri  and  Iowa, 
and  that  the  procedure  to  be  followed  is  the  same  as  set  out 
in  the  above  citation  of  authority. 


Respectfully  submitted. 


Mi.  oRfc  SA..YHHS, 

Assistant  Attorney  General. 


APlJfcQV.cn> : 


JOHN  HOFFAA L , Jr. , 

(acting)  Attorney  General. 
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CITIEo : Boards  of  Aldermen  of  cities  of  the  4th  Class 

only  select  an  Acting  President  of  the  Board  in  the 
absence  of  Mayor  or  vacancy  in  office  of  Mayor. 


Mr.  C.  1>.  Bray 
City  attorney 
City  of  Campbell 
Missouri 


hear  Mr.  Bray: 


November  10,  1936. 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  whioh  reads  as  follows: 

"'oec.  6961.  B0*RD  TO  ~E1^CT  AN  ACTING 
PREoIDANT,  ..HEN,  — In  the  absence  of 
the  mayor,  the  board  shall  elect  one  of 
their  own  number  tooocoupy  the  place 
temporarily,  who  shall  be  styled  "act- 
ing president  of  the  boar a of  aldermen." 

(&.  o.  1919) 

" '«ec.  6962.  ACTING  PHBi/IDENT  TO  1*R- 
FORJ  DUTINa  Or’  i-OfOR,  ’..HEN.—  ..lien  any 

vaoancy  shall  happen  in  the  office  of 
mayor  by  death,  resignation,  removal 
from  the  oity,  removal  from  office,  re- 
fusal to  qualify,  or  from  any  other 
cause  whatever,  the  acting  president  of 
the  board  of  aldermen  shall,  for  the 
time  being,  perform  the  duties  of  mayor, 
with  all  the  rights,  privileges,  powers 
and  Jurisdiction  of  the  mayor,  until 
such  vacancy  be  filled  or  such  disabili- 
ty be  removed;  or  in  case  of  temporary 
absenco,  until  the  mayor's  return.  (R. 

1919) 

"*^eo.  24.  OF  HI-  HUe&IDKNT  AND  BOARD 

OF  ALDERMAN.--  In  the  absence  of  the 
Mayor  the  Board  of  Aldermen  shall  elect 
one  of  their  number  to  occupy  the  place 
temporarily,  and  who  shall  be  styled 
"dieting  President  of  the  Board  of  /alder- 
men." He  shall,  for  the  time  being,  per- 
form the  duties  of  the  Mayor , when  any 
vacancy  shall  happen  in  the  offioe  of 
Mayor , from  any  cause  whatever  until  such 
vacancy  be  filled  or  until  the  temporary 
disability  shall  have  been  removed  or  in 
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A 


Mr.  C.  D.  Bray 


case  of  temporary  absence , until  the  Mayor 
returns.  (Ordinance  of  the  City  of  Camp- 
bell)** 

"The  first  two  above  paragraphs  are  sections 
of  the  Missouri  statutes,  and  the  third  Is 
a section  of  the  ordinances  of  the  City  of 
Camp  ell. 

"Immediately  following  each  unnuul  election, 
held  on  the  first  Tuesday  in  i*  -ril,  the 
Board  of  Aldermen  convene  with  the  holdover 
aldermen  and  the  newly  elected  aldermen,  if 
any,  for  the  purpose  of  organizing  for  ano- 
ther year.  At  the  meeting  the  Payor  submits 
his  appointments  for  the  appointive  offices, 
subject  to  the  approval  of  the  Board,  and 
the  Board  elects  its  olerk.  The  above  quoted 
statutes  and  City  ordinances  also  provide 
for  the  election  of  a president  of  the  Board 
ana  prescribe  his  duties.  It  has  been  the 
practice  of  the  successive  boards  of  aider- 
men  of  the  City  of  Campbell  over  a long 
period  of  years  to  elect  the  President  of 
the  Board  at  the  same  meeting  In  which  the 
appointive  officers  are  made,  and  the  Presi- 
dent so  elected  acts  as  mayor  in  the  absence 
or  disabilit3r  of  the  mayor  from  tine  to  time 
as  such  circumstance o occur. 

"acme  of  the  present  aldermen  have  challenged 
the  validity  and  legality  of  the  election  of 
the  President  of  the  Board  in  this  manner 
and  contend  that  the  Board  has  no  authority 
to  elect  a President  only  in  the  absenoe  or 
disability  of  the  iayor,  as  enumerated  in 
the  law,  and  they  contend  further  th&t  this 
election  is  re  juired  to  be  made  on  each  and 
every  occasion  in  the  absence  or  disability 
of  the  Mayor,  and  as  soon  as  the  layor  re- 
turns or  the  disability  is  removed,  the 
then  eleoted  President  of  tbs  Board  terminates 
his  office,  and  there  would  be  no  President 
of  the  Board  until  a ain  when  the  Payor 
absents  himself  or  becomes  disabled  from  any 
cause  from  performing  his  duties,  at  which 
time  and  on  which  occasion,  the  Board  of  Al- 
dermen would  reconvene  and  again  elect  a 
President  to  serve  until  the  then  absenoe 
or  disability  is  removed  and  so  on. 

**In  other  words,  each  time  the  Mayor  would 
leave  the  City  or  would  be  unable  to  per- 
form his  duties  from  any  cause,  the  Board 
would  have  to  be  convened  und  elect  a Presl- 
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dent  who  would  cot  as  Mayor.  It  Is  true 
the  language  of  the  law  apparently  pro- 
vides for  Just  exactly  that  kina  of  pro- 
cec.ure.  However,  this  procedure  wouid 
be  very  impractical,  very  cumbersome  , ■ nd 
inconvenient,  and  it  could  easily  so  hap- 
pen that  the  majority  of  the  Hoard  of  Al- 
dermen would  not  be  evu  liable  in  case  of 
an  emerronoy  requiring  some  official  act 
of  the  Mayor. 

•’ll  your  time  ana  facilities  will  permit, 
we  v.oula  very  much  appreciate  your  opinion 
as  to  which  of  the  procedures  is  correct. 
That  is,  can  the  Board  of  aldermen  at  its 
organisation  meeting  and  when  the  Mayor  is 
present  ana  presiding  elect  a President  of 
the  *oard  who  would  serve  throughout  the 
peer  and  perform  the  duties  of  Mayor  on 
the  stated  occasions  requiring  him  to  do 
so,  or  should  the  Board  convene  and  elect 
a President  of  the  Board  on  each  and  every 
occasion  in  the  absence  or  disability  of 
the  Mayor?” 


It  is  to  be  noted  from  sections  6961  and  6962,  R. 

B • Mo.  1929,  as  hereinabove  set  forth  in  your  request  for  on 
opinion  that  the  Board  of  aldermen,  in  the  absence  of  the 
Mayor,  ahull  select  one  of  their  ovm  number  to  be  Noting 
.tTesident  of  the  Board  of  Aldermen”.  You  will  also  note 
from  section  6962,  supra,  in  your  request  for  an  opinion  that 
"when  any  vacancy  ***  or  from  eny  other  oauae  whatever,  the 
acting  President  shall  perform  the  duties  of  the  Mayor, 
until  such  vacancy  is  filled  or  such  disability  removed,  or, 
in  case  of  temporary  absence,  until  the  Mayor’s  return. 

In  the  case  of  Cummins  v.  Kansas  City  Public  ser- 
vice Company.  6f.  3 . . ( 2d)  , 1.  c , , ^31,  the  Court, In  sneak- 

ing of  r,fe  Jundenental  rule  relating  to  construction  of 
statutes,  said: 


”**"*  It  is,*”,  fundamental  that 
>here  the  language  of  a statute 
is  plain  and  admits  of  but  one 
meaning  there  is  no  room  for  con- 
struction. "”**** 

In  tht:  case  of  ^ tate  vs.  Tha tcher , 92  V*.  (2d) 

1.  c.  643,  the  Court  had  before  it  for  construction  the 
statute  relating  to  ot.  Louis  County  and  said: 
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"***+  the  lanfTia.^e  of  the  enactment 
is  perfectly  clear  and  unambiguous . 
In  such  case  there  Is  nothin??  to 
construe,  and  no  intent  contrary 
to  the  evident  intent  can  rational- 
ly or  permissibly  be  implied.  ****" 


It  is  obvious  that  the  statutes  in  question  in- 
tend that  only  In  the  event  of  the  absence  of  the  f'ayor  or 
in  the  case  of  temporary  absence  or  vthen  any  vacancy  shall 
occur  in  the  office  of  the  J ayor,  the  Board  of  Aldermen 
shall  select  one  of  their  number  to  occupy  the  place  of 
the  President  of  the  Board  of  Aldermen* 


Conclusion . 


In  light  of  the  above,  it  is  the  opinion  of  this 
department  that  the  Board  of  Aldermen  of  a city  of  the  4th 
class  shall  select  an  -oting  President  of  the  Board  of  al- 
dermen to  perform  the  duties  of  Vayor  only  in  the  abeence 
of  such  1 ayor  or  when  an3r  vacancy  shall  occur  in  the  office 
of  the  Vayor. 


Yours  very  truly. 


APPROVED : 


RUSSELL  C.  510  NK 
assistant  Attorney-General. 


7.  rr;iYLm 

(Acting)  Attorney-General) 
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TRADEMARKS:  Descriptive  terms  in  English  or  foreign  language 

are  not  subject  to  registration  under  the  orede- 
mark  law. 


Hon.  Dwight  H.  brown, 
.secretary  of  State, 
Jefferson  City,  i^issouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  recent 
request  for  an  opinion  wherein  you  state  as  follows: 

"Under  date  of  July  15  we  had  a 
letter  from  the  St.  Louis  Products 
Company  inquiring  if  the  following 
wes  available  as  a trede-nark: 

"Bestroade  brand,  handnadelong  filler, 
Panetella  cigar. 

"V/e  advised  then  that  descriptive  terms 
of  an  article  are  not  subject  to  regis- 
tration under  the  trade-mark  law.  They 
later  advised  that  their  Bestnade  malt 
is  a nationally  registered  brand,  i.  e. , 
registered  in  the  U.  S.  Patent  Office, 
and  requested  that  we  submit  the  enclosed 
label  to  your  office  for  a decision." 


I. 


63  C.  J. , page  350,  lays  down  the  following  rule 
in  determining  whether  a descriptive  term  is  subject  to 
being  trade-marked: 
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"No  trade-mark  rights  may  be  acquired 
in  laudatory  or  commendatory  expressions, 
or  in  words  or  marks  merely  indicating 
superior  excellence,  popularity,  or 
universality  in  use,  such  as  'best,* 

'standard,'  'favorite,1  etc.,  but 
similar  words  such  as  'perfection*  and 
'ideal*  have  been  upheld." 

The  question  arises  whether  the  term  "BESTMaDE"  is  a 
word  indicating  superior  excellence  so  as  to  come  within  the 
rule  prohibiting  its  being  trade-marked. 

63  C.  J.,  page  351,  lays  down  the  following  test  in 
determining  whether  a term  is  descriptive  or  merely  suggestive 
and  arbitrary  and  fanciful: 

"It  is  a question  arising  in  each  case 
whether  the  words  or  marks,  as  used, 
are  descriptive  or  whether  they  are 
merely  suggestive  and  arbitrary  and 
fanciful.  In  order  to  be  descriptive, 
within  the  condemnation  of  the  rule, 
it  is  sufficient  if  information  is  afforded 
as  to  the  general  nature  or  character  of 
the  article,  and  it  is  not  necessary  that 
the  words  or  marks  used  shall  comprise  a 
cleer,  complete,  and  accurate  description. 

The  true  test  in  determining  whether  a 
particular  name  or  phrase  is  descriptive 
is  whether,  as  it  Is  commonly  used,  it  is 
reasonably  indicative  and  descriptive  of 
the  thing  intended.  The  meaning  which 
should  be  given  is  the  impression  and 
signification  which  is  conveyed  to  the 
public." 

We  are  of  the  opinion  that  the  tern  "BESTMABE"  as 
commonly  used  conveys  the  impression  to  the  public  that  it  is 
a product  of  superior  excellence  and  hence  comes  within  the 
rule  prohibiting  its  being  trade-marked. 

Attention  Is  directed  to  the  case  of  New  York 
Mackintosh  Co.  v.  Flam,  198  Fed.  571,  wherein  the  word 
"Bestyette"  was  held  sufficiently  distinctive  to  constitute 
a valid  trade-mark  for  waterproof  capes  and  cloaks.  The 
court  in  its  opinion  said: 
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"The  defendants  claim,  in  the  first  place, 
that  the  complainant's  trade-marie, 
'Bestyette,'  is  invalid,  because  the 
word  is  simply  descriptive  of  the  character 
or  quality  of  the  goods.  Undoubtedly,  if 
the  complainant  had  attached  to  its  goods 
the  sentence,  'These  rain  capes  are  the 
best  yet  made,'  or  some  contracted  form 
of  such  sentence,  as,  for  instance,  'Best 
xiain  Capes  Yet  made,'  or  'Best  Yet  kade,' 
or  'Best  Yet,*  the  statement  would  be 
simply  descriptive,  and  the  usual  com- 
mendation of  a vendor,  and  could  not  be  a 
valid  trade-mark.  'Bestyette,'  when 
spoken,  sounds  the  same  as  'Best  Yet,' 
and  undoubtedly  the  claim  that  it  is 
merely  a ae script! ve  word  has  much  weight. 
But,  in  trade-marks,  the  impression  pro- 
duced on  the  sight  of  the  buyer  is  the  main 
thing;  and,  upon  the  whole,  I think  that 
the  compounded  and  fantastically  spelled 
word  'Bestyette*  is  sufficiently  dis- 
tinctive to  be  a trade-mark,  moreover, 
the  evidence  shows  that  it  was  used  ex- 
clusively by  the  complainant  more  than  10 
years  before  registration,  and  therefore 
the  provisions  of  section  5 of  the  Trade- 
mark ;ct  of  1905  (Act  Feb.  20,  1905, 
c.  592,  33  Stat.  724  (U.  3.  Comp.  St. 

Supp.  1911,  p.  1459))  apply,  tha£,  in  such 
a case,  the  fact  that  the  term  was  originally 
descriptive  does  not  prevent  registration. 

"The  defendants  also  claim  that,  assuming 
that  the  word  '3estyette*  can  be  a valid 
trade-mark,  their  use  of  the  word  'Veribest' 
for  their  trade-mark  does  not  infringe  it. 

I think  it  clear  that  no  dealer  can  be 
prevented  from  asserting,  by  an  adver- 
tisement printed  on  the  goods,  or  in  any 
other  manner,  that  his  goods  are  the  best, 
or  the  best  yet,  or  the  very  best.  If  the 
word  'best'  is  included  in  a queer  compound 
word  oddly  spelled,  used  as  a trade-mark, 
that  does  not  prevent  other  dealers  from 
using  the  same  word  in  the  same  way,  so 
long  as  the  word  first  created  is  not 
imitated  too  closely." 
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The  court  points  out  that  if  an  application  had  been 
made  to  trade-mark  the  words  "’Best  Yet*,  the  statement  would 
be  simply  descriptive,  and  the  usual  commendation  of  a vendor, 
and  could  not  be  a valid  trade-iaark. " The  court  lays  emphasis 
on  the  fact  that  "the  impression  produced  on  the  sight  of  the 
buyer  is  the  main  tiling,"  and  that  the  term  "bestyette"  was 
sufficiently  "compounded  and  fantastically"  spelled  to  make 
it  distinctive  as  a trade-mark. 

In  the  case  at  hand,  we  are  of  the  opinion  that  the 
word  "best"  Is  not  "included  in  a queer  compound  word  oddly 
spelled"  so  as  to  make  it  a distinctive  trade-mark,  nor  is 
there  such  an  impression  produced  on  the  sight  of  the  buyer. 

The  words  "best"  and  "made"  are  correctly  spelled  and  the 
fact  that  they  are  Joined  together  does  not  make  it  suffi- 
ciently distinctive  as  eligible  for  a valid  trade-mark. 

It  must  be  pointed  out  in  the  Flam  case,  supra,  that 
there  was  evidence  showing  that  the  term  "Bestyette"  had  been 
used  exclusively  by  the  complainant  for  more  than  ten  years 
before  the  Trade-mark  Act  of  1905,  and  hence  under  section  5 
of  that  Act  "the  fact  that  the  term  was  originally  descriptive 
does  not  prevent  registration." 

63  C.  J.,  page  351,  declares  the  reason  for  prohibit- 
ing descriptive  terms  as  trade-marks  in  the  following  language: 

"heason  for  prohibiting  descriptive 
terms  as  trade-marks  is  that  everyone 
should  have  the  right  to  truly  describe 
his  goods  and  business  and  should  be 
able  to  use  the  terms  necessary  or 
appropriate  for  that  purpose." 

The  Supreme  Court  of  Missouri  in  the  case  of 
Nicholson  v.  .#m.  A.  Stickney  Cigar  Co.,  59  S.  W.  121,  1.  c. 

122,  made  the  following  observation  with  respect  to  the  use 
of  a word  as  a trade-mark  for  the  simple  purpose  of  describ- 
ing the  quality  of  the  goods : 

"In  Liggett  &.  Lyers  Tobacco  Co.  v. 

Sam  Reid  Tobacco  Co.,  104  Lo.  loc. 
cit.  60,  15  3.  3.  e44.  Black,  J., 
said:  *The  general  principles  of  the 

law  concerning  trade-marks  are  well 
settled.  A person  has  a right  to  the 
exclusive  use  of  narks,  forms,  or  symbols 
appropriated  by  him  for  the  purpose  of 


Hon.  j.vight  H.  Brown 


-5- 


Januury  BO,  19u6 


pointing  out  the  true  origin  or  owner- 
ship of  the  article  Manufactured  by  him. 

The  limitation  upon  this  right  is  that 
such  designs  or  words  may  not  be  used 
for  the  simple  purpose  of  naming  or 
describing  the  quality  of  the  goods;  for 
to  permit  that  would  be  to  foster  a 
monopoly,  while  the  great  purpose  of  the 
law  of  trade-marks  is  to  protect  the 
owner  in  the  exclusive  use  of  his  device 
which  distinguishes  his  product  from  other 
similar  articles,  and  to  protect  the  public 
against  fraud  and  deception." 

To  permit  the  terra  "BESHiADE"  to  be  registered  would 
not  only  be  fostering  a monopoly  for  applicant’s  malt,  but, 
as  stated  by  the  court  in  Iowa  Auto  Market  v.  Auto  Market  & 
Exchange,  197  N.  V.  321,  1.  c.  323,  citing  many  cases, 

"It  has  been  frequently  said  that  no 
one  can  secure  a monopoly  upon  the 
adjectives  of  the  language." 

The  fact  that  the  word  has  been  registered 

in  the  United  States  Patent  Office  is  not  conclusive  proof  to 
this  state,  nor  does  it  amount  to  an  adjudication  of  the 
fact  that  the  term  is  not  descriptive.  The  courts  have  held 
from  an  early  date  that  the  rights  and  remedies  concerning 
trade-marks  generally  depend  upon  the  laws  of  the  state, 
and  in  the  case  of  Luyties,  et  al.  v.  hollenaer,  et  al. , 

21  red.  261,  we  find  the  following  language : 

"Rights  and  remedies  pertaining  to 
trade-marks  generally  depend  upon  the 
laws  of  the  state,  common  and  statutory, 
and  not  upon  the  laws  of  the  United 
States.  Trade-mark  Cases,  100  U.  S.  62." 

In  view  of  the  foregoing,  we  are  of  the  opinion  that 
the  word  "BESTj..rtX*.c."  is  not  suff iciently  distinctive  to  make 
it  eligible  for  a valid  trade-mark  under  the  laws  of  the 
State  of  Missouri. 


Hon.  Dwight  H.  Brown 


-6- 


JAnuary  30,  19 i>6 


II. 


63  C.  J . , page  346,  declares  the  following  rule  in 
determining  whether  a descriptive  term  is  subject  to  being 
trade-marked : 


"Thus  no  word  or  combination' of  words 
can  be  exclusively  appropriated  if  it 
* * * merely  indicates  * * * the  process 
of  manufacture  or  method  of  production.” 

In  the  case  of  oun-^aid  Raisin  Growers  v.  iiosesian, 

258  Pac.  632,  the  court  said: 

”It  is  true  that  the  use  of  terms, 
which  are  merely  descriptive  of  the 
manner  or  process  by  which,  or  the  in- 
gredients with  which,  an  article  is  made, 
is  not  subject  to  registration  and  will 
not  be  protected  against  infringement, 
particularly  where  the  process  is  open 
to  the  use  of  the  general  public. 

L.  K.  A.  1S15E,  633.  * * * 

”It  is  also  true  that  language  which  is 
merely  descriptive  of  the  process  of 
manufacturing  is  not  susceptible  of 
exclusive  appropriation.  L.  H.  A.  1916E, 

633.  This  rule  has  been  applied  to  the 
following- language:  Hot  forged  hammer 
point  nails;  shredded  whole  wheat;  Oriental 
Rug  Renovating  Company;  lamb-knit;  com- 
pressed yeast;  flaked  oatmeal;  prime  leaf 
lard. " 

Our  court  adopted  the  same  rule  in  the  case  of  McGrew 

Coal  Co.  v.  Menefee,  162  Ko.  App.  ? 09,  144  S.  W.  868,  1.  c. 

871,  wherein  it  said: 

"Bituminous  coal  is  a commodity  of  general 
use  in  this  state.  It  is  as  much  a staple 
article  of  consumption  as  sugar  and  coffee. 

It  is  a matter  of  common  knowledge  that 
the  ordinary  consumer  prefers  to  buy  the 
coal  that  comes  in  the  largest  lumps  and 
is  most  free  of  slack  and  dust.  The  word 
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♦lump,*  therefore,  refers  to  quality  and 
certainly  no  dealer  should  be  allowed  the 
exclusive  use  of  that  word.  The  word 
'Electric * has  a general,  well-understood 
meaning,  i.  e.,  that  the  coal  was  mined  by 
electric  machines  and,  therefore,  is  cleaner 
and  in  larger  lumps  than  coal  mined  in 
the  old  way.  Used  as  an  adjective  to 
the  noun  lump  the  terra  thus  formed  is 
descriptive  of  quality  only.  The  claim 
of  plaintiff  that  it  has  an  exclusive 
right  to  the  use  of  that  term  in  practical 
effect  is  the  assertion  of  a right  to 
monopolize  the  sale  of  coal  mined  by  the 
new  end  now  general  method  since  the 
enjoyment  of  the  exclusive  right  to  ad- 
vertise coal  of  such  quality  would  amount 
to  a monopoly  of  the  sale  of  such  coal. 

’’Thus  it  appears  that  plaintiff  is  found- 
ing its  cause  of  action,  not  upon  its  own 
skill,  genius  and  Industry,  but  upon  its 
voluntary  anoropriation  of  a term  that  in 
all  equity  and  good  conscience  should  be 
regarded  as  common  property  which  any 
dealer  in  coal  mined  by  electricity  may 
use  in  advertising  his  business.  Plain- 
tiff acquired  no  property  right  in  the 
name  ’jSlectr5c  Lump'  and  the  learned  trial 
judge  took  a proper  view  of  the  case  in 
dismissing  the  bill.” 

To  permit  the  term  "hanamaaelong  filler”  to  be  trade- 
marked  would  give  the  applicant  exclusive  right  to  monopolize 
the  sale  and  advertisement  of  cigars  by  an  old  and  established 
method  of  production,  ne  are  of  the  opinion  that  the  mere 
fact  that  three  commonly  used  and  correctly  spelled  words  in 
the  tobacco  trade,  hand-made-long,  are  joined  together  is 
not  sufficient  to  take  it  out  of  the  rule  which  declares  that 
a combination  of  words  which  merely  indicates  the  process  of 
manufacture  or  method  of  production  is  not  the  subject  of  a 
valid  trade-marK. 
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Webster's  Kew  International  Dictionary  defines  the 
term  "panetela*  thus: 

"(sp.)  a long,  thin  cigar,  cylindrical 
in  shape,  except  for  the  finished  mouth 
end. " 

The  question  arises  whether  a Spanish  or  foreign 
descriptive  word  may  he  trade-marked. 

63  C.  J.,  page  361,  states  that 

" * * • a foreign  descriptive  word  or 
phrase  * * * ie  not  a good  trade-mark. " 

In  the  case  of  In  re  Bradford  Dyeing  association, 

46  Appeal  Cases,  Bist.  of  Columbia,  page  51C,  the  court  adopted 
the  above  rule  and  said: 

"This  appeal  (by  the  Bradford  Dyeing 
Association)  is  from  the  refusel  of  the 
Commissioner  of  Patents  to  register  the 
word  'E'clst.ant'  ss  a trade-mark  for 
cotton  piece  goods. 

"A  sample  of  the  goods  with  the  appellant's 
mark  thereon  is  included  in  the  record. 

The  goods  have  a satin  finish,  and  are 
described  ss  'satin  E'clatent. ' The  word 
sought  to  be  registered  is  a French  word 
meaning  brilliant , shining,  glittering, 
etc.  Registration  was  denied  on  the 
ground  that  the  nark  is  descriptive  of 
the  character  and  quality  of  the  goods. 

"Descriptive  words  and  phrases  in  a foreign 
language  are  not  registerable.  Re  Hercules 
Powder  Co.  ante,  5£;  38  Cyc.  751.  The 
reason  for  bringing  descriptive  foreign 
words  and  phrases  within  the  limitations 
of  the  statute  is  apparent.  Wot  only 
would  the  meaning  soon  become  Known  to 
the  public,  but  the  user  of  the  mark  v/ould 
appreciate  the  advantage  of  disseminating 
such  information  by  advertisement  or  other- 
wise. Indeed,  there  would  be  nothing  to 
prevent  the  printing  of  a translation  of 
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the  word  or  phrase  in  direct  connection 
with  the  use  of  the  marie*  The  policy  which 
dictates  this  inhibition  is  not  affected  by 
^ossman  v.  Gamier,  128  C.  C*  A.  7G,  211 
lea.  401,  chiefly  relied  upon  by  counsel 
for  appellant.  That  was  an  infringement 
suit  in  which  a marie  consisted  of  a Trench 
word.  The  court  expressly  found  that  it 
had  been  registered  under  the  ten-year 
clause  of  the  Trademark  ..ct  of  1905,  and 
that  it  was,  therefore,  unnecessary  to  pass 
upon  the  question  of  whether  or  not  it  was 
descriptive  of  the  quality  or  character  of 
the  goods  upon  which  it  was  used." 

The  Spanish  word  "panetela"  is  well  known  to  the  cigar- 
smoking  public  as  indicating  a cigar  of  a particular  shape,  and, 
being  a descriptive  term,  we  are  of  the  opinion  that  the  fact 
that  an  extra  letter  is  added  to  the  word  does  not  make  it  so 
distinctive  as,  when  taken  together  with  the  term  ’’cigar", 
will  make  it  the  subject  of  a valid  trade-nark. 


Kespectfully  submitted, 


WM.  ORB  SA..TXRS, 

Assistant  Attorney  General. 


APPROVE : 


ROY  McmTljc:,,' 
Attorney  General. 
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ROADS  & BRIDGES:  Mayor  of  City  of  Fourth  Class  has  a right 

to  cast  a vote  for  special  road  commissioner 


February  19,  1956. 


FILED 


i ir.  Percy  M.  Brown 
Circuit  Clerk 
Saline  County 
Marshall,  Missouri 


Dear  Sir : 


This  is  to  acknowledge  your  letter  as  follows: 

"Will  you  please  send  this  office 
a written  opinion  as  to  whether  or 
not  a Mayor  of  a Fourth  Class  City 
has  the  right  to  cast  a vote  for  a 
Road  Commissioner  only  In  case  of  a 
tier* 


We  assume  that  the  Commissioner  to  be  appointed 
is  by  virtue  of  the  provisions  of  section  8026,  R.  S.  Mo. 

1329,  which  relates  to  commissioners  of  special  road  districts. 

The  Supreme  Court  of  Missouri  in  State  ex  inf.  v. 
Meyer,  12  S.  W.  (2d)  489,  had  uefore  it  for  determination 
the  precise  question  inquired  of  by  you.  In  its  opinion,  the 
court  said  the  following  were  the  facts: 

"By  authority  of  section  10802,  R.  S.  1919 
(Sec.  8026,  R.  S.  1929),  and  on  February 
17,  1927,  the  mayor  and  members  of  the 
council  of  Mt.  Vernon  met  with  the  members 
of  the  county  court  of  Lawrence  County 
in  the  county  court  room  in  Mt.  Vernon 
to  ap  oint  a road  commissioner  for  the 
Mt.  Vernon  Special  Road  lstrict. 

Mt.  Vernon  is  a city  of  the  fourth  class, 
with  a mayor  and  eight  councilmen,  and 
is  the  county  seat  of  Lawrence  County. 
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At  the  meeting,  the  members  of  the 
county  court,  the  mayor,  and  sevon 
counci lmen  were  present.  On  a vote 
being  taken,  respondent  Charles 
Meyer  received  six  votes  and  relator 
William  Jones  received  four  votes. 

The  presiding  Judge  did  not  vote, 
and  one  of  the  counci lmen  was  absent." 


As  to  the  questions  presented  before  the  court  for  determina- 
tion in  the  above  case,  the  court  said: 

"liespondent,  ileyer,  contends  that 
under  Section  1C802,  R.  S.  1919, 
the  mayor  and  counci lmen  are  each 
entitled  to  cast  a vote  for  commis- 
sioner. 

"Relator,  Jones,  contends  the  mayor 
and  counci lmen  sit  as  one  member  of 
the  county  court  and  together  have 
only  one  vote,  and  that,  two  members 
of  the  county  court  having  voted  for 
h m,  he  thereby  received  a majority 
of  the  legal  votes  cast.” 


The  court,  in  disposing  of  the  contentions  of  the  parties, 
said  the  following: 

"It  will  be  noted,  that,  on  the  assembling 
of  the  mayor,  the  members  of  the  council, 
and  members  of  the  county  court,  the 
meeting  is  declared  organized,  with  the 
presiding  judge  as  the  presiding  officer 
and  the  county  clerk  as  clerk  of  the 
meeting.  They  do  not  meet  as  officers 
of  the  city  or  as  officers  of  the  county. 
They  meet  as  one  body,  for  the  sole 
purpose  of  appointing  the  commissioners. 

****** 


i 
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"Cities  of  the  fourth  class  may  oe 
divided  into  not  less  than  two  wards, 
with  two  councilmen  from  each  ward, 
and  cities  under  commission  form  of 
government  may  have  two  or  more 
counc.  lmen.  From  this  relator  argues 
that,  if  the  mayor  and  each  member  of 
the  council  is  entitled  to  one  vote, 
it  would  give  a city  having  a greater 
number  of  councilmen  an  advantage  in 
the  appointment  of  the  commissioners. 

■Relator  assumes  the  mayor  and  council- 
men  act  as  officers  of  the  city  in 
appointing  commissioners.  As  stated, 
the  mayor  and  members  of  the  council 
and  members  of  the  county  court  do  not 
participate  in  the  meeting  as  officers 
of  either  the  city  or  county,  but  as 
representatives  of  the  whole  district 
for  the  sole  purpose  of  appointing 
commissioners . 

"The  statute  no  more  limits  the  mayor 
and  members  of  the  council  to  one  vote 
than  it  limits  the  members  of  the 
county  court  to  one  vote.  ****** 
*********  ********** 
Each  member  of  the  meeting  is  authorized 
to  participate  In  ti.e  appointment,  and, 
absent  a word  in  the  statute  to  the 
contrary , we  must  hold  each~member  of 
the  meeting  to  have  £ vote. " 


From  the  above  it  is  our  opinion  that  the  mayor 
of  a city  of  the  fourth  class  has  a right  to  cast  a vote 
for  the  appointment  of  a special  road  commissioner.  It 
follows  that  the  mayor  Is  not  limited  to  cast  a vote  only 
in  case  of  a tie. 


Yours  very  truly. 


APPROVED:  James  L.  HornSostel 

Assistant  Attorrey-General 


JOHN  W.  HOFFMAN  * Jr., 
(Acting)  Attorney-General 
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real  ESTATE*,  authority  of  State  to  sell  real  estate. 


March  12,  1936. 


i-lr.  John  L.  Bruner, 
Chief  of  Police, 
Jefferson  City,  Mo. 


Dear  sir: 


'.Ve  regret  that  we  have  taken  so  long  to  acknowledge 
receipt  of  your  request  for  an  official  opinion  under  date 
of  February  7,  1936,  as  to  the  proper  procedure  to  pursue  to 
enable  the  City  of  Jefferson  City,  Missouri  to  obtain  a grant 
or  conveyance  of  .State  Park,  located  in  Jefferson  City,  from 
the  Btate  of  Missouri. 

Upon  a careful  investigation,  we  find  that  Btate 
Park,  located  in  Jefferson  City,  Missouri,  better  known  as 
"MoClung  Park'1 , was  purchased  in  the  early  part  of  the  year 
1683  in  the  name  of  the  Missouri  Btete  renitonfriary.  The  tract 
consisted  of  ten  acres  and  was  known  as  the  "Wagner  Rock 
^uarry. " 

59  Corpus  Juris,  Bee.  276,  p.  164,  in  discussing 
the  rights  and  powers  of  a state  in  respect  to  its  property, 
says : 


"A  state  has  in  general  the 
same  rights  and  powers  in 
respect  of  property  as  an 
individual.  It  may  acquire 
property,  real  or  personal,  by 
conveyance,  will  or  otherwise, 
and  hold  or  dispose  of  the 
same  or  apply  it  to  any  purpose, 
public  or  private,  as  it  sees 
fit.  The  power  of  the  state  in 
respect  of  its  property  rights 
is  vested  in  the  legislature, 
and  the  legTslature  alone  can 
exercise  the  power  necessary  to 
the  enjoyment  and  protection  of 
those  rights,  by  the  enactment 
of  statutes  for  that  purpose; 
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and,  where  the  state  has  not 
given  its  consent  to  the  acquisi- 
tion of  property  in  a particular 
way,  it  is  not  entitled  thus  to 
acquire  it.  The  legislature  may, 
however,  ratify  the  unauthorized 
act  of  a state  officer  in  dealing 
with  its  property.  The  possession 
of  state  property  by  the  authorized 
agents  and  officers  of  the  state 
is  the  possession  of  the  state." 

.and  in  59  Corpus  Juris,  oec.  £80,  p.  166, we  find  the 
following  statement  with  reference  to  sales  and  conveyances  by 
the  state  of  its  property: 

"Jtate  property  cannot  be  sold  or 
disposed  of  except  by  authority  of 
law,  but,  subject  to  constitutional 
restrictions .the  state,  like  any' 
individual  owner  of  property,  may 
convey  its  property  in  Gny  way  it 
sees  fit,  and  its  grant  may  be 
express  or  by  necessary  implication. 

The  power  to  dispose  of  state  prop- 
erty is  vested  in  the  legislature." 

section  8339,  R.o.  ho.  19£9  authorizes  the  Btate  Prison 
Board  to  purchase  and  lease  lands,  thus: 

"Bald  Board  shall,  with  the  approval 
of  the  governor,  have  authority 
to  loase  or  purchase  3uch  lands, 
suitable  for  farming,  rock  quarries 
or  grazing  purposes,  orTor  any  or 
all  of  said  purposes,  as  deemed  by 
3aid  board  necessary  and  proper  for 
said  purposes,  and  to  be  used  by 
said  board  for  the  employment  at 
useful  work  of  the  prisoners  at  said 
penitentiary,  and  for  training  the 
same  that  they  may  on  leaving  the 
penitentiary  be  of  good  health  and 
character  and  competent  to  earn  an 
honest  livelihood;  on  which  lands, 
when  purchased  as  herein  provided, 
said  board  is  authorized  to  erect 
such  buildings  for  hospitals,  dor- 
mitories, reformatories  and  other 
structures  or  improvements  as  the 
board  may,  with  the  approval  of  the 
governor,  deem  necessary  and  proper 
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for  the  welfare  of  the  prisoners. 

Such  purchase  of  said  lands  by  said 
board  shall  be  on  behalf  of  the 
State  of  Missouri  at  such  terms  as 
said  board  may  deem  fair  and  reason- 
able and  a deed  taicen  therefor  to 
the  ^tate  of  Missouri;  and  if  said 
board  is  unable  to  purchase  such 
lands  by  them  selected  for  the  pur- 
poses aforesaid  at  a fair  and 
reasonable  price,  they  are  hereby 
empowered  and  authorized  to  direct 
the  attorney  General,  and  the  attor- 
ney General  is  hereby  required  when 
so  directed,  to  institute  in  the 
name  of  the  State  of  Missouri  pro- 
ceedings for  the  condemnation  and 
taking  of  such  lands  selected  by 
the  said  board,  and  said  condemnation 
proceedings  shell  be  in  all  things 
governed  and  controlled  by  the  laws 
of  this  state  governing  the  condemna- 
tion of  private  property  for  a public 
use  by  railroad  companies  and  all 
the  laws  and  statutes  of  the  state 
applicable  to  the  condemnation  of  private 
property  for  railroad  purposes  shall 
be  the  law  for  determining  the  rights 
of  property  of  each  party  to  any  such 
proceedings." 


The  above  section  discloses  that  although  the  Prison 
Board  has  the  authority,  with  the  approval  of  the  Governor,  to 
purchase  and  lease  lands,  yet  they  are  given  no  express  authority 
to  dispose  of  same.  The  land  thus  purchased  is  state  property 
and  the  Board  takes  title  to  the  land  merely  as  an  agency  of  the 
State  for  State  purposes,  as  stated  by  the  Court  in  the  case  of 
Milwaukee  v.  McGregor,  121  N.W.  ( Via.)  642: 

"The  fact  that  the  board  is  made 
a state  agency  to  take  and  hold  title 
to  property  for  state  purposes  does 
not  cut  any  figure  in  the  matter, 
fhe  building  is  not  designed  to  be, 
in  any  proper  sense,  the  property 
of  the  board,  except  as  representing 
the  State . " 
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From  the  foregoing,  it  is  evident  that  it  would  not 
avail  the  City  of  Jefferson  City  to  enter  into  negotiations  with 
the  otate  Prison  Board,  hut  the  former  must  look  to  the  Legisla- 
ture if  it  is  to  obtain  the  land  at  all. 

'i 

Having  determined  that  the  power  to  dispose  of  dtate  Park 
is  vested  in  the  Legislature,  the  question  arises  - toy  the  latter 
offer  same  to  Jefferson  City  by  grant?  le  have  seen  that  a state 
may  dispose  of  its  property  in  any  manner  it  sees  fit,  subject  to 
constitutional  restrictions,  and  an  examination  of  section  46  of 
article  IV  of  the  .Missouri  Constitution  discloses  the  following 
prohibition: 

"The  General  Assembly  3hall  have 
no  power  to  make  any  grant,  or  to 
• authorize  the  making  of  any  grent 
of  public  money  or  thing  of  value 
to  any  individual,  association 
of  individuals,  municipal  or  other 
corporation  whatsoever:  Provided , 
that  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in 
a case  of  public  calamity." 

That  the  granting  of  Gtate  Park  to  the  City  of  Jefferson 

City,  Missouri  would  be  a grant  of  a thing  of  value  to  a munici- 

pal corporation  is  clearly  evident,  and  therefore  we  are  of  the 
opinion  that  the  General  assembly  would  have  no  power  to  grant 
otate  Park  to  the  City  of  Jefferson  City,  Missouri. 

v/e  are  unable  to  find  any  constitutional  restriction 
which  would  prohibit  the  otate  from  disposing  of  dtate  Park  for 
a valuable  consideration,  and  hence,  we  are  of  the  opinion  that 
the  procedure  to  be  pursued  would  be  for  the  City  of  Jefferson 
City  to  ask  that  the  next  General  /assembly  authorize  a conveyance 

of  dtate  park  to  the  City  of  Jefferson  City,  Missouri,  for  a 

valuable  consideration. 


Respectfully  submitted. 


JOhW  W.  HOlfMlH,  Jr., 
assistant  Attorney  General. 

APPROVED: 

RuriicKlftRICK, 

Attorney  General. 


TkADE-EARKS:  Resemblance  between  two  trade  names  as  to  raise 
a probability  of  public  mistaking  one  for  the 
other  may  not  be  registered. 


April  16,  1936. 


Kon.  Dwight  E.  Drown, 
Secretary  of  State, 
Jefferson  City,  Missouri. 


Dear  Sir: 


Je  are  in  receipt  of  your  reouest  for  an  opinion 
under  date  of  April  11,  1936,  as  follows: 

"i/e  have  an  application  from  Clifford 
Farmer  of  Springfield,  o.,  to  register 
his  milk  receptacles  under  Section 
12449,  the  name  being  Rolling  Acres. 

"Under  date  of  Feb.  9,  1933  we  registered 
Rolling  Acre  Dairy  for  iss  Edith  Harsh 
of  St.  Louis. 

"Flease  advise  if  this  registration  would 
prevent  i:. r.  Farmer  from  registering  his 
trade  narue." 

»Ve  respectfully  direct  your  attention  to  an  opinion 
rendered  you  under  date  of  June  2,  1933,  wherein  a similar 
question  was  raised  and  wherein  we  stated  as  follows: 

"3ut  if  it  be  contended  and  conceded  the 
'names’  of  each  company  are  not  ineligible 
for  registration  under  Section  12449,  K.  S. 
of  t>*o . 1929,  because  the  words  used  are 
geographical  and  descriptive  only;  still 
for  another  legal  reason,  the  'south  St. 

Louis  Dairy  Company*  is  not  entitled  to 
re0istration  under  said  section  12449. 

It  is  true  the  South  St.  Louis  Dairy 
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Company  has  sor  e words  and  features,  in 
its  name,  brand  and  device,  not  found  in 
the  name  and  brand  and  device  of  the 
it.  Louis  Dairy  Company  but  that  ; lone  is 
not  sufficient  to  render  the  nane  and  brand 
eligible  to  registration  under  existing 
conditions. 

"The  rule  of  law  is,  if  the  resemblance 
bet  een  the  two  trade  na.es  is  sufficiently 
close  to  raise  the  probability  the  public 
might  mistake  one  company’s  product  for  the 
other,  in  such  event  the  latter  applicant 
for  registration  is  not  entitled  to  register 
his  or  its  trade  name,  mark:  or  device  as 
the  case  ..\ay  be.  The  nane  *3t.  Louis  Dairy 
Company*  and  ’South  Jt.  Louis  Dairy  Company’ 
and  the  wording  on  the  bottles  of  the  two 
companies  and  so  far  as  we  can  see  by  the 
drawings,  the  shape  and  size  of  the  bottles 
of  the  tv/o  companies  are  so  similar  and  the 
resemblance  between  the  two  trade  names  and 
tne  bottles  and  the  words  thereon  is  suf- 
ficiently close  in  the  opinion  of  this 
Department  to  raise  e.  probability  of  the 
public  mistaking  one  company’s  product  for 
that  of  the  other  and  therefore  it  is  our 
opinion,  as  the  3t.  Louis  Dairy  Company  was 
registered  in  October,  1952,  and  received  a 
certificate  of  registration  from  the  Secretary 
of  State,  that  the  south  St.  Louis  Dairy 
Company  can  not  blow  legally  register  bottles 
and  the  words  thereon  under  Section  12449. 

Danders  v.  Utt , 16  L.  A.  522; 

Danders  v.  Jacobs,  20  K.  A.  l.c.  98; 

McCartney  v.  Garnhart,  45  Llo.  592; 

Gamble  v.  Otevenson,  10  K.  A.  581." 


The  resemblance  between  the  two  trade  names  "Rolling 
Acres"  and  "^oiling  -ere  Dairy"  are  sufficiently  close  to  raise 
a probability  of  the  public  mistaking  one  company’s  product  for 
that  of  the  other,  und  therefore  it  is  cur  opinion,  as 
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i^iss  Karsh  of  at.  Louis  registered  the  trade  name  of  "Lolling 
Acre  jairy"  on  rebru&ry  9,  1933,  and  received  a certificate 
of  registration  from  the  secretary  of  state,  that  Lr.  Farmer 
can  not  now  legally  register  his  trade  name  'tolling  Acres". 


Respectfully  submitted, 


fflL,  ORR  SAi’/ITOS, 

Assistant  \ttorney  General. 


aPPROVBB! 


Jokirw.  uljk  T7T, 

(Acting)  Attorney  General. 
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TRADE  u.  ARK'S*  Words  in  common  use  can  not  be  trade -marked. 


April  22,  1936. 


Hon.  Wight  H.  brown, 
Secretary  of  State, 
Jefferson  City,  *.issourl. 


bear  Sir: 


tfe  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  April  18,  1936,  as  follows: 

"Will  you  please  note  attached  applica- 
tion to  register  trade-mark  *Cod  Liver 
Oil  Fortified  with  Perccmorph  Liver  Oil* 
by  Lead  Johnson  k Company,  Evansville, 

Indiana,  and  correspondence  relating 
thereto,  and  advise  us  whether  in  your 
opinion,  this  name  is  subject  to  regis- 
tration under  the  trade-mark  lsw. " 

In  the  case  of  Trask  Fish  Co.  v.  Wooster,  28  lio.  App. 
408,  1.  c.  419,  the  court  in  holding  that  ordinary  English 
words  in  common  use  car  not  be  exclusively  appropriated  as 
a trade-nark  by  one  dealing  in  such  articles,  said: 

"A  trademark,  to  create  a proprietary 
right,  must  be,  not  a word  or  phrase 
which  has  become  the  common  property  of 
all  mankind  in  their  use  of  language  to 
identify  the  thing  intended,  but  must  be 
a name  or  symbol  arbitrarily  chosen  by  the 
proprietor  to  distinguish  his  particular 
product  or  commodity  from  those  of  all 
other  producers  or  dealers.  By  these 
means  only  can  the  commodity  be  exclusively 
associated,  in  the  ?J.nds  of  the  public,  with 
the  proprietor  of  the  trademark." 

See,  also  *xGrew  Coal  Co.  v.  kenefee,  162  ko.  App. 
209,  1.  c.  216. 
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In  the  case  of  Bchmidt  v.  Brieg,  22  L.  a.  A.  790, 
the  California  Supreme  Court  (In  Banc)  in  holding  that  the 
words  "sarsaparilla  and  Iron"  could  not  be  claimed  as  a trade- 
mark, said: 

"Words  in  co^iaon  use  are  the  common  pro- 
perty of  the  people,  and  no  one  can  acquire 
an  exclusive  right  to  such  words  by  adopt- 
ing them  aa  his  trademark,  unless  they  be 
used  out  of  their  ordinary  acceptation, 
and  as  a fancy  name.  The  general  rule  is 
opposed  to  tbe  use  of  mere  words  as  a trade- 
mark; but  if  all  of  the  words  be  used  under 
a new  combination  in  the  way  of  a fancy  name 
or  designation,  they  may  constitute  a valid 
trade-mark,  if  they  do  in  fact  indicate 
origin  or  ownership.  Lawrence  Lfg.  Co.  v. 
Tennessee  ;.fg.  Co.,  15e  U.  S.  546,  54  L.  ed. 

1003.  >/e  thin!-;  the  words  ’Sarsaparilla  and 

Iron*  are  generic  terms,  and  were  used  for 
the  purpose  of  indicating,  not  so  much  the 
origin,  manufacture,  or  ownership  of  the 
beverage,  as  the  cuality  of  the  article 
itself." 

And  in  the  case  of  Alff  8c  Co.  v.  Fa  dam,  77  Tex.  530, 

1.  c.  540,  541,  the  court  said: 

"V/ords  in  common  use  are  common  property  of 
the  people,  and  no  exclusive  right  to  the 
use  of  such  words  can  be  acquired  by  adopt- 
ing them  as  a trade  mark,  unless  they  be 
used  in  an  arbitrary  or  fanciful  sense  and 
not  in  their  ordinary  signification.  Browne 
on  Trade  Larks,  seo.  161;  Filley  v.  rassett, 

100  am.  Bee.,  279. 

"On  the  trial  the  plaintiff  testified  that 
tne  words  'klcrobe  Killer'  mean  'fungus' 
destroyer;  that  the  word  microbe  was  intended 
to  signify  fungus;  that  in  using  the  name 
'kicrobe  Killer*  he  intended  to  convey  the 
meaning  that  it  kills  those  things,  and  that 
the  name  'Licrobe  Killer*  means  3eatroyer  of 
microbes. 

"That  the  words  are  English  worde  in  common 
use,  of  known  signification  and  fixed  meaning, 
we  think  there  can  be  no  doubt,  and  that 
they  were  employed  by  the  plaintiff  in  their 
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ordinary  and  not  in  any  arbitrary  or 
fanciful  sense  is  shown  beyond  question 
by  the  testimony  of  the  plaintiff  himself. 

Under  the  authorities,  supra,  we  think  it 
quite  clear  that  the  words  'Mlerobe  Killer* 
as  used  by  the  plaintiff  did  not  constitute  a 
trade  mark." 

An  examination  of  the  above  authorities  indicates 
that  we  must  first  determine  whether  the  words  sought  to  be 
trade-marked  are  in  coupon  use,  and  we  know  of  no  better  test 
than  to  examine  a good  iSnglish  dictionary. 

»Vebster*s  Kew  International  Dictionary  defines  the 
term  "cod"  thus: 

•A  soft-finned  fish  (Gadus  callarlas) 
of  the  colder  parts  of  the  horth  Atlantic, 
one  of  the  most  important  food  fishes  of 
the  world. " 

"Fercomorphi"  i3  defined  therein  as: 

"An  extens5.ve  suborder  or  order  of  fishes 
comprising  the  pqrches,  basses,  and 
mackerels  and  their  allies,  thus  includ- 
ing a majority  of  the  spiny-finned  fishes." 

"Fortify”  is  defined  therein  as: 

» 

"To  make  strong;  to  strengthen  * * *.** 

The  product  sought  to  be  trade-marlced  and  obtain  ex- 
clusive use  therefor  advises  the  hearer  or  reader  that  the 
composition  of  the  product  is  oil  from  the  liver  of  a cod, 
strengthened  from  oil  from  the  livers  of  perches,  basses,  and 
mackerels  and  their  allies. 

The  words  are  .Sngllsh  words  in  common  use,  of  nnown 
signification  and  fixed  meaning,  and  they  are,  beyond  question, 
employed  In  their  ordinary  and  not  in  any  arbitrary  or  fanciful 

sense. 

The  court  in  the  cuse  of  Caswell  v.  Davis,  58  N.  Y. 

233,  1.  c.234,  said: 

"It  is  the  result  of  all  the  decisions, 
that  known  words  and  phrases  indicative 
of  quality  and  composition  are  the  common 
property  of  all  mankind.  They  may  not  be 
appropriated  by  one  to  mark  an  article  of 
his  manufacture,  when  they  may  be  used 
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truthfully  by  another  to  inform  the 
public  of  the  ingredients  which  make  up 
an  article  made  by  him.  Sven  when  the 
sole  purpose  of  the  one  who  first  usee 
them  is  to  form  of  them  a trade  mark  for 
himself,  expressive  only  of  origin  with 
himself,  if  they  do  in  fact  show  forth 
the  quality  and  composition  of  the  article 
sold  by  him,  he  may  not  be  protected  in 
the  exclusive  use  of  them.  Still  less, 
then,  when  Joined  to  the  fact  that  they  do 
thus  show  forth  the  quality  and  composition, 
there  is  a purpose  that  they  should  do  so. 

It  is  a right  which  every  one  has,  and  from 
the  exercise  of  which  he  may  not  be  debarred, 
to  make  an  article  of  the  same  ingredients, 
of  the  same  composition  and  of  as  good  quality 
as  that  made  by  another,  when  that  other  has 
no  exclusive  privilege  of  manufacture  con- 
ferred by  law.  Having  this  right  to  make,  he 
has  also  the  right  to  indicate  the  ingredients, 
the  composition  and  quality  of  that  which  he 
has  made,  by  any  usual  words  or  phrases  apt 
therefor.  Hence,  when  he  adopts  usual  phrases 
which  do  no  more  than  this,  he  but  takes 
from  a stock  common  to  all  mankind,  and  does 
not  infringe  upon  any  exclusive  right  of 
another,  who  has,  before  that,  used  the  same 
or  like  words  or  phrases.  Nor  can  the  first 
user  avoid  this  result,  by  coupling  with  his 
purpose  to  indicate  quality  and  characteristics, 
a purpose  also  to  indicate  origin.  Though  he 
have  that  purpose  also,  and  the  form  of  words 
used  by  him  have  also  that  effect,  inasmuch  as 
he  cannot  be  given  the  exclusive  use,  without 
impairing  the  right  of  another,  the  exclusive 
use  will  be  denied.  The  general  rule  is 
against  appropriating  mere  words  as  a trade 
mark.  * * • 

" * * * Nor  is  the  question,  whether  the  name 
used  as  a trade  mark  will  convey  an 
exact  notion  of  how  to  compound  an  article, 
so  that  one  reading  it  may  be  able  to  make 
a like  article.  If  the  necessary  effect  is 
to  inform  the  reader  or  hearer  of  the  general 
characteristics  and  composition  of  the  thing, 
it  is  a name  which  may  be  used,  with  equal 
truth,  by  any  one  who  has  made  and  offers 
for  sale  a thing  compounded  of  the  same  in- 
gredients, and  who  desires  to  express  to  the 
public  the  same  facts.  Nor  does  the  coupling 
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together,  in  a new  combination,  of  words  which 
before  that  had  been  used  apart,  and  had 
entered  into  the  common  or  scientific  vocabu- 
lary,  give  a right  to  the  exclusive  use  of 
such  combination,  where  it  is  indicative  not 
of  origin,  maker,  use  and  ownership  alone, 
but  also  of  quality  and  other  characteristics. 

As  it  does  appear  from  the  testimony  in  this 
case,  that  the  phrase  claimed  by  the  plaintiff 
is  formed  of  words  in  use  before  the  adoption 
thereof  by  them;  that  they  were  then  and  are 
now  indicative,  not  of  origin,  use  and  owner- 
ship alone,  but  also  of  characteristics,  quality 
and  composition,  the  plaintiffs  may  not  be 
protected  in  the  exclusive  use  of  it  as  a trade 
mark. " 

To  permit  the  words  "Cod  Liver  Oil  Fortified  with 
Percomorph  Liver  Oil"  to  be  trade-marked  would  deprive  persons 
offering  for  sale  a thing  compounded  of  the  same  Ingredients 
and  expressing  the  same  facts  to  the  public.  #e  are,  therefore, 
of  the  opinion  that  the  words  quoted  may  not  be  protected  in 
the  exclusive  use  of  it  as  a trade-mark. 


Respectfully  submitted, 


Wk.  ORB  SAWYERS, 

Assistant  Attorney  General. 


APPROVED : 


JOHN  ■«.  HOIFLaK,  Jr., 
(acting)  attorney  General. 
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BONDS':  ) 

SECRETARY  OF  STATE:  ) Form  of  Dealer’s  Bond;  approved. 
BLUE  SKY  LAW:  ) 


April  29,  1936. 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Brown: 


This  is  to  acknowledge  receipt  of  your  letter  of 
April  15,  1936,  in  which  you  request  the  opinion  of  this 
Department  relative  to  form  of  bond  required  by  Section 
7744,  R.  S.  Ko.  1929,  Your  letter  is  as  follows: 

"About  two  years  ago,  you  advised  me 
with  reference  to  the  aggregate  clause 
in  surety  bonds  required  of  dealers  in 
securities,  by  the  orovisions  of  Sec. 

7744  R.  S.  1929. 

"The  underwriter s are  again  insisting 
upon  a change  in  the  bond.  They  state 
that  the  wording  ’and  shall  properly 
account  for  all  moneys  or  securities 
received  from  or  belonging  to  another ' 
be  eliminated.  They  claim  that  Sec, 

7744  specifies  the  condition  of  the 
bond,  and  that  Judge  Stockard  was  not 
Justified  in  inserting  the  above  word- 
ing in  the  bond  form. 

"Unless  this  wording  is  eliminated,  the 
underwriter s will  refuse  to  renew  about 
three  fourths  of  the  existing  blue  sky 
bonds  at  the  end  of  the  current  year. 

T'-’ey  claim  that  the  present  wording 
virtually  causes  the  surety  company  to 
make  an  investment  of  |5,000  in  the 
business  of  the  principal. 
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"The  underwriters  also  want  to  insert  a 
60-days  cancellation  clause,  to  which  I 
see  no  objection. 

"A  copy  of  our  standard  form  of  bond  is 
attached,  bearing  the  corrections  which 
have  been  requested.  Will  you  please 
advise  whether  you  approve  the  form  as 
corrected,  and  favor  me  with  any  comment 
or  suggestions  you  may  care  to  offer v" 


With  your  letter  of  request  you  have  enclosed  a print- 
ed form  of  dealer* s bond  in  which c ertain  portions  thereof 
have  been  stricken  out  and  typewritten  additions  made  thereto. 
Your  question,  therefore,  is  whether  or  not  the  printed  bond. 

Form  J12,  submitted  to  us,  known  as  Dealer's  Bond,  as  corrected 
and  interlined  complies  with  the  bond  required  by  Section  7744, 

R.  S.  Mo.  1929.  Said  section, as  to  the  condition  of  the  bond* 
provides,  "*  * * such  bond  to  be  conditioned  upon  the  faith- 
ful compliance  with  the  provisions  of  this  chapter  by  said 
dealer  and  by  all  salesmen  registered  by  him  while  acting  for 
him.”  The  condition  of  the  bond  is  fixed  by  the  Legislature  and 
is  a statutory  bond,  and,  therefore,  any  other  condition  than 
that  required  by  the  statute  would  be  unnecessary  and  surplusage. 

In  9 Corpus  Juris,  page  26,  it  is  said: 

"Where  a bond  contains  the  conditions  prescribed 
by  statute,  and  also  contains  conditions  in 
excess  of  those  so  required,  if  the  excess 
can  be  separated  from  the  authorized  portion 
without  destroying  the  latter  it  may  be  re- 
jected as  surplusa0e  and  the  rest  of  the  bond 
held  valid,  in  the  absence  of  a statutory  pro- 
vision expressly  or  by  implication  making  it 
void,  unless  the  language  of  the  bond  precludes 
a construction  giving  it  validity." 

In  Fogarty  v.  Davis,  264  S.  W.  878,  1.  c.  880,  the 
court  said: 


"The  rule  in  this  state  is  that,  in  constru- 
ing a statutory  bond,  the  provisions  of  the 
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statutes  rnuat  be  re  id  into  it  and  construed 
as  a part  of  it.  ,;.Yhen  parties  execute  a 
statutory  bond  they  are  chargeable  with  no- 
tice of  all  provisions  of  the  statute 
relating  to  their  obligation,  and  those 
provisions  are  to  be  read  into  the  bond  as 
its  terms  and  c nditions.  * ■*  # These  pro- 
visions are  a part  of  the  bond  of  which 
both  principal  and  surety  must  take  notice.* 
State  ex  rel.  v.  Ruboer  Mfg.  Co.,  149  >o. 
loc • cit.  212,  50  S.  W.  330." 


And  further,  it  is  stated  in  the  case  of  Home  Indemnity  Co. 
v.  State  of  Missouri,  78  P.  (2d)  391,  1.  c.  393,  as  follows: 

"The  scope  of  the  surety's  obligation  under 
such  a statutory  bond  is  prescribed  by  the 
statute  in  compliance  wit'H>  which  it  is 
given  and  by  the  language  employed  in  the 
bond  defining  it.  Zellars  v.  National 
Surety  Co.,  210  Mo.  86,  108  S.  W.  548; 

Fogarty  v.  Davis,  305  Mo.  288,  264  S.  W. 

879." 


It  is  our  opinion  that  a bond  in  the  language  of  the 
statute  would  be  sufficient  and  meet  all  of  the  requirements  of 
the  law,  and  that  portion,  namely,  "and  shall  properly  account 
for  all  moneys  or  securities  received  from  or  belonging  to 
another"  may  be  stricken  from  the  printed  form  of  the  bond 
submitted. 


Limits  of  Liability. 

The  bond  contains  this  provision: 

"The  limit  of  liability  of  the  principal 
and  surety  herein  shall  not  In  any  event 
nor  in  any  circumstance  exceed  in  the 
aggregate  the  sum  of  Five  Thousand  U 5000 .00) 
Dollars."; 
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and  1 8 not  ambiguous  and  expressly  limits  the  penal  sum  of 
the  bond  to  5000.00,  and  the  typewrit  en  clause,  namely, 
"and  that  the  aggregate  liability  under  this  bond  and  all 
the  renewals  thereof  shall  at  all  times  be  limited  to  the 
penal  sum  above  stated,  and  that  liability  shall  not  be 
cumulative.",  is  unnecessary  and  does  not  add  anything  to 
the  bond. 


e can  see  no  serious  objection  to  that  part  of  the 
typewritten  portion  of  the  bond,  relative  to  the  concellation 
clause,  as  follows: 

"This  bond  is  subject  to  the  further  con- 
dition that  the  surety  may  terminate  its 
liability  thereunder,  as  to  all  trans- 
actions sub  ject  to  such  termination,  by 
written  notice  of  cancellation  to  the 
Commissioner  of  Securities  of  the  State 
of  Missouri,  such  termination  to  be 
effective  on  a date  not  less  than  sixty 
(60)  days  from  the  receipt  of  such  notice 
by  the  Commissioner  of  Securities," 


A bond  written  in  accordance  with  the  above  suggestions 
will  be  approved  as  to  form  by  this  Department, 


Very  truly  yours. 


COVELL  R.  HE '."/ITT 

Assistant  Attorney-General 


APPROVED: 


JOHN  ,V.  HOFFMAN.  Jr., 
(Acting)  Aotorney-General 
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MOTOR  VEHICLES:  safety  glass  required  (1)  when  car  is  used  for 

carrying  passengers  for  hire;  (2)  when  car  is  sold 
in  tine  Iltate  of  Missouri  and  designed  for  carrying 

passengers. 


hay  20,  1936.  \ 


Honorable  Dwight  H.  Brown 
Secretary  of  State 

Jefferson  City,  Missouri 


FI  LED 


ear  J r.  3rown ; 


This  is  to  acknowled  e your  letter  enclosin 
correspondence  you  had  with  Percy  #.  Crullic,  Alton,  Missouri, 
relative  to  your  refusal  to  register  his  motor  vehicle 
because  it  is  not  fully  equipped  with  safety  glass. 

Laws  of  Missouri,  1935,  pages  295  to  297,  relates 
to  the  necessity  of  motor  vehicles  to  be  equipped  with 
safety  glass,  yaid  act  falls  into  two  classifications:  (1) 
.>:otor  vehicles  operated  upon  the  highways  which  are  "designed 
or  used  for  the  purpose  of  carrying  passengers  for  hire, 
or  designed  or  used  for  the  purpose  of  carryln  school 
children."  Section  1.  And  (2)  sale  of  motor  vehicles  in 
Missouri  "designed  for  the  purpose  of  carrying  passengers." 
Section  2. 


It  is  to  be  noted  under  Section  1,  supra,  tliat  the 
statute  makes  it  unlawful  after  January  1,  1936,  to  operate 
on  the  public  highways  a motor  vehicles  manufactured  or 
assembled  after  said  date,  designed  or  used  for  the  purpose 
of  carrying  passengers  for  hire  or  used  as  a school  bus. 
Section  1 does  not  relate  to  a passenger  car  used  by  an 
individual  for  pleasure.  A motor  vehicle  may  be  designed 
and  used  for  transDorting  oassengers,  yet,  the  transporting 
of  said  passengers  must  be  for  hire  and  if  the  motor  vehicle 
is  not  used  for  the  transporting  of  passengers  for  hire. 
Section  1 of  the  act  does  not  apply. 

Section  2 of  the  act  relates  to  the  sale  of  motor 
vehicles  designed  for  the  purpose  of  carrying  passengers,  and 
provides  as  follows: 
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"it  shall  be  unlawful  after  January 
first,  nineteen  hundred  and  thirty-six, 
to  sell  in  the  State  of  Missouri*  any 
motor  vehicle,  manufactured  or  assembled 
after  said  date,  and  designed  for  the 
purpose  of  carrying  passengers,  unless 
such  vehicle  be  equipped  in  all  doors, 
windows,  rear  windows  and  windshields 
with  safety  glass." 


You  will  note  from  a reading  of  the  above  section 
that  the  unlawful  act  consists  in  the  selling  in  the  State 
of  Missouri  a motor  vehicle  designed  for  the  purpose  of 
carryin  passengers  unless  such  vehicle  be  equipped  with 
safety  glass.  In  other  words,  to  violate  Section  2 the  sale 
must  be  made  In  the  State  of  Missouri.  A motor  vehicle  pur- 
ch  sed  in  another  state  and  operated  In  this  State  would  not 
have  to  be  equipped  with  safety  glass  if  such  vehicle  was  not 
op  rated  or  used  for  the  rurpose  of  carrying  passengers  for 
hire.  To  illustrate:  If  a person  goes  to  a neighboring  state 
and  purchases  an  automobile  and  used  and  operates  such  in 
Missouri  for  the  transporting  of  himself  and  members  of  his 
family  or  friends,  and  not  for  hire,  but  for  pleasure  or 
accomodation,  said  vehicle  would  not  have  to  be  equipped  with 
safety  glass  as  the  sale  was  not  made  in  the  State  of  Missouri. 
Section  2 prohibits  the  sale  of  motor  vehicles  designed  for 
carrying  of  passengers,  unless  equipped  with  safety  glass,  but 
does  not  prohibit  the  operating  of  motor  vehicles  designed  for 
carrying  passengers.  However,  if  the  vehicle  is  used  for  the 
carrying  of  passengers  for  hire , then  Section  1 would  be 
violated,  unless  equipped  with  safety  glass. 

The  facts  presented  by  Mr.  Qullic  show  that  he 
purchased  his  automobile  in  the  State  of  Arkansas  and  that  it 
will  not  be  used  for  the  purpose  of  hauling  passengers  for  hire. 
Consequently,  Mr.  Jullic's  automobile  would  not  have  to  oe 
equipped  with  safety  glass  and  your  Department  could  not  require 
it  to  be  so  equipped  or  refuse  to  register  and  license  said 
vehicle,  in  our  opinion.  However,  we  believe  that  your  Depart- 
ment could  require  Mr.  CJullic  to  make  an  affidavit  to  the  effect 
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that  the  purch.se  of  his  automobile  was  by  virtue  of  a 
sals  made  in  the  State  of  Arkansas. 

fie  refer  you  to  our  opinion  to  you,  dated  October 
26,  1936,  which  also  treats  of  the  subject  herein  discussed, 
e are  returning  herewith  your  file. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-Seneral 


APPROVED: 


3or''“f:ri'AW.-jr: — 

( acting)  Attorney-3eneral . 


JLHxEO 

Enc. 


SECURITIES  DEPARTMENT : Acreage  and  drilling  agreement  of  H.E.  Wilcox 
is  within  the  exemption  of  sub-section  (f)  of  Sec.  7726,  R.S.  1929. 


May  26,  1936. 


Honorable  Dwight  H.  Brown, 
Secretary  of  state, 
Jefferson  City,  L:o. 


Dear  Sir: 


Attention:  Corporation  Department 


This  department  is  in  receipt  of  your  letter  of 
May  £1  requesting  an  opinion  as  to  the  following: 

"I  enclose  herewith  copy  of 
recently  proposed  agreement  to 
be  issued  and  guaranteed  by 
the  H.F.  Wilcox  Oil  and  Gas 
Company  of  Tulsa,  Oklahoma,  a 
corporation  engaged  in  the  oil 
business  whose  common  stock  is 
listed  on  the  hew  fork  Stock 
jjx change  and  approved  exchange 
in  the  Securities  Department. 

"I  will  appreciate  your  opinion 
as  to  whether  or  not  this  instru- 
ment constitutes  such  an  evidence 
of  indebtedness  as  to  be  exempt 
under  Paragraph  F of  seotion  4 
of  the  Missouri  securities  i».ct." 


section  7726,  R.o.  Mo.  1929,  as  amonded  Laws  of  Missouri 
1931,  page  352,  and  Laws  of  Missouri,  1935,  page  360, relating  to 
securities  exempt  from  the  provisions  of  the  law  relating  to  the 
Securities  Department  of  the  state,  in  sub-section  (f)  provides: 

"Securities  which  at  the  time  of 
the  sale  thereof  are  Issued  and 
fully  listed  upon  duly  organized 
stock  exchanges  to  be  approved 
by  the  commissioner,  and  securities 
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senior  to  any  security  so 
listed  or  represented  by  sub- 
scription rights  which  have  been 
so  listed  upon  any  of  such  exchanges, 
and  evidences  of  indebtedness 
guaranteed  by  any  company  the 
capital  stock  of  which  is  so  listed 
upon  any  of  such  exchanges. " 


?/e  have  examined  the  proposed  acreage  end  Drilling  ^gree- 
ment  submitted  to  us  and  if  the  agreement  be  exempted  by  reason 
of  subsection  (f),  supra,  it  must  be  by  reason  of  its  being  an 
evidence  of  indebtedness.  The  agreement  has  been  guaranteed  by 
the  B.F.  Til cox  Oil  and  Gas  Company,  a Delaware  Corporation,  the 
common  stock  of  which  is  listed  upon  the  New  York  Dtock  exchange. 

The  word  "indebtedness"  has  been  defined  in  31  Corpus  Juris, 
page  411,  as  follows: 

"In  statutes  it  should  be 
liberally  construed  in  accord- 
ance with  the  legislative  intent. 

4 * * The  term  ♦indebtedness1 
has  at  times  a signification  far 
broader  than  the  law  dictionaries 
assign  to  it,  a more  general  and 
common  meaning,  being  often  used 
in  its  large  and  general  sense, 
and  not  in  its  technical  one,  not 
even  Involving  of  necessity  the 
Idea  of  money  obligation.  In  its 
more  general  sense  it  is defined 
to  be  that  which  is  due  from  one 
person  to  another,  that  which  one 
person  is  bound  to  pay  or  perform 
to  another.  In  this  sense,  it  may 
include  every  obligation  by  which 
one  person  is  bound  to  pay  money, 
goods  or  services  to  another.  * 4 *" 


In  the  cese  of  Matter  of  Hobert,  4 Dem.  Durr.  (New  York)  185, 
l.o.  198,  the  Court  9&ld: 

"The  word  ♦indebtedness*  is  not 
exclusively  a term  of  legal 
technicality.  It  has  at  times  a 
signification  far  broader  than 
the  law  dictionaries  assign  to  it, 
not  even  involving  of  necessity  the 
idea  of  money  obligation." 
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In  the  Instrument  here  under  consideration,  there  is  no 
question  but  that  Il.F.  Wilcox  guarantees  tc  perform  a distinct  ser- 
vice and  is  "indebted"  by  reason  of  this  agreement  to  carry  out  said 
obligation.  The  E.i . Yilcox  Cil  and  Gas  Company  guarantees  the 
performance  of  this  agreement  in  a guaranty  that  reads  as  follows: 

"This  well  will  be  commenced  on  or  before  December  31,  1936,  and 
the  performance  of  the  within  contract  by  E.F.  Wilcox  is  hereby 
guaranteed  by  H.F . Wilcox  Oil  and  Gas  Company,  a Delaware  Corporation." 

"ebster’s  Uew  International  Dictionary  defines  a "debt"  to 
be: 

"That  which  is  due  from  one 
person  to  another,  whether 
money,  goods  or  services; 
that  which  one  person  is 
bound  to  pay  to  another  or 
perform  for  his  benefit." 


COittCLLfoIOM 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  acreage  and  Drilling  Agreement  submitted  is  within 
the  exemption  of  sub-section  (f)  of  Dec.  7726,  H.5.  ko.  1929  as 
amended,  in  that  said  agreement  on  the  part  of  K.i . Wilcox  is  within 
the  meaning  of  the  term  "evidence  of  indebtedness"  as  used  In  said 
section,  and  is  guaranteed  by  a corporation,  the  common  capital  stock 
of  which  is  listed  upon  a duly  recognized  stock  exchange. 


itespectfully  submitted. 


JWEsaH 


JOHN  HOFFMAli,  Jr., 
assistant  Attorney  General. 


aEVHOVj^D: 


ToYTckirMck, 

attorney  General* 


SHERIFF:  iocpenses  necessary  in  execution  of  deatL  warrant 
are  a charge  on  the  sheriff* 


Mr.Birt  P.  Bryant 
Circuit  Clark 
Dunklin  County 
Kennett,  Missouri 


We  acknowledge  receipt  of  your  request  for  an  op- 
inion dated  July  4,  1936,  which  reads  as  follows: 

"Section  11791  Revised  Statutes  of 
Missouri  1929,  among  other  things  sets 
out  the  following  item 

" *Por  executing  every  death 
warrant,  to  include  all  nec- 
essary expenditures  in  per- 
forming same  $125*00. 1 

"In  view  of  the  above  is  the  Sheriff 
required  to  pay  out  of  the  above  sun 
for  the  erection  of  the  scaffold. 

Rope,  etc*"  ' 

We  find  the  quotation  of  your  request  to  be  a true 
copy  of  the  words  in  the  Statutes*  This  fee  provision 
in  the  Statutes  has  never  been  cons  timed  by  our  Courts* 

Section  655,  R*  S.  Mo*  1929,  provides  in  part: 

"The  construction  of  all  statutes 
of  this  state  shall  be  the  follow- 
ing additional  rules,  unless  such 
construction  be  plainly  repugnant 
to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  stat- 
ute: First,  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary 
and  usual  sense,  but  technical  words 
and  phrases  having  a peculiar  and 
appropriate  meaning  in  law  shall  be 
understood  according  to  their  tech- 
nical Import  | **■»•*" 
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COICHJSIO*. 

The  context  of  the  Statutes  allowing  $125*00  to  the 
sheriff  for  executing  every  death  warrant  to  include 
necessary  expenditures  in  performing  same  dearly  ex- 
presses the  legislative  intent*  The  words  and  phrases 
have  no  technical  meaning,  hence  we  must  take  them  in 
their  plain,  ordinary  and  usual  sense*  The  phrase  "to 
Include  all  necessary  expenditures*  shows  that  the 
Legislature  anticipated  the  sheriff  ti  expend  money  for 
the  necessary  rope  and  scaffold* 

This  department  is  of  the  opinion  that  the  sheriff 
is  required  to  pay  from  his  $125*00  fee  all  necessary 
expenditures  in  executing  a death  warrant* 


Respectfully  submitted 


WH.  ORR  SAWYERS 
Assistant  Attorney  G«  eral* 

APPROVED* 


arOHB  UIV  HO^TlAI,  Jr* 

(Acting)  Attorney  General* 


WOSiH 


vLFGtflONS:  I.  All  of  the  Judges  at  election  should  select  the 
“■*  ' clerks  of  election. 

2.  Judges  may  not  select  clerk  related  to  them  within 
fourth  degree  of  consanguinity  or  affinity. 

July  25,  1936 

1*3  » 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Brown: 

This  will  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  office  upon  the 
following  matter: 

"I  hare  a complaint  which  comnels  me  to 
call  upon  you  for  an  opinion  as  to  who 
may  appoint  clerks  of  elections.  Section 
10211,  Revised  Statutes  of  Missouri  1929, 
says  the  Judges  shall  appoint  two  clerks. 

The  complaint  is  from  Judges  who  have 
been  appointed  for  the  coming  Primary 
In  which  they  state  that  one  of  the  Judges, 
when  called  to  meet  to  select  clerks,  said 
that  she  had  appointed  her  daufgiter  clerk. 

The  opinion  I want  is  whether  or  not  one 
Judge  may  select  a clerk  or  should  the 
majority  of  the  Judges  appointed  select 
a clerk  or  clerks.  The  second  question 
I would  be  glad  for  you  to  advise  whether 
or  not  an  eleotion  Judge  or  Judges  can 
appoint  a son,  or  daughter,  or  kinsman,  to 
act  as  clerk. 

lour  early  reply  will  be  appreciated." 


I 


Hon.  Dwight  H.  Brown 


-2- 


July  25,  1936 


I. 


Section  10211  R.  S.  Missouri  1929  about  which  you 
inquired  has  been  repealed  and  Section  10211  Laws  of  Missouri 
1933,  page  239  has  been  enacted  in  lieu  thereof.  Said  section 
reads  'as  follows: 

"In  all  preoincts  oastinr  less  than 
three  hundred  votes  in  the  last  general 
election,  the  Judges  shall  appoint  two 
clerks,  and  in  all  precincts  casting 

three  hundred  or  uore  votes  in  the  last 
preceding  general  election,  the  Judges 
shall  appoint  four  clerks.  The  clerks, 
before  entering  on  the  duties  of  their 
appointment,  shall  take  an  oath  or 
affirmation,  to  be  administered  by  one 
of  the  persons  appointed  or  elected 
Judges  of  the  election,  that  they  will 
faithfully  record  the  names  of  all  the 
voters;  said  clerks  shall  also  take  the 
oath  above  prescribed  for  Judges  to  be 
administered  at  the  same  time  and  in  the 
same  manner  heretofore  directed." 

It  is  a fundamental  principle  of  statutory  construction, 
t®  well  known  to  require  any  citation  of  authority,  that  where 
a statute  is  plain  and  unambiguous  there  is  no  room  or  necessity 
for  construction.  The  above  section  is  plain  and  unambiguous 
and  provides  that  the  Judges  shall  appoint  the  required  number  of 
clerks.  It  Is  a matter  of  general  practice  for  Democratic  Judges 
to  appoint  half  of  the  number  of  clerks  and  the  Reoubllcan  Judges 
to  appoint  the  remaining  number  of  clerks.  It  is  also  a matter 
of  common  practloe  for  the  Judges  to  agree  among  themselves  who 
shall  act  as  ballot  receiving  and  counting  Judges  and  for  the 
receiving  and  counting  Judges  to  eeleet  their  own  clerks.  This 
is  however  merely  a matter  of  practice  which  is  done  by  mutual 
consent  of  all  the  Judges.  The  above  statute  however  clearly 
makes  it  the  duty  of  all  the  Judges  to  appoint  necessary  clerks 
and  not  that  the  individual  Judges  shall  select  their  own  clerk. 

It  is  therefore  the  opinion  of  this  Department  that  all 
of  the  Judges  of  election  should  select  the  clerks  and  that  an 
individual  Judge  does  not  have  the  authority  to  appoint  his  own 
clerk  without  the  consent  of  the  other  Judges. 
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II. 


We  will  now  proceed  to  answer  your  second  question  as 
to  whether  or  not  an  election  Judge  or  Judges  can  appoint  a son  or 
daughter  or  other  relative  to  act  as  clerk. 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 

provides: 

"Any  public  officer  or  employe  of  this 
state  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment,  have  the  right  to 
name  or  appoint  any  person  to  render 
service  to  the  State  or  to  any  political 
subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  con- 
sanguinity or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  employment." 

Judges  of  election  clearly  have  the  right  to  appoint 
clerks  of  rleotion.  There  can  be  no  doubt  that  such  clerks  render 
service  to  the  State,  the  only  aueatlon  involved  Is  whether  an 
election  Judge  Is  a public  ifi'icer  within  the  meaning  of  the  above 
section.  In  the  case  of  State  ex  rel.  vs.  li&roney,  191  Mo. 631, 

1.  c.  546,  the  Court  said: 

"It  Is  a :art  of  the  functions  of  State 
government  to  provide  el  ct ions  for  public 
officers,  and  to  furnish  suitable  officers 
for  putting  In  operation  such  provisions. 

We  have  In  this  cause  the  relators  who  have 
been  duly  appointed  Judges  and  clerks  of 
election  In  their  respective  precincts, 
occupying  oosltions  created  and  conferred 
by  law.  Their  right  and  authority  to  per- 
form the  duties  incumbent  upon  them  emanates 
from  the  legislative  branch  of  the  State 
government.  The  duration  of  their  terms 
definitely  fixed;  their  duties  plainly 
marked  out,  which  are  of  great  public  im- 
portance and  clearly  for  the  benefit  of  the 
public.  The  emoluments  of  the  offices  held 
by  them,  as  well  as  certain  privileges  and 
Immunities,  such  as  exemption  from  Jury 
service,  are  fully  provided  for;  hence  It 
Is  apparent  that  In  the  positions  occupied 
by  relators,  there  are  embraced  • ' the  ideas 
of  tenure,  duration,  emolument  and  duties,' 
which  are  essential  requisites  In  order  to 
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constitute  the  position  of  Judges  and 
clerks  of  election  'an  office,'  within 
the  well-understood  cleaning  of  that 

term. " 

In  view  of  the  above  it  Is  the  opinion  of  this  office  that 
if  a Judge  of  election  should  participate  in  the  appointment  of  a 
relative  within  the  fourth  degree,  either  by  consanguinity  or 
affinity,  as  a clerk  of  election,  such  appointment  would  be  in 
violation  of  Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri. 


Respectfully  submitted. 


J.  E.  TAYLOR, 

Assistant  Attorney  General 

APPROVES: 


J6HN  H6f FUAN ,~  J r . , 

Assistant  Attorney  General 


BOND  INVESTMENT  COMP-.NI1  S:  Bond  investment  company  must  port- 

one  hundred  thousand  dollar  bonds-- 
Companies  held  to  be  Bond  Investment 
Companie  s. 


July  28,  1956. 


FILED 


Honor  a ole  Dwdght  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Attentions  Jr.  .^loney. 

Commissioner  of  Securities. 


Dear  Sir  r 


This  1 8 to  acknowledge  your  letter  inquiring  if  the 
fortified  Investment  Company  and  The  Franklin  society  are 
within  the  provisions  of  Section  5060,  R.  S.  Mo.  1929,  or 
Section  4986,  R.  S.  Mo.  1929,  and  If  not  are  such  within 
the  scope  of  the  Securities  .k.ct.  Chapter  40,  R.  S.  Mo.  1929* 

The  Franklin  Society  and  the  Fortified  Investment 
Company  purpose  to  issue  certificates  (which  are  similar) 
that  provide  that  after  the  expiration  of  fifteen  annual 
payments  the  person  to  nhom  the  certificate  is  issued  will 
receive  a fixed  sum  of  money.  The  certificate  has  attached 
to  It,  and  a part  thereof,  certain  privileges,  terms  and 
conditions. 

I e Fortified  Investment  Company  has  the  following 
privileges  and  conditions,  among  others,  attached  to  Its 
certificate : 

"Security.  In  compliance  with  the  statutes 
and  regulations  governing  Investment  Com- 
panies, the  Company  must  maintain  at  all 
times  an  assigned  deposit  of  securities 
consisting  of  first  mortgages,  or  first  deeds 
of  trust  on  improved  real  estate,  cash, 
government  and  municipal  bonds,  and/or  other 
securities  that  qualify  for  investments  of 
life  insurance  companies  under  the  laws  of 
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the  State  of  New  York,  In  an  amount 
equal  to  $110.00  for  each  £100.00  of 
Its  liability  hereunder,  less  the 
amount  of  any  loans  made  hereon." 

The  Franklin  Society  has  the  following: 

"Security.  Hie  Society  agrees  to  main- 
tain cash  and  securities  as  required 
by  the  laws  of  the  state  of  Missouri 
aggregating  in  amount  not  less  than 
110  % of  the  Society's  outstanding 
liabilities  hereunder  and  under  all 
contracts  of  same  form  said  liability 
being  the  cash  values  shown  in  para- 
graph 7 (A)  hereof  less  the  amount  of 
any  loans  made  hereon." 


Both  the  Fortified  Investment  Company  and  The 
Franklin  Society  provide  in  the  privileges  and  conditions 
for  "installment  payments,"  advance  payments,"  "cash  value," 
cash  loan,"  "payments  after  maturity,"  etc.  In  fact,  both 
the  Fortified  Investment  Company  and  The  Franklin  Society 
propose  to  issue  certificates  identical  in  nature  and  intent, 
the  wording  of  the  certificates  being  slightly  different. 

The  sole  question  for  our  determination  is  whether  or 
not  said  corporations  when  the  proposed  certificates  are  issued 
bring  them  within  the  provisions  of  Article  9,  Chapter  32, 

R.  S.  isio.  1929,  relating  to  "Co-operative  Companies,"  or  with- 
in the  provisions  of  Article  13,  Chapter  32,  relating  to 
"Bond  Investment  Company,"  or  within  the  provisions  of  Chapter 
40,  R.  S.  Mo.  1929,  relating  to  Securities  Department  or  "The 
Missouri  Securities  Act." 


I. 

CO-jPERATIVE  companies. 

Section  4986,  R.  S.  Mo.  1929,  provides  in  part  as 

follows : 


"Any  person  — corporation  which  is  now 
engaged  in  or  shall  hereafter  engage 
in  issuing  contracts  or  agreements, 
whether  in  the  nature  of  a bond,  deben- 
ture, certificate  or  otherwise,  providing 
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for  the  redemption,  or  the  fulfilling  of 
such  contracts  or  agreements  by  the 
accumulation  of  a fund  or  funds  from  the 
contributions  made  by  the  subscribers  to, 
or  the  holders  of  such  contracts  or  agree- 
ments} or  providing  for  the  maturing  or 
fulfilling  of  such  contracts  or  agreements 
in  the  order  of  their  issue  or  in  some 
other  fixed  or  arbitrarily  determined  order 
or  manner;  or  providing  for  the  payment  of 
moneys  or  the  granting  or  giving  of  any 
consideration,  of  any  money  or  prooerty, 
personal,  real  or  mixed,  greater  in  value, 
or  represented  to  be  greater  in  value, 
than  the  amount  paid  in  upon  such  contracts 
or  agreements,  together  with  the  actual  net 
earnings  accrued  and  accumulated  thereon; 

* * * * except  such  * * corporations  as  are 
organized  or  doing  business  under  the 
statutes  now  in  existence  or  which  here- 
after may  be  enacted  as  excepted  in  section 
4995  of  this  article,  shall,  and  the  same 
are  required,  for  the  protection  of  the 
subscribers  to,  or  the  holders  of  its  con- 
tracts or  agreements,  to  deposit  with  the 
state  treasurer  in  cash,  nited  States 
bonds,  or  bonds  of  any  county,  or  municipal 
township,  or  such  parts  of  each  of  the 
above  mentioned  securities  so  that  the  whole 
deposit  shall  be  equal  in  cash  value  to  the 
sum  of  twenty-five  thousand  dollars,  and 
whenever  the  liability  of  such  contracts  or 
agreements,  as  hereinafter  determined,  shall 
exceed  the  amount  of  such  deposit,  there 
shall  be  made  an  additional  deposit  on  the 
first  days  of  January  and  July  of  each  year, 
in  a sum  sufficient  to  cover  the  excess 
liabilities  accrued  during  the  last  preceding 
six  months; 


Section  4995,  referred  to  in  section  4986,  supra, 
as  follows: 


reads 


"Provided,  that  nothing  in  this  article 
shall  be  construed  to  apply  in  any  manner 
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to  any  person,  co-partnership,  associa- 
tion, organization  or  corporation  doing 
business  under  the  provisions  of  the 
statutes  for  the  regulation  of  banks, 
savings  fund,  trust  companies,  insurance 
companies,  building  and  loan,  bond 
investment , fiduciary,  relief  or  fraternal 
orders,  associat  ons  or  companies." 

Section  4991,  R.  S.  Yo.  1929,  places  the  supervision 
of  sala  co-cperative  companies  In  t he  Bureau  of  Building  and 
Loan  Associations, 

a reading  of  article  8,  referring  to  "co-operative 
companies,"  shows  that  the  principle  on  which  such  companies 
operate  is  that  of  contributing  to  a common  fund  and  members 
thereof  participating  in  such  v/ith  the  restriction  being  that 
a deposit  must  be  made  by  such  companies  with  the  state  treasurer 
in  a sum  not  less  than  twenty-five  thousand  dollars  for  the 
protection  of  subscribers.  While  Section  4991,  supra,  places 
the  supervision  of  said  companies  with  the  Supervisor  of 
Building  and  Loan  Associations,  however,  the  supervision  is  in 
the  Commissioner  of  Finance  by  virtue  of  Section  5285,  R.  S. 

Mo.  1929, 

It  is  our  opinion  that  the  partial  payment  investment 
certificates  which  the  Fortified  Investment  Company  and  The 
Franklin  Society  propose  to  issue  do  not  bring  such  corporations 
within  the  provisions  of  article  9,  Chapter  32,  referring  to 
"co-operative  companies." 


II. 

BOND  INVESTMENT  CCMR.NIES. 

Article  13,  Chapter  32,  R.  S.  Mo.  1929,  relates  to 
"Bond  investment  Companies"  and  Section  5060  of  said  article 
provides  in  part  as  follows: 

"Every  corporation  doing  business  in  this 
state  as  a bond  investment  compan,  , or 
company  to  place  and  sell  bonds,  cerTTfl- 
cates  or  debentures  on  the  partial  payment 
r rnsliaTlment  plan,  shall  and  the  same  1 s 
ESrdby  required  to  deposit  with  the  state 
treasurer,  in  cash.  United  States  or 
Missouri  state  bends,  or  bonds  of  any 
county,  municipal  township  or  school  bonds. 
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or  mortgage  bonds  secured  by  deeds  of 
trust  on  unencumbered  real  estate  * * *, 
or  such  parts  of  each  of  the  above 
mentioned  securities,  so  that  the  whole 
deposit  will  be  equal  to  the  s\un  of  one 
hundred  thousand  dollars,  * * * * 


ection  5064  of  said  article  and  chapter  provides 
that  t^e  Supervisor  of  Building  and  Loan  Associations  shall 
have  the  power  to  examine  into  the  affairs  of  such  a company. 
However,  by  virtue  of  Section  5285,  R.  S.  Mo,  1929,  the  power 
of  examination  now  vests  with  the  Commissioner  of  Finance, 

You  will  note  that  Section  5060,  supra,  specifically 
rovides  that  any  company  that  places  and  sells  bonds,  certi- 
ficates or  debentures  on  the  partial  payment  or  installment 
Ian,  must  post  a deposit  with  the  State  Treasurer  in  the  sum 
of  one  hundred  thousand  dollars.  A bond  investment  company 
is  not  defined  by  statute.  However,  we  adopt  the  definition 
given  to  it  by  Honorable  Merrill  E.  Otis  when  Assistant 
Attorney-General,  in  an  opinion  to  Honorable  B.  T,  Furwitz, 
Assistant  Commissioner  of  Finance,  dated  November  16,  1922, 
wherein  he  said : 

“The  purpose  of  the  Legislature  in  the 
enactment  of  t e Bond  Investment  Act, 
as  that  purpose  is  declared  by  the  legis- 
lature, was  'the  protection  of  the  investors 
in  such  bonds,'  that  is,  the  bonds  sold  by 
such  investment  companies.  obviously, 
investors  in  high  grade  governmental  or 
unicipal  bonds,  such  as  are  sold  by  the 
ordinary  brokerage  houses,  are  amply  pro- 
tected by  the  security  of  such  bonds  them- 
selves. The  companies  aimed  at,  therefore, 
were  those~~5'omoanle~s~~noE  dealTn~J  In  the 
,oond3~'~of  munTctpaliille s or  public  utilities 
but  those  companies  dealing  in  their  own 
oonas,  which  bonrs~carry  witH***them  no 
security  other  tharTThe  good  faTtH  and 
financial  respnalblllty  of  the  companies." 


In  Fetters  and  Company  v.  Veigel,  209  N.  W.  9,  the 
Supreme  Court  of  Minnesota,  In  dealing  with  a similar  question 
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presented  by  your  inquiry,  made  this  observation  concerning 
bond  investment  companies  (1.  c.  10): 

"Bonds  issued  by  individuals  are  not 
often  offered  for  sale  to  investors. 

Usually  bonds  are  issued  by  private 
corporations  and  carry  some  sort  of 
security.  Loaning  money  is  one  of  the 
purposes  for  which  corporations  of  the 
class  to  which  plaintiff  belongs  are 
organized,  ordinarily  the  loans  are 
made  on  the  security  of  real  estate 
mortgages,  which  are  pledged  to  a 
trustee  before  the  corporation  offers 
its  bonds  for  sale.  The  bonds  are 
issued  in  such  denominations  as  will  give 
small  investors  an  opportunity  to  purch  se 
them.  Such  Investors  rarely  have  the 
ability  to  make , or  can  go  lo  the  expense 
of  making,  a thorough  Investigation  to 
ascertain  whether  bne"  security  uehln5~‘ths 
bones  is adequate . The  ua-kin:  department 
is  in  a favorable  position  to  examine  and 
appraise  the  security  and  to  protect  the 
interests  of  the  public.  These  are  some 
of  the  reasons  why  corporations  organized 
for  the  purpose  of  issuing  this  class  of 
securities  may  well  be  put  in  a class  by 
themselves  and  made  subject  to  the  super- 
vision of  the  banking  department." 


On  Earch  21,  1927,  Honorable  H.  0.  Harrav/ood,  Assistant 
Attorney-General,  in  an  opinion  to  Honorable  F.  T.  Stockard, 

Co  missioner  of  Securities,  held  that  the  issuing  of  a certifi- 
cate similar  to  that  to  be  issued  by  the  Fortified  Investment 
Company  and  The  Franklin  Society  constituted  s~id  corporation 
a bond  investment  company,  which  required  the  deposit  of 
one  hundred  thousand  dollars  with  the  State  Treasurer.  Mr# 
Harrawood  said  the  following! 

"This  article  (relating  to  bond  invest- 
ment company)  would  seem  to  be  more 
particularly  intended  for  the  regulation 
of  corporations  which  offer  for  sale  bonds# 
certificates  or  debentures,  on  the  partial 
payment  plan  or  installment  plan  for 
inve  s tment  pur  poses." 
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The  Fortified  Investment  Company  and  The  rranklin 
Society  propose  to  Issue  certificates  on  the  partial  payment 
plan  or  installment  plan  in  which  the  investor  pays  a 
certain  amount  annually  for  a period  of  fifteen  years,  which 
at  the  expiration  of  said  time  the  investor  receives  a fixed 
sum.  ’.Vhile  provision  is  made  for  security,  by  virtue  of 
the  privilege  and  conditions  and  terms  attached  to  the 
certificate,  yet  said  security  is  not  deposited  with  the 
State  Treasurer, 

ror:  the  above  it  is  our  opinion  that  the  Fortified 
Investment  Company  and  The  Franklin  society,  when  such  issue 
the  -roposed  partial  payment  certificates,  come  within  the 
provisions  of  jrticle  13,  Chapter  32,  ii.  S.  Mo,  1929,  and 
such  must  post  the  deposit  required  by  Section  5060,  supra. 


III. 

THE  kISoOURI  SECUHxTIES  ACT. 

Having  held  that  the  Fortified  Investment  Company  and 
The  Franklin  Society  were  amenable  to  the  provisions  of  the 
statutes  relating  to  bond  investment  companies,  we  deem  it 
unnecessary  to  discuss  the  Missouri  Securities  Act  as  we 
believe  the  above  answers  your  Inquiry. 

As  requested,  we  are  returning  herewith  all  the  papers 
and  exhibits  appended  to  your  letter. 


Yours  very  truly. 


James  L.  HornBostel 
assistant  Attorney -General 


APPROVED: 


— jo^rr. jr. , — 

(Acting)  Attorney-General, 


JLHiEO 

Encs. 
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TRADE-MARKS : 


What  constitutes  an  infringement  of  trade-narks 
for  similarity. 


September  14,  1936. 


Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  acknowledges  your  letter  and  enclosures 
of  September  10th,  wherein  you  state  as  follows: 

"Will  you  please  note  the  enclosed  appli- 
cation to  register  Asper-Selzer  as  a 
trade-mark  for  tablet  form  of  alkaline 
aspirin,  and  correspondence  which  we  have 
had  with  the  firm  of  Anderson  and 
Whittington,  St.  Louis,  mo.,  on  the  sub- 
ject. While  we  rejected  the  registration 
of  this  trade-mark  under  the  general  head 
of  medicine,  due  to  the  fact  that  we  have 
Alka  Seltzer  already  registered  as  a 
medicine,  the  argument  of  Anderson  and 
Whittington  is  the  dissimilarity  of  one 
medicine  against  the  other. 

"We”  shall  be  glad  to  have  an  opinion  from 
you  so  we  may  know  how  to  proceed  in  the 
matter. " 

The  applicant  in  the  letter  dated  August  6th  asks  re- 
consideration of  his  trade-mark,  and  states  as  follows: 

"We  enclose  herewith  application  of 
3.  A.  V/hittington  for  registration  of 
trade  mark  consisting  of  the  hyphenated 
word  "ASEER-SELZEE" , together  with  the  fee 
of  one  dollar. 

"This  application  was  returned  by  your 
office  as  being  in  conflict  with  the  al- 
ready registered  name  "ALKA  SELTZBR". 
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We  request  your  re-consideration  of  the 
application  and  offer  the  following  sug- 
gestions. 

"The  two  products  are  dissimilar  both  in 
their  claimed  effects  and  in  their  in- 
gredients. The  effective  ingredient,  not 
claimed  to  be  present  in  Alka  Seltzer,  is 
monoacetlc-acidester  of  sallcylicacid,  or 
aspirin.  Trade  naa.es  applied  to  the  various 
forms  of  aspirin  commonly  use  the  shortened 
word  *asper*.  It  immediately  distinguishes 
the  product  as  one  whose  active  element  is 
aspirin  and  is  therefore  not  in  any  way  to 
be  confused  with  Alka  Seltzer  or  similar 
alkaline  effervescents. 

"The  word  * seltzer*  is  in  common  use  and  in 
the  public  mind  denotes  effervescence. 

There  are  Alka  Seltzer,  Eromo  Seltzer,  and 
the  more  common  seltzer  water. 

"By  the  union  of  the  two  commonly  under- 
stood words,  we  have  Asper-Selzer , an 
effervescent  form  of  aspirin,  differing 
from  Alka  Seltzer  in  its  active  ingredient, 
and  differing  from,  for  instance,  ^sper 
Gum,  by  its  form. 

"Tar  from  intending  to  infringe  upon  Alice 
Seltzer,  or  for  that  matter  Brorno  Seltzer, 
we  have  purposely  gone  out  of  our  way  and, 
to  some  extent  at  least,  prejudiced  our- 
selves in  the  eyas  of  a discriminating 
public  by  misspelling  the  word  ' seltzer T 
in  order  that  an  Independent  and  distinctive 
recognition  might  attach  to  our  product." 


la  wish  to  say  in  the  very  beginning  that  the  reports  are 
full  of  decisions  dealing  with  the  question  of  infringement  of 
trade-marks  and  trade-names  where  the  charge  is  similarity,  and 
it  has  therefore  been  frequently  said  that  each  case  must  depend 
upon  its  own  circumstances.  Thus  in  the  case  of  Lambert 
Pharnacal  Co.  v.  Bolton  Chemical  Corp. , 219  Fed.  325,  1.  c.  328, 
the  court  saidt 

"A  discussion  of  the  many  cease  in  which 
similarities  have,  or  have  not,  been 
thought  infringements,  serves  no  end; 
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applications  of  the  accepted  principle 
no  doubt  vary,  but  no  two  cases  are 
alike.  One  must  trust  one’s  own  sense 
of  the  likelihood  of  confusion  and  the 
absence  of  any  justification  for  the 
defendant’s  choice  of  name. 

And  in  the  case  of  Gehl  v.  Hebe  Co.,  276  Fed.  271,  1.  c. 
272,  the  court  said: 

"A  question  of  similarity  of  trade-names 
as  applied  to  a particular  product  must 
of  necessity  be  largely  a matter  of  im- 
pression. From  absolute  copy  of  a name 
to  one  which  is  radically  and  essentially 
different  there  are  names  innumerable, 
with  varying  degrees  and  shades  of 
difference;  and  it  would  be  impossible  to 
lay  down  any  general  line  of  cleavage 
between  infringing  and  noninfringing  names.” 

However,  since  the  decisions  yield  general  principles, 
they  may  be  helpful  in  disposing  of  the  particular  case. 

There  are  a group  of  cases  which  hold  that  whether  a 
trade-mark  infringement  exists  does  not  depend  solely  on 
similarity  to  the  eye  or  ear,  but  on  whether  there  is  such 
similarity  as  readily  leads  the  mind  of  customers  to  confusion. 
The  case  of  American  Lead  Pencil  Co.  v.  L.  Gottlieb  ft.  Sons, 

181  Fed.  178,  1.  c.  180,  announces  the  above  principle  and  states 
as  follows: 


"I  have  no  difficulty  in  finding  that  the 
phrase  ’Knoxall*  is  en  infringement  of 
the  phrase  ’Beats-All*.  There  is  no  such 
limitation  es  the  defendant  puts  upon 
the  infringement  of  a trade-mark;  i.e., 
that  the  similarity  must  go  only  to  the 
eye  or  ear.  The  question  cannot  be 
treated  in  any  such  technical  manner,  for 
always  the  substantial  question  is  whether 
the  defendant  is  likely  to  steal  the  com- 
plainant’s trade  by  the  use  of  the  trade- 
mark in  question.  I am  quite  satisfied 
in  this  case  that  there  is  such  similarity 
between  the  two  phrases  as  would  readily 
lead  in  the  mind  of  customers  to  confusion; 
a case  in  point  is  the  infringement  of 
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'Xeepclean*  by  *Sta-Kleen. • Florence 
kanuf acturing  Company  v.  J.  C.  Dowd  &.  Co. 

(C.C.A.)  178  Fed.  73.  T ere  are  many  other 
decisions  In  the  books  which  show  that 
It  Is  not  alone  similarity  to  the  ear  or 
eye  which  constitutes  Infringement." 

Another  &roup  of  cases  lays  emphasis  on  the  principle 
that  It  is  not  necessary  to  constitute  infringement  of  a trade- 
mark that  the  similarity  be  such  as  to  deceive  a cautious  pur- 
chaser, but  it  le  sufficient  if  it  would  deceive  the  ordinary  and 
unwary  purchaser.  Thus  in  the  case  of  Allen  v.  Welker  & Gibson, 

235  Fed.  230,  1.  c.  237,  we  find  the  court  using  the  following 
language: 

"In  law  the  trade-marks  are  the  same  if, 
when  applied  to  the  same  class  and  kind 
of  goods,  they  so  clearly  resemble  each 
othsr  as  to  deceive  the  ordinary  purchaser, 
who  gives  such  attention  to  the  sums  as  the 
ordinary  purchaser  usually  gives,  tad  cause 
such  purchaser  to  purchase  the  one  thing, 
supposing  it  to  be  the  other.  It  is  not 
necessary  that  the  similarity  must  be  sueh 
as  to  deceive  and  mislead  the  cautious 
purchaser.  It  is  sufficient  to  show  the 
similarity  is  such  as  to  deceive  the 
ordinary  end  unwary  purchaser." 

And  in  the  case  of  Drummond  Tobacco  Co.  v.  Tinsley 
Tobacco  Co.,  52  mo.  App.  10,  1.  c.  26,  we  find  the  following  state- 
ment by  the  court: 

"It  is  not  essential  to  the  right  of 
relief  to  show  that  anyone  was  actually 
deceived.  Fllley  v.  Fasaett,  44  iio.  168." 

Then  there  is  the  principle  that  where  there  is  a doubt 
as  to  whether  a word  for  which  registration,  is  sought  as  a trade-mark 
is  deceptively  similar  to  a word  already  registered  and  applied  to 
the  same  class  of  goods,  the  doubt  will  be  resolved  in  favor  of  the 
protection  of  the  public.  To  this  efrect  is  the  case  of  Lambert 
Pharr*.  Co.  v.  hentho-Li stine  Chern.  Co.,  47  App.  Cases  (D.C.)  197, 

1.  c.  196,  wherein  the  court  said: 

"It  is  agreed  that  the  goods  on  which 
the  marks  are  used  are  the  same,  and 
that  the  only  question  before  the  court 
is  whether  the  narks  ore  so  similar  as 
to  be  liable  to  create  confusion  in 
trade,  passing  over  the  possible  non- 
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registerability  of  the  mark  because  it 
is  the  name  of  the  applicant  company,  we 
will  dispose  of  the  ease  on  the  single 
question  of  the  deceptive  similarity 
of  the  marks.  The  case  is  ruled  by  Re 
Barrett  iifg,  Co,  37  App.  D.  C.  Ill,  where 
the  word  'Creo-Carbolin*  was  held  to  be 
deceptively  similar  to  the  word  'Carbolineum. ' 

It  was  there  held  that  the  prefix  *Creo'  did 
not  render  the  marks  dissimilar,  and  the 
8fme  Is  here  true  of  the  prefix  'Jtontho.* 

Besides,  there  would  be  nothing  to  control 
the  manner  in  which  the  prefix  might  be 
printed  so  as  to  give  especial  prominence  to 
the  word  'Listine.*  Where  there  is  doubt 
it  should  be  resolved  in  favor  of  the  pro- 
tection of  the  public," 

In  the  case  of  National  lood  Products  Corp,  v.  Jell-0  Co., 
19  led,  (2d)  797,  the  court  in  holding  that  the  registration  of 
the  trade-mark  "Jell-G"  precluded  another's  registration  of  the 
trade-mark  "kel-C"  for  use  on  goods  of  the  same  descriptive  pro- 
perties, said: 


"The  opposition  is  bused  upon  the  ground 
that  *^el-0'  is  deceptively  similar  to 
opposer's  trade-mark  'Jell-C,'  and,  when 
so  applied  to  the  seme  description  of 
goods,  will  likely  cause  confusion  in 
trade,  to  the  serious  injury  of  the 
opposar. 

"uach  party  hus  taken  considerable  testi- 
mony in  the  case,  and  both  hove  filed 
briefs.  We  do  not  find  it  necessary, 
however,  to  enter  here  into  a detailed 
discussion  of  the  evidence  and  arguments, 
for  in  our  opinion  the  words  'Jell-0*  and 
*Mel-C*  8re  so  obviously  similar  both  in 
sound  and  appearance  that  the  use  of  both 
as  trade-marks  upon  goods  of  the  same 
descriptive  properties  would  manifestly 
be  likely  to  mislead  the  purchasing 
public,  and  produce  confusion  in  the 
trade. " 

Can  it  be  said  then  that  the  words "Asper"  and  "Alka", 
when  combined  with  the  word  "Seltzer”,  are  so  similar  that  thsy 
would  readily  lead  the  mind  of  customers  to  confusion,  remember- 
ing that  the  similarity  need  not.  be  such  as  to  deceive  a cautious 
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purchaser,  hut  that  It  Is  sufficient  if  it  would  deceive  the 
ordinary  and  unwary  purchaser,  r.nd  further  remembering  that  if 
there  is  a doubt  it  is  to  be  resolved  in  favor  of  the  existing 
mark  for  the  protection  of  the  public? 

Our  reply  is  in  the  negative,  and  we  rely  on  the  follow- 
ing authorities  to  support  our  position. 

In  the  fc-ur  cases  that  follow,  only  one  word  was  involved 
in  the  trade-mark,  but  they  have  a similarity  in  the  hind  pert, 
and  the  difference  is  in  the  front  part. 

In  the  case  of  Valvoline  Oil  Co.  v.  Ha vo line  Oil  Co., 

£11  Fed.  189,  1.  c.  193,  the  court  in  holding  that  the  word 
"Valvoline"  did  not  infringe  upon  the  word  "Havoline",  said: 

"We  then  come  to  the  question  of  trade- 
mark infringement.  I am  of  the  opinion 
that  the  words  are  distinct  from  each 
other  and  that  there  is  no  confusion. 

There  are,  of  course,  iu&ny  cases  in  the 
books  In  v.hich  the  courts  have  made  clear 
that  they  cannot  be  deceived  by  dis- 
ingenuous distinctions  (N.  K.  I airb-.nk  Co. 
v.  Central  Lard  Co.  (C.C.)  64  Fed.  133, 
and  many  others  rihich  could  be  cited); 
but  here  there  is  a real  distinction  in 
sound,  in  appearance,  and,  popularly  speak- 
ing, in  meaning." 

And  in  the  case  of  L.  P.  Larson,  Jr.,  Co.  v.  ,<iu.  Vrigley, 
Jr.,  Co.,  £53  Fed.  914,  1.  c.  915,  the  court  in  holding  that  the 
word  "Spearmint " was  not  infringed  by  the  word  "Feptomint",  said: 

"’Feptomint • is  60  different  in  appear- 
ance and  sound  that  there  would  be  no 
infringement,  oven  if  ’ Spearmint*  were  a 
proper  trade-mark." 

And  again  in  the  ceee  of  Davies-Young  cioap  Co.  v.  Ssllg 
Co.,  16  Fed.  (24)  35£,  the  court  in  holding  that  the  trade-mark 
"Sslco"  was  not  so  deceptively  similar  to  the  mark  "Dyeco"  as  to 
preclude  registration  of  the  former  for  use  on  similar  goods,  said 

"We  do  not  find  it  necessary  to  review 
or  discuss  the  various  cases  which  have 
been  cited  by  counsel,  but  content  our- 
selves with  saying  that  in  our  opinion 
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the  words  *Dy sco*  and  ’Seloo*  are  not  so 
similar,  either  in  appearance  or  pronunciation, 
as  to  uuke  confusion  in  the  trade  probabla.* 

And  in  the  case  of  Switzer  v.  J.  N.  Collins  Co.,  £3  Jed. 
(£d)  775,  the  court  in  holding  that  the  trade-mark  "Honeynela" 
for  use  on  candy  did  not  infringe  on  a prior  mark  "Buttermele* 
said: 


"Appellant  opposes  the  registration  by 
appellee  of  the  trade-mark;  ’Honeymels* 
for  use  on  candy.  The  opposer  is  the 
prior  user  of  the  mark  ’Buttermsls*  as 
a trade-mark  for  candy. 

"Unquestionably  the  words  ’butter*  and 
’honey,*  standing  alone,  are  descriptive} 
but,  when  Joined  to  the  suffix  ’mels,’ 
they  are  nothing  more  than  suggestive,  and 
are  subject  to  use  as  valid  trade-marks. 

The  suffix  *melr, ’ meaning  sweets,  lias  had 
a use  on  candy  in  connection  with  the 
m-rk  ’caramels’  long  prior  to  the  adop- 
tion and  use  of  opposer’s  mark.  Indeed, 
the  name  ’caramels*  is  a common  one,  ex- 
tensively employed  to  refer  to  candy 
mixtures  of  a popular  kind.  Both  parties 
have  borrowed  th  s suffix,  and  by  combina- 
tion with  descriptive  terms  have  constructed 
legitimate  trade-marks.  The  suffix  ’mels* 
beinfc  com.. on  to  both  marks,  the  distinctive 
feature  is  between  the  words  ’honey*  and 
*butter.*  It  was  properly  held  by  the 
Commissioner  that  no  confusion  could  arise 
from  the  use  of  these  two  words  in  connec- 
tion with  the  same  quality  of  goods.  With 
this  holding  we  agree." 

The  following  two  oases  are  more  in  keeping  with  the 
instant  case  in  that  there  is  an  Identity  between  the  second 
word  of  the  trade-mark,  but  there  is  no  substantial  similarity 
between  the  first  word  of  the  former  and  the  first  part  of  the 
latter,  either  in  appearance,  sound,  or  meaning. 

In  the  case  of  Potter  Drug  & Chemical  Corp.  ▼.  Pasfleld 
Soap  Co.,  10£  Fad.  490,  1.  c.  493,  the  court  in  holding  that  the 
use  of  the  words  "Cuticle  Soap"  did  not  infringe  complainant »s 
trade-mark*Cuticura  Soap",  said: 
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"The  remaining  question  is  whether  the 
use  of  the  words  'Cutiele  soap*  by  the 
defendant  Infringes  complainant 'a 
trade-mark,  'Cuticuv  ooep . ' The  words 
are  to  a considerable  decree  unlike  to 
the  eye,  unlike  to  the  ear,  unlike  In 
spelling,  unlike  In  meaning,  and  unlike 
In  suggestion.  The  complainant's  word, 
'Cuticura,'  suggests  that  the  soap  is 
curative  in  its  application  to  the  ski&. 

The  defendant's  word,  by  itself,  has  no 
such  meaning,  although  the  indorsements 
upon  the  back  illustrate  that  It  Is 
recommended  for  various  diseased  condi- 
tions of  the  skin.  But  such  recommenda- 
tion is  quite  apt  to  accompany  the 
advertised  sale  of  eny  soap  used  for 
toilet  purposes,  and  it  is  quite  beyond 
the  power  of  the  complainant  to  monopolize 
such  advantage." 

And  in  the  case  of  Coca-Cola  Co.  v.  Carlisle  Bottling 
Works,  43  Jed.  (2d)  101,  1.  c.  114,  the  court,  after  reviewing 
numerous  authorities,  held  that  the  trade-mark  "Boxa  Kola"  was 
not  an  infringement  on  the  trade-mark  "Coca-Cola",  and  said: 


"I  think,  therefore,  that  I am  justi- 
fied in  drawing  from  this  survey  the 
general  rule  that  in  such  cases  where 
the  front  part  of  the  two  trade-marks  in- 
volved differ  in  appearance,  sound,  and 
meaning,  there  is  no  infringement  even 
though  there  may  be  similarity  amounting 
to  Identity  in  the  last  parts.  It  is 
only  a very  exceptional  case  which  will 
not  be  governed  by  this  rule.  loesibly 
deeper  reflection  on  these  cases  and  e 
wider  survey  might  afreet  this  statement, 
but  I shall  acoept  it  as  sound  in  dispos- 
ing of  this  case.  .Vhat  do  we  find  here? 
There  is  identity  between  the  second 
word  of  defendant's  trade-mark  and  the 
second  pert  of  plaintiff's  compound 
word,  but  there  is  no  substantial 
similarity  between  the  first  word  of  the 
former  and  the  first  part  of  the  latter, 
either  in  appearance,  sound,  or  meaning. 
The  first  part  of  plaintiff's  compound 
word  has  some  meaning.  It  at  least  sug- 
gests that  plaintiff's  article  has  some 
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connection  with  the  coca  leaf  as  well  ae 
the  cola  nut.  The  first  word  of  defendant's 
trade-mar*  has  no  meaning.  It  is  purely 
arbitrary.  In  determining  the  question  ae 
to  the  similarity  in  appearance  and  sound, 
note  should  be  taken  of  how  well  known  plain- 
tiff's article  is.  Its  trade-mark  hes  been 
burnt  into  the  consciousness  of  people  generally. 
Instinctively  one  recalls  in  memory  its  appear- 
ance and  sound.  It  would  seem  to  be  well-nigh 
incredible  that  one  calling  for  'Coca-Cola* 
and  furnished  a bottle  of  defendant's  article 
would  think  that  he  was  receiving  plaintiff's 
and  would  not  at  once  recognize  that  he  was  not." 

The  words  "Asper"  and  "Alka"  are  to  a considerable  degree 
unlike  to  the  eye,  unlike  to  the  ear,  unlike  in  epelling,  unlike 
in  meaning,  and  unlike  in  suggestion.  The  word  "Alka"  suggests 
alkaline,  while  the  wo. d "Asper"  suggests  aspirin.  Again,  as 
stated  in  the  Cooa-Cola  case,  supra,  "Alka  Seltzer"  has  been  ao 
well  advertised  in  the  press  and  radio,  "that  it  has  been  burnt 
into  the  consciousness  of  the  people  generally." 

if  ram  the  foregoing,  we  are  of  the  opinion  that  the  words 
"Aspar-Sclzer"  are  not  an  infringement  upon  the  trade-mark 
"Alka  seltzer",  and  therefore  subject  to  registration. 


Respectfully  submitted. 


WU.  ORR  SAfcTSRS, 

Assistant  Attorney  General. 


uiF^ROV  : 


John  .. . licmiAK , tr. , 

(Acting)  Attorney  General. 
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Septe  ber  24,  1936. 


Hon,  uwight  Li,  b rown, 
secretary  of  State, 
Jefferson  City,  Missouri. 


uear  Sir : 


This  department  acknowledges  your  letter  of 
September  21st  wherein  you  state  as  follows: 

w»«e  have  been  asked  to  register  the 
label  on  the  enclosed  application  as 
a trade-mark  by  koerschel  Froducts 
Company,  and  are  in  some  doubt  about  it. 
will  you  please  advise  us  if  in  your 
opinion  it  can  be  registered.  " 


The  application  states  that  the  essential  words 
sought  to  be  trade-marked  are  "Dealers  in  Temperature",  and 
that  the  slogan  has  been  used  by  Moerschel’s  in  connection 
with  their  ice  and  coal  business  prior  to  the  year  1926. 

Hopkins  on  Trademarks,  4th  Ed.,  p.  15,  makes  the 
following  statement  with  reference  to  trade  slogans: 

"The  catch-phrases,  advertising  phrases 
or  slogans  used  in  trade  are  governed  by 
precisely  the  same  legal  doctrines  as 
tradenames.  'No  distinction  in  fact  or 
principle  can  be  found  between  a trade- 
name  and  a trade  slogan.’" 

The  legal  principles  involved  in  determining  whether 
the  words  in  issue  may  be  trade-xoarked  are  fully  set  out  In  the 
case  of  Iowa  A.uto  i..arket  v.  AUto  ..arket  Exchange,  197  N,  u, 
321,  1.  c.  323,  wherein  the  court  said: 
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"Words  that  are  generic,  or  v.hich  in 
their  primary  meaning  are  merely  descrip- 
tive of  the  c.oods  or  business  to  which 
they  are  applied,  or  are  in  common  use  for 
tuat  purpose,  or  which  convey  facts 
applicable  with  equal  truth  and  right  to 
others,  cannot  be  exclusively  appropriated 
as  a trade-mark.  It  has  been  frequently 
said  that  no  one  can  secure  a monopoly 
upon  the  adjectives  of  the  lancuage. 

38  Cyc.  696,  708,  722;  Koehler  v.  Sanders, 

122  N.  Y.  65,  25  N.  L.  235,  9 L.  R.  A. 

576;  Choynski  v.  Cohen,  59  Cal.  501,  2 Am. 
hep.  476;  Clinton  ^etalic  Paint  Co.  v. 
italic  Paint  Co.,  23  iJ.sc.  hep.  66,  50 
N.  Y.  Supp.  437;  Royal  Bakin,..  Powder  Co.  v. 

Sherrell,  93  N.  Y.  331,  45  Am.  Rep.  229; 

Lawrence  . anufacturing  Co.  v.  Kenuf acturing 
Co.,  supra;  Bolander  v.  Peterson,  supra. 

"But  descriptive  terms,  or  Fuch  as  others 
might  also  truthfully  use,  may,  by  long 
use  in  connection  with  the  goods  or  business 
of  a particular  denier,  cone  to  be  under- 
stood in  a secondary  sense  es  designating 
the  goods  or  business  of  such  dealer,  and  in 
such  case  their  deceptive  use  by  another  will 
be  restrained  as  unfair  competition.  38  Cyc. 

764,  769;  0.  K.  Bus  &.  B.  Co.  v.  0.  K.  Trans- 
fer Co.,  63  Okl.  311,  165  Pac.  136,  L.  R.  A. 

1918A,  956,  and  cases  cited  in  note;  Sartor 
v.  schaden,  125  Iowa,  696,  101  N.  W.  511; 

Dennison  -S^.  Co.  v.  Thomas  (C.C.)  94  led. 

651." 

• 

In  determining  that  the  words  "^uto  market  • were  generic  and 
could  not  be  appropriated  as  a trade-mark  or  trade-name,  the  above 
court  further  said: 

"The  words  'Auto  -.aricet'  are  merely  descrip- 
tive of  the  thing  sold  and  the  place  where 
sold.  Taken  either  singly  or  in  combina- 
tion they  are  generic.  They  are  ..erely 
descriptive  of  the  business  there  carried  on. 

They  are  no  more  distinctive  of  the  article 
sold  by  appellant  or  its  place  of  business 
than  would  be  the  words  'shoe  store*  or  'meat 
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marxet.'  They  cannot  constitute  a trade- 
mar  re  or  trade-name,  the  right  to  the 
exclusive  use  of  which  will  be  secured  to 
one  in  preference  to  others  engaged  in  the 
same  business.  Bolander  v.  Peterson,  supra, 

Choynski  v.  Cohen,  supra;  Koehler  v. 

Senders,  supra." 

In  the  case  of  Groceteria  Stores  Co.  v.  Tibbett,  162  Pac. 
54,  1.  c.  55,  the  court  in  holding  that  the  v'ord  '’groceteria” 
was  a proper  trode-nane  and  entitled  to  protection  from  infringe- 
ment, said: 


"Respondent *s  second  assertion  is  based 
on  the  ground  that  the  word  ’groceteria’ 
is  descriptive  of  the  grocery  business, 
and  therefore  is  not  such  a word  as  could 
become  the  subject  of  a tr^de-mark.  It 
would  seem  that  the  statute  above  quoted 
would  be  controlling  here,  and  answer  this 
argument  contrary  to  respondent's  conten- 
tion; but,  in  any  event,  we  thin*  this 
argument  wit.  out  ^.erit,  since  neither  the 
word  'groceteria,'  nor  any  syllable,  nor 
any  successive  syllables  thereof,  con- 
stitutes any  word  in  the  English  language, 
and  it  is  admitted  that  appellant  was  the 
first  to  use  this  word.  It  is  therefore 
a fictitious  or  fanciful  and  original 
name,  and  appropriate  for  a trade-mark 
label  so  far  as  this  contention  is  concerned, 
and  respondent  has  pirated  that  word.  Paul 
on  lTade-mark8,  Sec,  49;  Sebastian  on  Trade- 
ut.ri6,  pa^es  55-64." 

And  in  the  case  of  Furniture  Hospital  v,  Horfman,  166  S.  J. 
861,  179  Do«  App.  302,  1,  c.  307,  the  court  in  holding  that  the 
name  "Furniture  Hospital"  was  capable  of  being  appropriated  as  a 
trade-mark  with  a secondary  meaning,  said; 

"Of  course  this  rule  is  qualified  by  the 
further  rule  that  names  which  are  mere 
descriptive  terms  of  the  business  and 
generic  In  their  nature  are  not  capable 
of  being  appropriated  by  any  one.  Hence 
if  the  name  sought  to  be  protected  and 
claimed  to  be  Infringed  upon  and  unfairly 
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used  is  one  which  nay  be  used  by  every  one 
in  an  honestly  descriptive  and  non-decep- 
tive  manner,  the  court  nay  declare,  as  lat- 
ter of  law,  that  there  can  be  no  unfair 
competition  in  the  use  of  such  terms.  For 
instance,  no  one  could  a n ropriate  the  name 
of  'Swedish  Snuff  Store'  or  'Felt  Hat  Store,' 
'Law  Book  Store,'  'Divinity  Book  Store' 
or  any  such  name  as  would  simply  notify  the 
public  that  a particular  class  of  business 
or  merchandise  was  carried  on  or  kept  there." 

And  on  page  310  of  the  opinion  the  above  court  said: 

"So  that  upon  the  question  of  whether  a 
demurrer  to  the  petition  should  have  been 
sustained,  the  case  comes  down  to  the  in- 
quiry whether  or  not  the  name  'Furniture 
Hospital'  Is  one  that  in  law  is  capable 
of  being  appropriated  as  a trade  name  with 
a secondary  meaning. 

"In  our  opinion  it  is,  or  at  least  it  is 
not  such  a name  so  purely  descriptive  of 
the  business  as  to  be  wholly  publlel  Juris . 
and  to  be  declared  such  as  a matter  "or 
lav/.  In  the  flrat  place,  it  ie  shorter, 
more  euphonious,  and  striking  than  the 
prosy  words  'repair  shop'  suggestive  of 
dust  and  dingy,  battered  old  articles  of 
uncertain  age,  and  still  more  uncertain, 
doubtful  origin  and  history.  There  is  a 
novel,  figurative  suggestion  and  associa- 
tion of  ideas  in  the  name  'Furniture 
Hospital'  bringing  to  the  mind  not  only  the 
idee  of  a homely  broken  article  being  merely 
mended  end  repaired,  but  elso  of  its  being 
tenCerly  cared  for  with  a loving  apprecia- 
tion of  its  innate  beauty  and  the  possibility 
of  restoring  it  to  its  former  finish  and 
perfection.  A lover  of  restored  antique 
furniture,  much  in  vogue  now-a-days , would 
be  much  ..ore  quickly  attracted  to  the  name 
'Furniture  ospital*  and  more  apt  to  take 
hie  ancient  mohogany  there  for  restoration, 
than  he  would  to  an  ordinary  'repair  shop.* 

He  would  remember  the  name  longer  too." 
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If  the  words  sought  to  oe  trade-named  were  %8.  lers  in 
Ice  and  Coal",  such  words  would  simply  notify  the  public  of  the 
particular  class  of  business  or  merchandise  that  was  carried 
on  or  kept  by  ^oerschel  products  Company,  and  under  the 
authorities  cited  could  not  be  exclusively  appropriated  as  a 
trade-mark  or  trade-name.  The  words  here  sought  to  be  trade- 
marked,  however,  bring  to  ^nd  not  only  the  idea  that  ice  and 
coel  are  being  sold,  but  that  means  are  offered  of  controlling 
sensations  of  heat  and  cold,  a subject  very  common  in  every  day 
expression.  This  is  a figurative  suggestion  and  more  likely 
to  be  remembered  thcn  ice  and  coal. 

From  the  foregoing,  vre  are  of  the  opinion  that  the  words 
"Dealers  in  Temperature"  as  sought  in  the  above  application  are 
the  proper  subject  of  a trade-mark  or  trade-name. 


Respectfully  submitted. 


Uju.  sJBUX  Will , 

assistant  attorney  General. 


APITtOVim*: 


Jaiu  ...  , Jr. , 

(.actint)  Attorney  General. 
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Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri. 


Dear  Sir: 


FILED 


This  department  is  in  receipt  of  your  reouest  for  an 
opinion  under  date  of  September  24th,  as  follows: 

"Will  you  please  note  attached  applica- 
tion to  register  trade-mark  together 
with  correspondence  with  *.r.  nichard  C. 

Southall  of  Kansas  City. 

rejected  registration  of  the  trade- 
mark Professional  Uniform  in  accordance 
ith  an  opinion  t,iven  us  by  your  office 
under  date  of  April  12,  1934,  signed  by 
i.ir.  franklin  A.  Reagan,  in  which  he  states 
that  mere  descriptive  terms  of  an  article 
are  not  subject  to  registration  under  the 
trude-mark  law. 

"Inasmuch  as  *.r . Southall  has  requested 
that  the  .matter  be  referred  to  you,  we 
should  lime  to  have  your  opinion  in  the 

matter. " 

The  attached  letter  requesting  that  you  reconsider 
rejection  of  the  application  for  trade-mark  is  aa  follows: 

"I  am  returning  the  application  to  register 
a trade  mark  returned  in  your  letter  of  the 
23rd  and  request  that  the  seme  be  registered 
as  provided  by  Section  14,329,  which  provides 
that  any  'particular  name,  term,  design  or 
device*  may  be  registered.  I call  your  at- 
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tention  to  the  feet  that  this  is  a ’device 
or  design*  and  not  s mere  nsme  or  words  of 
description.  You  will  note  the  special 
arrangement  of  the  design  which  begins 
with  e large  'P*  and  ends  with  a small  'L*. 
The  fact  that  it  spells  ’Professional’ 
is  incidental  so  long  as  the  arrangement 
of  the  letters  is  distinctive. 

"as  an  example  I call  your  attention  to  a 
well  xnown  patent  .^edicine  manufactured 
by  the  'Black  and  ,»hite  Products  Co.*  of 
mernphis,  Term.  Their  trade  mark  (regis- 
tered in  i.asiiington)  are  the  words  'Black 
and  White’  on  a background  of  a square 
half  black  and  half  white.  The  words 
alone  would  not  be  subject  to  registration 
but  when  placed  on  a black  and  white  back- 
ground it  makes  them  distinctive.  So  our 
special  arrangement  of  the  letters  compos- 
ing the  words  ’Professional'. 

"If  there  is  still  doubt  in  your  mind  I 
would  like  to  have  the  instant  applica- 
tion, together  with  this  explanation  sub- 
mitted to  the  attorney  general.  As  a 
matter  of  fact  I do  not  find  that  the 
statute  or  the  courts  give  the  attorney 
general  authority  to  pass  on  applications , 
the  statute  designating  what  may  and  may 
not  be  registered  and  the  only  inhibition 
being  words  already  in  use. 

"I  believe  that  after  further  considera- 
tion and  study  of  this  design  you  will  issue 
the  certificate.  If  not  please  advise.” 


The  application  sets  out  that  the  essential  feature  of 
the  mark  is  the  arrangement  of  the  letters,  which  begins  with  a 
large  ”P"  and  ends  with  a small  "L”  in  staggered  formation. 

United  States  Code  annotated.  Title  15,  Section  85,  page 
25,  sets  out  what  trade-marks  may  be  registered,  in  part,  as 
follows: 
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’’Provided,  That  no  mark  which  consists 
merely  in  the  name  of  an  individual,  firm, 
corporation,  or  association  not  written, 
printed,  impressed,  or  woven  in  some 
particular  or  distinctive  i.*anner  * * * 
shall  be  registered  under  the  terms  of 
this  subdivision  of  this  chapter.” 


Nims  on  Unfair  Competition  and  Trade-marks,  Section  229, 
subsection  (a) , page  628,  in  discussing  the  above  portion  of  the 
statute,  quotes  from  Ex  parte  Polar  Knitting  iills,  reported  in 
154  Off.  Gaz.  251,  and  states  that: 

”If  a mark  is  written  or  printed  in 
a distinctive  style,  it  nay  be  registered. 

’It  is  believed  that  the  controlling 
principle  underlying  the  requirement  of 
the  statute  that  a mere  name  unless  written 
or  printed  In  a distinctive  manner  may  not 
be  registered,  is  that  the  distinctive 
manner  in  which  the  neme  is  displayed  must 
be  of  a character  as  to  give  such  a dis- 
tinctive impression  to  the  eye  of  the  ordi- 
nary observer  as  to  outweigh  the  significance 
of  the  mere  name.’” 

Ex  parte  The  Craig  Tractor  Company,  decided  by  the  Com- 
missioner of  Patents  and  reported  in  263  Off.  Gaz.  329,  held 
that  the  words  "Craig  Tractor"  in  staggered  relation,  with  a 
heavy  blacK  line  over  the  word  "Craig"  and  a heavy  black  line 
under  the  first  three  letters  thereof,  the  bottom  blaok  line 
forming  the  top  of  the  first  letter  of  the  word  "Tractor”,  was 
registrable  as  being  distinctively  displayed. 

The  only  thing  about  the  arrangement  of  the  word 
"Professional"  that  is  herein  claimed  to  make  it  distinctive 
is  its  staggered  formation.  In  the  above  case  the  words  were 
also  staggered,  but,  as  pointed  out,  there  v/ere  additional 
characteristics  that  made  the  arrangement  distinctive,  and  we 
are  of  the  opinion  thet  the  ebove  decision  is  not  authority  for 
the  instant  case. 

In  the  case  of  Pittsburgh  Brewing  Co.  v.  Ruben,  3 Fed. 

(2d)  342,  1.  c.  344,  the  court  in  holding  that  the  trade-mark 
"Tech"  printed  in  white  script  letters  ecroes  plaid  background 
was  not  violrtive  of  the  statute,  the  plaid  background  being 
a bona  fide  and  substantial  nart  of  the  mark,  said: 
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"we  agree  with  the  Commissioner  that 
the  mark  which  the  applicant  applies 
for  does  not  fell  within  the  prohibi- 
tions of  section  5 of  the  Trade-iierk 
i-.ct  (Comp.  St.  sec.  9490)  , to-wit,  that 
no  mark  shall  be  registered  which  ’con- 
sists merely  in  the  name  of  an  individual, 
firm,  corporation,  or  association  not 
written,  printed,  impressea,  or  woven  in 
soi..e  particular  or  distinctive  manner,' 
since  the  plaiu  background  upon  which 
the  name  appears  is  a bona  fide  and  sub- 
stantial part  of  the  mark,  and  is  not 
*a  mere  device  or  contrivance  to  evade 
the  law  and  secure  the  registration  of 
nonregistrable  words. ’ 


The  distinguishing  characteristics  of  this  case  from  the 
one  at  hand  are  a^in  self-apparent. 

In  the  case  of  National  Cigar  Stands  Co.  v.  Friehmuth  Bro. 
& Co.,  297  1-ed.  348,  1.  c.  350,  the  court  in  discussing  whether 
the  word  "Nationals"  which  was  in  staggered  formation,  as  in  the 
instant  case,  but  with  the  addition  of  e heavy  black  line  under 
the  word,  was  so  distinctive  as  to  comply  with  the  statute,  said: 


"Had  this  word  been  a distinctive 
feature  of  appellee’s  corporate  name, 
which  had  been  selected  for  no  ulterior 
purpose,  a different  case  would  have  been 
presented;  but , even  then,  it.  could  not  have 
been  said  that  the  'manner  in  which  'appellee 

Printed  Its  mark  constitute-?  compliance  wt€h 
he  statute.  e have  said  that  the  cont  rol- 
ling principle  underlying  the  reruirement  of 
the  statute  is  that  a mere  name  may  not  be 
registered,  unless  so  displayed  as  to  give 
such  a distinct  impression  to  the  eye  of  the 
ordinary  observer  that  the  significance  of 
the  ,^ere  name  is  outweighed.  In  re  Artesian 
iij-fg.  Co.  , 37  jipp . o m C.  113." 


Again  in  the  case  of  In  re  Nisley  Shoe  Co.,  58  Fed.  (2d) 
426,  1.  c.  427,  the  court  in  holaing  that  the  arrangement  of 
the  letters  forming  the  word  "Nisley’s",  which  was  written  in 
distorted  block  type,  was  violative  of  the  statute,  said: 


"with  reference  to  appellant’s  third  con- 
tention, we  cannot  hold  that  the  word 


Hon.  Dwight  H.  Brown 


-5- 


Qctober  1,  1936 


’Nisley’s,’  as  used  by  appellant,  is 
written  or  displayed  in  a particular  or 
distinctive  .manner  within  the  .caning  of 
said  section  5.  The  _jcaminer  of  Trade- 
karks  in  his  decision,  as  heretofore  noted, 
stated  that  the  distorted  block  type  used  by 
appellant  was  such  ee  may  be  found  in  many 
signs  and  advertisements.  He  further  stated 
that  ’it  is  not  believed  that  the  public 
would  see  in  it  anything  unique  or  dis- 
tinctive.’ e a ree  with  this  conclusion 
of  the  Examiner,  which  v/as  affirmed  by  the 
Commissioner.  Ye  may  take  Judicial  notice 
of  the  fact  that  it  is  not  uncommon  in 
signs  and  advertisements  to  use  type  of  the 
character  employed  by  appellant  in  the 
formation  of  the  word  ’Nisley’s.’  7e  are 
of  the  opinion  tint  the  proper  construction 
of  the  words  ’particular  or  distinctive 
manner*  in  the  proviso  of  section  5 referred 
to  is  that  the  word  or  words  constituting 
the  mark  shall  be  written,  printed,  impressed, 
or  woven  in  such  a manner  as  to  form  a dis- 
tinct impression  upon  the  eye  of  the  observer, 
to  tiie  extent  that  he  will  remember  such 
particular  or  distinctive  form  and  rely  upon 
it,  in  part  at  least,  in  ascribing  origin  of 
the  goods  to  which  the  mark  is  applied." 

Bee,  also,  In  re  American  Steel  & Wire  Company  of  New  Jersey, 
81  Fed.  (2d)  397,  1.  c.  398,  to  the  same  effect. 


From  the  foregoing,  we  are  of  the  opinion  that  the  public 
will  not  see  anything  in  the  word  "Professional",  as  used  by 
applicant  in  the  instant  case,  as  being  unique  or  distinctive,  and 
that  to  permit  same  to  be  trade-marked  would  be  violative  of  the 
above  statute  requiring  that  the  word  or  words  constituting  the  mark 
be  written,  printed,  impressed  or  woven  in  some  particular  or  dis- 
tinctive manner. 


Respectfully  submitted. 


Vfli.  ORR  SAWDERS, 

Assistant  Attorney  General. 

APPROVED: 


jcmt  OTTmAir,  ■ Tt  ~ 

(Acting)  Attorney  General. 


DULL  FIGHTS:  Whomsoever  shall  use  any  designs  to  ttract, 
provoke,  harass  or  torment  any  bull  shall  be 
guilty  of  baiting  a bull.  he  giving  of  any 
entertainment  known  as  Corrida  De  Toros 
(Running  of  the  Dulls)  is  prohibited. 
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&rs.  Not  £•  Brown 
4th  at  houteou 
t.  Louis,  Missouri 

e^r  Mrs.  : own t 

Th  s will  acknowledge  receipt  of  your  request  for 
an  o r.ion,  which  reads  ns  follows! 

"I  am  wonting  to  put  on  an  enter- 
tainment to  reise  pund*  to  carry 
on  * he  work  of  Welcome  Inn  am 
have  Mincer  cons  iteration,  th  s 
Corrida  e loros. 

I want  to  know  :lf  you  will  be  kind 
enough  to  give  me  an  Opinion  gs 
to  whether  this  would  be  permitt- 
ed under  our  State  Laws,  wid  re- 
turn this  copy  to  me  for  my  files.'’ 

Ap  onced  to  your  request  Is  copy  of  a letter  ex- 
plaining the  entertainment  to  be  given  by  the  iaz  rausemont 
Corporation,  which  reads  as  follows! 

" COR:*  DA  TO  SOS 

1.  PROLOGUE.  Music  ploying  the 
national  anthems  of  America  sr  d 
Vex 1 co.  Following  this  there  will 
be  a proceesion  of  Mntacors  and 
their  attendants.  Including  horses 
in  full  regalia,  into  and  around 
the  arena,  said  procession  to  be 
accompanied  by  panish  music, 
h s portion  o-  the  program  makes 
a very  beaut iiul  and  awe-inspiring 


introduction  .or  the  main  event. 
>'fter  all  such  formalities  have 
been  completed,  the  Matadors  and 
their  attendants  take  their 
appointed  places  in  and  around 
the  arena. 

2.  bugles  then  herald  the  main 
attraction,  and  the  gates  are 
thrown  open  permitting  the  bull 
to  rush  into  the  ring.  An 
accurate  and  descriptive  picture 
of  b ' oanls'h  Bull  Pjif&fe  is  then 
enacted  In  the  ring', iTthont  the 
slightest  cruelty  to  any  of  the 
animnis.  ( .'he  irst  part  of  on 
authentic  panlsh  Bull  I ight 
commonly  known  as  the  Picador 
^ct,  is  omitted  as  in  this  act 
horses  are  uaod  and  we  wish  to 
obviate  any  chance  of  injury  to 
the  horses  or  the  men.)  here- 
fore,  instead  of  using  horses 
the  Matadors  use  the  black  and 
red  cnpes  to  1^ ad  on  the  bulls. 
The  performance  itself  is  very 
thrilling  giving  a wonderful 
display  of  artlstio  footwork 
and  agility  on  th6  part  of  the 
Matadors  an  their  attendants. 

3.  Placing  of  Bander llleros. 
Instead  of  the  real  ban  erillero 
darts,  which  vdsrta  are  used  to 
weaken  and  enrage  he  bull,  we 
use  a beautifully  decorated 
dart  with  a vacuum  cup  on  the 
end.  he  darts  may  thus  be 
thrown,  and  fasten  them selves 
upon  the  bull  without  in  any 
way  causing  him  physical  in- 

J ry  or  ham. 

4.  he  Matador  then  brings  the 
event  to  a climax  by  skilfully 
maneuvering  the  bull  into  po- 
sition end  then  makes  the  point 
of  contact  (with  rubber  sword) 
where  the  muleta  is  placed  at 
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the  back  of  the  neck,  termina- 
ting the  bull  fi.ht. 

The  act  above  desert  ed  lasts 
about  twenty  minutes.  he  bull 
Is  retired  from  the  arena  snd 
later  sold,  as  he  same  bull 
Is  never  used  twice  for  any 
act— although  these  bulls  are 
aoec  ially  bred  for  this  pur- 
pose, are  very  powerful  a no  In 
no  way  are  Injured  or  exhausted 
by  an  act  of  such  short  iura- 
tlon.  All  an  ’.mala  are  well 
taken  :are  of  and  are  under  a 
veterinarian's  care  at  all 
t . me  s • " 

The  question  as  .o  whether  or  not  the  entertainment 
that  you  desire  to  put  on,  to  enable  you  to  raise  funds  to 
carry  on  the  work  of  Welcome  Inn,  turns  uron  the  construction 
of  lection  4597 , R.S.  Mo.  1929,  relating  to  bull  baiting, 
a d feet ion  reads  as  follows: 

’’Any  person  who  shall  keep  or 
use,  or  in  any  way  be  connect- 
ed with  or  Interested  In  the 
manar. ement  of,  or  shall  receive 
money  ior  the  admission  of  any 
person  to,  any  place  kept  or 
used  for  the  purpose  of  fight- 
ng  or  baiting  any  bull,  bear, 
dog,  cock  or  other  creature, 
and  any  person  who  shall  en- 
courage, a d or  assist  or  be 
present  thereat,  or  who  shall 
permit  or  suffer  any  place  be- 
longing to  him  or  under  hie 
control  to  be  so  kept  or  use  , 
shall,  on  conviction  thereof, 
be  uilty  of  a misdemeanor." 

In  Interpreting  said  lection,  we  construe  the  word 
’’baiting”  as  meaning  to  provoke,  harass,  torment,  persecute 
ar.d  exasperate.  In  this  respect,  your  attention  is  directed 
to  he  definition  of  ’’baiting"  as  given  by  fouvier's  Law 
ictionary.  Page  317,  wh  ch  reads  as  follows: 


lira*  Net  S*  Brown 


4- 


October  3,  1936 


"to  bait  a to  attack  with  vlo- 
lancej  to  rrovoke  and  harass" 

’abater's  New  International  Dictionary  In  defining  the 
word  "ba  ting"  states: 

"to  persecute,  harass  or  torment} 
to  exasperate  with  repeated  attempts’' 

-n  the  case  of  ftate  ex  rel  Crow  vs*  iennis  Canty,  207 
Vo.  439,  the  Supreme  Court  had  before  It  or  consideration 
the  enjoining  of  respondents  from  giving  a public  bull  fight 
(In  an  arena  prepared  for  that  purpose  on  the  premises  of 
Barrett  Realty  Company)*  -n  the  lower  court,  a hearing  was 
had  anc  the  finding  was  had  for  the  respondents  and  a decree 
was  entered  dissolving  a temporary  Injunction  and  dismissing 
the  bill*  hereafter.  In  ue  time,  the  attorney  general 
ap  ealed  the  case  to  the  upreme  Court,  which  court  held 
that  the  lower  court  erred  in  . ism iso ing  the  petition  and  in 
refusing  to  perpetually  enjoin  the  Barrett  Realty  company 
from  permit  lng  the  use  of  its  permises  for  the  hoi  ln(  of 
bull  flrhts  and  direct ing  the  lower  court  to  reinstate  the 
case  and  enter  a decree  perpetually  enjoining  Barrett  Realty 
Company  from  holding  bull  fights  In  and  upon  its  irem.sea* 

In  so  doing,  the  court  rule  hat  the  giving  of  ull  fights, 
under  the  facte,  was  a public  nuisance,  debasing  In  Its 
character  and  debauching  In  Its  Influence  on  public  morals* 

The  evidence  developed  by  the  State  tended  to  show  that, 
at  the  beginnin  of  the  performance,  there  was  a parade  around 
the  arena  with  bull  fl  hters  in  Cpanlsh  costumes,  leading 
horses  and  after  retiring,  one  of  the  gates  was  opened  and  a 
bull  was  let  In*  The  evidence  disclosed  that  the  bull  came 
in  In  a run  and  a J^mip*  It  was  also  developed  that  several 
men  were  standing  n round  fully  dressed  for  the  occasion  called 
matadors  with  red  cloaks  and  capes  and  as  soon  as  the  bull 
entered,  his  attention  was  attracte  to  one  of  these  men,  who 
had  hrown  his  cloak  In  the  face  of  the  bull  and  then  Jumped 
away.  rom  time  to  time,  each  of  the  men  participants  went 
through  the  same  performance* 

fter  each  display,  one  of  the  men  would  go  through 
the  form  of  killing  the  bull  with  a cane,  aa  the  sword  is 
thrown  in  the  Mexican  and  Spanish  arena  but  the  bull  was 
not,  in  fact,  stabbed,  killed  or  injured  by  the  act.  The 
agility  and  quick  footwork  on  the  part  of  the  matador  tend- 
ed to  excite  and  madden  the  bull  so  that  he  would  rush  around 
the  arena,  attempting  to  ore  one  of  hem*  Upon  one  occasion. 
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on©  of  the  matadors  was  gored  and  smashed  against  the  sice 
of  he  arena.  Various  "escapes”  were  In  parts  of  the  arena 
behind  which  the  matadors  would  dodge  when  too  closely  pursued 
by  the  bulls  and  the  man  who  was  injured  was  trying  to  get 
behind  one  of  them  when  he  was  cored. 

Another  matador  was  attacked  by  he  bull  during  this 
performance  and  knocked  to  the  ground  and  was  in  great  danger  of 
being  killed  but  another  matador  came  to  his  assistance,  the  why 
attracting  the  attention  of  'he  bull,  'The  bull  was  kept  in  the 
arena  fifteen  or  twenty  minutes, 

he  facts  further  revealed  that  other  bulls  were 
brought  in,  from  time  to  time,  and  acted  in  the  same  manner  as  the 
first  bull.  The  bulla  were  r^eatly  infuriated  and  would  snort 
and  bsllow  when  charging  the  men.  The  evidence  further  reveal- 
ed that  these  bulls  were  raised  for  flighting  purposes  and  none 
other, 


i nalyzlng  the  facts  as  presented  by  the  resume  of  the 
proposed  entertainment  with  the  facts  as  Just  previously  set 
out,  we  find  in  the  proposed  entertainment  that  in  the  beginn- 
ing of  the  attraction,  bu  les  herald  the  main  attraction  and 
the  gates  are  to  be  thrown  open,  permitting  a bull  to  rush 
in  the  ring.  Practically  identical  to  the  facts  as  presented 
in  the  above  cited  case.  We  also  note  that  ths  matadors  are 
to  use  black  and  red  capes  to  lead  on  the  bulls  and  that  ths 
performance  Itself  compels  a display  of  artistic  footwork  and 
a.  ility  on  the  part  of  the  matadors  and  their  attendants, 
bus,  t may  be  seen  that  the  facts  in  the  proposed  entertain- 
ment are  analagous  with  the  facts  in  the  above  cited  case  ex- 
cept that  red  cloaks  and  capes  are  used  instead  of  black  and 
red  copes. 

In  the  fourth  paragraph  of  the  resume  of  the  proposed 
entertainment,  it  is  state-  that  the  climax  to  the  event  is 
had  by  skillfully  maneuvering  the  bull  in  position  where  the 
point  of  contact  is  made  with  a rubber  sword,  thus  terminating 
the  bull  fight,  ihe  facts  stated  in  the  above  case  reveal 
that  instead  of  a rubber  sword  being  used,  a cane  was  used  to 
go  through  the  form  of  killing  the  bull. 

You  will  also  note  from  the  facts  of  the  case  cited 
above,  hat  the  bull  is  kept  in  the  arena  fifteen  or  twenty 
minutes  and  ^hen,  again,  in  the  resume  of  the  proposed  enter- 
tainment, you  will  note  that  the  act  described  lasts  about 
twenty  min  les  an.  he  bull  la  retired  rrom  the  arena. 
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It  is  to  be  noted  from  the  facta  cited  in  the  above 
caae  that  he  bulla  were  produced  for  fighting  purposea  and 
none  other  and  that  the  facta  of  the  resume  of  the  proposed 
entertainment  state  that  the  bulla  are  especially  bred  for 
th  8 purpose. 

The  court  in  the  above  case  In  diacuaslng  what  was 
deemed  to  be  a public  nuisance  stated  on  Page  449: 

"any  act  which  is  an  offense  against 
the  public  order,  common  good  and 
public  decency  or  morals,  or  any 
public  exhibition  which  tends  to 
corrupt  he  morals,  to  disturb 
the  peace  or  he  general  order 
and  welfare  of  soc  ety,  ia  a public 
nuisance;  «-  ■» 

hen  aga  n,.  on  Page  450,  the  ourt  said: 

"According  to  the  evidence  in  th  s 
case  there  can  be  no  doubt  but 
what  the  bull-fight  a in  so  far  as 
the  bulls  were  concern©,  were 
genuine  fights  and  partook  of 
the  ferocity  and  brutality  which 
has  ever  characterized  them  in 
‘pain  and  Mexico,  Two  matadors 
were  knocked  down  and  injured 
more  or  leas  by  he  bulls  the 
first  n ght,  and  might  have  been 
seriously  injured  or  killed 
had  it  not  been  for  the  timely 
arrival  and  assistance  of  ftielr 
associates;  and  two  others 
were  knocked  down,  one  of  them 
a crazy  man,  but  both  escaped 
injury,  through  the  assistance 
of  the  r fellows, 

hlle  :t  La  true  rhe  evii. an.ee 
discloses  that  the  matadors 
did  not  use  he  auord,  as  is 
the  practice  in  Spain  or d 
Mexico  in  such  fights,  nor 
inflict  injury  or  a sth  up- 
on the  bulls,  yet  that  very 
fact  made  it  more  hazardous  and 
dangerous  for  the  matadors. 

If  they  had  been  furnished 
with  swords  they  woul;  have 
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been  more  able  to  have  stop  ed 
the  mad  career  of  the  infuriates 
bull,  and  thereby  escaped  he 
deadly  charge  of  the  iocorro 
brute,  without  relying  exclu- 
sively upon  the  t mely  arrival 
and  prompt  assistance  of  their 
fellow  mata- or s,  or  the  conven- 
ient ’escapes*  erected  along 
the  wall  Of  the  arena. 

"The  managers  In  disarming:  those 
poor  bull-fighters  and  placing 
them  in  the  arena  with  thoae 
mad  bulla  were  almost  If  not 
quite  as  guilty  of  as  gyeet  a 
trlme  as  the  I<omans  were  in 
ancient  -lines,  who  threw  the 
criminals  and  hr  stiana  Into 
the  public  arena  with  the  wild 
beats  to  be  torn  to  pieces  and 
killed  by  them  for  ho  edifice 
and  a.nusement  of  the  morbid  and 
vicious  populace, 

"Today  he  matadors  ave  modern- 
ized the  arena  and  reduced  the 
fi.hting  largely  to  a science, 
and  when  properly  armed  they  can 
defend,  themselves  with  some  de- 
gree of  safety,  but  when  d le- 
arned they  are  placed  bad:  on 
an  exact  plane  and  equality  with 
the  unfortunate  omnns,  exoept 
they  have  the  ’escapes*  behind 
which  they  may  retreat  If  they 
are  quick  and  dexteroue  ertourh 
to  evade  the  swift  anc  mad  charge 
of  the  infuriated  bull;  otherwise 
he  must  share  the  same  gory  fate 
as  the  Romans  of  old,  if  perchance 
some  associate  does  not  In  he 
nick  of  time  divert  hia  attention 
from  him  by  a red  flag.  But  In 
either  event  and  under  the  most 
favorable  c ircumstances  and  when 
the  matadors  are  properly  armed 
with  swords  they  are  often  killed 
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or  Injured,  a a every  one  knows  a a 
a matter  of  history  and  common 
knowledge. 

"The  State  Is  deeply  Interested 
in  ho  lives  and  well  being  of  all 
her  cltlsens,  and  of  those  who 
come  within  her  borders,  and  much 
more  so  than  she  la  In  the  lives 
and  safety  of  the  bulls.  he 
Immunity  of  the  bull  from  punish- 
ment under  the  system  of  fighting 
as  shown  by  the  evidence  in  -his 
case  Is  no  manner  or  degree  lessen- 
ed the  interest  of  the  State  in 
the  1 1 vos  and  limbs  of  the  men 
who  were  engaged  In  those  highly 
dangerous  combats  and  struggles." 


CON  LUL ION 


In  light  of  the  above.  It  s the  opinion  of  this  depart- 
ment that  whomsoever  shall  use  any  designs  to  attract,  orovoke, 
harass  or  torment  any  bull  shall  be  guilty  of  baiting  a bull. 

e further  conclude  that  the  giving  of  such  a public 
entertainment,  such  as  has  been  indicated  by  the  facts  submitted, 
is  a public  nuisance,  such  that  may  be  enjoined  by  the  proper 
authorities  whose  duty  It  la  . o protect  the  people  from  such 
nuisances. 


Respectfully  submitted. 


RbSSLLL  C.  fTONE 

Assistant  Attorney  Owners  1 


A Pi- ROVED* 


J'  TTWITT  M'.'V,'  7r 

( otlng)  '■  t orney  oneral 


R : iT 


MISSOURI  CREDIT  UNION  ACT:  Minors  may  own  shares  but  can  rescind 
contract  and  demand  return  of  investment;  in  instant  case  minor 
borrowing  value  of  actual  investment,  credit  union  should  insist  on 
mother  executing  promissory  note;  if  not  specifically  * tated  in  by-laws, 
it  is  immaterial  what  purpose  money  borrowed  by  minor  is  used  for; 
minor  has  same  right  in  respect  to  borrowing  in  excess  of  holdings  as 
adult  member;  minor  may  vote  in  election  of  officers. 


October  17,  1936. 

/{?v? 


Honorable  Dwight  K.  Brown, 
secretary  of  Dtate, 
Jefferson  City,  Missouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
October  3,  which  is  as  follows: 


'oection  13  of  the  Missouri  Credit 
Union  Law  reads  as  follows:  #Minor 
May  Own  Dhares— ohares  may  be  issued 
in  the  name  of  a minor  and  in  trust 
in  such  way  and  manner  as  the  by-laws 
may  provide. * 

"Please  see  copy  of  letter  from  Father 
Bernard  a.  Timpe  of  Dt.  Boniface  Credit 
Union  attached.  The  credit  union’s 
by-laws  merely  repeat  the  above  language 
of  the  statute  and  do  not  amplify  it 
in  any  way. 

"lather  Timpe  uses  an  illustration  where 
a minor  owns  shares  in  a credit  union, 
valued  at,  say,  ,r50.00  and  fully  paid. 

The  minor  has  no  legal  guardian  but  his 
mother  acts  as  ’natural  guardian. * 

"Lay  the  minor  borrow  up  to  the  value 
of  his  actual  investment,  $50.00,  using 
his  stock  as  collateral?  Must  his  mother 
execute  the  promissory  note  to  the  credit 
union,  or  must  there  be  a legal  guardian 
appointed?  Will  it  affect  the  situation 
if  the  money  is  to  be  used  for  the  educa- 
tion of  the  minor?  Or  if  the  money  is 
to  be  used  for  luxuries? 

May  the  minor  borrow  in  excess  of  his 
50  holdings,  the  same  as  a member  of  the 
credit  union  who  is  of  lawful  age?  If  not. 
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there  seems  to  be  little  Induce- 
ment for  a minor  to  become  a member 
of  the  credit  union.  May  the  minor 
vote  in  election  of  officers  of  the 
credit  union? 

"In  the  above  illustration,  the  ' natural 
guardian',  the  boy's  mother,  is  not  a 
member  of  the  credit  union.  The  boy  is 
a member.  There  are  many  minor  members 
of  Missouri  credit  unions  and  your 
opinion  will  be  sincerely  appreciated." 


It  must  be  conceded  that  a minor  has  authority  under 
the  Missouri  Credit  Union  Law  the  same  as  an  edult  member;  the 
Act  undertakes  tc  give  him  such  rights.  In  approaching  the  ques- 
tion of  loans  to  minors,  it  is  well  to  bear  in  mind  that  the  law 
throws  every  cloak  of  protection  around  a minor,  but  offers  none 
to  the  person  or  persons  dealing  with  him.  a minor  is  treated 
in  law  as  an  Infant;  therefore,  it  is  not  a question  under  the 
Act  of  the  minor's  rights,  but  the  rights  of  the  credit  union 
in  making  loans  to  a minor,  section  2971,  fl.J.  ..*>•  1929. 

In  the  case  of  Goerke  v.  liampke,  274  o.V.'.  510,  It  was 
held  that  an  infant's  contracts  are  voidable  and  that  section 
2971  is  to  shield  an  infant  or  minor  against  acts  of  folly  or 
rashness  as  well  as  against  the  designs  of  unscrupulous  persons. 
Therefore,  irrespective  of  the  fact  that  section  13  of  the 
Credit  Union  ^.ct  gives  minor  the  right  to  own  shares,  a minor 
could  rescind  his  contract  and  demand  the  return  of  the  money 
invested. 

Regarding  your  inquiry  as  to  whether  or  not  the  mother 
must  execute  the  promissory  note  to  the  credit  union,  we  are  of 
the  opinion  that  this  Is  optional  with  the  credit  union,  but 
as  stated  heretofore,  it  is  hazardous  for  the  credit  union  to 
deal  with  the  minor,  a8  a precaution,  the  credit  union  could 
Insist  on  the  mother  executing  the  promissory  note  along  with 
the  minor.  In  that  evont,  the  credit  union  would  have  to  look 
to  the  mother  for  payment  of  the  note  if  the  minor  refused  to 
pay  the  same. 

as  to  the  purpose  of  the  money  borrowed,  it  Is  the  opinion 
of  this  department  that  the  by-laws  would  govern  this  situation, 
as  the  A.ct  Is  silent  as  to  the  nurposes  for  which  loans  may  be 
made  to  share-holders.  Therefore,  in  the  absence  of  same  in  the 
by-laws,  it  Is  immaterial  as  to  the  purpose  or  use  that  may  be 
made  of  the  aoney  borrowed  by  the  minor,  jec.  16, 
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Regarding  the  right  of  a minor  to  borrow  in  excess  of 
v50.00  holdings,  it  is  our  opinion  that  the  minor  has  the  same 
power  and  rights  under  Sections  10  and  16  of  the  Act  with 
reference  to  obtaining  loans  as  any  adult  member.  However, 
we  repeat  that  the  credit  union  deals  with  the  minor  at  its 
own  peril.  The  same  precaution  may  be  used  by  the  credit  union 
as  heretofore  mentioned,  i.e.,  obtain  security  from  the  mother 
or  some  other  person. 

Section  9 of  the  Missouri  Credit  union  ^ct  refers  to 
the  election  of  officers,  and  in  reply  to  your  inquiry  as  to 
whether  or  not  a minor  may  vote  in  the  election  of  officers,  we 
must  say  that  there  is  no  disqualification  set  forth,  and  in 
the  absence  of  by-laws  relating  to  the  manner  of  conducting 
elections  and  the  qualifications  of  the  voters,  it  is  our 
opinion  that  a m'nor  may  vote  in  such  elections. 


Respectfully  submitted. 


OL^IV^H  KOLEN, 
assistant  Attorney  General. 


AfPROVHD  : 


(acting)  .Attorney  General 


ELECTIONS:  When  Constitutional  Certificate  to  office 
shall  issue. 


Decern! er  15,  1936. 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir* 


We  acknowledge  your  request  for  an  opinion 
dated  Decenher  10,  1936,  which  reads  as  follows) 

"deferring  to  telephone  conversa- 
tion this  morning,  ploaso  note  the 
enclosed  certification  of  county 
of ficera-elect  in  Bhelpe  County 
and  amended  certificate  regarding 
the  office  of  Sheriff,  and  give  us 
your  opinion  regarding  Issuance  of 
conaaission  by  this  office*" 

he  also  acknowledge  the  exhibits  attached  to 
your  request*  by  one  exhibit  the  County  Clerk  on 
November  6,  1936,  certifies  that  Roy  L*  Klrgan  was 
the  duly  elected  sheriff  of  Phelps  County,  receiving 
the  highest  number  of  votes  for  the  office*  By  a 
subsequent  certification  shown  by  another  certifi- 
cate, the  same  county  clerk  on  November  9,  1936, 
certifies  to  a recount  of  said  votes  pursuant  to  an 
election  contest,  certifying  that  l'red  C.  King  received 
the  highest  number  of  votes  for  the  office  of  sheriff 
of  Phelps  County*  Both  of  thess  certifications  are 
herewith  returned  to  your  possession* 

What  you  want  to  know  is  whether  your  office, 
possessed  with  these  two  certifications  of  election 
should  issue  a certificate  of  election  under  the  State 
Seal  for  the  office  of  sheriff  of  Phelps  County,  and 
If  so,  to  whom  should  it  be  issued? 

Article  V,  Section  23  of  the  Missouri  Constitution 
provides  * 


"The  Governor  shall  commission  all 
officers  not  otherwise  provided  for 
by  the  law*  All  commissions  shall 
run  in  the  name  and  by  the  authority 
of  the  State  of  Mia  sour  1,  be  signed 
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by  the  Governor,  sealed  with  the 
Great  Seal  of  tne  State  of  Missouri, 
and  attested  by  the  Secretary  of 
State*" 

In  the  case  of  Nash  v*  Craig,  35  S*  W*  1001,  134 
Mo*  347,  1.  c*  361,  the  Supreme  Court  said  in  a similar 

election  contest  case. 

"The  recount  by  the  clerk  takes  the 
dace  of  the  canvass  by  the  election 
officers*  This  rule  has  been  gen- 
erally recognized*  The  count  • by 
the  clerk  is  called  a recount*" 

In  the  case  of  State  ex  rel  Attorney  General  v* 
Pool  41  Mo*  1*  c*  37,  the  Supreme  Court  said! 

"It  is  true  there  is  no  direct 
moans  Dolnted  out  by  which  the 
Governor  is  to  be  informed  of  the 
election  of  sheriff  so  as  to  enable 
him  to  execute  the  comalsslon;  and 
this  is  obviously  a casus  omissus. 
and  leaves  to  him  the  responsibility 
of  acting  on  such  evidence  as  he 
may  deem  satisfactory*" 

In  the  case  of  State  ex  rel  v*  Clark,  52  Mo*  508, 
1.  c*  512,  the  Supreme  Court  said: 

"The  commission  issued  to  the  re- 
lator invested  him  with  the  title, 
and  is  prims  facie  evidence  of  his 
right  to  the  office*  It  gave  him 
the  possession  and  the  power  to 
exercise  its  functions,  of  which 
he  could  be  deprived  only  on  due 
process,  in  the  manner  nrescribed 
by  law*" 


CQMCiiJSIDM* 

This  department  is  of  the  opinion  that  under 
the  Missouri  Constitution  the  Governors  commission 
should  isauo  to  the  duly  elected  sheriff  of  Phelps 
County  upon  satisfactory  proof  as  to  who  received  the 
majority  votes  in  the  November  election* 
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It  is  our  opinion  that  the  Governor's  certifi- 
cate should  be  Issued  to  the  successful  person  In  the 
recount*  To  Issue  the  constitutional  certificate  to 
one  not  able  to  sustain  his  title  to  office  by  a 
legislative  recount  In  a Court  of  record  would  be  to 
olace  a person  duly  elected  by  the  recount  to  a dis- 
advantage not  Intended  by  the  Legislature  when  they 
provided  a legal  method  of  recount*  The  very  purpose 
6f  a recount  is  to  determine  who  naa  the  prime  facie 

right  to  the  office,  who  Is  entitled  to  this  certificate 
of  office* 


heapectfully  submitted 


WM.  QRH  SAVfXTlRSi 
Assistant  Attorney  General. 


APPHOVLDl 


ganeimflirci: — 

Attorney  General* 


WOB:H 


PUBLIC  OFFICERS:  Mayor  cannot  compel  city  council  to  ratify 

his  •'ppointments ; Mayor  cannot  make  appointments  without  the  consent 

of  majority  of  city  council. 


Jay  20,  1936. 


Mr.  Carl  T.  Buehler, 
Mayor  of  Eldon, 
Eldon,  Missouri. 


f FI  LED 


Lear  oir: 


This  department  is  in  reeeipt  of  your  letter  of 
May  5 wherein  you  make  inquiries  relative  to  the  appointive 
officers  of  the  City  of  Eldon. 

Eldon  has  a population  of  more  than  3,000  persons; 
therefore,  according  to  statute,  it  is  a city  of  the  third 
class  and  its  elections  and  appointments  are  governed  by  the 
laws  relating  to  cities  of  the  third  class.  Your  first  question 
in  substance  is: 

"Is  there  a state  law  compelling 
aldermen  to  ratify  appoint- 
ments of  the  mayor  unless 
they  can  show  that  the  appointee 
is  not  qualified  or  otherwise 
unfit  for  the  position?" 

Section  6733,  R.J.  ko.  1929  is  as  follows: 

"The  mayor,  with  the  consent 
and  approval  of  a majority 
of  the  members  elected  to 
the  city  council,  shall  have 
power  to  appoint  a street 
commissioner  and  such  other 
officers  as  he  may  be  authorized 
by  ordinance  to  appoint." 

It  is  plain  from  the  terras  of  the  above  section  that 
the  selection  of  the  appointive  officers  can  be  made  only  by 
the  .Mjor  with  the  consent  and  approval  of  a majority  of  the 
members  of  the  city  council.  >Ve  are  therefore  of  the  opinion  that 
the  matter  of  ratifying  your  appointments  is  discretionary  with 
the  members  of  the  council,  and  if  said  members  see  fit  to  refuse 
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to  concur  In  the  appointments  you  make,  we  know  of  no  law  that 
can  compel  them  to  do  so. 

Your  next  question  is: 

"If  the  council  gives  the 
mayor  permission  to  oust 
a certain  appointee  but 
refuses  to  ratify  the 
mayor’s  appointee  as  suc- 
cessor, can  the  mayor 
place  an  appointee  in  charge 
until  a permanent  or  legal 
appointment  is  ;oade?" 

The  statute  relating  to  removal  of  officers  is  .Section 
6729,  H.J.  Mo.,  1929,  which  provides: 

"The  mayor  may,  with  the 
oonsent  of  a majority  of  all 
the  members  elected  to  the 
city  council,  remove  from 
office,  for  cause  shown,  any 
elective  officer  of  the  city, 
such  officer  being  first  given 
opportunity,  together  with  his 
witnesses,  to  be  heard  before  the 
council,  sitting  as  a court  of 
impeachment.  j*ny  elective 
officer  may,  in  like  manner,  for 
cause  shown,  be  removed  from 
office  by  a two-thirds  vote  of  all 
the  members  elected  to  the  city 
council,  independently  of  the 
mayor's  approval  or  recommendation. 

The  mayor  may,  with  the  consent 
of  a majority  Qf  the  members 

elected  to  the  council,  remove 
from  office  any  appointive  officer 
of  the  city  at  will;  and  any  such 
appointive  officer  may  be  so 
removed  by  a tro-thlrds  vote  of 
all  the  members  elected  to  the 
council.  Independently  of  the 
mayor’s  approval  or  recommendation. 

The  council  may  pass  ordinances 
regulating  the  manner  of  impeach- 
ment and  removal 8 •" 


Mr.  Carl  T.  Buehler 


3 


May  20,  1956 


Bearing  in  mind  the  terms  of  Jection  6733,  supra, 
it  is  the  opinion  of  this  department  that  you  can  make  no 
appointments  without  the  consent  and  approwal  of  a majority  of 
the  members  of  the  city  council. 


Respectfully  submitted. 


OLLIViifl  W.  U0L2K, 
assistant  attorney  General. 


APPROVED : 


Jc I iijfLAii,  Jr., 

(acting)  attorney  General 


FEES — CRIMINAL  COSTS— JUSTICE  OF  THEPeacet  Mileage  fee  in 
transporting  prisoner  more  than  5 miles  to  preliminary 
in  Justice  Court  is  not  a legal  charge  against  the  State 
or  County, 

(This  opinion  is  in  accord  with  opinion  dated  November  14, 
1935  written  to  Judge  Arthur  Sv  Sbaw,  Excelsior  Springs, 
Mo.  No.  33) 

i*ay  El,  1936. 


Honorable  H.  Elmer  Butler, 
Prosecuting  attorney, 
it one  County, 

Galena,  i.issouri. 


Dear  Sir: 


We  acknowledge  your  letter  of  April  28,  1936,  to- 
gether with  the  enclosed  letter  fro.*  Judge  R.  A.  Andoe. 
Tour  request  is  as  follows: 

"Please  find  enclosed  letter  from 
a Justice  of  the  Peace  regarding 
the  fees  of  the  Constable,  as  it 
states  the  i.<atter  on  which  he  de- 
sires an  opinion  will  you  please 
give  ue  that  opinion?" 

Judge  ..ndoe's  letter  reads  as  follows: 

"In  the  i^atter  of  fees,  of  constable 
Dale  a.  Davis  of  this  township,  Lr. 

Davis  informs  me  that  either  the 
State  auditor  or  the  Circuit  Clerk, 
is  cutting  out  certain  fees  of  his 
in  criminal  cases. 

"The  fee  of  which  ^.r.  Davis  complains, 
is  where  a defendant  has  been  com- 
mitted to  the  county  Jail,  in  de- 
fault of  recognizance,  and  when  the 
case  came  up  for  trial  or  preliminary 
examination  and  the  defendant  requests 
and  is  granted  a change  of  venue, 
and  fails  to  give  recognizance  for 
his  appearance  before  the  Justice 
whom  the  cause  is  sent  to.  Sec. 

3431  R.  S.  1929  sets  out  that  the  con- 
stable shall  convey  the  prisoner  before 
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the  Justice  to  whom  the  cause  Is 
sent,  to  abide  the  Judgement  and  order 
of  the  Justice  in  the  premises.  I 
have  been  allowing  the  Constable  in 
ray  transcripts  & mileage  fee  of  ten 
cents  per  mile  for  this  service  aa 
set  out  in  Sec.  11777  which  states 
that  a Constable  shall  be  allowed 
ten  cents  per  mile  actually  traveled 
in  serving  any  process  Sec.  3431 
states  that  the  Constable  shall  per- 
form this  service,  and  I feel  that  he 
Bhould  be  allowed  a fee  for  his  ser- 
vice, and  I thin*  that  the  fee  of 
ten  cents  per  mile  is  the  proper  fee. 

.(ould  thanic  you  to  kindly  submit  this 
matter  to  the  Honorable  attorney 
General  of  t is  state  for  his  opinion." 

The  question  here  inquired  about  is  whether  the 
constable  is  entitled  to  a fee  where  he  transports  a prisoner 
who  is  chargeu  with  a crime  fro.i  the  jail  to  the  court  where 
his  preliminary  is  about  to  be  held,  the  distance  being  ruore 

than  five  miles. 

Section  3431,  fi.  3.  L.o.  1929,  places  the  duty  on  the 
constable  to  convey  before  the  justice  the  defendant  to  abide 
the  judgment  and  order  of  such  Justice  in  the  premises,  but  is 
silent  as  to  the  fee  therefor,  if  any. 

Section  11777,  R.  S.  I o.  1929,  has  a provision  relating 
to  constable’s  fees  thet  they  shall  be  allowed  fees  for  their 
services  as  follows: 

"And  for  every  mile  traveled  in  talcing 
a criminal  to  Jail  and  returning  there- 
from, provided  the  distance  so  traveled 
be  more  than  five  j.iles,  the  sum  of, 


per  mile $ .10 

* * ♦ * * 

"i’or  each  mile  actually  traveled  in 

serving  any  process .10" 


The  first  quoted  portion  can  not  apply  becuuse  the  de- 
fendant or  prisoner  at  ttu  t stage  is  not  a "criminal"  within  the 
meaning  of  the  law.  isrvery  man  is  presumed  to  be  innocent  until 
his  guilt  is  shown  and  established  by  a trial  or  a plea  of  guilty, 
and  this  provision  merely  applies  to  criminals  and  the  trans- 
porting thereof. 
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The  latter  quoted  portion  does  not  apply  because  the 
constable  is  not  servin^  any  "process".  "Process"  means  the 
serving  or  a paper  which  has  been  issued  under  authority  of  the 
court  and  placed  in  the  hands  of  the  officer  directing  him  to 
perform  a certain  duty. 

In  the  case  of  Williams  v.  ..onroe,  125  Lo.  574,  1.  c. 
585,  the  court  soys: 

"In  other  words,  not  only  must  process  be 
served  in  the  manner  prescribed  by  law, 
but  the  process  itself  must  be  the  mandate 
of  a court,  Judge  or  officer  authorized  by 
law  to  issue  or  require  it  to  be  issued. 

The  stream  can  not  rise  higher  than  its 
source. " 

It  is  a well  recognized  principle  of  law  that  statutes 
relating  to  the  compensation  of  officials  are  to  be  given  strict 
construction. 

In  the  case  of  State  ex  rel.  Troll  v.  Brown,  146  Ko. 

401,  1.  c.  406,  the  court  says: 

"It  is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro- 
vided for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  the 
same  must  be  strictly  construed.  State 
ex  rel.  v.  .of ford,  116  ko.  220;  Shed 
vs.  railroad,  67  ko.  687;  Uammon  v. 

Lafayette  Co.,  76  no.  675.  In  the  case 
last  cited  it  is  said:  'The  right  of  a 
public  officer  to  fees  is  derived  from 
the  statute.  He  is  entitled  to  no  fees 
for  services  he  may  perform  as  such 
officer,  unless  the  statute  gives  it. 

When  the  statute  fails  to  provide  a fee 
for  se  vices  he  is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  such 
services.'  williams  v.  Chariton  Co.,  85 
ko.  645." 

In  the  car^  of  King  v.niverland  Levee  District,  279 
a.  *.  195,  1.  c.  196,  the  court  says: 

"It  is  no  longer  open  to  question  but 
that  compensation  to  a ^ublic  officer 
is  a matter  of  statute  and  not  of 
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contract,  and  that  condensation  exists, 
if  it  exists  at  all,  solely  as  the 
creation  of  tie  law  and  then  is  in- 
cidental to  the  office.  • * * * • 

Furthermore,  our  nupreue  Court  hts 
cited  with  approvul  the  statement  of 
the  general  rule  to  be  found  in  state 
ex  rel.  ^edeking  v.  -.oCrac^en,  60  ko. 

App.  loc.  cit.  656,  to  the  effect  that 
the  rendition  of  services  by  a public 
officer  is  to  be  bee^d  gratuitous 
unless  e compensation  therefor  is  pro- 
vided by  statute,  and  that  if  by 
statute  compensation  is  provided  for 
in  a particular  mode  or  Conner,  then 
tne  officer  is  confined  to  that  manner 
and  is  entitled  to  no  other  or  further 
compensation,  or  to  any  different  -ode 
of  securing  the  same." 

For  a like  holding,  see  the  case  of  ntate  ex  rel.  v. 
Gordon,  245  ~o.  12,  1.  c.  27. 

The  question  of  whether  a change  of  venue  is  taken  is 
iiuiaaterial  from  the  viewpoint  as  I see  it.  The  point  is  that 
if  the  defendant  is  a criminal  and  is  being  so  transported, 
the  constable  so  transporting  him  is  entitled  to  the  statutory 
fee,  or  if  the  constable  is  engaged  in  serving  any  process 
within  the  meaning  of  the  law,  he  is  entitled  to  the  statutory 
fee  above  referred  to,  but  there  is  no  information  revealed 
by  this  inquiry  to  the  effect  thet  the  constable  is  engaged  in 
either  of  these  duties. 


GOIiCLlKilON 


e are  of  the  opinion  tnnt  under  the  facts  revealed  by 
your  inquiry,  the  constable  in  transporting  the  prisoner  a 
distance  greater  than  five  .J.les  to  his  preliminary  hearing 
is  not  transpoitinb  a criminal,  und  tt  the  defendant  does  not 
become  a cri.-inal  in  the  eyes  of  the  law  until  he  has  been  con- 
victed om  a trial  or  nuB  pleaded  guilty,  and  that  the  constable 
in  so  transporting  tne  prisoner  is  not  serving  any  process 
within  the  meaning  of  the  law,  bearing  in  mind  the  above 
definition  of  "process"  as  defined  by  tire  ^ieGOuri  aupreme  oourt, 
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and  bearing  in  mind  the  fact  that  the  statutes  must  be  strictly 
construed  with  reference  to  the  payment  of  fees,  and  that 
there  is  no  statute  authorizing  the  collection  of  a fee  by 
the  constable  in  so  transporting  said  prisoner,  it  is  a duty 
placed  upon  him  by  the  statute  to  so  transport  the  prisoner, 
and  when  an  official  duty  is  laid  upon  an  officer  by  the 
statute  and  there  is  no  explicit  or  clear  authority  by  strictly 
construing  the  law  which  authorizes  the  payment  of  a fee  for 
so  doing,  he  is  not  entitled  to  a fee  therefor,  but  must  per- 
form such  services  v/ithout  compensation. 


Yours  very  truly. 


Dk/UOS  JATSOAI, 

assistant  ttorney  General. 


APFKGV&U: 


JOHN  71  KOFI ’LAN,  Jr., 
(Acting)  Attorney  General. 


DWiHR 


RECORDERS --FEES:  Recorder  must  charge  fees  for  services 

in  the  amount  provided  for  by  law. 


1 * 

May  22,  1936 


Honorable  Walter  J.  Button 
Circuit  Clerk  and  Recorder 
Benton  County 
Warsaw,  Missouri 

Dear  Sirs 


We  acknowledge  your  request  for  an  opinion  dated 
May  15,  1936,  which  reads  as  follows: 

"I  would  appreciate  your  opinion 
on  the  following  questions: 

"Must  a Recorder  charge  an  ex- 
soldier for  certified  copies? 

"Must  a Recorder  charge  for  re- 
lease of  chattel,  that  was  drawn 
before  August  1935?" 

We  are  enclosing  a copy  of  our  opinion  to  the  Hon- 
orable Elmer  Hlcklin,  in  which  we  held  that  no  fee  is  now 
chargeable  for  the  discharge  of  a chattel  mortgage.  This 
answers  your  second  question. 

Section  3955,  R.  S.  Mo.  1929,  provides  in  part: 

"*  * * *and  it  shall  be  unlawful 
for  any  county  clerk,  circuit  clerk, 
recorder,  or  any  other  officer  of 
any  court,  or  his  deputy,  or  any 
person  in  his  employ,  to  charge, 
collect  or  receive  less  fee  for 
his  services  than  is  provided  by 
law." 


Section  3956,  R.  S.  Mo*  1929,  provides* 

"Any  such  clerk  or  officer  violating 
the  preceding  section  shall,  upon 
conviction,  be  punished  by  fine  of 
not  less  than  one  hundred  dollars, 
and  in  addition  shall  forfeit  his 
office,  arxi  it  shall  be  the  duty 
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of  the  judge  having  criminal  juris- 
diction to  give  this  and  the  pre- 
ceding section  in  special  charge  to 
the  grand  jury." 


CONCLUSION. 


It  would  unlawful  for  you  to  exempt  an  ex— soldier 
from  paying  fees  provided  for  by  law  for  such  services. 


Respectfully  submitted 


WM*  ORR  SAWYERS 

Assistant  Attorney  General. 


WOS:H 


APPROVED* 


7W  w.  taort**,  Jr. 

(Acting)  Attorney  Oeneral 


Appointment  of  judges  in  primary  elections 


ELB-.  OHS; 


'jj  1 

July  9,  193ft.., 


Honorable  Carter  k.  Buford, 
Lllington,  Missouri. 


uear  senator: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  with  reference  to  the  manner  of  appointing 
judges  of  election  In  the  primary  election  to  be  held  in  Hey- 
nolds  County. 

Section  10287,  H.S.  ko.  1929  provides: 

"The  Judges  and  clerks  for 
primary  elections  held  under 
this  article  shall  be  appointed 
in  the  some  manner,  and  possess 
the  same  qualifications  and 
consist  of  the  same  number  as 
judges  and  clerks  of  general 
elections  in  this  state:  ***** 

-action  1020ft,  Mo.,  1929,  pertaining  to  the 

appointment  of  judges  of  election  in  the  general  election, 
provides  in  part  that  four  judges  of  election  shall  be  appointed 
by  the  County  Court  for  each  election  precinct  in  all  of  the 
counties  of  this  state* 

-action  10209,  H.o*  Mo.  1929,  pertains  to  the 
method  of  appointment  of  Judges  of  election,  and  provides: 

"All  judges  of  elections 
appointed  under  the  provisions  of 
this  article  shall  be  selected  by 
the  county  court  from  a list  of 
persons  furnished  said  court 
in  the  fora  and  manner  following: 

The  political  party  that  polled 
the  largest  number  of  votes  at  the 
last  preceding  general  election 
and  the  political  party  that  polled 
the  next  largest  vote  at  said 
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election  shall,  each,  through 
its  central  committee,  furnish 
to  said  county  court  at  least 
fifteen  days  before  the  election, 
a list  of  nones  of  persons  quali- 
fied by  lav  to  serve  as  Judges 
of  election,  double  the  number 
required  for  judges  of  said 
election,  from  which  said  list 
said  county  court  shall,  at  least 
ten  days  before  the  election  herein 
provided  for,  select  and  appoint 
the  number  of  Judges  required  to 
hold  said  election,  taking  one-half 
of  the  Judges  so  appointed  from 
each  of  said  lists:  Provided, 
that  for  the  purpose  of  determining 
the  political  parties  entitled 
to  representation  on  the  election 
board,  the  county  court  shall  take 
the  vote  cast  for  governor  throughout 
the  entire  state  for  the  respective 
parties:  Provided  further,  that  if 
any  political  party,  through  its 
committee,  shall  fail  to  present 
a list  of  names  as  aforesaid,  within 
the  time  aforesaid,  then  the  said 
county  court  may  select  and  appoint 
the  requisite  number  of  judges 
provided  by  law  for  said  party." 


section  10208,  Laws  of  Missouri,  1933,  p.  238,  provides 
for  the  appointment  of  additional  Judges  of  election,  as 
follows: 


"In  all  precincts  in  this  state 
that  at  the  last  preceding  general 
election  cast  three  hundred  or  more 
votes,  at  the  aame  time  and  in  the 
same  manner  as  Judges  of  election  are 
appointed  or  elected,  two  additional 
judges  of  election  for  each  such 
election  district  in  the  atate  shall 
be  appointed  or  elected;  three  of 
the  judges  shall  be  taken  from  the 
political  party  that  polled  the  largest 
number  of  votes  at  the  last  preceding 
general  election  and  three  of  the 
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judges  from  the  party  that  polled 
the  next  largest  vote.  The  judges 
of  election  shall  designate  two  of 
their  number,  not  of  the  same  party, 
whose  duty  it  shall  be  to  have  charge 
of  the  ballots  and  to  furnish  them  to 
the  voters  in  the  manner  hereinafter 
provided. " 


The  above  statutes,  in  the  opinion  of  this  department, 
are  controlling  as  to  the  appointment  and  method  of  appointment 
of  judges  of  election  in  primary  elections  in  Reynolds  County. 

} 


Respectfully  submitted, 


JOHN  W.  iiUi’TlUN,  Jr., 
assistant  attorney  General. 


.iP-  ROYkD: 


TioT-cTilTfRi^, 

attorney  General. 
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COUNTY  COLLECTOR:  Should  pay  balances  due  on  annual 

settlement  . - - 

^ . e 

Liable  for  penalty  of  10£  per  month 
until  paid*  When. 


July  20,  1936 


Mr,  N.  Elmer  Butler 
Prosecuting  Attorney 
Stone  County 
Galena,  ..'.lssourl 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  office,  which  reads  as 
follows : 


"Will  you  please  give  me  an  opinion 
on  the  following:  In  the  matter  of 
annual  settlement  of  the  County 
Collector  — when  the  settlement  Is 
made  according  to  law  and  accepted 
by  the  County  Court,  when  does  It 
become  necessary  for  the  Collector 
to  pay  the  balance  due  the  County? 

"If  the  balance  should  be  paid  at 
the  time  of  making  settlement,  is 
the  Collector  liable  for  ten  per 
cent  each  month  until  paid? 

"Will  you  please  rush  me  an  opinion 
on  this  matter." 


Section  9918,  Revised  Statutes  Missouri  1929, 
requires  the  county  collector  to  make  an  annual  settle- 
ment with  the  county  court  at  the  term  of  the  county  court 
to  be  held  on  the  first  onday  In  March. 

Section  9932,  Revised  Statutes  Missouri  1929,  pro- 
vides that  the  collector  having  made  settlement,  according 
to  law,  of  county  revenue  by  him  received  shall  pay  the 
amount  due  Into  the  county  treasury.  Said  seotlon  reads 
as  follows: 
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"Every  collector  of  the  revenue 
having  made  settlement,  accord- 
ing to  law,  of  county  revenue  by 
him  collected  or  received, shall 
pay  the  amount  found  due  Into  the 
oounty  treasury,  and  the  treasurer 
shall  rive  him  duplicate  receipts 
therefor, one  of  which  shall  be 
filed  in  the  office  of  the  clerk 
of  the  county  court,  who  shall 
grant  him  full  quietus  under  the 
seal  of  the  court." 


Section  9933,  Revised  Statutes  Jiisaouri  1929,  pro- 
vides a penalty  on  the  collector  for  failing  to  make  pay- 
ment of  the  amount  due  from  him  on  settlement.  Said  section 
reads  as  follows i 


" urery  collector  who  shall  fall  to 
make  payment  of  the  amount  due  from 
him  on  settlement,  or  In  the  time 
and  manner  prescribed  by  law,  shall 
forfeit  ten  per  cent,  a month  on  the 
amount  wrongfully  withheld,  to  be 
computed  from  the  time  the  amount 
ought  to  have  been  paid  until  actual 
payment.  This  section  shall  apply 
to  all  revenue  collections  made  by 
him,  whether  for  state,  county,  city, 
town,  district  or  school  taxes, 
general  or  special." 


Section  9934,  Revised  Statutes  .ai'ssourl  1929,  pro- 
vides a method  of  proceedings  against  a defaulting  col- 
lector and  nis  sureties.  Said  section  reads  as  follows! 


"If  any  collector  shall  fail  to  pay 
Into  the  county  or  state  treasury  the 
amount  of  taxes  or  revenue  by  him 
collected,  due  the  state  or  county, 
respectively,  at  the  times  and  in 
the  manner  by  this  chaptor  required, 
he  and  his  sureties  shall  be  liable 
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to  pay  ten  per  cent,  per  month  upon 
the  amount  which  he  shall  so  fail  to 
pay,  as  a penalty;  and  In  case  of 
such  refusal,  notice  may  be  served 
upon  such  collector  In  default  and 
his  sureties.  Informing  them  that  at 
the  next  term  of  the  circuit' court 
of  the  county  a motion  will  be  made  to 
said  court  for  a judgment  against 
such  collector  and  his  sureties, for 
all  sums  of  money  due  from  him  to 
the  state  or  county,  as  the  case 
may  be,  at  time  of  making  such  motion, 
top-ether  with  the  penalty  aforesaid. 
The  circuit  courts  of  this  state 
are  hereby  vested  with  power  and 
Jurisdiction  to  hear  and  determine 
all  such  motions  and  proceedings  at 
the  first  term  at  which  such  motions 
may  be  made.  'The  judgments  rendered 
by  the  court  under  the  provisions 
of  this  section  shall  have  the  same 
force  and  effect,  and  be  enforced 
In  the  same  manner,  that  other  judg- 
ments In  the  circuit  courts  of  this 
state  are  enforced.  Proceedings  under 
this  section  shall  be  In  the  name 
of  the  state  or  county,  as  the  case 
may  be.  Such  notice  may  be  served  by 
any  constable,  coroner,  or  other  per- 
son who  would  be  a competent  witness, 
and  shall  be  served  at  least  five 
days  before  the  motion  Is  made.  The 
court  shall  have  power  to  compel  the 
production  of  all  books,  papers, 
records  and  other  documents  in  the 
possession  of  the  collector  or 
others , to  be  used  as  evidence  in 
the  cause." 


Section  9927,  Revised  Statutes  Missouri  1929,  re- 
quires every  county  collector,  on  or  before  the  5th  day  of 
each  month,  to  file  with  the  county  clerk  a detailed  state- 
ment verified  by  affidavit  of  all  state,  county,  school, 
road  and  municipal  taxes  and  of  all  licenses  by  him  collected 
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during  the  preceding  month  and  to  pay  the  same,  less  his 
commissions , on  or  before  the  15th  day  of  the  month  Into  the 
state  and  county  treasuries , respectively.  Said  section 
reads: 


"Every  county  collector  and  ex 
officio  county  collector,  except 
In  the  city  of  S t .Louis , shall , 
on  or  before  the  fifth  day  of 
each  month,  file  with  the  county 
clerk  a detailed  statement,  veri- 
fied by  affidavit,  of  all  state, 
county,  school,  road  and  municipal 
taxes,  and  of  all  licenses  by 
him  collected  during  the  preceding 
month,  and  shall,  on  or  before  the 
fifteenth  day  of  the  month,  pay 
the  same,  less  his  commissions. 

Into  the  state  and  county  treasuries, 
respectively.  It  shall  be  the  duty 
of  the  county  clerk,  and  he  Is 
hereby  required,  no  forward  Immediately 
a certified  copy  of  such  detailed 
statement  to  the  state  auditor,  who 
shall  keep  an  account  of  the  state 
taxes  with  ♦-he  collector." 


In  the  case  of  State  v.  Sanderson  77  S.  W.  (2d)  1.  c. 
96,  the  Court,  In  construing  the  above  and  other  pertinent 
sections,  said: 


"It  will  be  noted  that  the  section 
quoted  refers  to  a failure  of  the 
collector  to  pay  the  amount  due  from 
him  on  settlement.  What  Is  meant 
by  settlement  can  be  easily  understood 
when  sections  9918  to  9922,  Inclusive, 
are  read  (ito.  St. Ann.  Secs. 9918  to 
9922 ,pp. 7969 ,7970) . In  brief,  these 
sections  provide  that  the  collector 
shall  make  an  annual  settlement  with 
the  county  court.  The  county  court 
Is  required,  before  approving  a 
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settlement,  to  make  special  Inquiry 
and  be  fully  satisfied  that  the  col- 
lector has  used  due  dill  enfee  in 
making  collections.  It  is  also  re- 
quired to  fully  examine  the  settle- 
ment offered  by  the  collector  before 
approving  same.  If  the  settlement 
be  approved,  the  law  requires  it  to 
be  made  a matter  of  record  and  a copy 
thereof  certified  to  the  state  auditor. 
The  collector  is  also  required,  under 
Section  9927  (.no.  St.  An?  . sec.  9927, 
p.  7972)  , to  make  monthly  reports  to 
the  county  court  of  all  collections 
made  and  to  pay  the  amounts  due  the 
state  and  county  on  or  before  the 
fifteenth  of  each  month.  It  will  be 
noted  that  the  county  clerk  is  re- 
quired to  forward  a certified  copy 
of  these  reports  to  the  state 
auditor. ” 


As  to  your  second  question  as  to  whether  the  collector 
is  liable  for  ten  per  cent  each  month  until  the  balance  found 
due  on  the  annual  settlement  is  paid,  we  think  the  case  of 
State  v.  Sanderson,  supra.  Is  decisive. 

In  the  above  case,  at  1.  c.  pa  e 97,  the  Court  said} 

"The  record  in  this  case  is  silent  on 
the  question,  but  we  may  presume  that 
the  county  court  of  Pike  county  per- 
formed Its  statutory  duty  and  fully 
examined  the  settlements  offered  by 
the  collector  before  approving  them. 

Ihe  may  Infer  from  the  record  that 
Sanderson  paid  in  full  all  amounts 
due  as  shown  by  those  settlements. 

If  this  were  & case  where  the  collector 
failed  ~ to  pay  the  full  amount  shown  to 
be  due  Trom  i.lm  h'y  monthly  reports  'or 
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annual  settlements , or  If  this  were  a 
case  where  the  coll9ctor~fcad  Intention- 
ally f lied  /alee  returns  and  settlements 
and  withheld  funas  belonging  to  the 
state  and  county,  a statutory  penalty 
could  be  rightly  Imposed.  It  is , however , 
a cardinal  rule  of  Taw  that  penal  statutes 
must  be  strlotly  construed.  This,  of 
course,  is  a penal  statute.  It  would 
require  a most  liberal  construction  of 
the  statute  to  impose  the  penalty  sought 
in  this  case  upon  a collector,  under 
the  circumstances  aa  shown  by  the  record ." 

"Under  the  authorities  olted  and  the 
statute,  we  hold  that  in  this  case  the 
only  theory  upon  which  the  collector 
could  be  held  liable  is  that  due  to  a 
mistake  of  fact  and  not  of  law  the 
collector  failed  to  pay  the  county  and 
state  all  sums  due  them.  Xo  section  of 
the  revenue  act  Imposes  a penalty  upon 
a collector  lor  an  hone  si  mistake  of 
This  dclnd.  The  wo rdinr  of  section- 33 
clearly  indicates  that  the  penalty 
therein  prescribed  cannot  be  Imposed 
In  this  case." 


CONCLUSION 


In  view  of  all  the  above.  It  Is  the  opinion  of  this 
department  that  a county  collector  should  pay  to  the  county 
treasurer  all  state,  county,  school,  road  and  municipal  taxes 
and  all  licenses  by  him  collected  during  the  precedln  month, 
less  his  coimnlaalons , on  or  before  the  15th  day  of  each  month, 
and,  if,  on  annual  settlement  with  the  county,  there  Is 
found  to  be  any  money  due  the  county  It  la  his  duty  to  pay 
the  amount  found  due. 
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It  Is  our  further  opinion  that  If  the  eolleotor 
falls  to  pay  the  amount  shown  to  be  due  from  him  by  the 
annual  settlement , or  If  the  collector  Intentionally  makes 
a false  settlement  and  withholds  funds  belonging  to  the 
county,  he  will  be  liable  for  the  statutory  penalty  of  ten 
per  cent  a month  on  the  amount  wrongfully  withheld,  to  be 
computed  from  the  time  the  amount  ought  to  have  been  paid 
until  actual  payment. 


Yours  very  truly. 


J.  £.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


joinnj.  Jr. 

(Acting) Attorney  Oeneral 


JET  t LC 


VOTING:  Members  of  Citizens  Conservation  and  transient  camps 
cure  entitled  to  vote  in  county  and  state  elections , 
both  as  resident  voters. 


July  31,  1936 


Honorable  Wilbur  C.  Buford 
Game  and  Fish  Commissioner 
Jefferson  City,  Missouri 

Dear  Sir:  ^ 

Tour  request  for  an  opinion  dated  July  33rd,  is  as 

follows: 

■Please  render  an  opinion  as  to  whether 
or  not  the  members  of  the  various  C.  C.  C. 

Camps  and  Transient  Camps  over  the  state  are 
entitled  to  vote  in  the  respective  counties 
in  which  those  camps  are  located,  at  the 
ooming  primary  and  general  election  this 
summer  and  fall, and  if  they  are  entitled 
to  vote,  must  they  vote  absentee  ballots 
when  they  have  been  a resident  of  the 
state  for  one  year  and  a resident  of  the 
camp  for  sixty  days,  and  have  declared 
themselves  to  be  residents  of  the  county 
in  which  the  oamp  is  located?" 


Seotion  3,  Article  VIII  of  the  Missouri  Constitution 
was  Adopted  February  36,  1934,  and  provides  as  follows: 

"All  citizens  of  the  United  States,  in- 
cluding occupants  of  soldiers'  and  sail- 
or's homes,  over  the  age  of  twenty-one 
years  who  have  resided  in  this  skate  one 
year,  and  in  the  county,  city  or  town 
sixty  days  immediately  preceding  the  elec- 
tion at  whloh  they  offer  to  vote,  and  no 
other  person,  shall  be  entitled  to  vote 
at  all  elections  by  the  people;  provided, 
no  idiot,  no  insane  person  and  no  person 
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while  kept  in  any  poor-house  at  public  ex- 
pense or  while  confined  in  any  public  pri- 
son 8 hall  be  entitled  to  vote,  and  persons 
convicted  of  felony,  or  crime  connected  with 
the  exercise  of  the  right  of  suffrage  may  be 
excluded  by  law  from  the  right  of  voting. 


Section  10178  R.  8.  Wo.  1929,  provides  as  follows: 

"Every  male  citixen  of  the  United  States  and 
every  male  person  of  foreign  birth  who  may 
have  deolsred  his  intention  to  become  a 
citizen  of  the  United  States  according  to 
law,  not  less  than  one  year  nor  more  than 
five  years  before  he  offers  to  vote,  who  is 
over  the  age  of  twenty-one  years,  possessing 
the  following  qualifications,  shall  be  en- 
titled to  vote  at  all  elections  by  the  people; 
First,  he  shall  have  resided  in  the  state  one  year 
immediately  preceding  the  election  at  whioh  he 
offers  to  vote;  second,  he  shall  have  resided 
in  the  oounty,  city  or  town  where  he  shall  of- 
fer to  vote  at  least  sixty  days  immediately 
preoeding  the  eleotion;  aad  eaoh  voter  shall 
vote  only  in  the  township  in  which  he  resides, 
or  if  in  a town  or  city,  then  in  the  election 
district  therein  in  which  he  resides;  Pro- 
vided, however,  that  no  officer,  soldier  or 
marine  in  the  regular  army  or  navy  of  the 
United  StateB,  shall  be  entitled  to  vote  at 
any  election  in  this  state;  and  provided  fur 
ther,  that  no  person  while  kept  at  any  poorhouss  or 
other  asylum  at  public  expense,  except  the 
soldiers'  home  at  St.  James  and  the  confed- 
erate home  at  Higginsville , nor  while  con- 
fined in  any  public  prison,  shall  be  entitled 
to  vote  at  any  election  unaer  the  laws  of  this 
state;  nor  shall  any  person  convicted  of  felony 
or  other  infamous  crime,  or  of  a misdemeanor 
oonneoted  with  the  exercise  of  the  right  of 
suffrage,  be  permitted  to  vote  at  any  election 
unless  he  shall  have  been  granted  a full  pardon; 
and  after  a second  conviction  of  felony  or 
other  infamous  crime,  or  of  a misdemeanor  con- 
nected with  the  exercise  of  the  right  of  suf- 
frage, he  shall  be  forever  exoludea  from  voting." 
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The  Constitution  and  Statute  above  set  out  does  not 
refer  to  those  persons  who  work  in  Citizens  Conservation  Camps, 
and  trasient  camps,  and  the  very  fact  that  these  camps  are 
composed  of  citizens,  would  indicate  that  they  are  to  be  treated 
ascitizens  of  the  United  States,  irrespective  of  their  duties 
relating  to  the  camp  to  which  they  belong. 

It  is  the  opinion  of  this  office  that  one  who  belongs 
to  a Citizens  Conservation  Camp  or  transient  camp,  is  not  dis- 
franchised as  a voting  citizen,  and  if  said  elector  has  resided 
in  thiB  State  for  one  year  and  in  the  county,  city  or  town  sixty 
days  immediately  preceding  the  election  to  which  he  offers  to 
vote,  he  snail  be  considered  an  elector,  and  as  such  is  entitled 
to  vote  as  any  otner  elector  when  presenting  himself  to  the 
polls  for  that  ourpose. 


II. 

Residence  is  a prerequisite  to  voting  in  this  State, 

The  Attorney  General1  s office  takes  notice  that  the  personnel' 
of  a Citizens  Conservation  Camp  and  transient  camp  is  usually 
made  up  of  citizens,  who,  before  entering  the  camp,  resided  in 
many  states  in  the  Union.  This  question  may  present  itself: 

Is  this  personnel  made  up  only  of  temporary  residents  in  this 
State  and  County,  at  all  events,  not  entitled  to  vote  in  Mis- 
souri, because  oi'  tre  non-perr.anency  of  their  camp's  location? 

The  fact  that  a oamp  may  be  moved  at  pleasure  does 
not  mean  that  the  personnel  must  follow  the  camp.  One  who  is 
a member  of  a Conservation  Camp  or  Transient  Camp  is  not  on  the 
same  plane  as  an  inmate  in  a poorhouse,  or  a convict  in  the  pen- 
itentiary, and  hence  disqualified  es  a citizwn  and  a voter.  These 
citizens  are  not  incarcerated  in  a Citizens  Conservation  Camp 
or  Transient  Camp.  They  are  there  by  cholcf.  They  leave  by 
choice,  and  they  retain  all  their  civil  rijfuts  while  attending 
camp.  To  reason  otherwise  would  defeat  the  very  purpose  for 
which  these  camps  were  created  by  our  President.  They  can  sever 
their  relations  with  the  camp  life  on  their  own  volition.  Their 
membership  and  domicile  within  a Citizens  Conservation  Camp,  or 
transient  camp,  without  additional  facts,  is  of  minor  importance 
in  determining  the  question  of  their  residence  when  qualifying 
them  as  electors  for  voting,  under  the  Missouri  Constitution  and 
Statutes. 


Webster's  dictionary  defines  the  veib  "reside"  as 
used  in  the  Constitution  and  Statutes  thus: 
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■1.  To  take  up  one's  abode  or  station. 

2.  To  dwell  permanently  or  for  a con- 
siderable time;  to  have  a settled 
abode  for  a time;  to  have  one's  re- 
sidence or  domicile;  specif.,  to  be 
in  residence,  as  the  incumbent  of  a 
benefice. " 

Webster  also  gives  as  synonyms  for  the  verb  "reside"; 

"Live;  dwell;  abode;  sojourn;  stay  and 
remain." 

Section  655  R.  S.  lio.  1929,  provides  in  part  as  follows, 
and  defines  residence  in  tnis  State  in  its  seventeenth  point  thus: 

"****;  seventeenth,  the  place  where 
the  family  of  any  person  shall  permanently 
reside  in  tnis  state,  and  ti.e  place  where  any 
person  uaving  no  family  shall  generally 
lodge,  shall  be  deemed  the  place  of  residence 
of  suca  person  or  persons  respectively;*  * * *" 

The  above  statutory  definition  is  not  to  be  interpreted 
to  Mean  tnat  only  persons  falling  witnin  its  provisions  are  to  be 
considered  as  legal  residents  of  this  State  when  qualifying  as 
voters.  True,  t.-ose  persons  which  fall  within  she  statutory 
definition  are  residents,  ippo  facte,  for  the  purpose  of  voting. 

On  the  other  hand  the  word  "reside"  as  used  in  tne  Constitution 
and  Statutes  relating  to  voting  has  no  fixed  meaning  applicable 
alike  in  all  cases,  but  the  intention  of  the  part  / is  a large 
factor  in  determining  residence. 

Our  Supreme  Court  said  in  Oreen  v.  Beckwith,  38  ilo.  384, 

1 . c . 387 ; 

"A  man's  residence,  like  his  domicile,  or 
usual  place  of  abode,  means  his  home,  to 
and  from  whioh  he  goes  and  returns,  daily, 
weekly,  or  habitually,  from  his  ordinary 
avocations  and  business,  wherever  carried 
on. " 

In  the  case  of  State  ex  rel.  v.  Smith,  64  App.  313,  1.  o. 
319,  the  Court  said: 

"The  term  'residence'  has  no  fixed  mean- 
ing applicable  alike  to  all  cases.  It 
must  be  understood  differently,  according 
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to  a number  of  varied  conditions.  In  some 
instances  it  is  regarded  as  synonymous  with 
•domicile,'  but  they  are  not,  in  all  cases, 
to  be  treated  as  convertible  terms.  It  is 
said  that  domicile  is  residence  combined 
withe  intention.  It  has  been  well  defined 
to  be  residence  at  a particular  place,  ac- 
companied with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for 
an  unlimited  time.  A man  can  have  but  one 
domicile,  for  one  and  the  same  purpose,  at 
any  one  time,  though  he  may  have  numerous 
places  of  residence.  His  place  of  residence 
may  be,  and  most  generally  is,  his  place  of 
domicile,  but  it  obviously  is  not  by  any 
means  necessarily  so,  for  no  length  of  re- 
sidence, without  the  intention  of  remaining, 
will  constitute  domicile." 

• V 

Judge  Cooley  in  his  Constitutional  Limitations,  volume 
8,  page  1365  to  1367  says; 

"A  person's  residence  is  the  place  of  his 
domicile,  or  the  place  where  his  habitation 
is  fixed  without  any  present  intention  of 
removing  therefrom.  The  words  ‘inhabitant' 
'citizen,'  and  'resident',  as  employed  in 
different  constitutions  to  define  the  quali- 
fications of  electors,  means  substantially 
the  same  thing;  and  one  is  an  inhabitant, 
resident,  or  citizen  at  the  place  where  he 
has  his  domicile  or  home.  Every  person  at 
all  times  must  be  considered  as  having  a 
domicile  somewnere,  and  that  which  he  has 
acquired  at  one  place  is  considered  ao 
continuing  until  another  is  acquired  at  a 
different  place.  One's  residence  is  where  he 
has  an  established  home;  the  place  where  he 
is  habitually  present,  and  to  wnich,  when 
he  deuarts,  he  intends  to  return.  The  fact 
that  he  may  at  a future  time  intend  to  re- 
move will  not  necessarily  defeat  his  residence 
bifore  he  actually  does  remove.  It  has  been 
held  that  a student  in  an  institution  of 
learning,  who  has  residence  there  for  the 
purpose  of  instruction,  may  vote  at  such 
place  provided  he  is  emancipated  from  his 
father '8  family  and  for  the  time  has  no  home 
elsewhere.  * • • • • Temporary  absense  from 
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one's  home,  with  continuous  intention  to 
return  will  not  deprive  one  of  his  resi- 
dence, even  though  it  extend  through  a 
series  of  years." 


CONCLUSION. 

It  i 8 the  opinion  of  this  office  that  one  who  be- 
longs to  a Citizens  Conservation  Camp  or  Transient  Camp  is  not 
disfranchised  as  a voting  citizen.  It  is  our  further  opinion 
that  as  far  as  residence  is  considered  in  the  qualifications 
of  voters,  those  members  in  a Citizens  Conservation  Camp  or 
Transient  Camp,  residing  in  a camp  located  in  this  State  and 
your  Bounty,  may  become  qualified  electors  and  voters  in  your 
State  and  County  elections.  The  fact  that  one  is  a member  of 
a camp  is  not  of  itself  conclusive  evidence  as  to  temporary 
residence,  disqualifying  him  as  a voter.  Residence  for  the 
purpose  of  voting,  in  all  cases  is  largely  a matter  of  inten- 
tion on  tne  part  of  the  elector.  The  elector's  inteiition  as 
to  residence  can  determined  by  his  overt. aots  and  his  decla- 
rations on  the  matter.  When  once  an  elector  has  fixed  his 
habitation  for  the  required  period  of  time  within  your  juris- 
diction, witn  no  present  intention  of  moving,  then  ne  is  a 
qualified  voter  in  your  jurisdiction,  as  far  as  residence  is 
concerned,  even  tnough  he  be  a member  ana  living  at  a Conserva- 
tion Camp  or  Transient  Camp. 

Those  electors  who  have  always  been  a resident  of 
this  State  but  have  not  shown  any  intention  of  being  but  tem- 
porary residents  of  your  county  may  vote  an  absentee  ballot 
within  thi6  State  and  your  county,  the  ballot  to  be  voted  and 
transmitted  as  the  absentee  ballot  of  any  otx.er  qualified  voter. 

On  the  other  hand,  where  a member  of  a C.  C.  C.  Camp  or  Tran- 
sient Camp,  of  proper  age,  has  resided  in  tne  State  of  Missouri 
for  one  year  and  in  a county  for  sixty  days,  even  as  a member 
of  a Citizens  Conservatio n Camp  or  Transient  Camp  during  his 
county  residence,  and  has  declared  himself  to  the  Judges  of 
election,  to  be  a resident  of  the  camp  in  the  county  in  which  the 
camp  is  located  ie  entntled  to  vote  in  said  County,  State  and 
National  election  as  a resident  voter,  and  is  a qualified  eleotor  > 
for  that  purpose.  He  cannot  legally  be  disfranchised  or  forced 
to  vote  an  absentee  ballot  under  such  circumst ancee. 

Respectfully  submitted 


W M.  ORR  SAWYERS, 

Assistant  Attorney  General 


APPROVED: 


■TOWW  w 


omev  General 


LANDS:  ) Legislation  is  necessary  in  order  for  the  State 

STATE  FORESTb:  ) of  Missouri  to  obtain  benefits  of  the  ^ lmer  Act 

) until  legislation  is  enacted  the  State  wf  Missouri 
) cannot  cooperate  with  the  Federal  Government# 


August  25,  1936, 


jionorable  Wilbur  C,  Buford 

Commissioner 

Game  and  Fish  Department 

Jefferson  City,  Mi  sourl 


Dear  Mr,  Buford: 


We  are  in  receipt  of  your  conrnunlcation  request- 
ing our  opinion  as  to  the  authority  of  your  Department  to 
cooperate  Tinder  the  Fulmer  Act  relating  to  State  forests# 

The  so-called  Fulmer  Act  was  enacted  by  the  Congress 
of  the  United  States  for  the  purpose  of  acquiring,  develop- 
ing and  administering  and  managing  State  forests  and  coordi- 
nating State  and  Federal  activities  in  order  to  carry  out  a 
national  program  of  forest  land  management.  The  Act  Is  found 
In  United  States  Code  An  otated,  Vol.  16,  1935  Cumulative 
Annual  Pocket  Part,  pages  119  to  121.  Said  Act  consists  of 
Sections  5G7a,  567b  and  567c.  Section  567a  provides  In  part 
as  follows: 


"For  the  purpose  of  stimulating  the 
acquisition,  development  and  proper  ad- 
ministration and  management  of  Stato 
forests  and  of  Insuring  coordinated  effort 
by  Federal  and  State  agencies  in  carrying 
out  a comprehensive  national  program  of 
forest- land  management,  the  Secretary  of 
Agriculture  is  hereby  authorized  to  enter 
into  cooperative  agreements  with  appro- 
priate officials  of  any  State  or  States 
for  acquiring  in  the  name  of  the  United 
States,  by  purchase  or  otherv/ise,  such 
fore  at  lands  within  the  cooperating  gfate 
as  in  hT s' ' judgment  the" State  is  adequately 
prepared  to  a dmlnTster , develop,'  and 
manage  as~“5tat~e  forests  In  accordance 
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with  txic  provisions  of  this  Section  and 
Section  567b  and  with  such  other  terms 
not  inconsistent  therewith  as  ho  siiall 
prescribe,  * * * * *" 


Section  567b  relates  to  the  "Conditions  and  require- 
ments for  cooperation  in  acquisition  and  management  of  state 
forests"  and  provides  in  part  as  follows: 

"Eo  cooperative  agreement  s-mll  be  enter- 
ed into  or  continued  in  force  under  the 
authority  of  Section  567a  ****** 
unless  the  State  concerned,  as  a consider- 
ation for  the  benefits  extended  to  it  there- 
under, complies  in  a manner  satisfactory  to 
tiie  Secretary  of  Agriculture  with  the 
following  conditions  and  requirements  which 
shall  constitute  a part  of  every  such  agree- 
ment. 


******* 

"(b)  * * * the  state  s.hall  provide  for  the 
employment  of  a State'  forester,  who  shall 
be  a trained  forester  of  recognized  standing, 

******* 

"(h)  During  the  period  any  cooperative  agree- 
ment made  under  this  section  and  Section 
567a  and  567c  remains  in  force,  one- half  of 
the  gross  proceeds  from  all  lands  coverod 
by  said  agreement  and  to  which  the  united 
States  holds  title  shall  be  paid  by  the 
State  to  the  United  States  and  covered  into 
the  Treasury.  All  such  payments  shall  be 
credited  to  the  purchase  price  the  State  is 
to  pay  the  • nited  States  for  said  land,  such 
purchase  price  to  be  an  amount  equal  to  the 
total  sum  expended  by  the  United  States  in 
acquiring  said  lands.  Upon  payments  of  the 
full  purchase  price,  either  as  herein  pro- 
vided or  otherwise,  title  to  said  lands 
shall  be  transferred  from  the  Federal  Govern- 
ment to  the  State,  and  the  Secretary  of 
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Agric  ilture  is  authorized  to  take  such 
action  and  incur  such  expenditures,  as 
may  he  necessary  to  effectuate  such 
transfer  • " 


ihe  state  of  Missouri  in  1935  gave  its  consent  to 
the  United  States  to  acquire  Missouri  land  for  certain 
purposes  by  statutory  enactment,  naiaelv.  Section  11072,  Laws 
of  Missouri,  1935,  page  291.  .Said  section,  with  the  emergency 
clause,  reads  as  follows: 

”The  consent  of  the  State  of  Missouri  is 
hereb  given  in  accordance  with  the 
seventeenth  clause,  eighth  section  of 
the  first  article  of  the  Constitution  of 
the  United  States  to  the  acquisition  by 
the  United  States  by  purchase  or  grant 
of  any  land  in  tills  State  which  has  been 
or  may  hereafter  be  acquired,  for  the 
purpose  of  establishing  and  maintaining 
postofficcs,  internal  revenue  and  other 
government  offices,  hospitals,  sanator- 
iums,  fish  hatcheries,  game  and  bird 
preserves  and  land  for  reforestation, 
recreational  and  agricultural  uses, 

"The  government  of  the  United  States 
being  willing  to  acquire  additional  lands 
for  purposes  of  reforestation  and  preven- 
tion of  soil  erosion  and  to  aid  in  the 
nation-wide  unemployment  by  establishing 
forest  camps  to  carry  on  the  work  of  re- 
forestation, thereby  creating  healthful 
and  remunerative  employment  for  thousands 
of  men  now  idle  and  unable  to  supx>rt  them- 
selves anti  their  dependents  and  it  being 
immediately  necessary  to  immediately 
promote  the  welfare  of  the  citizens  of  the 
State  and  immediataiy  necessary  for  the 
preservation  of  the  public  health,  peace 
and  safety  that  the  unemployment  calamity 
be  immediately  relieved  in  all  possible 
ways,  therefore  am  emergency  is  hereby 
declared  to  exist  within  the  meaning  of 
the  Constitution  of  this  State  and  this 
act  shall  take  effect  and  be  in  full  force 
from  and  after  its  passage  and  approval 
of  the  Governor  of  Missouri." 
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Y;e  have  carefully  examined  the  statutes  of  ills  sour  i 
and  we  do  not  fir*l  a ny  legislation  which  would  permit  coopera- 
tion bythe  State  of  Missouri  with  the  Secretary  of  Agriculture 
in  order  to  effectuate  the  purposes  of  the  Fulmer  Act.  fhe 
above  section  (11072)  of  our  law  merely  provides  for  the 
acquisition  of  land  by  the  United  States.  Chapter  43,  &.  S, 

: o.  1929,  does  provi  e,  hov/ever,  for  a Fish  and  Game  Depart- 
ment, and  Section  8215  of  said  chapter  authorizes  the  State 
Game  and  Fish  Commissioner  to  locate,  build  and  maintain 
suitable  fish  hatcheries.  Section  3220  of  the  sane  chapter 
authorizes  the  "purchasing,  improving  and  maintaining  for  the 
~tato  suitable  real  estate  for  public  parks,  for  the  recrea- 
tion of  the  people  of  Missouri"  and  authorizes  the  Fish  and 
ane  Commissioner,  the  Governor,  and  the  Attorney-General 
to  contract  for  and  purchase  real  estate,  the  title  of  which 
is  to  be  in  the  State  of  Missouri,  for  the  use  as  public  parka. 
Section  3221  authorizes  the  State  Game  and  Fish  Commissioner 
to  establish  and  maintain  auxiliary  game  refuges  for  the 
protection  and  propagation  of  game.  Nowhere  in  said  chapter, 
however,  is  it  provided  or  authority  given  to  the  State 
Game  and  Fish  Commissioner  to  enter  into  a cooperative  agree- 
ment with  the  Secretary  of  Agriculture  to  administer,  develop 
and  manage  State  forests. 

Absent  specific  legislation,  it  is  our  opinion  that 
your  Department  does  not  have  legal  authority  to  cooperate 
under  the  Fulmer  Act. 


Yours  very  truly# 


James  L.  HoraBostel 
Assistant  Attorney-General 


APPROVED: 


JUu  /..  .iOFFI.IAN,  Jr. , 

( Acting ) At torney— General . 
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SEARCH  VARRANTS : 
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When  same  may  be  obtained 


September  7,  1936. 


<k‘  ^ 


Hon.  w.  C.  Buford, 
Commissioner, 

Game  4;  lish  deportment, 
Jefferson  City,  i-issouri. 


Bear  Sir: 


This  department  rcknowledg.es  your  letter  and 

enclosure  of  September  1,  1936,  wherein  e request  is  made 
for  an  opinion  on  the  following  frets: 

"There  wee  2 Leer  killed  near  Ce  terville 
some  tine  back:,  and  mont  Parker,  end  bverett 
mann  were  charred  with  having  killed  them. 

One  Leer  wrs  a Doe,  and  the  other  e Buck. 

"On  last  Tuesday  the  parties  had  a 
Preliminary  hearing  before  C.  I . Eilt- 
bridle,  Justice  of  Peace,  and  he  failed  to 
bind  them  over. 

"John  R.  Johnson  assisted  Joe  Huett  in  this 
matter,  and  they  both  tell  me  that  they  had 
substantial  evidence  to  warrant  the  Justice 
to  bind  them  over,  however  the  Justice 
failed  to  do  this. 

"The  case  tried  was  for  killing  the  voe. 

There  is  the  same  kind  of  a case  against 
t ese  parties  for  killing  the  Buck. 

"I  have  advised  them  and  the  Notional  Forest 
authorities  to  let  thie  Atter  rest,  and  take 
the  Buck  case  up  before  e Grand  Jury. 

"I  wish  you  would  get  an  opinion  from 
the  Attorney-General  as  to  whether  or  not 
a Search  Warrant  can  be  obtained  against 
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the  two  parties  charged,  to  get  hold  of 
2 Ciun6  they  still  have,  and  which  the 
State  thinlcs  were  used  to  till  these  Deer.* 


section  11  of  Article  II  of  the  Constitution  of  kissouri 
provides  that  the  people  shall  be  secure  in  their  persons,  papers, 
homes  and  effects,  from  unreasonable  searches  and  seizures,  thus: 

"That  the  people  shall  be  secure  in  their 
persons,  papers,  holies  and  effects,  from 
unreasonable  searches  and  seizures;  end 
no  warrant  to  search  any  place,  or  seize 
any  person  or  thing,  shall  issue  without 
describing  the  place  to  be  searched,  or 
the  person  or  thing  to  be  seized,  as 
nearly  as  may  be;  nor  without  probable 
cuuse,  supported  by  oath  or  affiliation 
reduced  to  writing.* 

Section  25  of  Article  II  of  the  Constitution  of  iJ.ssouri 
provides,  in  part,  that  no  person  shall  be  compelled  to  testify 
against  himself  in  a criminal  cause,  thus: 

"That  no  person  shall  be  compelled  to 
testify  arninst  himself  in  a criminal 
cause,  * * 

As  above  indicated,  the  Constitution  prohibits  an  un- 
reasonable search,  and  the  court  in  the  case  of  State  v.  Orens , 

302  Lo.  348,  1.  c.  357,  in  determining  what  was  unreasonable,  said 

"./hile  the  Fourth  and  Fifth  Amendments 
to  the  Federal  Constitution  are  not  involved 
here,  Sections  11  and  23,  Article  II  of  the 
Constitution  of  Missouri,  are  almost 
identical  in  purport  and  in  language  with 
tnose  amendments,  and  the  construction  of 
them  by  the  united  States  courts  is  im- 
portant authority  for  us  in  construing 
the  like  sections  of  our  State  Constitu- 
tion. many  cases  of  prosecutions  for  the 
violation  of  prohibition  laws  lately  have 
received  consideration  by  courts  of  various 
states  with  reference  to  the  production  of 
evidence  obtained  by  illegal  search  of  the 
person  or  the  presses  of  the  defendant, 
and  these  will  be  noticed. 
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M>7hether  a search  is  legal  or  illegal  is 
not  always  deter’iined  by  the  presence  or 
abse  ice  of  a search  v/arrant.  The  Constitu- 
tion nrotects  against  an  unreasonable 
serrch.  A search  riay  be  unreasonab  le  when 
made  by  an  officer  with  a valid  search 
werrrnt  in  his  hands,  or  a search  may  be 
reasonable  and  entirely  within  the  rights 
of  an  officer  when  he  h„  s no  search  warrant, 
./hether  or  not  a search  is  reasonable  is  a 
Judicial  question.  It  is  not  within  the 
power  of  tne  Legislature  to  enact  a statute 
which  will  permit  un  unreasonable  search. 

(people  v.  ^ilone,  135  a.  Y.  Supp.  488; 
feople  v.  Case,  130  N.  (^ich.J  283; 

United  States  v.  me^'oert,  284  iea.  336; 

Lowry  v.  ht inwater,  70  a..o.  152,  1.  c. 

158-153.)  In  this  connection  several  cases 
turn  upon  the  alleged  consent  of  the  party 
to  be  searched.  ./•  thinic  such  cases  usually 
strain  e point  to  justify  the  search.  If  an 
officer  appears  at  a person's  home,  and 
in  his  official  oiieracter  darjuids  the 
privilege  of  searching  the  premises,  the 
owner  of  the  premises  who  yields  peaceably 
and  silently  to  the  official  de„and  is  as 
much  under  constraint  as  if  he  had  forcibly 
resisted  official  interference." 

The  same  court  cites  and  discusses  the  following  United 
States  Supreme  Court  c se,  thus: 

"The  rule  is  generel  that  private  papers, 
or  property  possessing  evidential  velue 
only,  obtained  by  government  officers  by 
means  of  illegal  search,  are  not  ad- 
missible in  evidence  against  the  person 
affected,  whose  preraises  were  searched. 

This  is  the  rule  of  the  United  States 
Surreme  Court , and  is  followed  almost 
universally  by  the  inferior  Federcl  courts 
and  State  appellate  courts.  This  rule 
applies  whether  the  evidence  is  procured 
by*  compelling  the  defendant  to  produce 
evidence  against  himself  or  whether  it 
is  discovered  by  means  of  an  illegal 
search.  * * * * 
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"The  attorney-general  In  his  oral  argument 
in  Division  admitted  the  correctness  of  the 
rule,  but  citizen  it  h&a  no  application  here, 
because  in  this  case  the  property  taken  was 
contraband  and  therefore  not  property  et  all; 
that  defendant  having  no  right  to  it  as 
property  could  not  ask  to  have  the  evidence 
suppressed.  That  last  presents  the  precise 
question  to  be  deten.±ined  in  this  case. 

"i.e  will  first  consider  cases  arising  in 
t e Uniteu  States  Supreme  Court.  In  Boyd  v. 
United  states,  lib  U.  S.  61b,  the  defendant 
was  charged  with  evading  import  duty  on  plate 
glass  Bhippea  into  .New  Yoik,  and  an  order 
was  made  by  the  district  judge  requiring  the 
claimant  of  the  property  to  produce  the 
invoice  of  the  glass.  The  3upreme  Court 
thus  stated  the  question  presented,  1.  c.  6£2: 

"’Is  a search  and  seizure,  or,  what  is 
equivalent  thereto,  a compulsory  production 
of  a man’s  private  papers,  to  be  used  in 
evidence  a;  el net  him  in  a proceeding  to 
forfeit  his  nro  erty  for  alleged  fraud 
against  the  revenue  laws— is  such  a proceeding 
for  such  a purpose  an  "unreasonable  search 
and  seizure"  within  the  meaning  of  the  Fourth 
Amendment  to  the  . Constitution? ’ 

"The  court  held  it  was  unreasonable,  and 
that  the  proceeding  was  also  contrary  to  the 
lifth  Amendment  to  the  constitution  which 
provides  a man  s~all  not  be  compelled  to 
furnish  evidence  against  himself.  Accord- 
ing to  many  of  the  courts  the  latter  reason 
was  entirely  sufficient  without  a determina- 
tion that  it  was  contrary  to  the  Fourth 
Amendment  in  regard  to  search  and  seizure. 

It  will  be  noticed  a warrant  for  the  search, 
a court  order,  did  not  make  it  lawful." 

Section  17  of  Article  II  of  the  Lissouri  Constitution 
grants  citizens  the  right  to  bear  arms,  and  provides  in  part: 

"That  the  right  of  no  citizen  to  keep 
and  bear  arms  in  defense  of  his  home, 
person  and  property,  or  in  aid  of  the 
civil  power,  when  thereto  legally 
summoned,  shall  be  called  In  question; 

* * * * If 
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Again,  in  the  cese  of  State  v.  Richards,  334  l,.o.  485, 

1.  c.  494,  the  court  in  holding  tfcrt  b gun  was  not  contraband 
and  its  possession  unlawful  per  se,  said: 

"So  far  as  the  record  discloses  the 
revolver  and  the  sheen  skin  coat  taken 
were  the  private  property  of  aooellant. 

It  was  not  contraband  and  its  possession 
was.  not  unlav/ful  per  se." 

The  guns  or  property  sought  to  be  obtained  in  this  case 
are  not  contraband  and  their  possession  in  the  hones  of  the 
persons  sought  to  be  charged  is  not  unlawful  per  se.  As  we  have 
pointed  out,  the  Constitution  specifically  provides  that  citizens 
may  keep  arms  for  the  defense  of  their  person,  home  and  property. 

The  presence  of  a search  warrant  would  not  aka  the 
seurch  leual.  search  or  seizure  of  the  guns  would  constitute 
a compulsory  production  of  the  ^en's  private  property  to  be  used 
against  them  und  an  "unreasonable  seurch  and  seizure"  within  the 
meaning  of  the  fourth  ^neudruent  of  the  United  States  Constitution 
and  Section  11  of  ..rticle  II  of  the  Missouri  Constitution. 

It  would  also  constitute  compelling  the  men  to  give 
evidence  against  the;-jselves , which  in  cri:_lnal  cases  Is  condemned 
in  the  fifth  nmenduent  to  the  United  States  Constitution,  and 
Section  23  of  article  II  of  the  Missouri  Constitution. 

from  the  foregoing,  we  are  of  the  opinion  that  a search 
warrant  may  not  be  obtained  against  the  two  persons  churned  for 
the  purpose  of  obtaining  the  guns  which  the  State  believes  killed 
the  deer. 

Respectfully  submitted. 


m.  ORE  SA.TERS, 

^Bsist«int  Attorney  General. 

APPROVED: 


JOIN  ,.  Hoii-^TTr.', 

(Acting)  attorney  Ceneral. 
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TAXATION  A D REVENUE:  ) Ov/ner  of  land  has  two  years  in  which  to 
DELINQUENT  LAND  SALES:  ) redeem;  if  last  day  falls  on  Sunday, 

following  Monday  is  in  time. 


November  17,  1936. 


1 


Mr.  B.  ?.  Burnham 
Collector  of  the  Revenue 
Iron  County 
Ironton,  Missouri 


Dear  Mr.  surnham* 


This  is  to  acknowledge  your  letter  of  November 
13,  In  which  you  request  our  opinion  on  the  question  therein 
submitted.  Your  letter  is  as  follows: 

” « are  up  against  a situation  here 
relative  to  Issuing  a deed  on  a tax 
certificate,  -,nd  the  Collector  Mr.  Hall 
would  like  to  have  your  opinion  on  the 
matter, 

HA  party  purchased  a tax  certificate 
on  November  8th,  1934  and  If  you  will 
note  that  November  the  8th  this  year  fell 
on  3’  nday  so  the  morning  of  the  9th  at 
nine  o'clock  A.  M.  the  party  that  owned 
the  land  came  in  and  tendered  the  money 
to  redeem  the  land,  contending  that 
Sunday  would  not  count  as  the  date  of 
expiration  fell  on  Sunday  therefore  he 
could  not  redeem  until  the  office  open- 
ed on  the  morning  of  the  ninth. 

"The  man  that  holds  the  certificate  con- 
tends that  the  owner  of  the  land  lost 
his  right  by  not  redeeming  on  or  before 
the  8th  the  day  of  expiration  of  the 
date  of  the  Certificate. 

"You  will  note  that  Sec.  9956a  1933 
Session  Acts  says  that  'may  redeem  the 
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sane  at  any  time  during  the  two  years 
next  ensuing*  The  question  is  when 
did  the  two  years  end  on  the  8th  or  the 
9th  in  some  instruments  we  find  that 
Sunday  does  not  cotint  in  others  it  does. 
.That  is  your  opinion  on  this  matter.” 


Your  question  pertains  to  the  sale  of  lands  sold 
for  delinquent  taxes  under  the  provisions  of  Laws  of  Missouri# 
1933,  at  page  425  et  seq.  section  9952a  of  said  lav/s  provides 
in  part  as  follows: 

"All  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  Monday 
of  November  of  each  year,  ****•»." 


Section  9952c  provides  in  part  as  follows: 

"On  the  day  mentioned  in  the  notice, 
the  county  collector  shall  commence 
the  sale  of  such  lands,  and  shall  con- 
tinue the  :ame  from  day  to  day  until  so 
much  of  each  parcel  assessed  or  belong- 
ing to  each  person  assessed,  shall  be 
sold  as  will  pay  the  taxos,  interest 
and  charges  thereon  * * * * 


Section  9956a  sets  forth  in  what  manner  and  how  lands 
sold  as  aforesaid  nay  be  redeemed,  and  provides  in  part: 

”The  ov/ner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  hav- 
ing an  interest  therein,  may  redeem  the 
sane  at  any  tine  during  the  two  years  next 
ensuing,  in  the  following  manner:  * * * 


It  will  therefore  be  seen  that  a person  nay  redeem 
the  land  so  sold  during  the  two  years  next  ensuing.  Ve  think 
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r.  3.  ?.  Burnham 


that  the  person  so  redeeming  has  two  full  years  from  the  time 
of  the  sale. 

You  state  in  your  letter  that  a party  purchased  a 
tax  certificate  on  November  8,  1934,  and  that  November  8 this 
year  fell  on  Sunday.  -^our  question  is  whether  the  person  who 
desires  to  redeem  may  redeem  same  on  Monday,  November  9,  follow- 
ing Sunday  November  8.  Two  years  would,  under  ordinary 
circumstances,  oe  up  on  Novembor  8. 

The  fourth  subdivision  of  Section  655,  R.  S.  Ito.  1929, 
7 Missouri  Ann.  Stat.  page  4899,  relative  to  the  construction 
of  statutes,  reads  as  follows: 

"fourth,  the  time  within  which  an  act 
is  to  be  done  shall  be  computed  by 
excluding  the  first  day  and  including 
the  last,  if  the  last  day  be  Sunday  it 
shall  be  excluded." 

This  part  of  Section  655,  supra,  has  been  construed  many  times 
by  the  courts  of  our  State  . 

In  the  case  of  Keys  v.  Keys,  217  Mo.,  1.  c.  64,  follow 
ing  the  case  of  Bank  v.  Williams,  46  Mo.  17,  it  is  said: 

"the  statute  was  construed  to  mean  that 
if  the  last  day  for  the  performance  of 
an  act  fell  on  Sunday,  Sunday  should  be 
excluded  from  the  computation  of  the 
time  in  which  it  might  be  done  and  that 
the  act  might  be  done  on  the  succeeding 
Monday.  Bank  v.  Y/illiams  has  been 
approved  and  followed  in  Cattell  v.  The 
Dispatch  Publishing  Company,  88  Mo, 

356;  State  v.  Harris,  121  Mo.  1.  c.  447; 

Maloney  v.  Railroad,  122  Ilo.  1.  c.  115; 

State  v.  I!ay,  142  Mo,  135;  and  In  vans 
& Hollinger  v.  Railroad,  76  Mo.  App.  468.*" 

To  the  same  effect  is  the  case  of  Stutz  v.  Cameron,  254  Mo.  1.  c 
340. 

In  the  case  of  The  State  ex  rel.  Bulger  v.  Southern, 
278  Mo.  610,  the  court  held  that  where  the  statute  requires  that 
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"the  time  within  which  an  act  is  to  be  done  shall  be  computed 
by  excluding  the  first  day  and  including  the  last,  if  the 
last  day  be  Sunday  it  shall  be  excluded,"  the  last  day  if  it 
be  S nday  is  not  to  be  included  in  computing  the  time,  but 
is  to  be  excluded  from  the  computation,  and  the  tine  named 
ends  on  the  following  Monday  and  not  on  the  preceding  .aturday. 

Ana  in  the  case  of  Spring  v.  Giefing,  289  S,  W.  827, 
the  court  said: 

" here  the  last  day  within  which  to  do  an 
act  falls  upon  Sunday,  then  the  following 
Mo. day  is  within  the  time.  Bank  v,  '.Williams, 

46  Mo,  17;  Keys  v.  Keys,  217  Mo,  1.  c.  64." 


e think  that  the  last  mentioned  statute  and  the 
cases  cited  above  are  applicable  to  the  question  asked  in 
your  letter,  The  person  redeeming  the  land  has  two  years  to 
redeem  and  if  the  last  statutory  day  for  redemption  falls  on 
Sunday  he  may  redeem  on  the  following  Monday. 

It  is,  therefore,  our  opinion  that  under  the  facts, 
as  stated  in  your  letter,  the  land  may  be  redeemed  on  Monday, 
November  9,  1936. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-Ge  eral 


APPROVED: 


J.  E.  tayEoh 

(Acting)  Attorney-General. 
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COUNTY  COLLECTOR*  ) In  counties  less  than  40,000  inhabitants 
EX  OFFICIO  TREASURER:  ) and  not  under  township  organization, 

collector  must  perform  all  duties  on 
January  1,  1937,  formerly  required  of  county 
treasurer* 


uscomber  19,  1936* 


FILE! 


honorable  N.  Elmer  Butler 
Prosecuting  Attorney 
Stone  County 
Jalena,  Missouri 


Dear  Sir : 


This  is  to  acknowledge  your  letter  as  follows: 

"Will  you  please  give  me  an  opinion 
on  tho  following: 

"is  it  compulsory  that  the  Collector 
take  over  the  office  of  the  County 
Treasurer  or.  January  1,  1937.  In 
counties  that  come  the  consolidation 

law. 

"If  Collector  is  enjoined  from  taking 
ovor  the  office  of  Treasurer  does  he 
pay  any  money  to  the  present  Treasurer . " 


Stone  County  ha3  a population  of  11,614  inhabi- 
tants according  to  the  last  United  States  Decennial  Census, 
and  is  not  under  township  organization.  Qffficial  ianual. 
State  of  Missouri,  1935-36. 

In  1933  the  57th  General  Assembly  abolished  the 
office  of  county  treasurer  in  counties  such  as  Stone  County 
by  repealing  Section  12130,  R.  S.  Mo.  1929.  In  1933  (^v/s 
of  Missouri,  1933,  pa^o  338,  oection  12132a)  the  *-<eglslature 
made  It  randator./  upon  the  collectors  to  act  as  "ex  officio 
county  treasurer"  and  provided  that  said  county  collectors 
should  perform  any  and  all  duties  then  devolving  upon  the 
county  collector  and  county  treasurer.  Section  12132a,  supra 
reads  as  follows: 
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"On  and  after  the  expiration  of  the 
term  of  office  of  the  county  treasurer 
on  the  31st  day  of  December,  1936, 
in  all  counties  of  this  state  which 
now  or  hereafter  have  a population  of 
less  than  40,000  1 inhabitants  accord- 
ing to  the  lust  decen  lal  United  States 
census  and  not  under  township  organiza- 
tion, the  co’inty  collector  shall  take 
over  all  the  duties  now  performed  by 
the  county  treasurer  and  such  collector 
shall  be  county  collector  and  ex  officio 
county  treasurer  and  shall  perform 
any  and  all  duties  now  devolving  upon 
the  county  collector  and  county  treas- 
urer. Such  collector  shall  act  as  ex 
officio  treasurer  and  perform  the 
duties  attached  thereto  with  no  addition- 
al remuneration  other  tlian  such  moneys 
as  are  allowed  law  for  his  services 
as  county  collector,  and  he  shall  not 
be  required  to  give  any  bond  other  than 
the  bond  given  as  county  collector. 

All  duties  and  obligations  now  imposed 
by  law  upon  county  treasurers  in  counties 
having  a population  of’  less  than  40,000 
inhabitants  according  to  the  last 
decen  ial  United  States  census  are  here- 
by set  over  and  made  a part  of  the 
duties  and  obligations  of  the  ex  officio 
county  treasurer  as  provided  for  in 
section  12132a." 


From  the  above  section  it  is  seen  that  after  the 
31st  day  of  necember,  1936,  there  will  be  no  office  of  county 
treasurer  in  Stone  Cou  ty,  Consequently, no  office  being  in 
existence  no  person  could  act  as  an  officer  either  do  facto 
or  de  jure.  Ex  parte  Snider,  64  LIo,  58. 

Uhile  Section  12132a,  supra,  specifically  prohibits 
additional  remuneration  of  the  county  collector  by  virtue  of 
him  taking  over  the  office  and  being  ex  officio  treasurer,  yet 
such  fact  would  not  be  an  excuse  for  the  county  collector  to 
fail  to  perform  the  duties  entailed  by  virtue  of  Section 
12132a,  supra.  it  is  well  settled  that  a public  officer  is 
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only  entitled  to  foes  if  the  statute  gives  them  to  him,  and, 
failure  of  statute  to  provide  for  fees  for  services,  the 
officer  is  required  to  perform  the  services  and  such  has  no 
claim  on  the  State  for  compensation  therefor,  da  .mon  v, 
Lafayette  County,  76  do.  675;  Williams  v.  Chariton  Co  nty, 

85  Ho,  645;  State  ex  rel.  Chapman  v,  . albridge,  153  no*  194, 

If  the  county  collector  fails  or  refuses  to  comply 
with  the  provisions  of  Section  12132a,  supra,  in  that  he  will 
not  act  and  perform  all  the  duties  now  devolving  upon  the 
county  treasurer,  such  collector  would  be  subject  to  ouster. 

In  Bakersfield  Nows  v,  Ozark  County,  92  S,  W,  (2d) 
603,  the  Supreme  Court  of  Missouri  said  (p,  605); 

"If  a public  officer  fails  to  perform 
mandatory  ministerial  duties,  ho  may 
be  compelled  to  do  so  by  mandamus* 

If  he  »be  guilty  of  any  willful  or 
fraudulent  violation  or_  neglect  of 
any  official  duty  * (Wo,  JtT  Ann, 
ooc,  11562,  p,  61^3 ) , ho  may  be 
removed  from  office  by~TThe  neTT"od 
provide’d  in  sections  Il2fr'2-li2fc9 

ii.  l9'2'7~ ( Wo . St,  Ann,  Secs,  11202- 
11209,  pp.  6143-6146)" 


Prom  the  above  It  Is  our  opinion  that  it  Is  compul- 
sory and  mandatory  that  the  collector  take  over  and  assume 
and  perform  any  and  all  duties  now  devolving  upon  the  county 
treasurer.  ■‘•'he  tin®  for  talcir^,  over  the  duties  by  the  collec- 
tor as  cx  officio  trea surer  will  be  January  1,  1937. 

In  answer  to  your  question,  "If  Collector  is  enjoin- 
ed from  taking  over  the  of x ice  of  Treasurer  does  he  pay  any 
money  to  the  present  Treasurer" V we  respectfully  decline  to 
co  men t,  as  our  opinion  would  be  governed  selely  by  the  terms 
of  the  Injunction,  which  we  do  not  have  before  us.  Suffice  it 
to  say  that  the  collector  would  greatly  Jeopardize  and  prejudice 
the  provisions  of  his  b ^nd  even  if  he  did  comply  with  an 
injunction  issued  by  the  circuit  court  requiring  him  to  pay 
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all  moneys  over  to  the  present  treasurer.  e do  not  believe 
the  court  would  issue  such  a decree* 


Yours  very  truly. 


James  L.  HbrnBostel 
Assistant  Attorney-General 


APPROVED: 


jTTTTI’aTOT 

(Acting)  Attorney -General 
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not  directory  in  the  counting  of 
the  same  shall  not  he  counted. 


228  is  mandatory,  and 
votes  when  it  states  that 


April  10,  1936. 


Honorable  George  B.  Calvin, 
Washington,  Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter  of  April 
8,  wherein  you  enclose  a sample  ballot  and  explain  the  method 
of  voting  in  the  city  election  in  the  City  of  Washington,  and 
inquire  as  follows: 

" * ♦ * jorne  of  the  voters  plaoed  a 
cross  in  the  Democratic  circle  and 
also  in  the  Independent  clrole,  in 
some  of  the  wards  the  Intent  of  the 
voter  was  interpreted  as  wishing  to 
vote  the  Democratic  ticket  and  for 
Mr.  rtau,  the  Independent  candidate 
for  Mayor,  since  as  you  will  note 
on  the  ballot  there  was  no  Democrat 
running  for  that  office,  and  no  other 
candidate  except  the  candidate  for 
Mayor  running  on  the  Independent 
ticket.  In  other  wards  the  entire 
ballot  was  thrown  out.  This  ras  enough 
to  defeat  our  alderman,  and  I believe 
the  Independent  candidate  for  Mayor, 
who  had  the  support  of  the  Democratic 
Coaglttce,  since  we  were  unable  to 
get  a candidate  on  our  ticket. 

*1  know  it  is  not  the  proper  way  to 

vote,  hut  us  I cited  above,  I do  not 
believe  there  can  be  the  slightest  doubt 
as  to  the  Intent  of  the  voter,  and  the 
Democratic  Committee  and  the  Independent 
candidate  have  asked  me  to  obtain  at 
once  an  opinion  as  to  whether  the  vote 
should  be  counted,  which  we  contend 
it  should  be,  as  I stated  before  was 
counted  in  some  wards.  **♦*«• 
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The  City  of  Washington,  being  a city  of  the  third  class, 
conducts  its  elections,  we  assume,  pursuant  to  Jection  6721,  R.JS. 
Mo.  1929,  which  is  as  follows: 

"A  general  eleotion  for  the 
elective  officers  of  each  city 
of  the  third  class  shall  be  held 
on  the  first  Tuesday  in  April  after 
the  organization  of  such  city  under 
the  provisions  of  this  article,  and 
every  two  years  thereafter,  and  all 
city  elections  shall  be  held  under 
the  provisions  of  the  general  election 
laws  of  the  state:  Provided,  that 
all  certificates  of  nomination  and 
petitions  therefor,  as  provided  by 
the  state  election  laws,  shall  be 
filed  with  the  city  clerk  and  not 
with  any  other  officer,  and  all  duties 
specified  to  be  performed  by  the 
constable  or  sheriff  in  the  state 
election  la^s  shall  be  performed  by 
the  marshal  in  city  elections;  and 
all  tickets  for  city  elections  shall 
be  printed  by  the  city  and  at  the 
city’s  expense;  and  all  duties  here- 
tofore performed  by  the  county  clerk 
with  reference  to  city  elections 
shall  be  performed  by  the  city  clerk. 

The  polling  places  for  all  elections 
in  such  cities,  and  the  judges  therefor, 
shall  be  selected  and  specified  by 
the  respective  city  councils  of 
such  cities  by  resolution,  ordinance 
or  otherwise.  The  manner  of  making 
returns  of  such  election  shall  be 
prescribed  by  ordinance.  *ny  city 
organizing  under  the  provisions  of 
this  article  may  elect  a mayor  and 
such  other  officers  as  may  be  neoessary 
to  carry  this  article  into  effect, 
who  shall  hold  office  until  the  sec- 
ond Tuesday  in  *pril  thereafter,  and 
until  their  successors  are  elected 
and  qualified . " 

&s  the  above  section  contains  the  clause  "And  all  city 
elections  shall  be  held  under  the  provisions  of  the  general  election 
laws  of  the  state",  we  assume  that  the  procedure  in  the  calling  of 
the  election,  the  notice,  etc.  was  carried  out  according  to  the 
usual  procedure  in  conformity  with  the  general  election  laws. 
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The  manner  of  voting  is  set  forth  in  Sec.  10310,  Lave  of 
Mo.  1933,  p.  228,  as  follows : 

"On  receipt  of  his  ballot,  the  voter 
shall  forthwith,  and  without  leaving 
the  enclosed  space,  retire  alone  to 
one  of  the  voting  booths  so  provided, 
and  shall  prepare  his  ballot  for  voting 
in  the  following  manner:  should  the  voter 
desire  to  vote  a 'straight*  party  ticket, 
he  shall  placd  a cross  (x)  mark  in  the 
circle  immediately  below  the  party  name. 

If  the  voter  desires  to  vote  for  one 
or  more  candidates  on  more  than  one  party 
ticket,  by  voting  what  is  commonly  called 
a 'split'  ticket,  he  may  plaoe  a cross 
(x)  mark  in  the  circle  immediately  below 
one  party  name  and  mark  cross  (x)  marks 
in  the  squares  at  the  left  of  the  names 
of  candidates  on  other  tickets  for  whom 
he  wishes  to  vote.  If  the  voter  desires 
to  vote  for  one  or  more  candidates  whose 
name  or  names  do  not  appear  on  the  printed 
ballot  he  may  do  so  by  drawing  a line 
through  the  printed  name  of  candidate  for 
such  office,  and  writing  below  such  can- 
celled name  the  name  of  person  for  whom 
he  desires  to  vote,  and  placing  a oross 
mark  in  the  square  at  the  left  of  such 
name.  The  squares  so  marked  shall  take 
precedence  over  the  cross  marked  in  the 
circle.  There  there  are  two  or  more 
candidates  for  like  office  in  a group  of 
cross  (x)  mark  in  the  square  to  the  left 
of  a candidate's  name,  automatically  votes 
against  the  candidate  whose  name  appears 
within  the  same  horizontal  lines  in  the 
column  under  the  circle  in  which  appears 
the  cross  (x)  mark  unless  the  voter  indi- 
cates another  candidate  to  be  voted  against 
by  drawing  a line  through  such  candidate 
name,  all  candidates  of  the  party  whose 
circle  is  marked  shall  be  counted  as  voted 
for  excepting  where  squares  are  crossed 
preceding  the  names  of  the  candidates  in 
other  columns  if  two  or  more  candidates 
for  the  same  office  are  thus  designated, 
neither  shall  be  mounted.  If  the  cross 
(x)  is  not  placed  in  the  circle  immediately 
below  the  party  name  at  the  head  of  the 
column,  but  does  appear  in  the  squares 
opposite  the  various  candidates'  names, 
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then  only  these  names  shall  be  counted 
for,  and  none  other*  A cross  (x)  mark 
is  any  line  crossing  any  other  line  at 
any  angle  vl thin  the  Toting  space,  and 
no  ballot  shall  be  declared  Toid  because 
a cross  (x)  mark  therein  is  irregular  in 
fora.  It  shall  not  be  lawful  to  deface 
or  tear  a ballot  in  any  manner  nor  to 
erase  any  printed  name  ’except  as  provided 
above  in  this  section,*  figure,  word  or 
letter  therefrom,  nor  to  erase  any  mark 
made  thereon  by  such  voter,  nor  inclose 
in  the  folded  ballot  any  other  paper  or 
any  article.  If  the  voter  deface  or  tear 
a ballot,  or  wrongly  mark  the  name  or 
make  an  erasure  therein,  he  may  obtain 
one  additional  ballot  on  returning  to 
the  ballot  clerk  the  one  so  defaced  or 
wrongly  marked.  ballot  placed  in  the 
ballot  box  without  any  marks  shall  not  be 
counted.  Ballots  shall  be  counted 
only  for  the  person  for  whom  the  marks 
are  thereon  are  applicable;  when  a voter 
shall  place  a mark  against  two  or  more 
names  for  the  si  me  office,  and  only  one 
candidate  is  to  be  chosen  for  the  office 
none  of  the  candidates  shall  be  deemed 
to  have  been  voted  for  and  the  ballots 
shall  not  be  counted  for  either  such 
candidate.  Before  leaving  the  booth  the 
voter  shall  fold  his  ballot  in  such  a 
manner  as  to  conceal  his  marks  thereon. 

He  shall  mark  his  ballot  without  undue 
delay.  He  shall  then  hand  the  ballot 
to  the  judge  of  election  selected  to  take 
ballots,  who  shall  number  the  ballot 
and  deposit  it  in  the  ballot  box.  The 
voter  shall  cult  and  leave  said  enclosed 
place  as  soon  as  possible* " 


Therefore,  the  sample  ballot  which  you  enclosed,  contain- 
ing the  cross  (x ) mark  in  the  Democratic  column  and  in  the 
Independent  column,  would  not  conform  with  the  above  quoted 
section.  In  the  Independent  column  there  is  only  one  person's 
name  printed  on  the  ballot— that  of  W*H.  Hau,  for  Atayor,  while 
in  the  Democratic  column  there  is  no  candidate  for  kayor,  but 
names  of  candidates  for  the  other  offices,  with  the  exception 
of  City  Attorney,  and  Treasurer,  are  printed  therein. 

We  think  .Sec.  10310,  supra,  is  mandatory — not  directory-- 

in  its  terms.  It  is  definite  as  to  what  ballots  shall  be  legal. 
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and  proscribes  no  results  if  the  voter  does  not  follow  the 
terms  of  the  statute.  ».e  base  this  conclusion  on  the  case  of 
iiorsefall  v.  school  District,  143  Mo.  App.  l.c.  545-546,  wherein 
the  Court  said: 


"The  decisions  of  the  supreme 
Court  in  this  state  have  not  been 
altogether  harmonious  as  to  the 
effect  of  Irregularities  upon  the 
result  of  an  election,  and  we 
shall  not  attempt  to  review  these 
cases,  but  we  think  it  may  now  be 
said  to  be  the  established  rule  in 
this  state,  as  it  is  generally  in 
other  Jurisdictions,  that  when  a 
statute  expressly  declares  any 
particular  act  to  be  essential  to 
the  validity  of  an  election,  then 
the  act  must  be  performed  in  the 
manner  provided  or  the  election 
will  be  void,  aIso,  if  the  statute 
provides  specifically  that  a ballot 
not  in  a prescribed  form  shall  not 
be  counted,  then  the  provision  is 
mandatory  and  the  courts  will 
enforce  it;  but  if  the  statute  merely 
provides  that  certain  things  shall 
be  done  and  does  not  prescribe  what 
results  shall  follow  if  these  things 
are  not  done,  then  the  provision  is 
directory  merely,  and  the  final  test 
as  to  the  legality  of  either  the 
election  or  the  ballot  is  whether 
or  not  the  voters  have  been  given  an 
opportunity  to  express,  and  have 
fairly  expressed  their  will.  If 
they  have,  the  election  will  be  upheld, 
or  the  ballot  counted  as  the  case 
may  be.  (Bowers  v.  umlth.  111  Li o.  45, 
20  3.W.  101;  hope  v.  ilentge,  140  Mo. 
590,  41  3.7.  1002;  danders  v.  Lacks, 

142  Mo.  255,  43  3.W.  653;  dtate  ox 
rel.  v.  Roberts,  153  lio.  112,  53  3.W. 
520;  McKay  v.  Linner,  154  Mo.  608, 

55  3.~.  666;  Eehl  v.  Gulon,  155  Mo.  76, 
55  3.W.  1024;  State  v.  dwearingen, 

128  Mo.  App.  605,  107  3.7.  1)." 
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You  rill  note  from  the  aboYe  decision  that  the  final  test 
is  whether  or  not  the  voter  has  been  given  an  opportunity  to 
express  and  has  fairly  expressed  his  will.  » 

ti.3  further  bearing  on  the  question  of  the  statute  being 
mandatory  in  its  terms,  we  call  your  attention  to  the  case  of 
Lankford  v.  Gebh&rt,  130  *o.  621,  wherein  the  Court  said  (l.c. 
640): 

"One  ballot  voted  for  contestee 
contained  the  word  'yes*  written 
under  the  name  of  one  candidate 
for  prosecuting  attorney  and  the 
word  *nof  written  under  the  name 
of  the  other  candidate  for  the 
same  office.  This  ballot  was 
rejected  by  the  court. 

"It  may  be  that  under  the  mandatory 
requirements  of  section  4671,  that 
ballot  should  not  have  been  counted 
because  of  writing  the  words  ’yes’ 
and  rno*  therein.  When  the  stat- 
ute requires  that  a ballot,  on 
account  of  want  of  conformity  to 
any  particular  provision  of  the  law, 
shall  not  be  counted,  it  is  manda- 
tory. As  was  said  in  Guam  v.  Hubbard, 
supra,  sec.  5493, (the  same  as  section 
4671)  furnishes  an  absolute  rule  of 
evidence.  It  makes  the  ballot 
fraudulent  without  regard  to  intent, 
when  It  has  thereon  any  writing  or 
printing  other  than  that  specified. 

But,  as  we  have  seen,  this  section 
was  repealed  by  the  act  of  1891,  and 
no  such  prohibition  is  now  contained 
in  the  statute. 

"iTie  words  written  do  not  apply  to 
the  office  of  sheriff,  which  alone  is 
in  contest  here.  We  can  see  no  reason 
for  rejecting  the  entire  ballot  for 
the  reason  that  the  vote  for  prose- 
cuting attorney  may  be  left  in  doubt. 

Atkeson  v.  Lay,  115  Uo.  538.  Ne  are 
of  the  opinion  that  this  vote  should 
have  been  counted  for  contestee." 
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A similar  situation,  although  not  identical  with  the  facts 
you  present,  arose  in  the  case  of  Bradley  v.  Cox,  271  Mo.  438.  In 
that  case  it  was  said: 

"Bradley  was  the  Democratic  nominee. 

There  were  1311  ballots  cast  on  which 
the  name  of  Johnson,  who  was  not  the 
nominee  of  any  party,  was  printed. 

These  ballots  were  headed  democratic 
Party* , were  prepared  by  the  county 
clerk,  and  handed  by  the  Judges  of 
election  to  the  voters  as  they  came 
to  vote,  and  the  names  of  the  Demo- 
cratic nominees  for  all  other  offioers 
were  orinted  thereon,  T^ie  ballots 
were  returned  by  the  voters  without 
erasing  the  printed  name  of  Johnson 
and  without  writing  in  the  name  of 
Bradley  or  of  any  other  person,  and 
without  any  attempt  to  change  them. 

The  law  required  Bradley's  name  to 
be  printed  on  the  ballots  and  pro- 
hibited the  voters  from  writing  his 
name  thereon  and  from  providing  other 
ballots  for  themselves.  Held,  that 
the  ballots  must  be  counted  for 
Bradley.  This  conclusion  is  enforced 
by  the  statutes  themselves." 

And  further  bearing  on  the  question  of  the  intention  of  the  voter, 
the  Court  said : 

"The  provision  of  the  Constitution 
that  all  elections  shall  be  by 
ballot  does  not  preclude  the  count- 
ing of  votes  for  the  party  nominee 
although  on  their  face  the  ballots 
show  they  were  cast  for  e man  whose 
name  was  unlawfully  printed  on  them. 

That  provision  is  intended  principally 
to  secure  secrecy,  and  any  manner  of 
voting  that  shows  the  voter's  choice 
and  preserves  secrecy  is  voting  by 
ballot;  and,  besides,  the  votes  were 
by  ballot." 

In  the  case  of  Yowell  v.  Mace,  221  *o.  ^pp.,  l.c.  91-92, 
the  Court,  in  speaking  of  the  form  of  the  ballot  and  the  result, 
if  the  ballot  is  not  voted  in  conformity  with  the  statute, 

said: 
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"The  statute  nowhere  prescribes 
▼hat  shall  be  the  result  of  failure 
to  use  the  form  of  ballot  provided 
therein.  That  being  the  situation 
the  failure  of  the  county  clerk  to 
provide  a ballot  identical  in  form 
with  the  statutory  ballot  would  not 
necessarily  invalidate  the  election. 

The  present  rule  in  this  otate 
Indicates  a liberal  attitude  on 
such  questions  and  is  thus  stated, 

'There  a statute  provides  specifically 
that  a ballot  not  in  a prescribed 
form  shall  not  be  counted,  the  statute 
is  mandatory  and  must  be  enforced; 
but  where  it  merely  provides  that 
certain  ballots  shall  be  used,  and 
doe3  not  prescribe  what  results  shall 
follow  if  they  are  not  used,  the 
statute  is  directory,  and  the  test 
as  to  the  legality  of  the  ballot  is 
whether  or  not  the  voters  were  afforded 
an  opportunity  to  express,  and  that 
they  did  fairly  express  their  will.* 
(Jtate  ex  rel.  Memphis  v.  Hackman, 

202  3.V«  14,  273  Mo.  670.) 

"In  another  case  where  an  irregular 
ballot  was  used  In  an  election  on 
township  organization,  the  following 
test  was  promulgated:  'If  it  appears 
that  no  substantial  right  depends  upon 
a compliance  with  the  statutory 
requirement  and  no  injury  can  result 
from  ignoring  it,  and  the  other  purpose 
of  the  Legislature  can  be  accomplished 
in  a manner  other  than  that  prescribed 
and  substantially  the  same  result 
obtained,  then  the  statute  will  be 
regarded  as  directory;  but  if  not  so, 
it  will  be  mandatory. 

"To  the  same  effect  are  otate  ex  rel. 
Barrett  v.  Imhoff,  291  ko.  l.c.  621, 

238  S.W.  122;  Nance  v.  Nearby,  251  ko. 
374;  158  o.W.  629;  iipplegate  v.  hagan, 

74  ko.  258,  and  other  cases.  irom  these 
authorities  it  is  quite  clear  that  the 
statute  here  Involved  1s  directory 
merely  and  unless  the  ballot  be  in  such 
form  as  to  prevent  a free  expression 
of  the  voter *8  will,  it  should  not  be 
cause  for  holding  the  election  invalid. 
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Bon.  George  B.  Calvin 

S 


Under  the  facts  with  which  we  are 
confronted  there  is  no  reason  to  believe 
the  voter  could  have  been  aisled  or 
confused  by  the  ballot  used.  The  fact 
that  the  ballot  provided  a square  before 
each  proposition  to  be  voted  upon  was 
not  unusual  and  it  was  a method  of  voting 
with  which  each  voter,  in  Missouri,  may 
be  presumed  to  be  familiar  since  it  is 
used  almost  uniformly,  under  our  law, 
when  voting  upon  candidates  or  upon 
propositions  submitted  to  the  voter. 

Thile  the  voter  might  also  cross  out  the 
proposition  he  did  not  desire  to  vote, 
which  the  evidence  shows  was  done,  that 
should  not  invalidate  the  ballot  under 
the  rule  that  if  the  will  of  the  voter 
can  be  determined  from  his  ballot,  and 
no  law  is  infracted,  the  ballot  shotld 
be  counted.  ( rdght  v.  Marquis,  255  J.  W. 

637)  oome  weight  may  also  be  given  to 
the  fact  that  in  the  township  where  one 
of  plaintiffs  resided,  composed  of  £dgar 
aprings  and  fancy  voting  precincts,  there 
was  a total  vote  for  presidential  electors 
367.  The  vote  in  the  precincts  was  21  for 
and  332  against  the  stock  law.  It  cer- 
tainly cannot  be  said  there  was  any  misun- 
derstanding or  confusion  in  the  minds 
of  the  voters  in  that  township.  The  total 
vote  in  the  county  was  1755  for  and  1505 
against  out  of  a total  vote  for  presidential 
electors  amounting  to  5500.  This  indicates 
1640  who  voted  at  the  election  failed  to 
vote  on  the  stock  law  proposition.  The 
large  portion  of  those  who  failed  to  vote 
on  the  proposition  resided  in  the  cities 
of  itolla  and  3t.  James  where,  it  may  be 
presumed,  the  voters  were  not  particularly 
interested  in  the  outcome  of  the  stock  law 
election.  There  is  no  charge  of  fraud 
or  mistake  and  no  evidence  In  this  case  to 
indicate  the  voter  was  confused  or  misled 
by  the  ballot  used.  We  are,  therefore, 
of  the  opinion  that  the  election  was  valid 
and  the  judgment  should  be  affirmed." 


COKCLPoICM 

« . 

.as  the  precise  question  you  present  has  never  been  before 
the  courts  of  this  state,  we  are  loathe  to  pass  any  legal  opinion 
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on  the  validity  of  counting  such  ballots,  but  we  have  attempted 
herein  to  cite  the  authorities  which  bear  on  the  question  and  which 
will  aid  you  in  arriving  at  a conclusion  as  to  the  validity  or 
invalidity  of  the  ballot  submitted. 

’?e  agree  with  you  that  one  could  arrive  at  a reasonable 
inference  from  the  ballot  submitted  that  it  was  the  intention  of 
the  voter,  by  placing  an  X mark  under  the  Independent  Party  emblem  , 
V,R.  Kau  being  the  only  person  whose  name  appears  on  said  Independent 
Ticket,  to  vote  for  Hr.  Rau,  and  by  placing  an  X mark  under  the 
Democratic  emblem,  intended  to  vote  for  the  remainder  of  the  offi- 
cers on  said  Democratic  Ticket.  However,  even  though  the  intention 
of  the  voter  may  be  reasonably  gleaned  from  the  submitted  sample 
ballot,  the  decisions  hereinabove  quoted  state  that  when  the  statute 
does  not  contain  the  results,  if  the  prescribed  form  is  not  car- 
ried out,  the  statute  is  declared  directory  and  not  mandatory. 

Bearing  further  in  mind  that  Bee.  10310,  supra,  states 
instances  when  the  ballot  shall  be  lawful  or  unlawful,  we  call  your 
attention  to  the  sentence:  "ballots  shall  be  counted  only  for  the 
persons  for  whom  the  marks  thereon  are  applicable;  when  the  voter 
shall  place  a mark  against  t^o  or  more  nemos  for  the  same  office 
and  only  one  candidate  is  to  be  chosen  for  the  office,  none  of  the 
candidates  shall  be  deemed  to  have  been  voted  for  and  the  ballots 
shall  not  be  counted  for  either  such  candidate".  It  is  our  opinion 
from  the  above  terms  that  In  the  instance  which  you  present,  the 
terms  of  Beet ion  10310  are  mandatory  and  not  directory. 


Respectfully  submitted. 


0LLIYAR  Iff.  rtCLBM, 
Assistant  attorney  General. 


APPH0YKD: 


Tmnr.'TfoMuji,  Jr., 

(acting)  attorney  General. 
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MOTOR  VEHICLES— LICENSE  TAX:  Employees  of  Federal  instru-  - 

mentalities  are  not  required  - 
to  have  a Missouri  certificate 
as  a registered  operator  of  an1 
automobile* 

January  3,  1936* 


Honorable  b . M*  Casteel,  Supt • 
State  Highway  Patrol 
Jefferson  City,  Missouri 

Lear  Colonel: 


This  is  to  acknowledge  your  letter  relative  to  the 
request  of  Captain  Thomas  L*  Leigh  of  Troop  C*  Kirkwood, 
Missouri*  Captain  Leigh's  letter  la  quite  lengthy  and 
we  refrain  from  quoting  same* 

The  facta  presented  show  that  an  employee  of  the 
Federal  Land  Bank,  an  instrumentality  of  the  Government, 
was  arrested  for  not  being  a registered  operator  within 
the  provisions  of  Section  7766  R*  S*  Mo*  1329,  and  the 
narrow  question  for  determination  being  whether  or  not 
said  employee  is  subject  to  the  provisions  of  the  afore- 
said Statute*  It  is  our  opinion  that  an  employee  of  the 
Federal  lend  Bank,  when  driving  an  automobile  belonging  to 
said  Federal  Lend  Bank,  and  on  business  for  the  Federal 
Land  Bank,  is  not  required  to  have  a certificate  as  a reg- 
istered operator,  neither  may  the  State  impose  a condition 
requiring  him  to  become  a registered  operator*  In  other 
words  said  enployee  is  not  amenable  to  the  provisions  of 
Section  7766  R*  S*  Mo*  1929* 


The  Federal  Land  Bank  is  an  instrumentality  of  the 
United  States*  See  Federal  Land  Bank  of  Columbia  v*  State 
Highway  (S.  C.  1934)  173  S.  £*  284* 

The  supreme  Court  of  the  Unltel  States,  speaking  through 
Mr*  Justice  Holmes,  in  Johnson  v*  State  of  Maryland  254  U*  S. 
61,  upon  facta  analogous  to  the  present  facts,  said  the  fol- 
lowing: 

"It  seems  to  us  that  the  immunity 
of  the  Instruments  of  the  United 
States  from  state  control  in  the 
performance  of  their  duties  extends 
to  a requirement  that  they  desist 
from  performance  until  they  satisfy 
a state  officer  upon  examination 
that  they  are  competent  for  a nec- 
essary part  of  them  and  pay  a fee 
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for  permission  to  go  on.  Such  a 
requirement  does  not  merely  touch 
the  Government  servants  remotely 
hy  a general  rule  of  conduct:  it 
lays  hold  of  them  in  their  specific 
attempt  to  obey  orders  and  requires 
qualifications  In  addition  to  those 
that  the  Government  has  pronounced 
sufficient.  It  is  the  duty  of  the 
Leper  tment  to  employ  persons  com- 
petent for  their  work  and  that  duty 
it  must  be  presumed  has  been  per- 
formed . " 

Captain  Leigh  in  his  letter  says  the  following: 

"In  this  connection  I would  refer 
the  Attorney  General  to  his  own 
opinion  of  April  18,  1933,  on  the 
question  of  whether  or  not  a pri- 
vately owned  truck  hauling  mail 
under  contract  is  required  to  have 
a state  license." 

The  opinion  referred  to  by  Captain  Leigh  held  that 
an  automobile  privately  owned  and  used  under  contract 
with  the  Govemmf nt  to  haul  mail  must  have  a State  li- 
cense.  However,  it  is  to  be  kept  in  mind  that  there  is 
a vast  difference  between  a prlvat ely  owned  truck  used 
under  a contract  with  the  Government  and  an  automobile 
owned  'ey  an  Instrumentality  of  the  Government  and  used 
by  an  employee  of  the  Government  in  the  performance  of 
his  governmental  duties.  A contract  hauler  would  not  be 
an  employee  and  therein  lies  the  distinction. 

Tours  very  truly 


APPROVED: 


AM.  OKR  SAWTKRS 
Assistant  Attorney  General. 


J651  W7  HdlTTttl,  Jr'. 

(Acting)  Attorney  General. 
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MOTMR  VEHICLES: 


Definition  of  "registered  operat^rsf  applied 
to  facts  in  case  of  registered  dealer  employing 
irregular  employe  for  purpose  of  driving  cars. 


February  26,  1936, 


Colonel  B.  M.  Casteel 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Colonel  Casteel: 


This  is  to  acknowledge  your  letter  dated  February 
21,  1936,  wherein  you  enclosed  a copy  of  a letter  from 
Captain  Lewis  B.  Howard  and  request  our  opinion  on  the  question 
therein  contained.  Captain  Howard's  letter  reads  in  part 
as  follows: 

"A  registered  dealer  in  motor  vehicles, 
located  in  Springfield,  takes  several  men, 
not  regularly  employed  by  him,  but  under 
the  supervision  of  a salesman,  or  other 
regular  employee  of  the  dealer,  to  St.  ijouie 
to  drive  new  or  used  automobiles  back  to  the 
dealer's  place  of  business, 

"These  irregular  employees  receive  no  com- 
pensation for  the  trip  other  than  their 
meals,  en  route,  and  do  not  make  regular 
trips, 

"In  the  opinion  of  the  Attorney  General, 
will  it  be  necessary  that  drivers,  as 
described,  register  either  as  Registered 
operators  or  Chauffeurs,  as  defined  in  the 
Motor  Vehicle  law." 


On  December  27,  1933,  this  Department  rendered  an  opinion 
to  you  wherein  we  said: 

"The  Legislature  seems  to  have  had  in  mind 
laying  out  a scheme  of  legislation  intending 
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to  throw  about  the  traveling  public  all 
possible  protection  under  all  circum- 
stances and  to  not  only  keep  a check  on 
these  aithori zed  to  drive  automobiles  but 
to  see  that  those  who  did  drive  motor 
vehicles  had  some  sort  of  qualification 
for  such  service  and  this  would  apply, 
as  to  those  required  to  be  registered 
operators,  whether  driving  a car  in  the 
course  of  his  employment  or  merely  as 
an  incident  to  such  employment.* 


Section  7766,  R.  3.  o.  1929,  requires  chauffeurs 
to  be  registered,  and  section  7766,  R.  3.  Ho.  1929,  requires 
operators  to  be  registered.  Section  7769,  R.  s.  Mo.  1929, 
defines  "Chauffeur"  as  follows: 

"An  operator  (a)  who  operates  a motor 
vehicle  in  the  transportation  of 
persons  or  property,  and  who  receives 
compensation  for  such  service  in  wages, 
salary,  commission  or  fare,  or  (b)  who 
as  owner  or  employe  operates  a motor 
vehicle  carrying  passengers  or  property 
for  hire." 


"Registered  operators"  are  also  defined  by  Section 
7759,  supra,  as  follows: 

"An  operator,  other  than  a chauffeur, 
who  regularly  operates  a motor  vehicle 
of  another  person  in  the  course  of,  or 
as  an  incident  to  his  employment,  but 
whose  principal  occupation  is  not  the 
operating  of  such  motor  vehicle." 


From  the  definition  given  of  "chauffeur"  it  will  be 
seen  that  the  persons  driving  the  motor  vehicles  in  the  manner 
you  state,  would  not  be  chauffeurs.  There  is  likewise  doubt 
as  to  whether  or  not  said  persons  are  registered  operators. 
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hether  or  not  a person  Is  a registered  operator 
within  the  meaning  of  the  definition  of  the  word  depends 
upon  the  facts.  Captain  Howard's  letter  states  that  the 
persons  who  drive  the  motor  vehicles  are  not  regularly 
employed,  but  when  driving  the  automobiles  from  St.  Louis 
to  the  dealer's  place  of  business  such  persons  are  e ployes 
for  that  purpose.  No  compensation  Is  paid  for  the  services 
thus  rendered  by  said  persons.  Applying  the  definition 
then  of  "registered  operators,"  it  will  be  seen  that  said 
persons  regularly  drive  motor  venicles  as  an  incident  to 
their  employment  but  the  principal  occupation  of  said 
persons  is  not  the  driving  of  said  automobiles.  As  we 
gather  from  the  facts  stated,  said  persons  are  employes  of 
the  dealer  and  whenever  new  or  used  automobiles  are  to  be 
driven  that  these  same  persons  perform  that  work,  te  are 
cognizant  of  the  fact  that  the  definition  of  "registered 
operators"  uses  the  words  "who  regularly  operates  a motor 
vehicle  of  another  person,"  and  we  believe  the  Legislature 
intended  the  word  "regularly"  to  be  given  the  same  definition 
as  was  given  to  the  word  "regularly"  in  Palle  v.  Industrial 
Com  ission  (Utah),  7 Pac.  (2d)  234,  289.  ve  quote  from 
Words  Sc  Phrases,  4th  Series,  page  347,  as  follows* 

"Term  'regularly  employed'  within  the 
workmens  Compensation  ^ct,  does  not 
mean  continuously  or  occasionally, 
but  connotes  usually  and  systematically 
employed." 


Thus,  if  said  persons  are  usually  and  systematically 
chosen  to  drive  used  cars  to  the  dealer  from  the  City  of 
St.  Louis,-  said  persons  would,  in  our  opinion,  be  within  the 
definition  of  the  words  "registered  operators."  .'hether  a 
person  is  a registered  operator  within  the  definition  of  the 
term  is  a question  of  fact,  and  from  the  facts  stated  in  your 
letter  it  is  our  opinion  that  said  persons  would  be  registered 
operators  within  the  definition,  as  defined  by  Section  7759, 
supra . 

Your 8 very  truly. 


James  L.  HornBostel 

APPROVED:  Assistant  Attorney -General 


JOHN  ?f.  HOF  MAN,  Jr., 
(Acting)  Attorney-General 
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TAXATION : Personal  property  shall  be  assessed  in  the  county 

of  the  owner* s residence. 


Hon.  1«  T.  Carter 
County  assessor 
Carter  County 
Van  Buren,  Missouri 


April  29,  1936. 


Dear  -ir: 


Tour  request  for  an  opinion  from  this  department, 
directed  to  the  Honorable  Porrest  ^mith,  reads  a a fol- 
lows: 

’’I  would  like  to  hare  the  attorney  3eneral*s 
opinion  through  your  department  relative  to 
a specific  case  in  Jurisdiction  and  personal 
valuation. 

wl)r.  Robert  I.  Davis  who  resides  at  Biroh 
Tree,  shannon  County,  Missouri  owns  and  has 
operated  the  Rose  Cliff  Hotel  at  Tan  Buren, 
Carter  County,  Missouri.  The  furniture  and 
fixtures  used  in  operating  the  hotel,  as  I 
take  it,  are  permanently  located  in  Tan 
Buren.  Which  county  is  entitled  to  this 
personal  valuation? 


At  common  law,  the  well-recognized  doctrine  was 
that  the  situs  of  the  personal  property  of  every  de- 
scription, wherever  it  is  actually  kept  or  located,  is 
subjeot  to  taxation  at  the  domicile  of  the  owner.  (26 
K.  C.  L.  page  273).  It  is  now  becoming  universally 
an  accepted  rule  that  personal  property  is  taxed  at 
the  domicile  of  the  owner. 


In  the  case  of  ...tate  v. 
10b9,  the  Court  said: 
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"The  principle  applicable  at  this  point 
appears  in  'mobilia  personam  sequuntur.* 
This  principle,  applied  to  the  question 
under  consideration,  means  that  personal 
property  has  its  situs  for  the  purpose 

of  taxation  at  the  domicile  of  the  owner. 
****** 


Your  attention  is  dlreoted  to  motion  9745,  K.  6. 
Ho.  1929,  relating  to  personal  property  being  assessed  in 
the  county  of  the  owner*s  residence.  i>aid  section  reads 
as  follows: 

"id.1  personal  property  of  whatever  nature 
end  character,  situate  in  a county  other 
than  the  on a in  which  the  owner  resides, 
shall  be  assessed  in  the  county  where  the 
owner  resides,  except  as  otherwise  provided 
by  section  9763;  and  all  notes,  bonds  and 
other  evidences  of  debt  made  taxable  by  the 
laws  of  thi3  state,  held  in  any  state  or 
territory  other  than  that  in  which  the  owner 
resides,  shall  bo  assessed  in  the  county 
where  the  owner  resides;  anTthe  owner,  in 
listing,  shall  spec if lot lly  state  in  what 
county,  state  or  territory  it  is  situate  or 
held.1***" 


section  9763,  R.  &>•  ho.  1929,  as  mentioned  in  the 
above  section,  is  not  apropos  in  the  instant  matter  and 
therefore  I do  not  deem  it  necessary  to  discuss  the  ex- 
ception as  mentioned. 


In  the  case  of  Jtnte  ox  rel.  vs.  Pearson.  273  Ko.  l.o. 
76.  the  Supreme  Court,  in  oahmentlnv:  on  section  9745,  supra. 


"This  provision  is  a sweeping  one  so  far  as 
it  establishes  the  doctrine  that  personal 
property,  tangible  as  well  as  intangible,  fol- 
lows the  owner  for  purposes  of  taxation.5**" 
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CONCLUSION. 


In  licht  of  the  above,  it  is  the  opinion  of  this 
department  that  the  personal  property  of  any  person  situated 
outside  of  the  county  wherein  that  person  resides  shall  be 
assessed  end  taxed  at  the  place  of  the  domicile  of  said 
person. 


Respectfully  submitted, 


KUk^oSLL  C » k>TONH 

assistant  Attorney-General, 


APPROVED! 


t 


7tm  Jr. 

(Aoting)  Attorney-General. 


JUsTI *E3»  courts:  If  Justice  designates  sheriff  to  serve  process 

and  includes  same  in  his  minutes,  sheriff  has 
power  to  do  so. 


May  2,  1936. 


Mr.  T.  0.  Carver, 
Prosecuting  Attorney, 
Pulaski  County, 
’Vaynesville , Missouri. 


FILED 


Dear  dir: 


This  department  is  in  receipt  of  your  letter  of 
April  9 wherein  you  make  the  following  inquiry: 

"a  controversy  has  arisen  in 
this  county  between  a Justice 
of  the  Peace  and  a Constable. 

MXhe  Justice  of  the  peace  gives 
all  the  Justice  Court  work,  such 
as  summons  and  other  writs,  to 
a Deputy  sheriff  for  serving. 

"The  Constable  claims  that  he  is 
ready  and  willing  to  serve  all 
papers  in  the  Justice  Court  and 
that  he  is  entitled  to  the  work. 

"Will  you  kindly  advise  me  if  the 
Justice  of  the  Peace  has  the  right 
to  ignore  the  Constable  and  give 
the  work  to  the  Deputy  sheriff?" 


Section  2193,  R.a.  Mo.  1929  relating  to  Justice  courts 
and  service  of  process  is  as  follows: 

"In  all  cases  not  otherwise  specially 
provided  for,  the  process  shall  be  a 
summons,  and  every  summons  shall  be 
directed  to  the  constable  of  the  town- 
ship in  which  the  justice  who  granted 
the  same  resides,  or  in  which  the 
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defendant  or  one  of  the  defendants 
resides,  except  where  it  is  other- 
wise specially  provided  and  shall 
command  him  to  summons  the  defendant 
or  defendants  to  appear  before  the 
justice  who  issued  the  same  at  a 
time  and  place  named  in  the  summons 
not  less  than  ten  nor  more  than  thirty 
days  from  the  date  thereof,  to  answer 
ths  complaint  of  the  plaintiff,  stat- 
ing also  the  nature  of  the  suit  and 
the  sum  demanded. " 


Section  2194,  K.o.  Mo.  1929  states: 

"On  each  summons  the  Justice  shall 
indorse  the  amount  of  the  plaintiff's 
demand,  with  the  costs  that  have 
accrued;  and  if  ths  defendant  shall 
pay  to  the  officer  serving  the  summons 
the  amount  claimed  and  costs,  the  summons 
shall  be  returned  as  satisfied,  and  the 
suit  shall  thereupon  be  dismissed  by 
the  Justice.  But  the  failure  of  the 
justice  to  so  Indorse  such  summons  shall 
in  nowise  affect  the  same  or  any  service 
or  proceeding  in  the  case.” 


Section  2197,  R.i$.  Mo.  1929  provides: 


_ 9 

"iSrery  justice  Issuing  any  process 
authorized  by  this  artiole,  upon  being 
satisfied  that  such  process  will  not 
be  executed  for  want  of  an  officer 
to  be  had  in  time  to  execute  the  same, 
or  in  all  cases  where  the  constable 
is  a party  to  the  pending  suit  or  is 
otherwise  interested  in  the  result 
thereof,  may  empower  any  suitable 
person,  not  being  a party  to  the  suit, 
to  execute  the  same,  by  indorsement 
upon  such  process  to  the  following 
effect:  'At  the  request  and  risk  of 

the  plaintiff,  I authorize 
to  execute  this  writ.  JS.F.,  Justice 
of  the  Peace.'  And  the  person  so 
empowered  shall  thereupon  possess  all 
the  authority  of  a constable  in 
relation  to  the  execution  of  such 
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process,  and  shall  be  subject  to 
the  same  obligations,  and  shall 
receive  the  same  fees  for  his 
services. " 


Section  2183  relates  to  the  manner  of  coranencing  suits. 
All  of  the  above  sections  tend  to  indicate  that  the  constable  is 
to  serve  process  in  his  township.  However,  it  has  been  held 
that  the  powers  and  duties  of  a constable  are  eo-extensive  with 
those  of  the  sheriff,  as  was  said  in  the  case  of  Huhn  v.  Lang, 
122  Mo.  l.c.  606: 

”It  becomes  unnecessary  to  pass 
upon  the  other  contentions  that 
Kingsbury  had  no  right  to  turn  over 
the  Justice's  execution  to  Clary, 
his  successor.  The  statute  provides 
that  in  such  case  a sheriff  shall 
turn  over  all  unexecuted  writs  to 
his  successor.  Revised  statutes, 

1869,  sec.  4958.  The  duties  and 
powers  of  the  constable  within  the 
Jurisdiction  of  a Justice  are 
identical  with  those  of  a sheriff, 
and  the  same  reasons  exist  why  the 
unexecuted  writs  in  his  hands  should 
be  turned  over  to  his  successor  as 
in  the  ease  of  a sheriff.  In 
Vermont  and  Oregon  the  word  'sheriff' 
has  been  treated  in  similar  statutes 
as  generic,  and  broad  enough  to 
include  constables.  Winchell  v. 

Pond,  19  Vt.  198;  Hume  v.  Worris, 

5 Oregon,  478." 


t 

In  the  case  of  dtegall  v.  Pigment  & Chemical  Co.,  150  Mo. 
App.  £51,  with  reference  to  private  persona  deputized  to  serve 
process,  the  Court  said  (l.c.  285): 


"It  is  said  in  the  case  of  Huhn 
v.  Lang,  122  Mo.  600,  27  J.ff.  345, 
that  the  powers  and  duties  of  con- 
stables  within  the  Jurisdiction  of 
the  Justice  are  identical  with  those 
of  a sheriff,  and  so  with  reference  to 
this  special  constable,  while  his 
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returns,  as  we  hold  are  not 
as  conclusive,  his  powers  and 
duties  in  the  service  of  process 
which  he  has  power  under  the 
statute  to  make,  are  as  broad  as 
those  of  the  constable  himself  or 
of  a sheriff." 


In  the  case  of  State  v.  Taylor.  223  Mo.  App.  883.  it 
was  held  that  the  term  "sheriff"  may  be  construed  to  include 
"constables".  The  Court  sr id  (l.e.  888): 

"Mow  it  will  be  observed  that 
the  statute  (Sec.  3925.  supra) 
refers  only  to  the  sheriff  as 
the  proper  person  to  whom  a 
surrender  of  the  principal  may 
be  made  by  the  bail.  It  is. 
therefore,  contended  by  respond- 
ent  that  a surrender  to  the 
constable  is  not  a compliance 
with  the  statute.  The  term 
sheriff  may  be  construed  as 
generic  and  sufficiently  broad 
and  comprehensive  as  to  Include 
constables." 


COKGHUJluK 

While  it  is  generally  recognized  that  a constable  is  the 
chief  process  officer  of  a justice  court  and  a sheriff  is  the 
chief  process  officer  of  the  circuit  court,  yet.  as  stated  in  the 
above  decisions,  each  officer* a power  is  co-extensive  with  the 
other  insofar  as  the  township  is  concerned.  A deputy  sheriff 
has  the  same  powers  as  the  sheriff  with  rare  exceptions.  Hence, 
the  question  resolves  itself  into  whether  or  not  the  sheriff  can 
serve  process  in  the  justice  court.  T.ire  think  if  the  justice  deslg 
nates  the  sheriff  to  serve  the  process  and  includes  the  3ame  in 
his  minutes,  he  has  the  authority  and  power  to  do  so. 


Respectfully  submitted. 


APiROVAD: 


QLLIYKA  1.  NOLJSN, 

Assistant  Attorney  General. 


John  v.  hoir#MAlt,  JrTT 

(a.Ctlns)  ikttnpnav  0«fu 


COUNTY  FINANCIAL  JTATEM2NT:  State  Auditor  prepares  forms  to  be  printed 
and  approves  financial  statement  as  to  form  only;  it  is  duty  of  person 
designated  to  prepare  financial  statement  to  show  that  same  is  correct; 
if  financial  statement  is  not  included  in  preparing  the  budget,  it  may 
be  paid  out  of  Classes  5 or  6 or  out  of  an  ascertainable  surplus  in  any 
of  the  other  classes,  or  out  of  delinquent  taxes. 
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iir.  L.£.  Cass, 

Clerk  of  County  Court, 
Webster  County, 
Marshfield,  Missouri. 


Dear  Air: 


This  department  is  in  receipt  of  your  letter  of 
April  18  wherein  you  make  the  following  Inquiry: 

' a T 

" * * * I would  like  to  have  an 
opinion  in  regard  to  the  financial 
statement.  Does  the  State  Auditor 
approve  the  financial  statement  as 
to  fora  only?  If  so,  upon  whoa 
does  the  responsibility  rest  if  it 
isn’t  correct?  In  other  words,  is  it 
the  duty  of  the  County  Court  to  see 
that  it  is  correct  before  they  pay  for 
the  making  and  printing  of  said  finan- 
cial statement? 

"If  a statement  is  made  up  which  is 
incorrect  and  a challenge  has  been  filed 
before  the  court  as  to  its  incorrect- 
ness, can  it  be  legally  paid  for  until 
the  agent  or  agents  who  made  it  prove 
that  it  is  correot?  Just  what  steps  should 
be  taken  in  a case  like  this? 

"also,  there  was  nothing  set  up  in  the 
budget  to  pay  for  the  making  or  printing 
of  said  financial  statement.  All  of  our 
anticipated  revenue  has  been  budgeted 
against  and  I am  wondering  after  the  other 
is  cleared  up  how  we  are  going  to  pay 
said  claims  if  they  are  just  and  due. 

On  account  of  there  being  nothing  set  apart 
in  the  budget,  to  pay  for  the  making  and 
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and  printing  of  the  financial 
statement  for  this  county,  I have 
refused  to  issue  warrants  to  pay 
same,  as  there  is  nothing  provided 
in  the  budget  to  pay  this,  am  I 
compelled  to  issue  warrants  to  pay 
same?" 


Z 

The  Jtate  auditor  approves  the 
financial  statement  as  to  form  only 

Under  the  provisions  of  oec.  12166,  Laws  of  Ho.  1933, 
page  336-357,  it  is  the  duty  of  the  Jtate  Auditor  to  prepare 
sample  forms,  as  follows: 

" * * * ffithin  twelve  months 
after  the  effective  date  of  this 
act  the  otate  Auditor  shall  prepare 
sample  forms  for  financial  state- 
ments end  shall  mail  the  same  to 
the  county  clerks  of  the  several 
counties  in  this  state,  but  failure 
of  the  auditor  to  supply  such  form 
shall  not  in  anywise  excuse  any  person 
from  the  performance  of  any  duty 
imposed  by  this  act.  * * * n 

The  otate  Auditor  does  not  vouch  for  the  authenticity 
or  correctnesi  of  a printed  financial  statement;  he  merely  pre- 
pares the  form  which  should  be  followed  in  the  printing  of  the 
same.  Once  the  form  is  prepared,  his  duty  ends,  except  as 
provided  in  3eo.  12166,  he  must  notify  the  county  treasurer 
of  the  receipt  of  the  proof  of  publication. 


II 

it  la  the  duty  of  tbs  person 
ealpnated  to  prepare'  the 
financial  statement  to  show 
that  the  same  is  correct 


Section  12165,  passed  by  the  Legislature  in  1931  mas 
repealed  and  a new  section  enacted  by  the  Legislature  of  1935 
known  as  Section  12165  (Laws  of  iio.  1935,  page  317).  Under  the 
provisions  of  this  section,  the  county  court  may  designate  some 
person  to  prepare  a financial  statement  and  the  same  must  be 
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prepared  In  conformity  with  the  provisions  of  section  12165.  If 
the  county  eourt  does  not  designate  some  other  person,  it  may 
designate  the  Clerk  of  the  County  Court.  In  either  event  the 
following  certificate  must  be  appended  to  the  prepared  statement: 

"I,  the  duly 

authorized  agent  appointed  by 

the  county  court  of  

county,  State  of  Missouri,  to 
prepare  for  publication  the 
financial  statement  as  required 
by  section  12165  of  the  Revised 
Statutes  of  Missouri,  1929,  hereby 
certify  that  I have  diligently 
checked  the  records  of  said 
county  and  that  the  above  and 
foregoing  is  a complete  and  correct 
statement  of  every  item  of  informa- 
tion required  in  said  section  12165 
of  the  Revised  Statutes  of  1929 
for  the  year  ending  December  19... • 
and  especially  have  I checked  every 
receipt  from  every  source  whatsoever 
and  every  disbursement  of  every  kind 
and  to  whom  and  for  what  each  such 
disbursement  was  made  and  that  each 
such  receipt  and  disbursement  Is 
accurately  shown.  (If  for  any 
reason  complete  and  accurate  informa- 
tion Is  not  given  the  following  shall 
be  added  to  the  certificate): 
inceptions:  the  above  report  Is 
Incomplete  because  proper  Information 
was  not  available  in  the  following 

records which  are  in  the 

keeping  of  the  following  officer 
(or  officers)  The  person  designated 
to  prepare  the  financial  statement 
shall  give  in  detail  any  Incomplete 
data  called  for  by  this  act." 


from  the  above  quoted  certificate  you  will  note  that  the 
person  designated  to  prepare  the  statement  must  certify  that  the 
same  Is  a correct  statement  of  every  Item  of  Information  required 
by  said  section.  The  certificate  also  contains  an  exception  if 
the  report  cannot  be  complete  in  every  detail  because  of  insufficient 
information. 

If  the  person  designated  to  make  the  statement  certify  falsely 
to  any  fact,  the  following  provision  is  made  to  cover  the  same: 

(Laws,  1935,  p.  319) 
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"Any  person  falsely  certifying 
to  any  fact  covered  by  the  cer- 
tificate by  this  act  required 
shall  be  liable  on  his  bond 
therefor  and  upon  conviction  of 
so  falsaly  certifying  to  any  fact 
covered  by  such  certificate  shall 
be  guilty  of  misdemeanor  and  pun- 
ished by  a fine  of  not  less  than 
two  hundred  dollars  or  more  than 
one  thousand  dollars  or  by 
imprisonment  in  the  county  jail 
for  not  less  than  thirty  days  nor 
more  than  six  months  or  by  both 
such  fine  and  imprisonment.  Any 
person  charged  with  the  responsi- 
bility of  preparing  the  financial 
report  by  this  act  required,  who 
shall  wilfully  or  knowingly  make 
a false  report  of  any  re cord , shall, 
in  addition  to  the  penalty  other- 
wise provided  for  in  this  act,  be 
deemed  guilty  of  felony •" 

In  1933,  the  legislature  made  the  following  provision 
in  regard  to  the  person  employed  to  prepare  the  financial  state- 
ment of  the  county  (Laws  of  ko.  1933,  p.  357}: 

,f  * * * If  county  court  shall 
employ  any  person  other  than  a 
bonded  county  officer  to  prepare 
the  financial  statement  herein 
required,  the  county  court  shall 
require  such  person  to  give  bond 
with  good  and  sufficient  sureties 
in  the  penal  sum  of  one  thousand 
dollars  for  the  faithful  performance 
of  his  duty.  If  any  county  officer 
or  other  person  employed  to  prepare 
financial  statement  herein  provided 
for  shall  fall,  neglect,  or  refuse 
to,  in  any  manner  comply  with  the 
provisions  of  this  act  he  shall,  in 
addition  to  other  penalties  herein 
provided,  be  liable  on  his  official 
bond  for  dereliction  of  duty." 

os  to  whether  the  financial  statement  is  correot  or  incorrect, 
is  a question  of  fact.  If  the  person  who  was  designated  to  prepare 
the  statement  for  a stipulated  amount  has  properly  prepared  same 
and  made  the  certificate,  then  he  is  entitled  to  his  compensation. 
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If  he  has  not  properly  prepared  It,  and  we  think  the  burden  Is  on 
him  to  prowe  that  the  same  was  prepared  in  conformity  with  the 
statutes,  then  he  has  not  fulfilled  his  contract  and  the  county 
court  would  be  justified  In  refusing  to  pay  until  the  same  Is 
properly  prepared* 


III 

i'ith  reference  to  the  failure  of  the  county  court  to 
Include  In  the  budget  the  cost  of  preparing  the  financial  state- 
ment, an  opinion  was  rendered  by  this  department  on  March  21,  1935 
to  the  Honorable  J.T.  Pinnell,  Prosecuting  attorney,  Plnevllle, 
Missouri,  which,  while  not  directly  bearing  on  the  question  you 
ask,  embodies  the  same  principle,  and  we  believe  is  applicable 
thereto;  a copy  of  this  opinion  Is  herewith  enclose#. 


Respectfully  submitted. 


OLLITSfi  W.  ROLAN, 
Assistant  Attorney  General. 


APPROVED: 

“■Jcffli  ilC^ilAK,  Jr., 

(acting)  Attorney  General. 


SCHOOL  FUNDS:  County  court  has  right,  absent  fraud,  to  sell 

property  acquired  through  foreclosure  1 school 
funds  if  such  be  the  most  advantageous  to  the 
school  or  schools  interested  therein. 


October  D4,  1936. 


honorable  T.  0.  Carver 
Prosecuting  Attorney 
Pulaski  county 
Wayne svi lie,  Missouri 
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Dear  It.  Carver: 


This  is  to  acknowled0e  your  letter  as  follows: 

"Recently  the  County  Court  of  this 
County  caused  to  bo  f oroc losed  a num- 
ber of  School  Fund  Mortgages.  A 
number  of  the  mortgages  had  consider- 
able accrued  interest  and  in  some 
casos  the  amount  owing  on  principal 
and  interest  v/as  more  than  the  farms 
are  now  worth  as  the  loans  were  made 
back  when  farm  land  commanded  a 
better  price  and  value. 

"The  county  bought  or  bid  in  a number 
of  farms  for  the  amount  owing  and  now 
have  the  farms  on  their  hands,  at  a 
price  greater  than  the  value  of  the 
farms • 

"They  asked  me  if  they  had  the  right 
to  sell  the  farms  or  any  part  of  them 
for  less  than  the  amount  they  bid 
them  in  for,  and  to  accept  a substan- 
tial aown  payment  and  accept  a mort- 
gage on  the  balance  owing  on  the  sell- 
ing price. 

"I  told  them  that  in  my  opinion  as 
financial  agents  of  the  County^  busi- 
ness affairs  that  they  had  the  right 
to  do  so  so  long  as  they  obtained  a 
fair  and  reasonable  valuo  for  the 
farms  based  on  present  values.  That 
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the  matter  should,  be  handled  according 
to  the  dictates  of  good  business  judg- 
ment. 

"T  ey  asked  me  to  obtain  your  official 
opinion  on  the  matter  so  will  you  kindly 
furnish  me  v/ith  an  opinion  on  the  above 
matter  at  your  earliest  convenience,” 


fho  Supremo  Court  of  Missouri  in  Veal  v,  Chariton 
County  ^ourt,  15  Mo.  412,  414,  at  an  early  date  (1852),  in 
speaking  of  the  relationship  of  the  county  court  to  the 
school  funds,  said* 

"In  relation  to  these  funds,  the  county 
courts  are  trustees,  fhey  have  no 
authority  to  dispose  of  the  principal 
entrusted,  or  any  of  its  interest, 
otherwise  tlwi  is  pr,  scribed  by  law," 

See,  also:  Montgomery  County  v.  Auchley,  105  Mo.  492;  .oafayette 
Cou  ty  v.  ilixon,  69  Mo.  581, 


Section  9248,  ...  S.  lio.  1929,  places  the  management 
of  school  funds  in  the  county  courts  of  the  respective  counties. 
Section  9254,  R.  S,  Mo.  1929,  gives  the  county  court  authority 
to  sell  the  property  when  the  principal  and  interest,  or  any 
part  thereof,  remains  unpaid.  Section  9256,  R.  S.  Mo,  1929, 
authorizes  the  county  court  to  repossess  the  property  by  pur- 
chase, and  in  part  provides  as  follows: 

" he never  any  property  heretofore  or 
hereafter  conveyed  in  trust  or  mortgaged 
to  secure  the  payment  of  a loan  of 
school  funds  shall  be  ordered  to  be  sold 
under  the  provisions  of  this  chapter,  or 
by  virtue  of  any  power  in  such  convey- 
ance in  trust  or  mortgage  contained,  the 
county  court  having  the  care  and  manage- 
ment of  the  school  fund  or  funds  out  of 
which  such  loan  was  made  may,  in  Its 
discretion,  for  the  protection  of  the 
interest  of  the  schools,  become,  through 
its  agent  thereto  duly  authorized,  a 
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bidder,  on  oehalf  of  its  county,  at 
the  sale  of  such  property  as  aforesaid, 
and  nay  purchase,  take,  hold  and 
manage  for  said  county,  to  the  use  of 
the  township  out  of  the  school  fund  of 
which  such  loan  was  made, 

The  county  court  of  any  county  holding 
property  acquired  as  aforesaid  may 
appoint  an  agent  to  take  change  of, 
rent  out  or  lease  or  otherwise  manage 
the  same,  under  the  direction  of  said 
court;  but  as  soon  as  practicable,  and 
in  the  jud  ;mena  o.  said  court  advah- 
ta, ,eous  to  the  school  or  schools  in- 
terns ^ed  therein,  such  property  sFalil 
be  resoTd  in  3uch  manner  and  on  such 
terms,  at  public  or  privato  saXc,  as 
said  court  may  dee  ; best  for  the 
interest  of  said  school  or  schools; 

v -Jc 


trom  the  above  provisions  of  the  statute  it  is  to 
be  noted  that  the  county  c urt  has  the  power  to  protect 
school  funds  even  to  the  extent  of  becoming  the  purchaser  in 
the  event  of  f oreclosure. 

although  the  cotin ty  may  become  the  purchaser  of 
property  foreclosed  under  a school  mortgage,  yet  it  was 
never  intended  that  the  county  should  remain  tlie  owner  of 
the  property,  as  Section  9256,  supra,  specifically  provides 
that  the  county  court  should  dispose  of  the  property  as  soon 
as  practicable  "and  in  the  Judgment  oi  said  court  advantageous 
to  the  school  or  schools  interested  therein,"  However,  the 
county  court  is  not  permitted  to  sell  property  acquired 
through  foreclosure  unless  such  sale  would  be  a vanta^eous 
to  the  schools.  In  other  words,  the  county  court  could  not 
use  the  means  and  method  of  satisfying  a school  fund  mortgage 
by  causing  the  property  to  oe  foreclosed  and  the  full  amount 
of  the  loan  bid  in  order  to  acquire  the  property,  nd  then 
turn  around  and  sell  the  property  at  a much  less  figure  back 
to  the  original  owner  of  the  property.  In  other  words, 
county  court  a are  trustees  and  if  any  fraud,  collusion,  or 
co  ni vance  on  their  part  is  evidenced  in  satisfying  school 
mortgages  by  the  procedure  of  foreclosing  and  bidding  in  the 
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property  at  the  amount  o .lng,  ai  d then  reselling  said  prop- 
erty at  a lower  figure,  said  transaction  would  be  voidable. 

It  is  our  opinion  that,  absent  fraud,  the  county 
court  has  the  power  and  authority  under  Section  9256,  supra, 
to  sell  property  acquired  through  foreclosure  of  school  fund 
mortgages  if  such  sale,  in  the  Judgment  of  the  county  court, 
is  the  most  advantageous  to  the  school  or  schools  interested 
therein. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


APPROVED: 


JO:g  EO  ' mr'-JrT.  " 

(Acting)  Attorney-General 
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Mo.  STATE  HIGHWAY  PATROL:  Designation  of  "sergeant"  instead  of 
"patrolman"  is  itamaterial  so  long  as  compensation  does  not  exceed 
that  of  oatrolman;  maximum  employees  of  Patrol,  exclusive  of  Janitors 
and  clerks  are  10  captains  and  115  patrolmen;  Commission  can  increase 
salary  of  enlisted  men  who  have  served  five  years  10%  or  any  other 
per  cent  if  it  does  not  exceed  #2400  for  captains  and  #1800  for 

patrolmen.  /‘,‘7 

December  4,  1936. 


Honorable  Charles  F.  Carter, 
Budget  Commissioner, 
Jefferson  City,  Mo. 


Dear  Sirs 


This  department  is  in  receipt  of  your  letter  of  November  28, 
wherein  you  request  an  opinion  in  regard  to  the  budget  of  the  Missouri 
State  Highway  Patrol.  Your  letter  embodying  the  facts  is  as  follows: 

"Will  you  please  tell  us  if  there  is  any 
provision  in  the  lav  to  pay  sergeants 
a salary  under  the  Patrol  iiot.  1 can 
find  none. 

"What  is  the  maximum  number  of  employees 
they  cam  employ  under  the  *.et  outside 
of  janitors  and  clerks?  Can  the  Commis- 
sion lnorease  the  pay  of  enlisted  men 
who  have  served  five  years  10  per  cent 
or  any  other  per  cent?" 


I 

The  first  paragraph  of  your  letter  relates  to  the  question 
of  sergeants  receiving  a salary  under  the  Patrol  ^ct.  The  Missouri 
State  Highway  Patrol  wan  created  by  statute;  its  powers,  activities  aud 
members  are  controlled  and  limited  by  the  Act  Itself,  as  contained  in 
Laws  of  Mo.  1931,  p.  231,  Sees.  1 to  20  inclusive.  'Rierefore,  if  we 
are  to  determine  the  legality  of  a sergeant  receiving  compensation  under 
the  act,  it  must  be  gleaned  either  specifically  or  impliedly  from  the 
terms  of  the  statute. 

Section  1,  p.  231,  contains  the  expression  - "There  is  hereby 
created  a force  consisting  of  a Superintendent  and  other  officers  and 
patrolmen,  as  herein  provided  * * *«  Section  2 of  the  Act  contains  the 
words  "'members  of  the  patrol*  as  used  in  this  .&ct  shall  be  deemed  and 
taken  to  mean  the  Superintendent,  captains  and  patrolmen  of  the  Missouri 
state  highway  patrol." 

Section  4,  p.  232,  provides  in  part  that  "The  Superintendent 
shall  appoint  ten  (10)  captains,  who  shall  have  the  same  qualifications 
ax  the  Superintendent.  Captains  shall  reoelve  salaries  to  be  fixed  by 
the  Superintendent  not  to  exceed  the  sum  of  two  thousand  four  hundred 
(#2,400.00)  dollars  each  per  year  * * * " 
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Section  5,  pertinent  to  the  question.  Is  as  follows: 

"The  superintendent  shall  appoint 
patrolmen  not  exceeding  one  hundred 
and  fifteen  (11&)  In  number  who 
shall  receive  salaries  to  be  fixed 
b y the  superintendent  not  exceeding 
the  sum  of  eighteen  hundred  ($1800.00) 
dollars  each  per  year.  Patrolmen 
shall  be  not  less  than  twenty-four 
(£4)  years  of  age  at  the  tins  of 
their  appointment." 


3ectlon  7 of  the  Act,  page  233,  pertinent  to  the  question. 
Is  as  follows: 

"•  * * All  lawful  rules  and  regula- 
tions of  the  superintendent  shall 
be  obeyed  by  the  members  of  the 
patrol  on  pain  of  dismissal  or  such 
lighter  punishment  either  by  suspension, 
fine,  reduction  in  rank  or  forfeiture 
of  pay  or  otherwise  as  the  superintendent 
may  adjudge." 

Section  8,  referring  to  the  administrative  rules  and 
regulations,  gives  the  .Superintendent  authority  to  classify  and 
rank  captains  and  patrolmen  - "All  promotions  to  a higher  grads 
or  rank  shall  he  made  from  the  next  lower  grade." 

dectlon  9 gives  the  Juperlntendent  authority  to  furnish 
the  members  of  the  patrol  with  "suoh  * * * Insignia  of  offlee  as 
the  Superintendent  may  deem  necessary." 

Bearing  in  mind  that  by  the  terms  of  Section  4 the  Super- 
intendent Is  limited  in  his  appointment  to  ten  (10)  captains,  who 
are  to  receive  not  to  exceed  §2,400.00  per  annum,  and  under 
Section  5 he  is  limited  to  the  appointment  of  one  hundred  fifteen 
(115)  patrolmen,  whose  salaries  are  not  to  exceed  $1800.00  per 
annum,  and  while  no  mention  Is  made  of  the  appointment  of 
sergeants,  yet  we  are  of  the  opinion  th^%  by  virtue  of  the  other 
sections  herein  quoted  giving  him  the  right  to  classify  and  rank 
captains  and  patrolmen  and  to  reduce  members  of  the  patrol  In 
rank  or  to  promote  them,  the  3uperlntendent  may  use  such  army 
designations  as  he  may  see  fit  in  carrying  out  the  intention  of 
the  Legislature  in  enacting  the  *.ot. 

7e  assume  that  you  are  interested  In  the  matter  from  the 
standpoint  of  the  budget  of  the  State  Highway  Patrol  and  that  the 
rank  of  sergeant  appears  instead  of  captain  or  patrolman.  We 
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cure  of  the  opinion  that  if  the  salary  of  "sergeant"  does  not 
exceed  the  compensation  as  provided  for  patrolman,  then  the 
designation  "sergeant"  instead  of  "patrolman"  is  immaterial  in 
so  far  as  the  budget  is  concerned. 


n 

Your  second  question  relates  to  the  number  of  employees 
that  may  be  employed  under  the  .act  exclusive  of  Janitors  and 
clerks • 


.Section  19  of  the  original  act  (Lass  of  !io«  1931,  p.  236) 
was  repealed  and  a new  section  enacted  in  lieu  thereof  (Laws  of 
Mo.  1933,  p.  409)  and  among  other  things  the  section  provides 
that  the  State  Highway  Commission  shall  employ  and  assign  to  the 
Superintendent  such  clerical  force  and  other  subordinates  as 
are  necessary  and  shall  furnish  to  the  patrol  office  equipment, 
etc.  Therefore,  the  number  of  clerks  and  other  employees  is 
left  to  the  discretion  of  the  State  Highway  Commission.  However, 
as  to  the  maximum  number  of  employees,  exclusive  of  janitors  and 
clerks,  we  think  the  number  of  captains  as  set  forth  in  Section 
4,  supra,  and  the  number  of  patrolmen  as  set  forth  in  Section  5, 
supra,  are  the  maximum  number  that  may  be  appointed  by  the 
Superintendent • 


in 

Your  last  question  is  to  the  effect  - "Can  the  Commission 
Increase  the  pay  of  enlisted  men  who  have  served  five  years 
10  per  cent,  or  any  other  per  cent?" 

Sections  4 and  5 of  the  Act  (Laws  of  Mo.  1931,  p.  232) 
state  in  each  instance  that  the  salary  is  not  to  exceed  certain 
amounts.  In  1933,  the  Legislature,  at  page  114  (Laws  of  Mo.  1933) 
passed  what  might  be  termed  a blanket  reduction  in  the  salaries 
of  the  members  and  officials  of  the  State  Highway  Department. 

The  State  Highway  Patrol  is  under  the  control  of  the  State  highway 
Commission,  yet  it  is  merely  an  auxiliary  of  said  Commission, 
and  we  are  of  the  opinion  that  the  reduction  in  salaries  and  the  lim- 
itation as  contained  in  Section  2a  (Laws  1933,  p.  114)  has  no 
reference  to  the  reduction  of  salaries  of  members  of  the  state 
Highway  Petrol. 

We  are  also  of  the  opinion  that  the  Commission  can  increase 
the  salary  of  enlisted  men  who  have  served  five  years  10#,  or 
any  other  per  cent,  provided  the  inorease  in  pay  does  not  exceed 
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<#£400.00  in  the  ease  of  captains  and  §1800  in  the  case  of 
patrolmen. 


Respectfully  submitted. 


OLLIYER  ■?.  NOLEN, 
assistant  attorney  General. 


AFPRGVliD : 


TTirr^TuiR] 

(acting)  attorney  General. 


OWN: AH 


MERCHANT — LICENSE,:  Persons  who  deal  In  selling  ice  at 

any  stand  must  obtain  merchandising 
license  and  execute  surety  tond. 


January  22,  1956. 


Honorable  Richard  Chamier 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

Lear  Sir: 


Vie  acknowledge  your  request  for  an  oninion  dated 
January  11,  1956,  which  reads  as  follows: 

"Mr*  Rohan  is  the  General  Manager 
of  the  Home  Ice  Comoany  of  Moberly, 
Missouri*  This  concern  is  engaged 
in  the  business  of  manufacturing 
of  Ice  and  selling  the  same  to  re- 
tailers for  the  retail  trade.  They 
do  no  retailing  themselves. 

"Hugh  Hinton,  County  Collector,  has 
requested  this  institution  to  give 
bond  for  a merchandising  license  in 
Randolph  County. 

"I  would  appreciate  your  advice  on 
this  subject  as  to  whether  or  not 
the  Home  Ice  Comoany  is  liable  for 
a merchandising  license.  If  nossible 
I would  appreciate  this  Information 
being  given  verbally  to  Kr.Rohan 
and  an  opinion  later  sent  to  me. 

If  it  is  not  oosslble  to  give  the 
information  to  Mr.Rohan  Immediately, 
you  may  then  send  the  opinion  to  me, 
but  I would  appreciate  one  of  your 
assistants  discussing  this  problem 
with  Mr.  -tohan." 


Section  10075  R.  S.  Mo.  1929,  provides: 

"Every  person,  corporation  or  co- 
partnership of  persons,  who  shall 
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<Jeal  in  the  selling  of  goods,  wares 
and  merchandise,  including  clocks, 
at  any  store,  stand  or  place  occu- 
rred for  that  purpose,  is  declared 
to  be  a merchant.” 

Section  10076  R.  S.  Mo*  1929,  provides: 

"No  person,  corporation  or  copart- 
nership of  persons  shall  deal  as  a 
merchant  without  a license  first 
obtained  according  to  law;  and 
every  person  so  offending  shall 
forfeit  to  the  state  not  less  than 
fifty  nor  more  than  five  thousand 
dollars  for  every  such  offense,  to 
be  oecovered  by  indictment  or  in- 
formation." 

Vie  believe  that  since  the  Home  Ice  Company  of 
Moberly  manufactures  and  sells  ice  to  retailers,  at 
the  place  occupied  for  that  purpose,  in  the  ordinary 
course  of  trade,  that  said  company  is  a merchant  and 
falls  within  the  provisions  of  sections  10075  and  10076, 
supra,  and  is  liable  for  a merchandising  license  tax* 

See  State  v.  Vhittaker,  33  Mo*  467. 

In  the  case  of  Kansas  City  v.  Ferd  Heim  Brewing 
Company,  73  S.  W*  302;  98  Mo.  Ap.  590,  1*  c*  594,  the 
court  said: 

"It  will  be  seen  by  these  decisions 
that  a manufacturer  may  or  may  not 
be  a merchant  within  the  meaning  of 
the  charter  and  the  statute  of  the 
State.  If  he  keeps  at  a store,  stand 
or  other  place,  in  stock  articles 
manufactured  by  him  for  sale  in  the 
ordinary  course  of  trade,  he  Is  a 
merchant.  If  he  only  manufactures 
upon  order  he  Is  not  a merchant. 

It  is  therefore  a mixed  question  of 
law  and  fact  whether  a manufacturer 
is  or  Is  not  a merchant*" 
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The  Missouri  merchant's  tax  law  does  not  specifi- 
cally exempt  merchants  who  well  to  retail  merchant  s,  but 
who  are  not  In  the  retail  business  themselves*  <e  see 
no  reason  for  exemption  by  Implication. 

The  Laws  of  1935,  page  407,  section  10078,  provides: 

"^ny  person,  corporation  or  copartner- 
ship of  persons  aoolying  for  a license 
to  vend  merchandise  shall,  before  he 
or  they  shall  receive  such  license, 
execute  a bond  to  the  state,  with 
good  and  sufficient  surety,  conditioned 
that  he  will,  on  or  before  the  first 
day  of  January  next  following,  oay 
to  the  collector  of  the  nroner  county 
the  tax  due  upon  such  license;  which 
bond  shall  be  aooroved  by  the  collector, 
and  his  aonrowal  Indorsed  thereon* 

We  are  of  the  further  opinion  that  before  obtain- 
ing a merchant  's  license,  the  law  requires  that  the 
Home  Ice  Company  execute  a merchant's  bond  as  ner  section 
10078,  supra,  which  is  to  be  aoproved  by  the  county  col- 
lector. 


Tours  very  truly 


A PROVED: 


Wil.  JRR  SAWYERS 

Assistant  Attorney  General. 


JOHM  W.  HOiHfiAlf,  Jr. 
(Acting)  Attorney  General. 
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PENSIONS:  Accrued  assistance  due  applicant  to  be 
applied  on  funeral  expenses,  When. 


4,1  ss  fteba  E.  Choate 
Assistant  Commissioner  of 
Old  Age  Assistance 
Jefferson  City , Missouri 


Dear  Aadam: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"Section  24  of  the  Missouri  Old 
Age  Assistance  Law  states: 

' . . • and  in  case  any  applicant 
shall  die,  having  any  accrued  or 
unpaid  assistance,  the  amount 
thereof  shall  be  paid  to  the  legal 
representative  of  such  applicant; 
but  if  there  be  no  administration 
upon  the  estate  of  the  deceased 
applicant  within  a period  of  60 
days  after  his  death,  then  the 
amount  due  shall  be  paid  to  whomso- 
ever would  be  entitled  thereto 
under  the  laws  of  this  State  and 
the  provisions  of  this  Act.  ...  * 

"..e  should  like  to  ask  if  accrued 
assistance  does  not  constitute  a 
portion  of  the  applicants  estate 
and  if,  under  Section  15  of  the  Law, 
it  should  not  apply  to  burial  ex- 
pense. Will  you  study  through 
this  phase  of  the  law  and  let  us 
know  whether  or  not  accrued 
assistance  is  a part  of  the  appli- 
cant's estate  and  Whether,  as  such. 
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it  should  apply  on  funeral  benefit. 

"«»e  should  appreciate  our  opinion 
soon.  " 


Section  15  of  the  Old  Age  Assistants  Act  provides: 


"On  the  death  of  any  person  re- 
ceiving old  age  assistance , such 
reasonable  funeral  expenses  for 
burial  shall  be  paid  to  such  per- 
sons as  the  state  board  directs; 
provided,  that  such  expenses  do 
not  exceed  vlOO.OO  and  the  estate 
of  the  deceased  is  insufficient 
to  defray  the  same." 


Section  24  of  said  Act  provides  that  any  accrued 
assistance  due  an  applicant  at  the  time  of  his  death  shall 
be  paid  to  the  legal  representative  of  such  applicant.  If 
there  be  no  administration  on  the  estate  of  the  deceased 
within  a period  of  sixty  days  after  his  death,  the  amount  Is 
to  be  paid  to  whosoever  Is  entitled  thereto  under  the  laws  of 
the  state.  It  is  plain,  therefore,  that  the  accrued  assistance 
due  an  applicant  at  the  time  of  his  death  is  to  be  paid  to  the 
administrator  of  his  estate,  if  any.  It  Is  also  plain  that 
the  board  shall  pay  the  funeral  expenses  of  such  person  If  they 
do  not  exceed  one  hundred  dollars  (£100.00)  , only  in  case  the 
estate  of  the  deceasea  is  insufficient  to  oay  the  same.  the 
accrued  assistance  paid  to  an  administrator  would,  of  course, 
be  a part  of  the  estate  of  said  deceased  pensioner  and  would  be 
administered  upon  in  the  same  manner  as  any  other  property. 
Whether  or  nolthe  money  so  paid  to  the  administrator,  or  any 
part  thereof,  would  go  to  pay  the  funeral  expenses  would  have 
to  be  determined  in  each  particular  case.  Under  the  provisions 
of  Section  182,  Revised  Statutes  Missouri  1929,  funeral  expenses 
are  placed  in  Class  1 of  demands  against  the  estate  and  have 
priority  over  other  debts  against  the  estate.  However,  In 
particular  cases,  statutory  allowances  are  made  to  certain 
persons  free  of  debt.  For  Instance,  under  the  provisions 
of  Section  107,  Laws  of  Missouri  1935,  page  164,  the  widow 
or  widower  is  entitled,  in  addition  to  dower,  to  certain 


kiss  Hdba  Choate 


February  4,  1936 


-3  - 


articles  of  property  and  such  sums  of  money.  In  exclusion 
of  all  debts,  claims,  charges,  legacies  and  bequests,  as 
the  court  may  deem  reasonable  for  the  proper  support  of 
said  widower  or  widow  and  the  minor  child  ren  under  the  age 
of  eighteen  years.  If  any,  for  the  period  of  one  year  after 
the  death  of  the  spouse. 

In  addition  thereto,  the  widow  or  widower  is 
allowed  personal  property  not  to  exceed  the  appraised  value 
of  four  hundred  dollars  ($400.00)  under  the  provisions  of 
Section  108,  Revised  Statutes  .llsaourl  1929.  And  under  the 
provisions  of  Section  110,  If  the  widower  or  widow  does  not 
receive  the  property  thus  allowed,  the  court  shall  order  the 
money  to  be  paid  to  the  widower  or  widow. 

Under  the  provisions  of  Section  111,  Revised  Statutes 
Missouri  1929,  If  a widow  or  widower  dies  leaving  no  surviving 
husband  or  wife  but  minor  children  under  el  hteen  years  of  age, 
they  are  entitled  to  the  same  property  and  allowances  as  the 
widow  or  widower  would  have  been. 

Under  the  provisions  of  Section  2,  Revised  Statutes 
Missouri  1929,  the  probate  court  may  refuse  to  grant  letters 
of  administration  on  eatates  of  deceased  persons  not  greater 
in  amount  than  Is  allowed  by  law  as  the  absolute  property  of 
the  widower,  widow  or  minor  children  under  the  age  of  sixteen 
years,  and.  If  he  order  no  letters  of  administration  shall  be 
Issued  on  such  estate,  tuch  widower,  widow  or  minor  children 
are  authorized  to  collect,  sue  for  and  retain  all  the  property 
belonging  to  such  estate. 


COHCLUSIOB 


In  view  of  the  above.  It  Is  the  opinion  of  this 
department  that  any  accrued  assistance  due  an  applicant 
at  the  time  of  his  death  shall  be  paid  to  the  administrator 
or  executor  of  his  estate,  if  one  be  appointed  within  sixty 
days  after  his  death,  and  that  the  money  so  paid  is  a part 
of  decedent’s  estate  and  should  be  administered  upon  as  any 
other  property  belonging  to  the  estate.  If  the  probate 
court  finds  that  the  estate  of  such  deceased  person  Is  not 
greater  In  amount  than  is  allowed  by  law  as  the  absolute 
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property  of  the  widower,  widow  or  minor  children  under  the 
age  of  eighteen  years.  If  any,  such  accrued  assistance  should 
be  paid  to  such  widower,  widow  or  minor  children.  If  the 
estate  of  such  deceased  pensioner  Is  sufficient  to  pay  the 
funeral  expenses  of  the  deceased,  after  deducting  the  costs 
of  administration,  and  the  absolute  property  allowed  any 
widower,  widow  or  minor  children,  then  the  . tate  ooard  should 
not  pay  the  funeral  expenses  of  such  person  under  the  pro- 
visions of  Section  15  of  the  Old  Age  Assistance  Act.  If  the 
estate  is  not  sufficient  to  pay  the  same,  the  board  should 
oay  such  expenses  If  they  do  not  exceed  one  hundred  dollars 
(5100.00) . 


Yours  very  truly. 


J.  K.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


*0HK  ...  UGl-Vi^K’,  'Jr. 

(Acting)  Attorney  General 


J ,T:LC 


OLD  AGE  PENSIONS:  May  not  limit  the  number  of  assistance 

checks  sent  to  out-of-state  adaresses, 
and.  permit  same  to  accrue  until  persons 
return  to  Missouri. 


February  13,  1936. 


miss  keba  i.  Choate, 
Assistant  Commissioner, 

Old  _*ge  Assistance  Division, 
Jefferson  City,  Missouri. 


Dear  Miss  Choate: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"A  situation  has  now  developed  upon 
which  we  would  like  the  advice  of 
your  department,  a number  of  persons 
on  the  Old  Age  assistance  Roll  have 
removed  to  other  states  stating  that 
they  plan  to  spend  the  winter  or  some 
such  length  of  time  with  relatives  out 
of  the  state.  Our  office  Is  contemplat- 
ing a ruling  pertaining  to  such  cases 
limiting  the  number  of  assistance  checks 
which  will  be  sent  to  out-of-state 
addresses. 

"Before  making  such  a ruling,  however,  we 
would  like  to  know  whether  or  not  it 
would  in  any  way  be  contrary  to  law  and 
whether  or  not,  when  the  person  returns 
to  the  state,  he  would  have  his  accrued 
assistance.  If  he  is  entitled  to  accrued 
assistance  when  he  returns  to  the  state, 
it  would  be  possible  for  him  to  come  back 
once  or  twice  a year,  get  the  assistance 
and  then  be  out  of  the  state  the  rest  of 
the  time." 

The  fact  that  a person  on  the  Old  Age  Assistance 
Roll  leaves  the  State  of  Missouri  to  spend  the  winter  or 
some  such  length  of  time  with  relatives  out  of  the  state 
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does  not  mean  that  he  is  no  longer  a "resident"  of  the  state 
of  Missouri  and  hence  ineligible  to  receive  assistance  under 
the  terms  of  the  Cld  Age  assistance  Act,  as  found  in  the  Laws 
of  Missouri,  1935,  pages  308-315.  This  was  pointed  out  in  an 
opinion  rendered  your  department  under  date  of  September  28, 
1935,  wherein  thefollowing  conclusion  was  reached  after 
citing  numerous  authorities: 

"In  view  of  the  above  authorities  we 
think  v/e  can  safely  draw  the  follow- 
ing conclusions:  That  the  word 
•residence’  as  used  in  Section  6 of 
the  Old  Age  Assistance  Act,  means  the 
place  where  the  family  of  any  person 
shall  permanently  reside  in  this  State, 
or,  if  such  person  has  no  family,  where 
he  or  she  shall  generally  lodge;  that 
while  the  term  ’domicile*  and  ’residence* 
cure  not  synonymous  that  ’residence’  does 
mean  a fixed  and  determined  home  rather 
than  a transient  or  temporary  abode;  that 
where  a residence  has  been  established, 
continuous  personal  presence  thereafter 
is  not  essential  to  a continuous  residence, 
especially  when  the  person,  whose  residence 
is  in  question,  has  a family  with  whom  he 
carries  on  family  relations;  that  the 
continuity  of  residence  Is  not  broken  by 
a mere  temporary  absence  with  the  intention 
of  returning  or  without  jx  he  finite  lnten- 
TTon  of  abandoning  eucF  residence;  that 
if  a person  leaves  his  residence,  and  while 
absent  forms  the  intent  of  not  returning, 
the  continuity  of  his  residence  is  broken 
as  though  he  had  formed  the  intent  at  the 
time  of  removing.  We  call  your  attention 
to  the  fact  that  the  question  of  ’residence* 
is  a question  of  fact  that  must  be  de- 
ter :lned  in  eu ch  lndivi dual  case  from  all 
the  facTs  and  surrounding  clrcui .stances. ** 

The  question  arises  whether  the  State  Board,  as  same 
is  defined  in  the  Act,  can  make  a ruling  limiting  the  number 
of  assistance  checks  sent  to  out-of-state  addresses. 

Absent  a finding  by  the  State  Board  that  a person  on 
the  Old  Age  Assistance  Roll  is  not  longer  a "resident",  he  is 
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entitled  to  have  his  assistance  check  sent  to  any  post  office 
address  that  he  desires,  and  any  ruling  withholding  the 
issuance  of  an  assistance  checks,  by  reason  of  the  fact  that  it 
goes  to  an  out-of-state  aduress  wo  aid  be  void  and  contrary  to 
the  Act,  as  evidenced  by  section  24,  which  provides  in  part 
that : 


"*  * * requisitions  shall  state 
among  other  things  that  the  requisi- 
tioner  is  the  recipient  of  the  assist- 
ance personally  and  that  he  or  she 
has  the  free  and  full  use  thereof,  and 
that  the  same  is  devoted  exclusively  to 
his  or  her  needs,  giving  his  or  her 
^resent  address ; and  each  applicant 
shall  forward  each  requisition  for 
assistance  last  accrued  to  the  State 
Auditor  who  shall  draw  a warrant  in 
favor  of  such  applicant  upon  the  State 
Treasurer  for  any  monies  in  the  treasury 
available  therefor  and  forward  sane  to 
the  applicant  or  the  legal  guardian 
thereof  jit  such  i:ost  office  address," 

"His  or  her  present  address"  cannot  be  interpreted 
by  any  stretch  of  the  imagination  to  refer  only  to  Hissouri 
addresses.  As  stated  by  the  court  in  the  case  of  Johnston  v. 
Ragan,  265  ko.  420,  178  S.  VY.  159,  1,  c.  163: 

"Statutes  are  not  to  be  construed  so 
as  to  result  in  an  absurdity  or  to 
impose  unnecessary  burdens,  and,  in  the 
absence  of  express  terms,  it  will  not 
be  presumed  that  the  Legislature  intended 
to  authorize  and  require  an  unreasonable 
proceeding.  Keenan  v.  Smith,  50  ho.  526." 

Having  come  to  the  conclusion  that  a "resident"  is 
entitled  to  have  his  assistance  checks  sent  to  any  post  office 
address  he  desires,  it  naturally  follows  that  the  checks  cunnot 
be  held  up  and  allowed  to  accrue  to  his  benefit  until  he  returns 
to  the  State  of  Missouri,  such  fact  is  evidenced  by  Section  12 
of  the  Act,  which  contemplates  that  all  applicants  who  have  all 
the  qualifi cations  and  have  been  approved  should  be  paid  monthly, 
thus : 


"The  county  board  shall  issue  to  each 
applicant  to  'whom  assistance  is  allowed 
a certificate  for  one  year,  stating  the 
amount  of  each  installment,  v.'hi ch  shall 
be  paid  monthly. " 
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The  language  of  the  statute  is  plain,  clear  and  un- 
ambiguous and  hence  must  be  given  effect,  and  a departure 
from  its  natural  meaning  is  not  justified  by  any  consideration 
of  consequences  or  public  policy,  our  court  in  the  case  of 
Betz  v.  K.  C.  Southern  ky.~Co.,  314  ^o.  390,  284  S.  tf.  455, 

1.  c.  461,  gave  expression  to  the  above  language  when  it  said: 

"In  36  Cyc.  1106,  it  is  said:  ,The  great 
fundamental  rule  in  construing  statutes 
is  to  ascertain  end  give  effect  to  the 
intention  of  the  Legislature.  This  in- 
tention, however,  must  be  the  inten- 
tion as  expressed  in  the  statute,  and 
where  the  meaning  of  the  language  used 
is  plain,  it  must  be  given  effect  by 
the  courts,  or  they  would  be  assuming 
legislative  authority.1  and  in  36  Cyc. 

1114,  it  is  f urthermore  said:  ’In  the 
interpretation  of  statutes,  words  in 
common  use  are  to  be  construed  in  their 
natural,  plain,  and  ordinary  significa- 
tion. It  is  a very  well-settled  rule 
that  su  long  as  the  lun^ua^e  used  is 
unambTTuous , a.  ueparture  from  its  natural 
meaning" is ' not  justified  fay  any  consiuera- 
tion  of  its  consequences , or  or  pufallo 
policy . ana  it  Is  the  plain  duty  of  the 
court  to  ^Ive  it  force~"and  effect.  • 

Stag  Ian  u,  J. speaking  for  this  court,  in 
banc,  in  Grier  v.  Railway  Co.,  £86  olO. 

1.  c.  534,  reviewing  the  selfsame  statute, 
recognized  the  well-settled  rule  when  he 
said:  ’The  primary  rule  for  the  inter- 

pretation of  statutes  is  that  the 
legislative  intention  is  to  be  ascer- 
tained by  means  of  the  words  it  has  used. 

All  other  rules  are  incidental  and  mere 
aids  to  be  invoked  when  the  meaning  is 
clouded.  When  the  language  is  not  only 
plain,  but  admits  of  but  one  meaning, 
these  auxiliary  rules  heve  no  office  to 
fill.  In  such  case  there  is  no  room  for 
construction.'  ^nd,  in  Clark  v.  Railroad 
Co.,  £19  ko.  1.  c.  534,  Lamm,  1.  J. , 
speaking  for  this  division  of  our  court, 
aptly  and  pointedly  said:  'Courts  heve 
no  right,  by  construction,  to  substitute 
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their  Ideas  of  legislative  intent  for 
that  unmistakably  held  by  the  Legislature 
and  unmistakably  expressed  in  legislative 
words.  „x;  ressu:  fecit  cessare  taciturn. 

.Ye  must  not  interpret  where  there  is  no 
need  of  it.  (hcCluskey  v.  Cromwell, 

11  N.  Y.  1.  c.  601-2.) »" 

From  the  foregoing,  we  are  of  the  opinion  that  a 
ruling  by  your  department  limiting  the  number  of  assistance 
checks  which  will  be  sent  to  out-of-state  addresses  and 
permitting  same  to  accrue  until  the  person  returns  to  the 
State  of  Missouri  would  be  void.  ;,e  are  of  the  opinion  that 
a person  having  all  the  qualifications  to  brint>  him  within 
the  terms  of  the  Old  A<_,e  assistance  Act  and  who  has  haa  his 
application  approvec  is  entitled  to  receive  his  assistance 
cheek  monthly,  whether  his  post  cfiice  address  is  in  Missouri 
or  in  a foreign  state. 


Respectfully  submitted, 


J.  E.  TAYLOR, 

Assistant  Attorney  General. 


APPROVED: 


Jem:  >/.  fccFiw;'; 

(Acting)  Attorney  General. 


OLD  AGS  PENSIONS:  Applicant  who  has  forfeited  his 

citizenship  cy  reason  of  con- 
viction of  desertion,  not  entitled 
to  receive  assistance . 


.«arch  15,  1956 


neha  Choate 
Assistant  Com  iso  ton  )r 
Old  Age  Assistance  Division 
Jefferson  City , Missouri 


Dear  .ladam: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

%e  have  received  the  following 
letter  from  Mr*  C.  E.  Larkins, 
of  the  uchanan  County  Old  Age 
Assistance  j-oard: 

" 'We  are  enclosing  a copy  of  a 
letter  from  the  Adjutant  General's 
Of: ice,  ..ashington,  regarding  the 
application  of  Lrederik  bmith,this 
city. 


H ihls  letter  states  that  Mr*  Smith 
has  lost  his  rights  of  citizenship, 
but  in  the  last  paragraph  you  will 
note  that  their  statement  leaves  some 
doubt  in  our  minds  as  to  whether  or 
not  this  man  is  entitled  to  assistance 
Inasmuch  as  the  Prosecuting  Attorney 
of  this  County  has  stated  that  it  is 
his  opinion  that  the  man  does  not 
necessarily  lose  his  right  of  suffrage 
in  Missouri  because  of  the  action  of 
the  Federal  Court-Martial  pertaining 
to  Army  service. 

This  is  the  second  case  of  this  kind 
that  has  come  to  our  attention,  and  we 
would  be  pleased  to  have  an  opinion 
from  your  deoartmont  or  the  Attorney 
General's  office  so  that  we  may  be 
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able  In  the  future  to  handle  these 
cases  promptly. • 

"We  have  also  a copy  of  the  follow- 
ing letter  from  E.  v.  Conley  of 
the  Adjutant  General *s  office, 

Washington,  D.  C. 

" * I have  your  letter  of  February 

21,  1936,  In  which  you  request  In- 
formation concerning  citizenship  in 
the  case  of  Frederik  Smith. 

" .the  records  show  that  x rederik  Smith 
enlisted  October  22,  1885,  at  Albany, 

New  York,  and  was  assigned  to  Company 
D,  19th  U.  S.  Infantry.  He  was  tried 
by  a general  court-martial  convened  at 
Ft.  ^clntosh,  Texas,  and  found  guilty 
of  desertion,  and  was  sentenced  to  be 
dishonorably  discharged  the  service  of 
the  United  states,  forfeiting  all  pay 
and  allowances  due  him,  and  to  be  con- 
fined at  hard  labor,  in  such  place 
as  the  proper  authority  shall  direct, 
for  a oeriod  of  four  (4)  years  and 
six  (6)  months.  The  sentence  was  ap- 
proved and  promulgated  in  0.C.;1.0. 
ft  36  dated  Hqrs.  Dept  of  Texas,  June  1, 
1886. 

’’Rights  of  United  States  citizenship 
are  forfeited  under  Sections  1996  and 
1998  U.  S.  revised  statutes,  only  upon 
conviction  by  a general  court-martial 
of  desertion  committed  prior  to  august 

22,  1912,  or  subsequently  in  time  of 
war. 

ni4r.  .rederick  hmith  has  lost  his  rights 
of  citizenship. 

"Nothing  has  been  found  of  record  to  show 
that  his  rights  of  citizenship  have  been 
restored,  however,  the  rirhts  of  suffrage 
differ  in  several  states  and  what  effect 
is  given  in  any  one  of  them  to  a dis- 
honorable discharge,  desertion  from  the 
Army,  Is  a matter  determined  under  the 
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constitution  and  laws  of  that  state.' 

"After  you  have  read  t crouch  these 
two  letters,  will  you  give  us  an 
opinion  on  the  citlzens'iip  standing 
of  i^rederlk  Smith,  as  It  would  apply 
to  Section  6 of  the  *ilssourl  Old  Age 
Assistance  law.  n 


Seetlon  6 of  the  Old  Age  Assistance  Act  provides 
the  qualifications  an  applicant  mast  have  to  receive  old 
are  assistance.  Said  Section  reads  as  follows: 


"Old  age  assistance  may  be  granted 
only  to  an  applicant  who,  has  attained 
the  age  of  70  years  or  upwards.  Is  In- 
capacitated from  earning  a livelihood 
and  Is  without  adequate  means  of  support. 
Is  a citizen  of  the  United  States,  has 
resTded  in  The  State  for  5 years  or  more 
within  the  9 years  immediately  preceding 
application  for  assistance  and  for  the 
one  year  next  preceding  the  date  of  ap- 
plication for  assistance  (absence  In  the 
service  of  the  State  or  of  the  United 
States  shall  not  be  deemed  to  Interrupt 
residence  In  the  state  if  domicile  be  not 
acquired  outside  of  the  state),  is  not 
at  the  date  of  making  application  or  of 
receiving  aid  an  inmate  of  any  prison, 
jail,  insane  asylum,  or  any  other  public 
reform  or  correctional  institution, and 
has  no  child  or  other  person  responsible 
under  the  law  of  this  state  and  found  by 
the  state  board  or  by  the  county  toaad 
able  to  support  him." 


The  above  section  specifically  provides,  among 
other  tnln  s,  that  old  age  assistance  will  only  be  granted 
to  a citizen  of  the  United  States. 

Section  12,  Title  8,  U.  S.  C.  A.  provides: 

"All  persons  who  deserted  the 
military  or  naval  service  of  the 
United  l tates  and  did  not  return 
thereto  or  report  themselves  to  a 
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provost  marshal  within  sixty 
days  after  the  Issuance  of  the 
proclamation  by  the  President, 
dated  .»nrch  11,  1865,  are  deemed 
to  have  voluntarily  relinquished 
and  forfeited  their  rights  of 
citizenship,  as  well  as  their 
ri  ht  to  become  citizens;  and 
such  deserters  shall  be  forever 
incapable  of  holding  any  office 
of  trust  or  profit  under  the 
United  States,  or  of  exercising 
any  ri  hts  of  eitizen6  thereof. 

* £-  -ft#-******  •is** 


The  above  section  was  first  enacted  darch  3,  1865. 

Section  11,  of  Title  8,  which  was  enacted  August 
22,  1912,  provides: 

"dvery  person  who  deserts  the 
military  or  naval  service  of  the 
United  states,  or  who,  being  duly 
enrolled,  departs  the  jurisdiction 
. of  t>ie  district  in  which  he  is  en- 
rolled, or  goes  beyond  the  limits 
of  the  United  btates,  with  Intent 
to  avoid  any  draft  into  the  military 
or  naval  service,  lawfully  ordered, 
shall  be  liable  to  all  the  penalties 
and  forfeitures  of  section  12  of 
tils  title.  The  provisions  of  this 
section  and  said  section  12  shall 
not  apply  to  any  person  deserting 
the  military  or  naval  service  of 
the  United  states  in  time  of  peace. 

The  loss  of  rights  of  citizenship 
heretofore  imposed  by  law  upon 
deserters  from  the  military  or  naval 
service  may  be  m’ tinted  or  remitted 
by  the  President  where  the  offense 
was  committed  in  time  of  peace  and 
where  the  exercise  of  such  clemency 
will  not  be  prejudicial  to  the  public 
interests.” 
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According  to  the  letter  received  from  the  Adjutant 
General *8  of lice,  quoted  above,  the  applicant  In  question 
was  tried  by  a general  court-martial  and  found  srullty  of 
desertion  and  said  sentence  was  approved  June  1,  1886. 

As  this  conviction  occurred  prior  to  August  22,  1912,  It  is 
plain  that  the  applicant  forfeited  his  right  of  citizenship. 
Under  the  provisions  of  Section  11,  supra,  the  rl  ht  of 
citizenship  so  forfeited  prior  to  Au  ust  22,  1912  may  only 
be  remitted  by  the  President.  According  to  the  letter 
from  the  Adjutant  General’s  office  this  has  not  been  done. 

In  view  of  the  above.  It  Is  the  opinion  of  this 
department  that  a person  who  was  convicted  by  a general 
court-martial,  of  desertion,  prior  to  Au  ust  22,  1912, 
forfeits  his  rl  ht  o.  citizenship  and  unless  such  citizen- 
ship Is  restored  by  order  of  the  President  such  person  Is 
not  entitled  to  receive  old  age  assistance  under  the  pro- 
visions of  Section  6 of  the  Old  Age  Assistance  Act  of 
the  State  of  Missouri. 


Yours  very  truly. 


J.  E.  TaYLOR 

Assistant  attorney  General 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 
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CIRCUIT  c.uLRK£>: 


Cnange  of  Venue  fees  earned,  prior  to 
tne  first  Monday  in  January,  1935,  are 
payable  into  tne  County  Treasury. 


April  17,  1936*  - 


Honorable  Richard  Charaier 
Prosecuting  Attorney 
Randolph  County 
Soberly,  Missouri 

Dear  Sirs 

V7e  acknowledge  your  request  for  an  opinion  dated 
Anril  10,  1936,  which  reads  as  follows: 

"Alfred  C.  Jones,  Circuit  Clerk  of 
Randolph  County,  Missouri,  has  re- 
quested the  following  opinion:  Ray 
McDonald  was  the  Circuit  Clerk  of 
Randolph  County,  Missouri,  during 
the  time  that  office  was  on  a salary 
basis*  Several  cases  came  to  Randolph 
County  on  a change  of  venue*  The 
Clerk  of  the  Circuit  Court  is  entitled 
by  law  to  fees  from  change  of  venue 
cases  in  addition  to  his  salary* 

9 

"The  cases  were  not  disposed  of  until 
the  retirement  of  Ray  McDonald  from 
office.  The  fees  were  oald  during 
the  time  Alfred  Jones  was  Circuit 
Clerk* 

"Mr*  Jones  wishes  to  know  Whether  he 
is  entitled  to  keep  the  fees  earned 
during  McDonald's  administration  and 
paid  during  his  administration,  or  If 
he  must  pay  said  fees  to  McDonald,  the 
former  Clerk* 


I am  enclosing  herewith  a copy  of  an  opinion  rendered 
by  this  department  by  the  Honorable  Carl  C.  Abington, 
AsftlP1111*  attorney  General,  to  Honorable  Forrest  Smith, 
dated  February  28,  1933*  I am  also  enclosing  a copy  of 
an  opinion  rendered  by  this  department  by  the  Honorable 
James  HornBostel,  Assistant  Attorney  General,  to  Charles 
H*  Huckstep,  dated  Aoril  1,  1935* 
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Construing  these  two  official  opinions  together, 
this  department  has  hold  that  a circuit  clerk  holding 
the  office  prior  to  the  first  Monday  in  January,  1935, 
received  legal  compensation  as  a salary  and  not  on  a 
fee  basis*  We  held  that  said  salary  was  in  lieu  of 
all  fees.  Including  fees  for  change  of  venue  cases, 
tie  held  that  the  circuit  clerk,  during  this  period, 
collecting  change  of  venue  fees  must  account  for  same 
and  pay  them  into  the  county  treasury  in  accordance 
with  the  provisions  of  Section  11814  R*S.  Mo*  1929, 
then  in  force.  In  the  opinion  to  Mr*  Uuckstep  we  held 
that  a circuit  clerk,  holding  an  office  after  the  first 
Monday  in  January,  1935,  was  entitled  to  retain,  as  com- 
pensation for  services,  all  fees  earned  by  him  in  cases 
of  change  of  venue  from  other  counties,  without  account- 
ing for  same* 

It  is  elementary  law  that  a public  officer  is  en- 
titled only  to  those  fees  which  he  can  point  his  finger 
to  in  the  statutes  authorising  same*  Your  letter  admits 
that  the  change  of  venue  fees  were  earned  in  the  McDonald 
administration,  that  is,  were  earned  prior  to  the  first 
Llonday  in  January,  1935*  There  can  be  no  doubt  that 
these  fees,  not  being  earned  by  Mr.  Jones,  do  not  belong 
to  2Ur*  Jones,  the  present  circuit  clerk*  We  have  already 
shown  by  opinion  to  Forrest  Smith  that  Mr*  McDonald  is 
not  entitled  to  them,  for  he  was  entitled  only  to  his 
salary  for  the  time  he  hold  office* 

Section  11814,  Laws  of  Missouri  1933,  p*  372,  provides: 

"It  shall  be  the  duty  of  the  clerks 
of  all  courts  of  record  to  charge  and 
collect,  in  all  cases,  every  fee 
accruing  to  their  offices  under  the 
provisions  of  sections  11785,  11787, 
and  11788,  or  of  any  other  statute, 
except  such  fees  as  are  chargeable 
to  the  county,  and  if  such  fees  be 
not  paid  when  due  by  the  party  liable 
for  the  payment,  it  shall  be  the  duty 
of  the  clerk  to  forthwith  issue  a fee  bill 
for  same  and  place  such  fee  bill  in 
the  hands  of  the  sheriff  of  the  pro- 
per county,  who  shall  forthwith  levy 
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same  on  the  persona  liable  therefor, 
or  their  sureties,  as  authorized  and 
provided  by  section  11776.  such 
clerk  shall,  at  the  end  of  each  quarter, 
file  with  the  county  clerk  a report  of 
all  fees  oaid  and  accruing  to  his  of- 
fice during  such  quarter,  stating  the 
title  of  the  case  or  on  what  account 
such  fees  were  charged,  together  with 
the  names  of  the  persons  paying  or 
who  are  liable  for  same,  with  the  names 
of  all  sureties,  where  security  for 
costs  has  been  required,  and  which 
report  shall  also  show  which  of  such 
fees  have  been  paid  and  the  total 
amount  thereof,  and  what  fee  bills, 
if  any,  have  been  Issued  and  for  what 
fees  and  when  placed  in  the  hands  of 
the  sheriff  for  collection,  and 
further  stating  that,  after  due  dil- 
igence, he  has  been  unable  to  collect 
the  fees  reported  unpaid,  and  which 
said  report  shall  be  verified  by  the 
affidavit  of  such  clerk.  And  quarterly 
such  clerk  shall  pay  into  the  county 
treasury  the  amount  of  any  fees  col- 
lected in  excess  of  the  sums  permitted 
to  be  retained  for  services  and  pay 
of  denuties  and  assistants,  and  every 
clerk  shall  be  liable  on  his  official 
bond  for  all  foes  collected  and  not 
accounted  for  by  him  as  provided  by 
law.  It  shall  be  the  duty  of  the 
county  court  to  examine  such  quarterly 
report  and  to  require  of  the  orose- 
cuting  attorney  to  enforce  payment 
of  all  fees  therein  shown  to  be  unpaid 
in  any  manner  now  or  hereafter  pro- 
vided by  law,  and,  to  that  end,  such 
prosecuting  attorney  shall  have 
authority,  at  any  time,  to  direct 
the  issuance  of  any  execution  or  fee 
bill  for  costs  in  any  case  in  which 
any  costs  accruing  to  the  county  are 
unpaid . " 
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CONCLUSION. 


o are  of  the  opinion  that  these  chance  of  venue 
fees  earned  prior  to  the  first  Monday  of  January,  1935, 
should  be  paid  into  the  County  Treasury,  as  provided 
in  section  11814,  Laws  of  Missouri,  1933,  p.  372,  supra. 


Respectfully  submitted 


WM.  0 HR  SAwTliKS 

Assistant  Attorney  General. 


APPROVED s 


JO&N  w.  ho.  i-ILA.lt , Jr. 

(Acting)  Attorney  General. 
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OLD  AGS  PENSIONS: 


Federal  Grants,  to  whom  paid 


April  22,  1936 


Miss  Reba  a.  Choate 
Assistant  Commissioner 
Old  Age  Assistance  Division 
Jefferson  City ,M5 ssourl 


FILED 


Dear  uiadam: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  Department,  which  reads 
as  follows: 


"*e  have  received  a telegram 
from  Jane  k.  Hoey,  Director, 

Bureau  of  Public  Assistance, 
Federal  Social  Security  Board, 
which  reads  as  follows: 

" * To  facilitate  consideration 
of  your  fourth  quarter  Federal 
fund  request  we  need  statement 
of  Attorney  General  as  to 
proper  person  to  receive 
Federal  funds.* 

"May  we,  as  quickly  as  possible, 
have  your  statement  pertaining 
to  this  Information  to  Miss  Hoey." 


Section  27  of  the  Old  Age  Assistance  Act,  Laws 
of  Missouri  1935,  page  314,  Is  determinative  of  your  In- 
quiry. Said  section  reads  as  follows: 


"The  State  Treasurer  Is  hereby 
authorized,  empowered  and  directed 
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to  accept  gifts,  grants,  devises 
and  bequests  of  money  or  property 
and  credit  or  hold  same  to  or  for 
the  account  of  the  Old  Age  tension 
Fund.  .Whenever  the  Government  of 
the  United  States  by  act  of  Congress, 
or  otherwise,  appropriates  or  grants 
money  to  the  respective  states  for 
the  payment  of  Old  Age  Pensions  or 
for  the  payment  of  Old  Age  Assistance, 
and  for  the  expenses  of  the  administra- 
tion thereof,  then  this  State  hereby 
accepts  the  benefit  thereof  and  the 
State  Board  shall  cooperate  with  the 
Federal  Government  In  the  administra- 
tion of  this  Act,  furnish  the  Federal 
Government  with  any  and  all  Information 
desired  relative  to  the  payment  of 
pensions  or  old  age  assistance  and  the 
cost  of  administration  of  this  Act, 
and  do  any  and  all  other  things  which 
may  be  necessary  or  required  so  that 
the  State  of  Missouri  may  secure  the 
full  benefit  of  any  Act  of  Congress 
providing  for  payment  of  all  or  part 
of  the  costs  of  carrying  out  the  pro- 
visions of  this  act." 


CONCLUSION 

In  view  of  the  above, it  is  the  opinion  of  this  De- 
partment that  Federal  rants  of  moneys  to  the  State  of  Missouri 
for  old  age  pensions  should  be  paid  to  the  State  Treasurer, 
whose  duty  it  Is  to  accept  such  grants  and  to  hold  same  for 
the  account  of  the  Old  Age  Pension  iund. 

Yours  very  truly. 


j • k.  Taylor 

Assistant  Attorney  General 

APPROVED: 


jrm — . HCFi’iwJr: 

(Actlnr)  Attorney  General 


J iT:LC 


INCORPORATED  CITIES!  May  enact  zoning  ordinances. 


May  1,  1956. 


Dr.  J.  0.  Christy,  Speaker 
House  of  Representatives 
Festus,  Missouri 

Dear  Doctor  Christy: 


PILED 


We  acknowledge  receipt  of  your  letter  requesting 
an  official  opinion,  which  reads  as  follows: 

"One  of  the  aldermen  from  Crystal 
City  asked  me  to  write  you. 

"He  wishes  to  know  if  they  are  al- 
lowed to  pass  a soning  ordinance  for 
a certain  area  of  their  city.  Crystal 
City  is  a city  of  the  4th  class.  Seems 
they  wish  to  restrict  certain  shacks 
that  are  being  erected." 

Crystal  City  is  an  incorporated  city  and  also  a 
city  of  the  fourth  class.  Article  XI,  Chapter  58,  R. 
S.  Mo.  1929,  pertains  to  building  zones  or  districts 
in  certain  cities.  Section  7270  of  the  above  Article 
and  Chapter  provides: 

"That  the  provisions  of  this  article 
shall  apply  to  all  Incorporated  cities, 
towns  and  villages  in  this  state: 

Provided,  that  nothing  in  this  article 
stall  aonly  to  any  county  now  having 
or  may  hereafter  have  a population  of 
not  exceeding  15,000  inhabitants." 

The  purpose  of  this  law  is  found  in  Section  7259 
R.  S.  Mo.  1929,  which  reads: 

"For  the  purpose  of  promoting  health, 
safety,  morals,  or  the  general  wel- 
fare of  the  community,  the  legislative 
body  of  all  incorporated  cities,  towns 
and  villages  is  hereby  empowered  to 
regulate  and  restrict  the  height,  num- 
ber of  stories,  and  size  of  buildings 
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and  other  structures,  the  percentage 
of  lot  that  may  he  occupied  the  size 
of  yards,  courts,  and  other  open  ' 
spaces,  the  density  of  population, 
and  the  location  and  use  of  buildings, 
structures  and  land  for  trade,  indus- 
try, residence  or  other  purposes." 

The  statutory  provisions  and  regulations  to  he 
considered  and  followed  in  enacting  any  zoning  law 
may  be  found  in  Article  XI,  Chapter  58,  R.  S.  Mo*  1929. 
tfe  assume  that  you  have  a copy  of  the  above  Statutes 
available  and  are  therefore  not  copying  the  whole  of 
this  Article# 


COHC.LJSI0N. 


It  is  the  opinion  of  this  department,  from  the 
foregoing,  that  Crystal  City,  Missouri,  being  an  in- 
corporated city,  may  enact  ordinances  creating  certain 
zoning  districts  in  accordance  with  Article  XI,  Chapter 
38,  R.  S.  Mo.  1929# 


Respoctfully  submitted 


WM.  OHH  SAWYLIIS 

Assistant  Attorney  General. 


APPROVED i 


t m ~rrg&mwr* k — 

(Acting)  Attorney  General. 


ARH:H 


OLE  AGE  PENSIONS:  Naturalized  citizen  entitled  to  benefits  of 

Old  Age  Assistance  Act  even  if  records  of 
Naturalization  have  been  lost  or  destroyed, 
if  citizenship  can  be  shown  by  other  evidence. 


ay  15,  1936 


.kiss  Reba  E.  Choate 
Assistant  Commissioner 
Old  Age  Assistance  Division 
Jefferson  City  Missouri 


Dear  ..ladam: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  from  this  office,  which 
reads  as  follows: 

"Section  6 of  the  Missouri  Old  Age 
Assistance  Law  state,  'old  age 
assistance  may  be  granted  only  to 
an  applicant  who  • . . . is  a 
citizen  of  the  United  States. 


"..e  have  been  informed  by  the 
Naturalization  authorities  that 
prior  to  1906  the  federal  Government 
did  not  keep  duplicate  records  of 
persons  receiving  naturalization, 
therefore,  unless  the  person  becom- 
ing naturalized  prior  to  1906  did 
so  under  the  homestead  Act,  the  only 
record  of  the  . ranting  of  citizen- 
ship would  be  in  the  local  court 
through  which  the  final  papers  were 
granted. 

"We  have  a few  applicants  for  Old 
Age  Assistance  who  claim  to  have 
received  naturalization  rights  prior 
to  1906.  The  local  court  records 
have  been  destroyed  by  fire,  the 
applicant  has  lost  the  papers  granted 
him  and  the  Federal  Naturalization 
Office  can  dveno  help  as  they  have 
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no  record  and  they  decline  to 
make  a statement  as  to  the  ap- 
plicant’s citizenship  standing 
and  cannot  accept  affidavits  of 
persons  vho  claim  to  have  seen 
the  naturalization  papers.  In 
the  absence  of  any  official 
record  to  show  that  an  applicant 
is  a citizen  of  the  United  States 
and  when  the  Federal  Naturalization 
Office  says  that  it  is  not  in  a 
position  to  make  a statement  per- 
taining to  applicant’s  citizenship 
standing*  what  in  the  opinion  of 
your  office  would  be  the  citizen- 
ship standing  of  such  an  individual 
under  the  Old  Age  Assistance  Law? 

In  each  case  in  question,  the  ap- 
plicant has  voted  for  many  years 
and  executed  In  every  way  all  the 
riahts  of  citizenship." 


Section  6 of  the  Old  Age  Assistance  Act,  Laws 
of  Missouri  1935,  page  310,  which  specifies  the  qualifica- 
tions an  applicant  must  have  before  old  age  assistance  may 
be  granted  to  him,  requires  such  an  applicant  to  be  a 
citizen  of  the  Inited  States.  If  an  applicant  is  a citizen 
of  the  United  States  he  Is  entitled  to  the  benefits  of 
the  Act,  provided  he  Is  otherwise  qualified,  whether  he 
be  a citizen  by  naturalization  or  birth.  The  fact  that 
the  Federal  Government  did  not  keep  duplicate  records 
of  the  naturalization  of  applicants  for  old  age  assist- 
ance and  that  the  local  court  records  pertaining  to 
same  have  been  destroyed  would  not  affect  such  applicant's 
citizenship  or  his  right  to  receive  old  age  assistance. 
Official  records  of  naturalization  are,  of  course,  the 
best  evidence  of  same  but  where  they  have  been  lost  or 
destroyed  secondary  evidence  is  admissible  and  should  be 
accepted  to  prove  citizenship. 
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2 Corpus  Juris  Section  161,  page  1126,  reads 
as  follows: 


"The  naturalization  laws  ex- 
pressly require  the  proceed- 
ings to  be  recorded,  and  in  the 
absence  of  proof  of  the  loss 
or  destruction  of  the  record, 
it  can  be  proved  only  by  itself 
or  by  an  extract  therefrom* 

Parol  Evidence  is  ordinarily 
inadmissible  for  this  purpose. 

"Record  destroyed  or  impossible 
of  production* 

but  in  cases  where  the  record  has 
been  lost  or  destroyed,  or  by  reason 
of  lapse  of  time  end  the  death  of 
the  person  naturalized  the  record 
cannot  be  produced,  secondary 
evidence  is  admissible  to  prove 
naturalization,  nefore  such  proof 
outside  of  the  record  can  be  re- 
sorted to,  some  excuse  must 
appear  for  the  substitution  of  the 
secondary  evidence  for  the  document- 
ary proof.  " 


Section  160  of  the  same  Volume  provides,  in  part: 


"The  burden  of  establishing 
naturalization  is  on  the  party 
affirming  it  and  to  whose  care 
it  is  material 

">«here  no  record  can  be  produced 
showing  the  naturalization  of  an 
alien  possessing  the  requisite 
qualifications  to  become  a citizen. 
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naturalization  may  be  Inferred 
from  the  fact  that  for  a long 
time  he  voted,  held  office,  and 
exercised  all  the  rights  and 
privileges  of  a citizen.  * * 


11  Corpus  Juris,  Section  22,  page  786,  reads.  In 

part : 


"Citizenship  may  be  established  by 
the  admission  In  evidence  of  judg- 
ments of  naturalization,  and  by  a 
showing  of  the  exercise  of  the 
rights  and  duties  of  citizenship." 


Section  23  states: 


"Direct  testimony  of  a party  that 
he  la  a citizen  Is  competent;  but 
such  testimony  lven  by  a third 
person  Is  Incompetent  as  calling 
for  a conclusion  on  the  part  of 
the  witness." 


Section  25  reads.  In  part: 


"While  It  has  been  held  that 
citizenship  will  not  be  pre- 
sumed merely  from  the  fact  of 
having  owned  real  estate,  having 
voted,  or  having  held  an  ele  stive 
office.  It  seems  that  having  par- 
ticipated’ in  elections  and  having 
held  elective  offices  are  facts 
fcfcrongly  tending  to  establish  at 
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least  a prlma  facie  evidence 
of  citizenship;  " 


In  the  case  of  Hogan  v.  Kurtz  24  L.  -d.  317,  the 
Suprome  Court  of  the  United  States,  at  1.  c.  page  319,  said* 


"rroceedings  of  the  kind  are  re- 
quired to  be  recorded;  but  it  was 
proved  or  conceded  that  the  records 
of  such  proceedings  in  this  District 
were  destroyed  many  years  a o;  and 
in  view  of  that  fact,  and  of  the 
long  period  between  the  purchase  of 
the  property  and  the  other  evidence 
exhibited  in  the  record,  the  court 
left  the  question  whether  the  party 
was  or  was  not  naturalized  to  the 
jury,  and  they  found  the  issue  In 
favor  of  the  defendant.  Seasonable 
objection  was  made  by  the  plain- 
tiffs to  the  admissibility  of  the 
parol  evidence,  and  they  now  contend 
that  the  court  erred  in  admitting 
secondary  evidence  to  prove  that  the 
party  became  a citizen. 

"Enough  appears  to  show  that  he 
possessed  every  requisite  quali- 
fication to  enable  him  to  become 
a citizen  at  any  time,  and  that  he 
constantly  exercised  rl  hts  belong- 
ing to  citizens;  and,  in  view  of 
the  great  lapse  of  time  since  he 
acquired  the  property,  the  court 
here  Is  clearly  of  opinion  that  the 
assignment  of  error  must  be  overruled." 


COHCLUSI0H 


In  view  of  the  above,  it  is  the  opinion  of  this 
Department  that  a naturalized  citizen  of  thi  United  States 
is  entitled  to  receive  the  benefits  of  the  Old  Age  Assist- 
ance Act  If  he  is  otherwise  properly  qualified, and  that  the 
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fact  that  the  federal  Government  did  not  keep  duplicate 
records  of  his  naturalization  and  the  court  records  admitting 
such  person  to  citizenship  have  been  destroyed ,would  not 
affect  his  citizenship  or  his  right  to  old  age' assistance 
.Where  the  official  records  of  the  persaa^s  naturalization 
have  not  been  kept  or  are  lost  or  destroyed,  he  may  pfove 
the  fact  of  his  naturalization  by  secondary  evidence. 

Direct  testimony  or  an  affidavit  of  an  applicant  that  he 
is  a citizen  is  competent  evidence  and  should  be  received 
and  considered,  together  with  all  the  other  facts  pertaining 
to  an  applicant's  citizenship.  The  fact  that  an  applicant 
has  voted  and  exercised  all  the  rights  of  a citizen  would 
make  at  least  a prime  facie  case  of  citizenship  and  entitle 
such  an  applicant  to  the  benefits  of  the  Old  Age  Assistance 
Act,  unless  there  is  competent  evidence  to  the  contrary. 


Yours  very  truly. 


J.  S.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JdfflT  

(Ac tin  ) Attorney  General 


JET  :LC 


DEANTAL  BOARD: 


Discretion  In  Board  to  determine  method  of 
examination. 


May  22,  1936, 


t 


Doctor  J.  (J.  Christy 
Festus, 

Missouri. 


Dear  Doctor  Christy: 


You  hare  requested  an  opinion  of  this  office  on 
the  following  matter: 

"Has  the  Missouri  Dental  Board  the  power 
to  determine  the  method  of  examination 
of  applicants  and  what  discretion  is 
granted  the  Board  by  the  Dental  Practice 
Act?" 

Section  13560  R.  3.  Missouri  1929,  refers  spe- 
cifically to  the  examination  of  applicants  for  licenses 
to  praotice  dentistry  in  the  State  of  Missouri.  This  section 
in  part  reads  as  follows: 

"Ifre., jig a!  smlaatlaB  Iflr.rMMArt- 
aftnSa-for  entrance ..shall  Iroa  Jfclae.  to  _ 

Should 

any  applicant  for  entrance  misrepresent 
his  actual  credits  to  which  he  or  she  may 
be  entitled,  or  shall  receive  any  cer- 
tificate which  is  a misstatement  as  to 
his  or  her  actual  literary  qualifications, 
he  or  she  shall  upon  conviction  be  ad- 
Jtidged  guilty  of  a misdemeanor  and  pun- 
ished as  provided  for  in  this  chapter; 
and  any  person  who  assists  any  applicant 
to  misrepresent  or  fraudulently  obtain 
any  certificate  or  writing  showing  credits 
to  which  said  applicant  is  not  entitled 
shall  likewise  upon  conviction  thereof  be 
adjudged  guilty  of  a misdemeanor  and  pun- 
ished according  to  the  terms  of  this 
chapter.  All  examinations  for  registration 
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be  written  or  clinical,  or  both. 

afl 

qualifications  o 


may  be  written  oi 


t the  applicant 


to  practice  dentistry  or  cfental  surgery. 

No  person  shall  be  eligible  to  regis- 
tration as  one  competent  to  practice 
dentistry  in  this  state  unless  the  app- 
licant in  his  or  her  examination  shall 
make  a grade  or  percentage  required  by 
the  board  which  shall  not  be  less  than 
an  average  of  seventy- five  per  cent,  in 
the  subjects  for  examination  reouired  by 
this  chapter*  it  shall  be  the  duty  of 
said  dental  board  to  make  careful  inves- 
tigation as  to  the  irt.oral  standing  of  the 
applicant;  the  board  may  in  its  discretion 
refuse  to  grant  a certificate  of  regis- 
tration to  any  person  found  guilty  of 
making  any  false  statement  with  the  intent 
to  mislead  said  board,  or  any  member  thereof, 
or  who  shall  oheat,  or  attempt  to  cheat, 
or  deceive  said  dental  board  or  any 
member  thereof,  either  in  application  for 
a certificate  of  registration,  or  in  taking 
said  examinations,  or  in  procuring  a 
license.  If  the  applicant  shall  pass  a 
satisfactory  examination,  and  In  the  ouialon 
91  th.S.  board,  ...sh^l  p.osrW.  thp^ujallti- 
cations  required  by  thiH_  chapter  .to  entitled 
hj-R-Pg..  fee£.  to„r.eg.ls,tratl.O|L,  asjiere  provided^, 
then  the  board  shall  issue  to  sueh  appli- 
cant a certificate  of  registration,  which 
certificate  shall  be  signed  by  all  members 
of  said  board  and  attested  by  the  seal  of 
said  board;*  * *" 


It  is  to  be  noted  that  the  first  underscored  phrase 
places  In  the  board  the  power  to  determine  the  method  of 
examination  from  time  to  time.  It  requires,  by  the  second 
underscored  phrase  tht  the  examinations  shall  be  "written 
or  clinical"  or  the  examinations  may  include  both,  but  shall 
be  of  such  character  as  to  tost  the  qualification  of  the 
applicant  to  practice  dentistry  or  dental  surgery*  By  this 
provision  it  is  certain  that  the  Board  has  discretion  in  deter- 
mining whether  the  examinations  given  are  to  be  written  or 
clinical,  and  the  examination  may  be  either  or  as  the  statute 
states  "both".  This  is  a matter  for  the  board  to  determine 
in  the  exercise  of  its  discretion.  After  passing  a satisfactory 
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examination,  meeting  the  requirements  of  an  average  grade  of 
seventy-five  per  cent  in  the  subjects  required  by  the  statute, 
and  if  in  the  opinion  of  the  board  the  applicant  possesses 
all  of  the  qualifications  required  by  the  act,  a certificate 
of  registration  shall  be  issued. 


OONCUJSIOM. 

It  is  therefore  the  opinion  of  this  office  that  in 
view  of  the  provisions  of  Section  13660  R.  S.  Missouri  1929, 
the  Missouri  Dental  Board  may  exercise  discretion  in  deter- 
mining the  method  of  examination  of  applicants  and  the 
examinations  may  be  "written  or  clinical  or  both". 

Respectfully  submitted. 


HARRY  G.  WALTNiH,  Jr., 
Assistant  Attorney  General 


APPROVED: 


KUI  IlgYITTRICK, — 
Attorney  General. 


HGW:MM 


DEPARTMENT  OF  PENAL  INSTITUTIONS:  Contract  between  Metropolitan 
Mfg.  Co.  ard  Dep’t.  of  Pdnal  Institutions  is  legal. 


June  27,  1936. 


Mr.  R.L.  Chapman, 

Sup't.  of  Industries , 
Jefferson  City,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of 
June  16  wherein  you  attach  a contract  made  by  and  between 
the  Department  of  Penal  Institutions  and  the  Metropolitan 
Manufacturing  Company,  a corporation;  also,  a surety  bond  is- 
sued by  the  Standard  Accident  Insurance  Company,  guaranteeing 
the  faithful  performance  of  a contract  to  the  amount  of  $5,000 
on  the  part  of  the  Metropolitan  Manufacturing  Company,  desir- 
ing to  know  whether  or  not  the  contract  between  the  Department 
of  Penal  Institutions  and  the  Metropolitan  Manufacturing 
Company  is  valid  and  legal. 

v/e  have  examined  the  contract  and  believe  that  it 
meets  the  requirements  necessary  for  the  legal  contraot  in 
that  (1)  the  parties  appear  to  have  the  oapacity  to  contract; 
(2)  the  consideration  is  stated  definitely  and  is  a legal 
consideration;  (3)  the  contract  was  made  for  a legal  objeot; 
and  (4)  it  is  properly  executed. 

You  next  desire  to  know  whether  or  not  the  officers 
of  the  corporation  have  legally  bound  the  corporation,  and 
whether  or  not  it  is  necessary  to  have  Mr.  Kessler  and  Mr. 
Peszko,  the  new  President  and  Vice-president,  respectively, 
sign  it.  We  do  not  have  before  us  a copy  of  the  by-laws  or 
charter  of  the  corporation,  but  as  usual,  the  President  and  the 
Ceneral  Manager  or  other  officer  can  bind  the  corporation. 

In  the  oase  of  Rosenbaum  v.  Gillian,  101  Mo.  App.  186, 
it  was  said: 


NWhere  an  officer,  plaoed  in  control 
of  the  affairs  of  a corporation, 
and  permitted  to  manage  its  business, 
deals  with  a party  with  respect  to 
the  affairs  of  the  corporation  has  no 
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no  knowledge  of  the  want  of  the 
officer’s  authority,  such  party 
may  hold  the  corporation,  although 
the  latter  exceeds  its  authority. " 


And  In  the  ease  of  Coleman  v.  Insurance  Company,  £75  iso. 
620,  the  Court  said: 

"A  document  attested  by  the 
corporate  seal  and  ostensibly 
signed  by  the  president  and 
attested  by  the  secretary,  which 
purports  to  be  the  act  of  the 
corporation  * * * is  not  conclu- 
sive, but  only  raises  the 
presumption  that  the  officers 
acted  within  their  authority. " 

Section  4559 , R.3.  Mo.  1929  relates  to  Parol  contracts 
on  the  part  of  corporations,  and  is  as  follows: 

"Parol  contracts  may  be  binding 
upon  corporations  if  made  by  an 
agent  duly  authorized  by  a cor- 
porate vote,  or  under  the  general 
regulations  of  the  corporation; 
and  contracts  may  be  implied  on 
the  part  of  such  corporations 
from  their  corporate  acts,  or  those 
of  an  agent  whose  powers  are  of 
a general  character." 


CQjuCLOoION 


It  is  our  opinion  that  the  officers  whose  names  are 
signed  to  the  contraot  on  behalf  of  the  corporation  have 
authority  to  bind  the  corporation  and  have  done  so  by  their 
acts.  It  is  not  necessary  that  the  new  officers  ratify  or 
sign  the  contract,  but  if  you  care  to  have  any  officer  do  so, 
it  will  be  perfectly  proper.  The  attached  surety  bond  is  in 
proper  form,  and  in  the  event  of  def atilt  or  refusal  to  ooaply 
with  the  terms  of  the  contract  by  the  Metropolitan  Manufacturing 
Company,  we  think  the  surety  company  will  be  bound  to  the  extent 
of  $5,000. 

Respectfully  submitted. 


APPROVED: 


'M?  -CKITTtflCK 

a rpiri  oitfvv  nutoQ  t 


OLLIVLR  W.  NOLAN 

Assistant  Attorney  General 


MUNICIPAL  CORPORATIONS: 
CITIES,  TOWNS  & VILLAGES: 


Board  of  Aldermen  in  Cities  of 
Fourth  Class  has  authority  to 
divide  city  Into  wards. 


September  30,  1936. 


FILED 

/ 


Dr.  J.  0.  Christy 
Festus,  Missouri 


Dear  Dr.  Christy: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  requested  the  opinion  of  this 
Department.  Your  letter  of  request  is  as  follows: 

"One  of  the  Aldermen  of  Crystal  City 
is  in  my  office,  and  wishes  to  know 
the  procedure  they  must  go  thro  to 
create  another  Ward  in  that  City. 

"That  city  was  formed  many  years  ago. 

Due  to  the  growth  of  the  Plate  Glass 
Factory  they  have  Increased  a great 
deal  In  population.  Still  they  have 
only  two  Wards  and  really  need 
another. 

"It  seems  that  they  are  unable  to 
obtain  the  desired  information  on  the 
correct  procedure,  so  asked  that  I 
write  your  office." 

Supplementing  the  above  letter,  you  state  that 
Crystal  City  Is  a city  of  the  Fourth  Class.  Section  6963, 
R.  S.  Mo.  1929#  Vol.  8,  Missouri  Annotated  Statutes,  page 
5722,  provides  the  method  for  dividing  a city  of  the  Fourth 
Class  into  wards,  and  is  as  follows: 
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"The  board  of  aldermen  shall,  by 
ordinance,  divide  the  city  into  not 
less  than  two  wards,  and  two  aider- 
men  shall  be  elected  from  each  ward 
by  the  qualified  voters  thereof,  at 
the  first  election  for  aldermen  in 
cities  adopting  the  provisions  of 
this  article.  At  such  election  for 
aldermen,  the  person  receiving  the 
highest  number  of  votes  shall 
hold  his  office  for  one  year;  but 
thereafter  each  ward  shall  elect 
annually  one  alderman,  who  shall  hold 
his  office  for  two  years." 


It  will  be  noted  by  said  section  that  the  Board  of 
Aldermen  in  cities  of  the  Fourth  Class  are  authorized  by 
ordinance  to  divide  such  cities  into  not  less  than  two  wards. 
The  above  section  of  our  statutes  is  cited  in  State  ex  rel. 
Brown  v.  McMillan,  108  Mo.  153,  and  State  ex  rel.  Brown  v. 

Town  of  Westport,  116  Mo.  582. 

The  board  of  aldermen  should  by  its  ordinance  set 
out  with  particularity,  by  metes  and  bounds,  the  description  of 
the  proposed  newly  created  ward. 

It  is  therefore  our  opinion  that  the  Board  of  Aider- 
men  of  Crystal  City  may,  by  ordinance,  proceed  to  divide  said 
city  into  wards;  of  course,  not  leas  than  two.  The  ordinance 
should  be  passed  and  adopted  in  the  usual  and  customary  way 
as  provided  in  the  statutes  in  cities  of  the  Fourth  Class. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-Oeneral 

APPROVED: 


JOHN  ST/  HOFFMAN’,  Jr. , 

(Acting)  Attorney-Oeneral 


ELECTIONS:  CITIES: 


'.Vhen  registrars  are  elected  in  cities  of 
10,000  to  OO ,000  population. 


October  10,  1936. 


Hon.  Hi  chard  Chamler, 
Prosecuting,  Attorney, 
j&anuolph  County, 
soberly,  „issouri. 


Lear  aa . Chamier: 


,e  are  in  receipt  of  your  inquiry  of  October  6, 
1936,  wherein  you  state  os  follows: 

"Several  persons  were  elected  Registrars 
in  the  general  election  of  1S34.  In  the 
priiuary  election  of  1936  other  persona 
ran  for  the  office  of  Registrar  In  the 
same  ward  where  the  office  wi  s held  by 
persons  running  for  the  s=jke  in  1934.  The 
. persons  running  in  1936  claim  the  inten- 

tion. of  the  law  was  to  create  tv/o  Registrars 
in  e ch  ward,  the  suke  bein^,  elected,  in 
alternate  even  years. 

" .‘e  would  appreciate  your  i mediate  advice 
regarding  t1  a number  of  1 et„istrars  and  the 
right  if  nersons  nominate i for  that  office 
in  1936  h ve  the!-"  upon  the  ballot." 


Section  10543,  R.  S.  Lo.  1929,  is  the  only  provision 
we  find  prior  to  the  1933  Cession  Acts  dealing  with  the  elec- 
tion of  a registrar  of  elections,  and  it  applies  only  to 
"cities  of  this  state  vrhich  now  contain  or  nay  hereafter  con- 
tain 25,000  inhabitants  and  less  than  100,000  inhabitants." 

.ile  understand  that  ..oberly  has  a population  of  between 
10,000  anu  25,000  inhabitants. 

In  1933  the  Legislature  repealed  *jrticle  16  of 
Cnapter  61,  R.  o.  *_o.  1929,  and  enacteu  a nev.  lav/  in  lieu 
thereof  - Laws  of  .-issouri,  1933,  p.  239. 
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Section  5 thereof,  in  part,  states  as  follows: 

"In  all  cities  of  this  state  which  now 
contain  or  may  hereafter  contain  10,000 
inhabitants  and  less  than  50,000  inhabitants, 
at  each  general  election  for  State  officers, 
there  shall  be  elected,  in  each  election 
district  or  ward  of  such  cities,  by  the 
qualified  voters  of  such  election  district 
or  Vn'txd , one  registrur  of  election,  * * * 

Lnd  who  S -all  hold  office  for  four  years 
and  until  his  successor  is  elected  and 
qualified, " 

section  50  thereof  provides  tht t in  all  cities  and  towns 

"now  having  board  oi  registration,  in 
which  the  registration  of  voters  he s been 
had  in  accordance  to  law,  the  board  of 
registrars  duly  elected  st  the  election  of 
November,  1932,  shall  constitute  the  board 
of  registrars  for  said  city  under  the 
provisions  of  this  article  as  rewritten 
until  the  general  election  1934,” 

It  does  aot  appear  that  there  was  authority  for  a board 
of  registration  prior  to  the  message  of  this  lev  as  to  cities 
containing  a ; opulation  of  less  th.n  25,000  and  more  than  10,000, 
and  if  so.  Section  30,  supra,  has  no  application  to  the  ruestion 
at  hand. 


The  question  here  presented  is,  whet  is  the  meaning,  as 
used  by  the  Legislature  in  the  1933  enactment,  of  the  words  "at 
each  general  election  for  state  officers." 

It  seems  plain  thut  Section  5 provides  for  the  election 
by  the  qualified  voters  of  each  election  district  or  ward  of  one 
registrar,  aid  also  th~t  he  shall  hold  office  for  four  years  and 
until  uis  successor  is  elected  and  .uolified, 

ejection  1 of  .article  V of  the  Missouri  Constitution  states 

"The  executive  department  shall  consist 
of  a Governor,  Lieutena-t-Governor , 
secretary  of  ot.te,  stnte  auditor,  Ltcte 
ireaaurer,  ^.t^oruey-Gener..l  and  juperin- 
tendent  of  wrublic  Schools,  * • *." 
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Section  2 of  .article  V of  the  Missouri  Constitution 
provides; 


"The  teru  of  office  of  the  Governor, 
Lieutenant-Governor,  Secretary  of  State, 

State  Auditor,  State  Treasurer,  Attorney- 
General  and  Superintendent  of  Public 
Schools  shall  be  four  years  from  the  second 
I'.onday  of  January  next  after  their  elec- 
tion, * • *.  At  the  general  eleotion  to 
be  held  in  the  year  one  thousand  eight 
hundred  and  seventy-six,  and  every  four 
years  thereafter,  ell  of  such  officers, 
except  the  Superintendent  of  Public  Schools, 
shali  be  elected,  and  the  Superintendent 
of  Public  Schools  shall  be  elected  at  the 
general  election  in  the  year  one  thousand 
eight  hundred  and  seventy-eight,  and  every 
four  years  thereafter." 

Section  8 of  article  VI  of  the  Missouri  Constitution 
provides  that  in  filling  the  office  of  judges  of  the  Supreme 
Court, 


"as  their  terms  expire,  one  judge  shall 
be  elected  at  the  general  election  in 
eighteen  hundred  end  seventy-six,  end  one 
every  two  years  thereafter." 

Section  10166  of  .article  1,  Chapter  61,  h.  3*  ho.  1929, 
dealing  with  elections,  of  which  chapter  the  registration  laws 
are  a part,  states: 

"On  the  flrBt  Tuesday  after  the  first  Monday 
in  iioveuber,  in  the  year  1860,  and  every  four 
years  thereafter,  there  shall  be  an  election 
held  In  each  township  in  this  state,  and  In 
each  ward  of  the  city  of  St.  Louis,  for  the 
election  of  governor,  lieutenant-governor, 
secretary  of  state,  state  auditor,  state 
treasurer  and  attorney-general,  who  shall 
hold  their  offices  for  tbe  term  of  four 
years  after  tbe  second  Londay  In  January  next 
after  their  election,  and  until  their  successors 
are  elected  and  qualified." 

Thus  it  will  be  observed  that  in  1876,  end  every  four  years 
thereafter,  the  law  provides  for  an  election  at  which  most  of  the 
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elective  officers  are  chosen,  but  it  also  provides  that  the 
superintendent  of  public  schools  shall  be  elected  in  1878  and 
every  four  years  thereafter,  end  a judge  of  the  Supreme  Court 
is  elected  every  two  years. 

The  .eaning  of  a particular  part  of  a statute  is  often 
determined  by  the  whole  law,  and  construed  in  the  light  of  the 
other  provisions  of  the  law,  is  different  from  what  it  would  be 
if  construed  as  an  isolated  statement.  If  the  matter  here  con- 
sidered were  but  an  isolated  statement,  it  would  appear  that 
the  term  "at  each  general  election  for  state  officers”  would 
be  every  two  years  because  state  officers  of  one  kind  or  another 
are  elected  every  two  years  in  Missouri.  However,  we  incline 
to  the  belief  that  in  arriving  at  the  meaning  of  this  term 
"at  each  general  election  for  state  officers",  there  should  be 
considered  not  merely  the  bald  definition  of  those  words  stand- 
ing alone  and  disassociated  from  the  context  of  the  law,  but 
they  should  be  construed  with  reference  to  the  whole  enactment 
and  to  the  law  with  reference  to  elections  ns  it  appeared  at 
that  time  on  the  statute  books. 

So  construing  it,  we  find  the  t Section  10166,  supra, 
contemplates  the  general  election  to  be  once  every  four  years 
for  the  election  of  he  major  portion  of  the  officials  of  the 
state,  and  it  provides  that  they  shall  hold  their  offices  for 
t e term  of  four  years  after  the  second  Lon day  in  January  next 
after  their  election,  and  until  their  successors  are  elected  and 
qualified,  and  that  the  election  at  which  they  are  elected  shall 
be  held  in  November  in  the  year  1880  and  every  four  years 
thereafter. 

Further,  Section  5 of  the  1933  Session  Acts,  p.  341,  pro- 
vides that  "one  registrar  of  election"  shall  be  elected,  and  that 
he  shall  "hold  office  for  four  years  and  until  his  successor  is 
elected  and  Qualified."  It  next  thereafter  provides,  "Said 
registrar  shall,"  etc.  It  thereafter  provides  that  all  vacancies 
occurring  in  the  of: ice  of  "registrar"  Bhall  be  filled  in  a cer- 
tain way. 


It  will  be  noted  that  the  singular  instead  of  the  plural 
is  used  in  each  of  the  above  instances,  but  later  in  the  section, 
speaking  of  the  appointment  for  each  of  the  election  districts 
or  wards  of  the  cities,  the  law  uses  the  plural  "registrars." 

If  the  Legislature  meant  that  there  should  be  e registrar  elected 
every  two  years,  it  is  difficult  for  us  to  understand  why  they 
used  the  term  in  the  singular  with  reference  to  the  registrar 
as  to  all  parts  of  the  section  except  where  speaking  of  all  of 
the  registrars  of  all  of  the  districts  or  wards  of  the  cities 
and  used  the  plural  there. 
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It  appears  to  us  that  the  fair  and  reasonable  neaning  of 
this  provision,  construed  in  the  light  of  the  context,  is  that 
there  should  be  elected  one  registrar  of  election  in  such  elec- 
tion district  or  ward  of  said  cities  at  the  general  election  in 
1934,  and  that  he  shall  hold  nis  office  until  1938,  or  four 
years  thereafter,  and  until  his  successor  is  elected  and 
qualified,  and  that  absent  a vacancy  by  resignation,  death,  etc,, 
t.  ere  is  no  occasion  for  the  election  of  a registrar  in  the  year 
1936,  and  that  no  naue  should  appear  upon  the  ballot  as  such 
candidate. 


Yours  very  truly. 


DR.iL  Watson, 

assistant  Attorney  General. 


APPROVE : 


(Acting)  Attorney  General. 


DW:HR 


COUfJTY  BUDGET  ACT:  When  anticipated  revenue  is  exhausted,  no  more 
warrants  should  be  issued. 


Honorable  Paul  N.  Chitwood, 
Prosecuting  Attorney, 
Reynolds  County, 

Ellington,  Missouri. 


Dear  oir: 


1 Thi3  department  is  in  receipt  of  your  letter  of 
November  9,  wherein  you  request  an  opinion  as  to  the  following 
condition  which  ha3  arisen  in  your  county: 

"It  appears  that  there  are  insuffi- 
cient funds  of  the  revenue  of 
Reynolds  County  of  ~hich  to  pay  off 
warrants  Issued  and  to  be  Issued 
on  particular  funds  at  this  time. 

"The  various  appropriations  made  by 
the  county  court  of  this  county  in 
accordance  with  the  County  Budget 
Law  of  1933,  have  been  exhausted  and 
no  more  funds  are  available  in  such 
funds  with  which  to  pay  off  additional 
warrants  which  might  be  issued  for  the 
remainder  of  this  year. 


"I  have  advised  the  county  court  that 
no  more  warrants  should  be  allowed  to 
be  issued  for  remainder  of  this  year 
in  view  of  the  depleted  finances  of 
the  county;  although  I have  been  unable 
to  find  any  decisions  to  sustain  ray 
position.  I shall  be  pleased  to  have 
your  opinion  on  the  point  in  question. 

I do  not  believe  that  any  more  county 
warrants  will  be  issued;  but  of  course, 
I want  to  be  absolutely  certain  about 
the  matter." 


Ecnoratla  Paul  N.  Chitwood 


Not.  16,  1936 
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In  the  caption  of  your  letter  it  appears  that  your  question 
refers  mainly  to  the  particular  fund  being  exhausted  under  the 
County  Budget  ^ct,  while  it  appears  from  your  letter  proper  that 
the  entire  funds  of  your  county  in  every  class  have  been  exhausted, 
and  in  view  of  the  fact  you  have  advised  the  County  Court  that  no 
more  wurrant3  should  be  issued  on  any  class  due  to  the  depleted 
financial  condition  of  the  county,  we  shall  treat  your  inquiry 
from  the  angle  that  all  funds  ere  now  exhausted. 

The  County  Budget  ^.ct  (Laws  of  Mo.  1933,  p.  340  et  seq. ) 
makes  it  the  primary  duty  of  the  county  court,  at  the  regular 
February  Term  thereof,  to  estimate  and  classify  proposed  expendi- 
tures for  the  year  into  five  classes  end  to  sacredly  preserve  the 
priorities  of  the  classes  therein  named,  the  sixth  class  being 
indefinite  in  its  terms,  contemplated  to  provide  for  any  excess 
funds  which  might  remain  after  provision  has  been  made  for  the 
five  prior  classes. 

L'nder  section  4 of  the  *ct  (p.  343)  under  "Estimated 
Receipts’*  there  is  the  following  provision: 

"Estimate  from  taxes  for  ordinary 
revenue  for  current  year. 

* * * 

"Total  estimated  county  revenue  for 
the  current  year  from  all  sources. 

"Ten  per  cent  shall  be  deducted  from 
total  for  delinquent  taxes  to  get  the 
net  amount  estimated  for  purposes  of 
budget. 

"The  court  must  balance  its  estimated 
budget  for  the  year  for  the  first  five 
classes  on  the  net  estimate.  * m * * " 


Under  .article  X,  section  12  of  the  Constitution,  a county 
court  is  prohibited  from  becoming  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year. 

In  the  case  of  .atson  v.  Karr,  279  o.W.  692,  it  was  held 
that  if,  at  the  time  of  the  creation  of  an  indebtedness  it  is  within 
the  income  which  may  reasonably  be  anticipated,  it  is  valid,  and 
that  mere  errors  in  judgment  in  estimating  whether  indebtedness 
can  be  incurred  and  the  total  expenditures  still  kept  within  the 
income  is  not  sufficient  to  impeach  good  faith  of  the  county  court, 
and  that  there  must  have  been  fruud  or  palpable  attempt  to  evade 
oection  12,  .article  X of  the  Constitution.  There  are  numerous  other 
decisions  to  like  effect* 
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The  Watson  v.  Kerr  Case  further  held  that  even  though 
Indebtedness  of  a county  resulting  from  current  expenditures 
during  the  year  reached  an  amount  at  its  close  that  at  some  time 
during  the  year  it  must  have  become  apparent  that  indebtedness 
as  a whole  would  exceed  the  income  and  be  invalid  within  article 
X,  section  12  of  the  Constitution,  it  cannot  be  held  that  the 
entire  indebtedness,  to  the  extent  it  was  created  by  the  county 
court,  or  that  incurred  through  its  action  before  such  situation 
disclosed  itself,  was  invalid. 

The  County  Budget  «.ct  was  enacted  for  the  purpose  of  pro- 
moting efficiency  and  economy  in  county  government;  however,  it 
did  not  destroy  the  former  financial  structure  of  the  county,  the 
principal  change  being  to  the  effect  that  the  five  classes  which 
formerly  existed  are  now  mandatory  in  that  the  priorities  of  pay- 
ment must  be  sacredly  preserved. 


COLCLUoION 

It  is  the  opinion  of  this  department  that  if  your  county 
court  has  issued  warrants  to  the  amount  of  the  anticipated  revenue 
as  contained  in  the  Budget  ^.ct,  no  further  warrants  should  be 
issued,  because  as  pointed  out  in  the  case  of  Watson  v.  Kerr,  the 
same  would  be  invalid  if  in  excess  of  the  anticipated  revenue. 

We  think  it  was  the  intention  of  the  Legislature  in  enacting  the 
Budget  <».ct  that  county  courts  should  not  be  permitted  to  issue 
warrants  in  excess  of  90%  of  the  anticipated  revenue  and  that  said 
warrants  should  come  within  the  estimate  as  compiled  and  filed 
by  the  county  court. 


Respectfully  submitted. 


OLLIVER  Y.  NOLKN, 

Assistant  attorney  General. 


iU’i-R  VLD: 


J . ...  TtiifLOH , 

(acting)  .Attorney  General. 
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PF  5BATH  JUDGjfiS:  May  not  act  as  appraisers  or  receive  xees  in 

such  capacity. 


jece.  ber  17 1 1936. 


Hon.  Richard  Chamier, 
Prosecuting  attorney, 
i-oberly,  Missouri. 


Deer  Sir: 


7/e  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  December  7,  1936,  wherein  you  state  as  follows: 

"The  Probate  Judge  of  Randolph  County 
has  indulged  in  the  practice  of  ap- 
pointing himself  as  an  appraiser  to 
value  estates  being  probated  in  his 
office.  He  is  desirous  of  Knowing  if 
he  is  violating  the  law  v/hen  he  acts  as 
an  appraiser,  he  takes  the  position 
that  inasmuch  as  he  is  acting  as  an  in- 
dividual that  it  is  proper  to  continue 
such  practice. 

".assuming  that  the  practice  is  not  a 
violation  of  the  law,  he  then  asks  if  it 
is  his  duty  to  report  the  fees  earned  by 
him  in  his  capacity  as  an  appraiser  in 
his  reports  to  the  County  on  fees  col- 
lected fro^  his  office  as  Probate  Judge. 

MI  will  thank  you  to  render  an  opinion 
on  this  subject  at  your  convenience." 

Section  57,  R.  6.  mo.  19£9,  provides  thet  executors 
and  administrators  are  to  take  charge  of  the  estate  immediately 
after  the  grant  of  letters. 

Section  58,  R.  3.  mo.  1929,  provides  thet  they  shall 
make  an  inventory  and  appraisement  and  states  in  part  thct: 
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"Such  appraisement,  verified  as  pro- 
vided in  this  article,  shall  be 
accepted  unless  another  appraisement 
be  ordered  by  the  court . as  proof  of 
the  value  of  the  property  appraised, 
for  the  purpose  or  assessing  the 
state  inheritance  tax,  end  as  the 
assessed  value  required  in  sale  of 
real  estate  under  the  provisions  of 
article  six  of  this  chapter.” 


Section  61,  It.  S.  .,o,  1929,  provides  for  the  appointment 
of  three  persons  to  appraise  the  personal  property  of  the  estate, 
thus : 


"At  the  time  of  appointing  an  executor 
or  edminist rotor  the  court  or  Judge  or 
clerk  in  vecati  n shall  none  three 
respectable  householders  of  the  v'cinity 
of  the  last  abode  of  the  deceased,  who  was 
disinterested  and  of  no  kin  to  the  ad- 
ministrator or  executor,  es  witnesses, 
to  accompany  and  aid  the  administrator 
or  executor  in  opening  and  ex£.minint  the 
papers,  money  and  other  property  of  the 
deceased,  and  in  !-uking  an  inventory 
thereof,  und  to  appraise  ail  the  personal 
property  required  by  law  to  be  appraised, 
aim  if  they  fail  to  attend  the  court  or 
Judge  or  clerx  thereof  in  vacation  shall 
appoint  others  in  their  stead,  so  that 
tixee  witnesses  shall  be  present  to 
attend  the  proceeding  before  it  shall 
be  lawful  for  the  executor  or  adminis- 
trator to  open  oi  examine  such  papers, 
money  or  other  property  by  virtue  of 
his  appointment." 

Section  72,  a.  S.  mo.  1929,  provides  the  pay  of 
appraisers,  thus: 

”^acii  witness  to  the  inventory  and 
appraiser  shall  receive  from  the  estate 
three  dollars  per  day  for  his  attendance; 
also  such  further  sum  as  the  court  may 
allow  where  expert  or  special  services 
are  required  to  be  rendered  by  the 
witness  to  inventory  and  appraiser." 
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The  Judge  having  appointed  himself  appraiser,  under 
Section  61,  supra,  could  under  Section  72,  supra,  allow  himself 
£3.00  per  day  for  hie  services,  and  also,  in  his  discretion, 
whatever  sun  he  desired  for  expert  or  special  services.  Then  if 
the  judge  could  not  agree  with  the  other  two  appraisers  as  to 
the  fair  cash  value  of  the  property,  all  that  would  be  necessary 
would  be  for  him  to  order  another  appraisement  under  Section  58, 
supra. 


„e  could  go  into  other  sections  of  the  statutes  providing 
for  the  appointment  or  appraisers  by  the  probate  court,  but  v;e 
feel  that  the  forefcoing  sections  are  sufficient  to  indicate  the 
mischief  and  injury  that  would  result  in  permitting  a probate 
Judge  to  appoint  himself  as  an  appraiser  to  value  estutes. 

The  court  in  the  cose  of  Stete  v.  Bowman,  170  S.  tf.  (*,.o.  , 
700,  quotes  with  approval  the  definition  of  "public  policy"  in 
Black's  Law  Dictionary,  thus: 

"The  term  'policy,'  as  applied  to  a 
statute,  regulation,  rule  of  lew,  course 
of  action,  or  the  like,  refers  to  its 
probable  effect,  tendency,  or  object, 
considered  vdtL  reference  to  the  social 
or  political  well-being  of  the  state. 

Thus,  certain  classes  of  acts  are  seid 
to  be  'against  public  policy,*  when 
the  law  refuses  to  enforce  or  recognize 
them,  on  the  ground  that  they  have  a 
mischievous  tendency,  so  as  to  be 
injurious  to  the  interests  of  the  state, 
apart  from  illegality  or  immorality." 

And  on  nage  703  of  the  above  opinion,  the  court  said: 

"In  23  Sncy.  of  Lav;,  338,  after  stating 
that  it  has  often  been  enacted  that 
members  of  legislative  bodies  are 
ineligible  to  offices  created  by  such 
bodies,  the  text  adds: 

"’The  seme  rule  applies  to  officers  with 
the  power  of  appointment.  They  cannot 
appoint  themselves.'" 


To  permit  judges  of  the  probate  court  to  eppoint  them- 
selves as  appraisers  would  be  injurious  to  the  interests  of  the 
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public  and  clearly  in  violation  of  public  policy.  '.*e  are,  there- 
fore, of  the  opinion  that  a judge  of  the  probate  court  may  not 
act  as  an  appraiser,  and  hence  is  not  entitled  to  fees  earned  in 
such  capacity. 


xvespectf ully  submitted, 


.«w.  OmR  jiiii  £ i «> , 

assistant  attorney  General. 


APPRuVAu : 


J.  T-Tylga, 

(Acting)  Attorney  General. 
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G OUNT: ' THE  A SURER  : 

DEPOSITARY  OF  COUNTY 
PT'NDS: 


| Liability  of  County  Treasurer  on  official 
j bond,  where  no  depositary  bond  is  given. 

) 


February  12,  1956, 


Senator  Geo.  D.  Clayton,  Jr., 

Hannibal, 

Missouri . 


Dear  Senator  Clayton: 


This  is  to  acknowledge  receipt  of  your  letter 
of  February  7,  1936,  in  which  you  request  an  opinion 
from  this  Department  on  questions  submitted  in  your  letter 
of  that  date,  a copy  of  which  is  as  follows: 

"Is  the  County  Treasurer  liable  for 
any  loss  of  the  County  funds  through 
the  negligence  or  failure  of  any 
depositary,  provided  that  the  de- 
positary has  been  selected  by  the 
County  Court'? 

"I  would  also  like  to  know  if  the 
treasurer  would  be  liable  under 
his  bond  in  the  event  that  the 
County  Court  designated  a deposi- 
tary, and  the  depositary  did  not 
furnish  a bond  and  subsequently  failed." 


'/e  shall  answer  your  two  questions  in  the  order 
submitted  in  your  letter. 


I. 

Under  the  provisions  of  Sections  12184-12198,  article 
9,  Chapter  36,  Revised  Statutes  of  Missouri,  1929,  a definite 
scheme  and  plan  for  the  selection  of  county  depositaries  is 
set  forth,  and  under  the  provisions  of  these  sections  it  is  made 


enator  Jeo.  D,  Clayton,  Jr 


eb.  12,  1956. 


3- 


the  duty  of  the  county  court  to  select  the  depositary,  or 
depositaries,  in  which  the  funds  of  the  county  shall  be 
deposited. 


Section  12198,  R.  S,  too.  1929,  of  said  Article 
9,  supra,  provides  as  follows: 

"The  county  treasurer  shall  not 
oe  responsible  for  any~lo3s  of 
TFte  county  f nda  through  the 
Tie  , licence  or  failure  of  any 
Tie  po  sitary, Him  t nothing  in  this 
article  shall  release  said  treasurer 
from  any  loss  resulting  from  any 
official  misconduct  on  his  part, 
or  from  responsibility  for  the  fends 
of  the  county,  until  a depositary 
shall  oe  selected  and  the  funds 
deposited  therein,  or  for  any  mis- 
appropriation of  such  funds  in  any 
manner  by  him." 


The  Supreme  Court  said  in  the  case  of  llaze  v. 
Shumard,  54  S,  W,  (2d)  726,  1.  c.  728,  as  follows: 

"It  is  well  settled  that  a public 
officer  is  an  insurer  of  public  funds 
which  he  has  lawfully  received,  unless 
the  legislature  has  provided  otherwise." 


Therefore,  under  the  provisions  of  Section  12198, 
suDra,  the  county  treasurer  shall  not  be  responsible  for  any 
css  of  the  county  funds  through  the  negligence  or  failure 
of  any  depositary,  which  necessarily  mean#  a depositary 
lawfully  selected  in  accordance  with  the  statutes  in  such 
cases  made  and  provided. 

It  is,  therefore,  our  opinion  that, if  a county 
do po sitary  was  duly  and  regularly  selected  and  bond  given 
and  accepted  in  accordance  with  Article  9,  Chapter  85,  R.  S. 
Mo.  1929,  and  amendments  thereto,  the  county  treasurer  would 
not  be  responsible  for  any  loss  of  the  county  funds  through 
the  negligence  or  failure  of  any  depositary. 
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II. 

q come  now  to  the  second  question  asked  in  your 
letter  of  request,  that  is,  whether  the  county  treasurer 
would  be  liable  under  his  bond  in  the  event  that  the  county 
court  designated  a depositary  and  the  depositary  did  not 
furnish  a bond  and  subsequently  failed. 

The  Supreme  Court  in  the  case  of  City  of  Fayette 
v.  Sllvey,  290  S,  W,  1019,  1.  c.  1021,  said  the  following: 

"*  * * The  general  rule,  which  is 
the  rule  in  this  state,  is  that  one 
of  the  duties  of  a public  officer 
intrusted  with  public  money  is  to 
keep  such  funds  safely,  and  that 
duty  must  be  performed  at  the  peril 
of  3uch  officer.  Thus,  in  effect, 
he  Is  an  Insurer  of  public  funds  law- 
fully In  his  possession.  Shelton  v. 

State,  53  Ind.  331,  21  Am.  Rep.  197; 

Thomssen  v.  County,  63  Heb.  777,  89 
N.  V,  389,  57  L.  R.  A.  303.  He  is 
therefore  liable  for  losses  which 
occur  even  without  his  fault.  Shelton 
v.  State,  supra.  This  standard  of 
liability  1 s bottomed  on  public  policy, 

Tini  varsity  City  v.  Schall,  275  Mo.  667, 

29  5 S.  W.  631. 

“In  the  last  case  cited,  our  jupreme 
Court,  sneaking  through  Blair,  P.  J. , 
applied  this  general  rule  to  a city 
treasurer,  into  whose  hands  the  general 
funds  of  the  city  had  passed,  finding 
that  the  mayor  and  aldermen  had  direct- 
ed the  funds  placed  to  the  credit  of 
the  city  treasurer  in  a certain  trust 
company,  which  later  failed.  The 
treasurer  died,  and  the  suit  was  insti- 
tuted against  the  administrator  of  his 
estate.  The  estate  was  held  liable 
under  the  general  bond,  notwithstanding 
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the  fact  that  the  funds  had  been  so 
deposited  in  the  trust  company  at  the 
direction  of  the  board  of  aldermen," 


In  the  case  of  Bragg  City  .Special  Road  District  v, 
Johnson,  20  S,  W.  (2d)  22,  1,  c,  24,  66  a.  L.  R.  1053,  the 
Missouri  Supreme  Court  in  this  leading  case  said: 

"The  rilling  in  the  University  City 
Case  was  made  in  recognition  of  the 
rule  followed  in  this  3tate,  and 
generally  followed  that  the  liability 
of  the  tre  .surer  of  a public  corporation 
for  its  funds  coming  into  his  hands 
in  absolute.  Htate  ex  rel.  v.  *owell, 

67  Mo,  595;  29  am.  Rep.  512;  dtate  ex 
rel.  v.  Moore  74  Ho.  413;  41  vm.  nep. 

322;  County  of  Mecklenburg  v.  Beales, 

111  Va.  691,  69  o.  E.  1032,  L.  R.  A.. 

(N.  3.)  285.  The  rule  is  one  found- 
ed upon  considerations  of  public  policy." 


In  the  case  of  hverton  Special  -aoad  District  v. 

Bank  of  Everton,  55  S*  W.  335,  1.  c.  336,  the  vAipreme  Court  of 
Missouri  stated: 

"In  selecting  a county  depository  the 
steps  may  be  all  regular  up  to  the 
execution  of  a bond  by  the  depository 
and  then  if  the  bond  given  does  not 
substantially  comply  with  the  require- 
ments of  the  statute,  the  depository 
selected  is  not  the  legal  depository." 


In  the  case  of  Huntsville  Trust  Company  v.  Noel,  12 
o.  w.  (2d)  751,  1.  c.  754,  the  3upreme  Court  of  Missouri  said: 

"A 8 heretofore  stated,  all  county  funds 
are  required  by  law  to  be  deposited  In 
a county  depository.  The  officers  of 
the  county  charged  with  duties  relating 
to  the  deposit  of  sue h funds  for  safe 
keeping  are  agents  of  limited  powers, 
and  as  such  they  have  no  authority  to 
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deposit  these  public  moneys  with  any 
other  than  a county  depository.  Nov  a 
bank  or  trust  company  does  not  become 
a county  depository  merely  by  being 
designated  as  such  in  an  order  of  the 
county  court;  it  must  qualify  as  a 
depository  by  giving  the  security  pre- 
scribed by  section  9585." 


The  Springfield  Court  of  Appeals  followed  the 
dntsville  Trust  Company  case  in  the  care  of  Consolidated 
School  District  v.  Citizens  .Savings  Bank,  21  S.  W.  (2d)  1.  c. 
788,  and  the  Huntsville  case  is  cited  with  approval  in  the 
case  of  hite.  Covin ty  Treasurer,  v.  Greenlee,  49  S.  . (2d) 
132. 


Also,  in  the  case  of  Boone  County  v.  Cantley,  Commis- 
sioner, 51  5.  'A.  (2d)  56  1.  c.  58,  the  Supreme  Court  further 
said: 

*A  bank  which  has  given  a bond  that 
does  not  comply  with  the  provisions 
of  Section  12187  R.  S.  1929,  regardless 
of  the  action  taken  by  the  county  court 
with  respect  to  it,  is  not  a county  de- 
positary either  in  law  or  in  fact. 

Lnd  upon  the  receipt  of  county  funds 
by  such  a bank,  under  color  of  being 
a county  depositary,  a trust  as  to  funds 
so  deposited  arises  in  favor  of  the 
county,  duntsvil’e  Trust  Co.,  v.  Noel, 

321  too.  749  l.  c.  757;  12  S.  r.  (2d) 

751." 


From  the  above  and  foregoing  cases  we  find  that  & 
bank  or  tiust  company  does  not  become  a county  depositary 
merely  by  being  designated  as  such  in  an  order  of  the  county 
court.  It  must  qualify  as  a depositary  by  giving  the  security 
prescribed  by  Section  12187,  R.  5.  Mo.  1929,  and  amendments 
thereto,  and  where  the  statutory  procedure  in  the  selection 
of  a county  depositary  has  not  been  followed,  by  the  jiving 
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of  the  bond  and  the  approval  by  the  court,  the  bank  in 
question  is  not  the  legal  depositary  of  said  county. 

It  is,  therefore,  the  opinion  of  this  Department 
that  a county  treasurer , depositing  the  co-nty  funds  in  a 
bank  that  has  been  designated  as  a county  depositary  but 
has  not  given  the  depositary  bond  as  required  by  the  statute, 
does  so  at  his  peril,  and,  in  the  event  of  the  failure  of 
said  bank  and  the  loss  of  the  county  funds  thereby,  he  and 
his  sureties  become  liable  on  his  official  bond. 


Yours  very  truly. 


COfSLL  R.  HKHITT 

Assistant  ttorney-General 


APPROVED: 


yv  V McEiTOSCK  ' 
A 1 1 orney -General 


CRH: 20 


COUNTY  TREASURER:  Receives  commission  as  custodian  or  school 

runds  out  or  general  revenue  fund  or  the 
county  treasury* 


October  15,  1936. 


Mr.  Roscoe  Clayconb, 

Clerk  of  the  County  Court, 
Carthage,  I issouri. 


Dear  Sir: 


This  department  wishes  to  acknowledge  your  letter 
of  October  10th,  wherein  you  state  as  follows: 

"It  is  our  understanding  that  there  is 
some  variance  in  the  different  counties 
in  the  state  as  to  the  method  of  paying 
the  Comity  Treasurer  his  commissions  for 
handling  school  funds.  We  understand 
that  a number  of  them  pay  the  Treasurer  out 
of  the  School  iunds  themselves.  In  this 
county  we  have  paid  the  Treasurer  out  of 
General  Revenue.  One  of  these  methods  of 
paying  commissions  is  right  and  the  other 
is  wrong.  We  want  to  be  ri^it,  and  to 
have  authority  for  our  position  so  that  we 
can  justify  it  if  criticized. 

"Will  you  please  give  us  an  opinion  on  the 
question,  Should  the  County  Treasurer  of 
Jasper  County  be  paid  his  commissions, 
allowed  by  law  for  handling  school  monies, 
out  of  the  school  monies  protected  by  his 
services  or  should  he  be  paid  said  com- 
missions from  the  General  Revenue  Fund  of 
the  County?'" 

Section  9266,  R.  S.  of  ho.  1929,  provides  that  the 
County  Treasurer  shall  be  custodian  of  school  moneys,  and 
provides  for  his  compensation,  thus:  ' 


"The  county  treasurer  in  each  county  shall 
be  the  custodian  of  all  moneys  for  school 
purposes  belonging  to  the  different  districts, 
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until  paid  out  on  warrants  duly  issued  by 
order  of  the  board  of  directors  or  to  the 
treasurer  of  some  town,  city  or  consoli- 
dated school  district,  as  authorized  by 
this  chapter,  except  in  counties  huving 
adopted  the  township  organization  lav/,  in 
which  counties  the  tov/nship  trustee  shall 
be  the  custodian  of  all  school  i^oneys 
belonging  to  the  tovmship,  and  be  subject 
to  corresponding  duties  os  the  county 
treasurer;  end  said  treasurer  shall  pay 
all  orders  heretofore  legally  drawn  on 
township  clerics,  and  not  paid  by  such 
township  clerics,  out  of  the  proper  funds 
belonging  to  the  various  districts;  and 
on  his  election,  before  entering  upon  the 
duties  of  his  office,  he  shall  give  a 
separate  bond,  with  sufficient  security,  in 
double  the  probable  amount  of  school  moneys 
that  shall  cone  into  his  hands,  payable 
to  the  state  of  Missouri,  to  be  approved 
by  the  county  court,  conditioned  for  the 
faithful  disbursement , according  to  law, 
of  all  such  moneys  as  shall  from  time  to 
tine  co-.e  into  his  hands;  and  on  the  for- 
feiture of  such  bond  it  shall  be  the  duty 
of  the  county  cleric  to  collect  the  same 
for  the  use  of  the  schools  in  the  various 
districts.  If  such  county  clerk  shall 
ne^ect  or  refuse  to  prosecute,  then  any 
freeholder  may  cause  prosecution  to  be 
instituted.  It  shall  be  the  duty  of  the 
oounty  court  in  no  case  to  permit  the 
county  treasurer  to  have  in  his  possession, 
at  any  one  time,  an  amount  of  school 
moneys  over  one-half  the  amount  of  the 
security  available  in  the  bond;  and  the 
county  treasurer  shall  be  allowed  such 
compensation  for  his  services  as  the  county 
court  may  deem  advisable,  not  to  exceed 
one-half  of  one  er  pent  of  alTTschool 
moneys  disbursed  by  him,  and  to  be  paid 
out  of  the  count-;,  treasury.  ” 


The  above  underlined  section  is  ambiguous , and  we  will 
have  to  look  to  other  statutes  relating  to  the  same  subject  to 
help  us  determine  whether  the  Treasurer  receives  the  above  com- 
pensation out  of  school  funds  in  the  county  treasury  or  out  of 
the  general  revenue  of  the  county  treasury. 
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A familiar  principle  of  statutory  construction  is 
that  it  is  proper  to  resort  to  other  statutes  relating  to  the 
subject  to  ascertain  the  intention  of  the  Legislature.  In  the 
case  of  Hannibal  & St.  Joseph  h.  Co.  v.  mhacklett,  30  mo.  550, 

1.  c.  557,  the  court  said: 

"*  * * it  is  altogether  consistent  with 
the  rules  of  construction  tc  resort  to 
other  statutes,  more  specifically  appro- 
priated to  the  subject,  for  the  purpose 
of  ascertaining  the  intention  of  the 
legislature  in  the  enactments  of  the 
general  statute." 

Section  9243,  R.  3.  of  ^o.  1929,  dealing  with  county 
Bchool  funds,  is  silent  a a to  appropriation  of  same  for  anything 
other  than  for  the  establishment  and  maintenance  of  free  public 
schools  in  the  several  counties,  thus: 

"It  is  hereby  uade  the  duty  of  the  several 
county  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  invest,  at 
the  highest  rate  of  interest  that  can  be 
obtained,  not  exceeding  eight  nor  less 
than  four  per  cent  per  annum,  on  unencumbered 
real  estate  security,  worth  at  all  times  at 
least  double  the  sum  loaned,  and  may,  in  ite 
discretion,  require  personal  security  in  ad- 
dition thereto,  the  proceeds  of  all  moneys, 
stocks,  bonds  and  other  property  belonging 
to  the  county  school  fund;  also,  the  net 
proceeds  from  the  sale  of  estrays;  also, 
the  clear  proceeds  of  all  penalties  and  for- 
feitures, and  of  all  fines  collected  in 
the  several  counties  for  any  breach  of 
the  penal  or  military  laws  of  this  state, 
and  all  moneys  which  shall  be  paid  by  persons, 
as  an  equivalent  for  exemption  from  military 
duty,  shall  belong  to  and  be  securely  in- 
vested and  sacredly  presei’ved  in  the  several 
counties  as  a county  public  school  fund,  the 
income  of  which  fund  shall  be  collected 
annually  and  faithfully  appropriated  for  es- 
tablishing and  maintaining  free  public  schools 
in  the  several  counties  of  this  state." 

find  nothing  in  the  above  section  which  would  indicate 
that  county  school  funds  may  be  used  to  compensate  the  County 
Treasurer  for  compensation  for  his  services  as  custodian  of  school 
funds. 
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Section  9874,  R.  S.  of  Ho.  1929,  provides  what  revenue  the 
county  court  racy  appropriate,  apportion  and  subdivide,  thus: 

"The  county  courts  of  the  severe 1 counties 
of  this  state  are  hereby  authorized  and 
empowered,  at  the  first  regular  terr  of 
such  court  after  the  taking  effect  of  this 
chapter,  and  at  the  li ay  tern  every  year 
thereafter,  to  appropriate,  apportion  and 
subdivide  all  the  revenues  collected,  and  to 
be  collected,  and  moneys  received  and  to  be 
received,  in  the  various  counties  in  the 
state,  for  county  purposes,  in  the  follow- 
ing order: 

"I.  a sum  sufficient  for  the  payment  of 
all  the  necessary  expenses  thc.t  may  be 
incurred  for  the  care  of  puupers  and  in- 
sane persons  of  such  county. 

*11.  A sum  sufficient  for  the  payment  of 
all  necessary  expenses  for  the  building 
of  bridges  and  repairing  of  roads,  includ- 
ing the  pay  of  road  overseers  of  such 
county. 

"III.  ^ sn..  sufficient  for  the  payment 
of  the  galaxy  of  all  county  officers , where 
the  same  i spyTaw  .^aae  aye  ole  out  of  tne 
ordinary  revenues  of  the  county. 


"IV.  A sum  sufficient  for  the  payment  of 
the  fees  of  Trend  end  petit  jurors,  judges 
end  clerks  of  elections,  end  fees  of  wit- 
nesses for  the  grand  jury  ol‘  the  county. 

"V.  A sum  sufficient  for  the  peyment  of 
t!  e other  ordinary  current  expenses  of  the 
county,  not  hereinbefore  specially  pro- 
vided for,  which  shall  be  known  and  desig- 
nated as  the  contingent  fund  of  such  county; 
'which  last  sum  shall  in  no  case  exceed  one- 
fifth  of  the  total  revenue  of  such  county 
for  county  purposes  for  any  one  year." 


It  is  clearly  evident  from  section  9266,  supra,  that  the 
Legislature  intended  that  the  County  Treasurer  receive  compensa- 
tion for  his  services  as  custodian  of  the  county  school  funds. 
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Section  9243,  dealing  directly  with  the  appropriation  of  county 
school  funds,  is  silent  on  the  subject  of  paying  any  compensation 
to  the  County  Treasurer  for  such  services.  Section  9874,  supra, 
specifically  provides  for  the  salary  of  county  officers  out  of  the 
general  revenue  of  the  county,  and  we  are  of  the  opinion  thet  in 
light  of  the  foregoing  it  was  the  intention  of  the  Legislature 
that  the  funds  of  the  county  for  schools  be  sacredly  preserved 
intact  for  the  maintenance  and  establishment  of  free  public  schools, 
and  that  the  compensation  of  the  Treasurer  for  the  above  purposes  be 
paid  out  of  the  general  revenues  of  the  county  treasury. 


Respectfully  submitted, 


Miu,  Oiu.i  SiinYiSiRS , 

assistant  attorney  General* 


iiPPKoTjsbJ : 


J uixN  t i • y Jr»  | 

(Acting)  Attorney  General. 


'd.i'.dtx 


PROBATE  COURT  i 


Refusal  of  administration  as  provided 
In  Section  2,  R.  S.  Mo*  1929* 


in 

August  5,  1936* 


Honorable  L.  L* Colton 
Probate  Judge  of  Wright  County 
Hartville,  Missouri 


Lear  Sir: 

*..'e  acknowledge  your  request  for  an  opinion  dated 
July  22,  1936,  which  reads  as  follows: 

"I  have  a proposition  confronting  me 
about  which  I am  unable  to  f lnd  a 
Court  decision  directly  in 
and  will  aporeciate  it  ver; 
if  you  can  assist  me* 

ffIt  involves  a Refusal  of  Letters  as 
authorized  by  Section  2 of  R.  S*  for 
1929*  The  widow  of  a decedent,  with 
four  children,  three  of  whom  are  above 
18  years  of  age  and  one  of  the  age 
of  15  years,  has  made  application  far 
an  order  refusing  administration 
under  that  section*  There  is  con- 
siderable personal  property  belong- 
ing to  the  estate,  livestock,  etc*, 
but  upon  her  affidavit  she  lists  tho 
value  of  the  personalty  at  &810*00* 

There  are  two  separate  tracts  of  roal 
estate  belonging  to  the  estate,  one 
being  the  homestead  and  the  other  an 
undivided  one  third  interest  in  a 
farm  recently  heired  by  decedent, 
each  of  the  probable  value  of  1,000*00* 
There  are  debts  against  the  estate 
probably  aggregating  four  or  five 
hundred  dollars*  I realise  that  to 
a certain  extent,  the  matter  of  mak- 
ing such  an  order  is  within  ray  dis- 
cretion. I am  not  however,  clear  on 
the  proposition  of  whether  or  not  the 
value  of  all  of  the  estate  should  be 
considered  in  making  a decision,  or 
whether  the  real  estate  should  be 


point - 
greatly 
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excluded  from  consideration.  I also 
realize  that  If  such  order  Is  made, 
creditors  would  have  a remedy  out  of 
the  real  estate  h<  ired  by  decedent, 
and  for  that  reason  am  at  a loss  to 
know  whether  such  order  would  be  pro- 
per." 

Section  2,  K.  S.  Mo.  1929,  orovides: 

"The  probate  court,  or  the  Judge  there- 
of in  vacation.  In  Its  or  his  discre- 
tion, nay  refuse  to  grant  letters  of 
administration  on  estates  of  deceased 
persona  not  greater  In  amount  than  Is 
allowed  by  law  as  the  absolute  property 
of  the  idower,  widow  or  minor  children 
under  the  age  of  eighteen  years.  Proof 
may  be  allowed  by  or  on  behalf  of  such 
widower,  widow  or  minor  children  be- 
fore the  probate  court  or  Judge  there- 
of of  the  value  and  nature  of  such 
estate,  and  If  such  court  or  Jud*  e 
shall  be  satisfied  that  no  estate  will 
be  left  after  allowing  the  widower, 
widow  or  minor  children  their  absolute 
property,  he  or  It  shall  order  that  no 
letters  of  administration  shall  be 
1.  sued  on  such  estate,  unloss  on  the 
application  of  creditors  or  other 
parties  interested,  the  existence  of 
other  or  further  property  be  shown. 

And  a-  ter  the  making  of  such  order, 
and  until  such  time  as  the  same  may 
be  revoked,  such  widower,  widow  or 
minor  children  shall  be  authorized  to 
collect,  sue  for  and  retain  all  the 
property  belonging  to  such  estate;  if 
a widower  or  widow,  in  the  snrae  manner 
and  with  the  same  effect  as  if  he  or 
she  had  teen  appointed  and  qualified 
ns  executor  or  executrix  of  such  es- 
tate; if  minor  children  under  the  age 
of  eighteen  years,  in  the  same  manner 
and  with  the  same  effect  as  now  provided 
by  law  for  proceedings  in  court  by 
infante  in  bringing  suits •" 
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A similar  provision  of  statutory  law  In  Missouri 
was  construed  by  the  Supreme  Covrt  to  ht>ve  no  applica- 
tion to  real  estate,  and  In  the  case  of  Pidcock,  v* 

Buff am,  61  Mo*  370,  1*  c*  372,  the  Court  soldi 

'"The  whole  difficulty,  or  rather  the 
monstrous  injustice  of  this  case  as 
it  stands,  grows  out  of  a mistake  of 
the  probate  court,  who  supposed  that 
the  16th  section  of  the  8th  article, 
of  our  administration  law,  ao 'lied 
to  real  estate  as  well  as  personal* " 

Since  j^he  probate  co  rt  in  Pidcock  v.  Buff  am  and 
under  the  statute  then  in  force  had  no  power  to  consider 
real  estate  as  a condition  precedent  to  orders  denying 
administration  on  the  real  estate  of  deceased,  we  see  no 
reason  for  the  probate  court  in  the  instant  case,  under 
the  statute  above  quoted,  taking  into  consideration  the 
real  estate  of  deceased  when  determining  that  the 
estate  of  deceased  does  not  exceed  in  value  the  legal 
sum  allowed  the  widow  by  law  preceding  an  order  that  no 
administration  be  granted* 

The  fact  that  the  prorate  court  mak'  s an  order  re- 
fusing administration  as  provided  n Section  2,  supra, 
does  not  preclude  a creditor  from  later  going  before  the 
court,  and  on  a prope'  showing  having  letters  granted  • 

In  the  case  of  Woolfolk  v*  Kemper,  31  Mo*  App*  421,  1*  c* 
42 4,  the  Court  said I 

"Although  the  widow  has  proceeded 
under  section  two,  Revised  Statutes, 
an  order  of  the  probate  co.urt,  setting 
the  property  left  by  tho  deceased 
purchaser  over  to  her  and  doing  away 
with  administration,  yet  this  proceed- 
ing is  not  binding  on  this  plaintiff 
and  does  not  prevent  him  from  going 
before  the  probate  court  ana  on  a pro- 
per showing,  as  a creditor,  have  letters 
granted  on  the  estate*  This  he  should 
do,  and  then  proceed  to  have  his  claim 
allowed*  " 


Respectfully  submitted 


AP^ROVLD: 


TCM.  OhR  3AWTERS 

Assistant  Attorney  General' 

jjiitf  vr:  ran-™.  Jr.  . 

(Acting)  Attorney  General* 


TAXATION:  Respecting  Attorneys  fees  in  delinauent  personal 

tax"  oases. 


January  30,  1936. 


V 


Honorable  Wallace  Cooper 
Prosecuting  Attorney 
Johnson  County 
Warrensburg,  Missouri 


Dear  Mr.  Cooper: 

This  office  is  in  receipt  of  your  reauest  for  an 
opinion  on  the  following  matters: 

"1.  Is  the  delinouent  tax  attorney 
provided  for  in  Section  9940  R.  S. 

Missouri  1929.  appointed  in  accordance 
with  the  provisions  of  Section  9962  as 
amended  by  the  Laws  of  1955  and  entitled 
to  the  compensation  therein  provided? 

2.  Is  the  percentum  fee  agreed  upon 
by  the  attorney,  the  collector  and  the 
County  Court  texed  as  costs  in  case  of 
suit  and  added  to  the  Judgment  along 
with  the  $3.00  fee  provided  for,  or  is 
the  $3.00  fee  alone  taxed  as  costs  and 
the  percentage  tc  the  tax  attorney  paid 

to  him  out  or  the  amount  paid  in  as  taxes? 

3.  In  c&se  it  is  not  necessary  for  the 
tax  attorney  to  bring  suit  for  the 
collection  of  delinauent  personal  taxes, 
is  his  fee  which  is  based  on  an  agreed 
percentage  of  the  amount  paid  into  the 
collector  paid  out  of  the  delinquent  tax 
paid  or  is  this  percentage  added  to  the 
tax  and  the  total  amount  paid  by  the 
delinquent  personal  taxpayer?” 
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We  shall  answer  your  questions  in  the  order  presented. 

I. 

DELINQUENT  PERSONAL  TAX 
ATTORNEY  APPOINTED  AS  PRO- 
VIDED IN  SECTION  9962,  R.S. 

Missouri  1929. 

On  January  3,  1935,  this  office  Issued  an  opinion  to 
Jones  Sc  V/esner,  Attorneys  for  the  Collector  of  Pettis  County, 
Missouri,  therein  this  conclusion  was  reached: 

“It  is  our  further  opinion  that  delin- 
ouent  personal  taxes  should  be  collected 
under  the  provisions  of  Section  9940  R.S. 

Mo*  1929,  and  that  into  such  section  there 
should  be  incorporated  that  part  of 
Section  9S52  R.  S.  Mo*  1929  which  reads: 

i 

•and  for  the  purpose  of  collecting 
such  tax  and  prosecuting  suits  for 
taxes  under  this  article,  the  col- 
lector shall  have  power,  with  the 
approval  of  the  county  court*  * * 
to  employ  such  attorneys  as  he  nay 
deem  necessary,  who  shall  receive 
as  fees  such  sum,  not  to  exceed 
etc;*  * * *" 

The  issue  presented  to  this  office  in  the  Jones  & 
Wesner  opinion  was  the  authority  for  employing  a delinquent 
tax  attorney  to  collect  delinquent  personal  taxes*  That 
oolnlon  did  not  go  into  the  question  as  to  the  compensation 
which  should  be  allowed  for  the  collection  of  delinouent 
personal  taxes*  Section  9940  R.  S.  Missouri  1929,  provides 
in  part: 


"*  * *8aid  actions  shall  be  prosecuted 
by  attorneys  employed  as  provided  in 
Article  9 of  this  chapter  of  the  general 
statutes,  and  the  fees  and  compensation 
allowed  in  said  article  shall  apply  to 
the  above  actions:*  * *" 

Without  auestlon  this  phrase  incorporates  into  Section  9940 
the  procedure  established  for  the  employment  of  delinquent 
tax  attorneys  and  the  fees  and  compensations  allowed.  The 
real  issue  is  this,  does  such  provision  of  Section  9940  in- 
corporate the  present  provisions  of  Section  9952  into  such 
section  or  did  it  incorporate  the  fees  and  commissions  allowed 
at  the  time  Section  9940  was  first  enacted.  By  referring 
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to  the  original  enactment  of  what  la  now  Section  9940  we  find 
that  on  April  5,  1887  "An  Act  to  provide  for  the  collection 
of  personal  taxes"  came  Into  the  statutory  law  of  this  state. 
The  phrase  under  consideration  as  originally  contained  In 
said  Act  of  1887,  page  242,  Laws  of  1887,  read  as  follows: 

"Said  action  shell  be  prosecuted  by 
attorneys  employed  as  provided  in 
Article  VI  bf  Chapter  145  of  the 
General  Statutes  and  the  fees  and 
compensation  allowed  In  said  article 
shall  apply  to  the  above  actions; 
provided,  however,  thet  in  no  case 
shall  the  state,  county,  city  or 
collector  be  liable  for  any  costs,  nor 
shall  any  be  taxed  against  them  or 
any  of  them." 

Article  VI  of  Chapter  145  of  the  General  Statutes  referred  to 
above  was  a part  of  the  Revised  Statutes  of  Missouri  1879 
of  which  Section  6836  was  a part.  This  Section  was  the  pre- 
decessor of  our  nresent  Section  9952  and  in  respect  to  the 
issues  here  at  hand  stated: 

"*  * *for  the  ourpose  of  prosecuting 
silts  for  taxes  under  this  act  the 
collector  shall  have  power,  with  the 
approval  of  the  County*  * *to  employ 
such  attorneys  as  he  may  deem  necessary, 
who  shall  receive  an  fees  in  any  suit 
such  sum  not  to  exceed  ten  per  cent  of 
the  amount  of  taxes  actually  collected 
and  paid  into  the  treasury  as  may  be 
agreed  upon  in  writing  and  approved  by 
the  County  Court*  * * before  such  services 
are  rendered,  which  sums  shall  be  taxed 
as  costs  in  the  suit  and  collected  as 
other  costs,  and  no  such  attorney  shall 
receive  any  fee  or  compensation  for 
such  services  except  as  in  this  section 
provided*  * * *" 
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The  compensation  there  provided  was  a straight  commission  of 
not  to  exceed  ten  per  cent  “In  any  suit".  No  suit  fee  of 
any  kind  was  orovlded  for.  In  1921  tills  Section  was  amended 
so  as  to  strike  out  the  plirase  "in  any  suit"  and  also  to 
allow  a suit  fee  of  Three  Dollars  ($3.00)  in  cases  where  oub- 
licatlon  was  not  necessary  and  of  Fire  Dollars  (^5.00)  In 
cases  where  publication  was  necessary.  The  oroblem  confront- 
ing us  is  whether  or  not  the  Act  of  1887  adopted  the  then 
provisions  of  Section  6836  in  its  existing  form  or  whether  the 
Act  of  1887  contemplated  the  adoption  of  the  provisions  of 
Section  6836  together  with  any  subsequent  amendments. 

Endlich  on  Interpretation  of  Statutes,  Section  85, 

states: 


"An  act  adopting  by  reference  the 
whole  or  a portion  of  another  statute 
means  the  law  as  existing  at  the  time 
of  adoption  and  does  not  adopt  any 
subsequent  addition  thereto  or  modifi- 
cation thereof." 


Referring  to  this  general  rule  the  Supreme  Court  of 
this  State  in  the  case  of  daston  vs.  Lamkin,  115  Mo.  20,  1.  c. 
33,  stated  as  follows: 


"*  * 11  The  general  rule  governing  in 
such  cases  seems  to  be  that  where  one 
statute  refers  to  another  for  rules  of 
prodedure  orescribed  by  the  former,  the 
former  statute  if  specifically  referred 
to,  becomes  a part  of  the  referring 
statute,  and  the  rules  of  procedure 
prescribed  by  the  earlier  statute  so 
far  as  they  form  a part  of  the  second 
enactment,  continue  in  force,  although 
the  earlier  statute  boe  afterwards 
modified  or  repealed.  But  when  the  sub- 
sequent statute,  being  a general  one, 
does  not  refer  specifically  to  a former 
statute  for  the  rule  of  procedure  to 
be  followed,  but  generally  to  the 
established  law,  by  some  such  expression 
as  'the  same  as  is  provided  for  by  law' 
in  given  cases,  then  the  act  becomes  a 
rule  for  future  conduct  to  be  found  when 
needed  by  reference  to  the  law  governing 
such  cases  at  the  time  when  the  rule  is 
invoked.*  * *" 
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In  the  case  of  Crohn  ve.  Telephone  Company,  131  Mo. 

App.  313,  the  Court  had  for  construction  what  is  now  Section 
3264  which  In  part  provides: 

4 

"Damages  accruing  under  the  last  pre- 
ceding section  shall  be  sued  for  and 
recovered  by  the  sane  parties  and  In 
the  rame  manner  as  provided  In  section 
3262." 

Subseouent  to  the  enactment  of  Section  3264  Section  3262  was 
amended  so  as  to  provide  an  additional  class  of  warties  which 
could  bring  suit  under  that  section.  The  Court  held  that 
Section  3264  adopted  the  pertinent  parts  of  Section  3262  as 
they  were  written  at  the  time  Section  3264  was  enacted,  and 
th  . t the  subsequent  amendment  of  Section  3262  could  not  extend 
the  classes  of  parties  which  could  take  advantage  of  the 
provisions  of  Section  3264.  The  Court  after  referring  to  the 
general  rules  hereinbefore  quoted,  stated  1.  c.  321: 

"Under  these  rules,  th-t  part  of  section 
2864  relating  to  parties  and  procedure 
became  by  adoption  an  integral  part  of 
section  2866  to  the  same  extent  as  though 
It  had  been  written  into  the  latter 
statute  and  neither  a subsequent  amend- 
ment nor  repeal  of  section  2864  could 
affect  the  referring  section." 

The  foregoing  decision  is  cited  with  approval  and 
the  theory  further  extended  by  the  Supreme  Court  In  Banc  In 
the  case  of  State  ex  rel.  Great  American  Home  Saving  Institu- 
tion et  al.  vs.  Lee,  233  S.  W.  20. 

The  Supreme  Court  of  Iowa  in  th**  case  of  State  vs. 
Beckner,  198  Northwestern  643  applied  the  rule  In. the  case 
of  a statute  w ich  provided  th  t the  def  ndant  shall  be  punished 
as  provided  in  the  section  relating  to  ravishment. 

The  Supreme  Court  of  Montana  In  the  case  of 
Gustafson  vs.  Hammond  Irregation  District,  287  Pacific  640, 
stated  the  rule: 
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"The  rule  is  that  'the  adoption  of 
statute  by  reference  Is  construed  as 
an  adoption  of  the  law  as  it 
existed  the  time  the  adopting 
statute  was  passed,  and  therefore  is 
not  affected  by  any  subsequent  modification 
or  repeal  of  the  statute  adopted. ' 36 

Cyc.  1152.  This  rule  seems  to  be 
universal  in  the  case  of  the  adoption 
of  a specific  statute  as  here,  as  dis- 
tinguished from  the  general  taw  relating 
to  a particular  subject.*  * * *" 

In  the  instant  case  the  Legislature  referred  to  the 
law  adopted  as  that  "provided  in  Article  6 of  Chapter  145  of 
the  General  Statutes"  and  allows  fees  and  compensations  as 
'"ere  "allowed  in  said  article"  though  it  did  not  refer  specifically 
and  solely  to  Section  6386. in  so  many  words.  Had  it  done  so 
there  could  have  been  no  question  whatsoever  in  view  of  the 
rules  heretofore  laid  down.  However,  as  stated  in  the  Gaston 
case  suora: 

"The  question  in  such  cases  always 
turns  however  upon  the  intention  of 
the  legislature  in  a given  case." 

What  was  the  intention  of  the  Legislature  in  the  instant  case? 

The  presumption  of  course  is  that  the  statute  is  adopted  in  its 
form  and  that  subsequent  amendments  will  not  fclffect  the  referring 
statute.  The  Supreme  Court  of  Delaware  in  Perkins  vs.  Winslow, 

133  Atl.  235,  1.  c.  236,  stated: 

"While  always  a question  of  intention, 
in  the  absence  of  anything  to  indicate 
a contrary  legislative  Intent,  it  is 
likewise  true  that  provisions  so 
adopted  and  read  into  other  statutes 
will  not  ordinarily  be  affected  by  the 
rep  al  of  the  adopted  statute,*  * * * 
or  by  _ny  subsequent  changes  by  way 
of  additions,  modifications  or  other- 
wise in  the  adopted  statute.*  * * *" 

Therefore,  the  presumption  is  that  the  Act  of  1887  adopted  the 
provisions  of  Article  VI,  Chapter  145  in  its  then  existing  state 
and  especially  the  provisions  of  Section  6386  R.  S.  Missouri 
1879,  insofar  as  it  prescribed  the  method  of  employing  delinquent 
tax  attorneys.  However,  the  adopted  statute  did  not  end  with 
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proviso  that  the  fees  and  compensations  allowed  Hln  said  article" 
shall  apply  to  such  actions.  The  "fees  and  como  nrntlons",  had 
the  legislature  Intended  to  apply  only  to  attorneys  fees, 
might  likewise  have  been  specifically  Identified  by  Section  number 
rather  than  by  Chapter  number.  However,  the  Legislature 
appare  tly  Intended  to  adopt  other  fees  and  commissions  than 
those  provided  for  the  delinquent  tax  attorney,  to-wlt,  those 
fees  and  compensations  provided  for  In  Section  6842  R.  S.  Missouri 
1879,  also  a part  of  Article  VI  of  Chapter  145  relating  to 
the  Circuit  Clerk,  the  Sheriff  and  printer.  So  that  it  appears 
thet  the  legislature,  rather  than  enumerating  several  sections, 
referred  to  the  article  generally.  In  so  doing,  they  specifically 
adopted  the  relative  provisions  of  that  Article  as  then  existing 
as  certainly  as  they  would  have  done  had  they  specifically  en- 
umerated the  sections.  In  connection  with  this  statement  we 
have  not  overlooked  the  rule  as  stated  in  Lewis  Sutherland's 
Statutory  Construction,  Second  Edition,  Section  405,  wherein 
It  is  held: 

"There  Is  another  form  of  adoption 
wherein  the  reference  is  not  to  any 
particular  statute  or  part  of  a 
statute  but  to  the  law  generally 
which  governs  a particular  subject. 

The  reference  in  such  case  means  the 
law  as  It  exists  from  time  to  time 
or  at  the  time  the  exigency  arises 
to  which  the  law  Is  to  be  applied." 

In  the  Gaston  case  supra  this  rule  was  applied  to  a 
statute  w5  lch  provided: 

"The  election  herein  provided  for  shall 
be  held  and  conducted  in  the  same 
manner  and  the  returns  thereof  made 
to  the  County  Clerk  and  the  vote  counted 
In  all  respects  the  same  as  In  elections 
for  state  and  county  officers,  as  far  as 
the  laws  In  relation  thereto  are 
applicable.*  * *" 

Another  example  of  the  application  of  this  latter 
rule  Is  the  case  of  State  ex  rel.  Kell  vs.  Kramer,  160  N.  E. 

60,  (111.).  The  adopting  statute  In  that  case  provided: 

"As  Is  now  provided  by  law  for  in- 
termediate registration." 
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The  Supreme  Co*rt  of  Florida  in  the  case  of  Williams 
vs.  State,  125  So.  358,  also  applied  the  second  rule  relative 
to  a statute  which  provided: 

“The  fees  of  constables  shall  be  the 
same  as  are  allowed  sheriffs  for 
like  services." 

While  the  Courts  have  been  uniform  in  holding  that  such 
general  expressions  as  above  referred  to  adopt  the  law  together 
with  subsequent  changes  , these  cases  are  not  applicable  to 
the  instant  case  as  no  general  phrase  was  used  in  the  Act  of  1887 
comparable  to  the  phrase  last  above  referred  to.  Rather  the 
Legislature  chose  to  designate  the  law  by  specific  reference,  to- 
wit,  "Article  VI  of  Chapter  145*.  By  such  specific  reference 
and  from  a reading  of  the  rest  of  the  section  there  is  no  Intention 
evident  that  any  subsequent  changes  in  Article  VI  of  Chapter  145 
were  to  affect  the  fees  and  commissions  allowed  the  delinquent 
personal  tax  attorney. 

There  is  one  thing  further  that  might  be  added.  It 
was  not  until  1921  that  any  set  suit  fee  was  authorized.  At  the 
time  a three  dollar  suit  fee  was  allowed  in  cases  where  no 
publication  was  necessary  a five  dollar  suit  fee  was  allowed  in 
cases  where  publication  was  necessary.  These  set  suit  fees  are 
referable  directly  to  the  other  provisions  of  Section  9952 
authorizing. suit  for  the  collection  of  land  taxes  and  especially 
to  the  provisions  of  that  section  providing  for  service  by 
oublication.  It  is  but  reasonable  that  these  fees  were  meant 
and  intended  to  aoply  only  ftascase  of  suit  brought  for  land  taxes. 
No  publication  is  provided  for  in  personal  ta;:  suits,  in  fact, 
each  is  entirely  unnecessary  as  the  same  facts  that  wouH  Justify 
an  attachment  8 lit  being  brought,  with  the  attendant  publication, 
authorize  and  require  the  County  Collector  to  levy  a distress 
warrant  for  the  collection  of  the  tax. 

CONCLUSION. 

In  view  of  the  foregoing  it  is  the  opinion  of  this 
office  that  the  compensation  allowable  to  delinquent  personal  tax 
attorneys  is  that  prescribed  by  Section  6836  R.  S.  Missouri  1879, 
to-wit: 


"for  the  purpose  of  orosecutlng  the  suits 
for  taxes*  * *the  collector  s'  all  have 
power,  with  the  approval  of  the  county 
court,  or  In  such  cities  the  mayor  thereof. 
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to  employ  such  attorneys  as  he  may  deem 
necess  ry,  who  shall  receive  as  fees  in 
any  suit  such  sum  not  to  exceed  ten 
per  cent  of  the  amount  of  taxes  actually 
collected  and  paid  Into  the  treasury 
as  may  be  agreed  upon  In  writing  and 
approved  by  the  County  Court,  etc.*  * *" 


II. 


PERCENTAGE  COMMISSION  TAXED 
A3  COSTS  A;fb  ADDED'  T"  JUECKKrT. 


By  comparing  the  Act  approved  April  5,  1887,  page  422, 
Laws  of  Missouri  1887.  with  Section  9940  R.  S.  Missouri  1929, 
it  will  be  seen  that  both  contain  the  provision 


"that  in  no  case  shall  the  state,  county, 
city  or  collector  be  11  ble  for  any  costs, 
nor  ehall  any  be  taxed  against  them  or 
any  of  them, " 

and  that  the  orovisions  of  Section  6836  R.  3.  Missouri  1878  and 
Section  9952  R.  S.  Missouri  1929,  are  identical  in  that  they 
provide : 

"which  sums  shall  be  taxed  as  costs  in 
the  suit  and  collected  as  other  costs." 

By  virtue  of  these  specific  provisions  two  things  are 
evident?  first,  that  the  attorney  fee  is  to  be  taxed  as  costs  . 
as  any  Other  costs,  and  second,  that  it  must  be  collected  from 
the  taxpayer  and  cannot  be  charged  to  the  state  or  county,  tc. 
This  issue  is  directly  passed  on  in  the  case  of  State  ex  rel. 
Bauer  vs.  Fdwarda,  144  Mo.  467.  The  Supreme  Court  stated,  1.  c. 
471: 


"It  is  complained  of  the  Judgment, 
however,  as  error,  that  the  amount  of 
the  attorney* s fees  is  Included  in  the 
Judgment  enforcing  the  lien  against 
the  lands  when,  as  is  contended,  the 
statute  only  provides  that  the  attorney 
employed  to  prosecute  the  suit  shall 
receive  as  fees  in  such  suit  'such  sum 
not  to  exceed  ten  per  cent  of  the  amount 
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of  taxes  actually  collected  and  paid 
Into  the  treasury,  as  may  be  screed 

upon  In  Titlng,  and  approved 

In  such  cities  by  the  mayor,  before 
such  services  are  rendered,  which  sum 
shall  be  taxed  as  costs  In  the  suit  and 
collected  as  other  costs.'  R.  3.  1889, 
sec.  7681.  Prom  which  It  Is  argued  that 
the  attorney  can  never  have  Judgment  for 
his  fees,  until  the Judgment  has  been 
collected  and  paid  into  the  treasury. 

This  conclusion  oan  not  be  correct,  end 
tmfcwftfts  from  the  reading  of  a part  only 
of  the  statute  on  this  subject,  when  the 
whole  of  it  should  be  read  and  considered 
together.  The  statute  provides  not  only 
that  such  fees  ' shall  be  taxed  as  cost 
and  collected  as  other  cost'  (as  quoted  in 
the  brief) , but  that  that  sum  ' shall  be 
taxed  as  costs  in  the  suit  and  collected 
as  other  costs.'  And  that  the  court  'shall 
decree  that  the  lien  of  the  State  afore- 
said be  enforced  and  that  the  real 
estate  or  so  much  thereof  as  may  be 
necessary  to  satisfy  such  Judgment,  interest 
and  costs  be  sold,  whloh  shall  be  executed 
as  in  other  cases  of  special  Judgment 
and  execution.'  R.  S.  1889,  sec.  7683* 

Thus  plainly  showing  that  the  attorney’ s 
fees  are  to  go  into  thejudgment  and  be 
thereby  collected  as  other  costa  in  the 
suit.  While  the  Judgment  In  the  present 
case  Is  somewhat  Informal  In  that  the 
attorney's  fees  are  not  first  taxed  as 
costs,  and  Judgment  rendered  form  them  as 
costs,  but  directly  as  attorney's  fees, 
the  result  is  the  same  and  In  no  way  in- 
jurious to  the  defendant's  interest,  and 
for  such  informality  the  Judgment  should 
not  be  reversed.* 

From  the  above  decision  it  is  certain  the  fees  are  to 
be  included  in  the  Judgment  as  costs  but  in  this  connection  we 
direct  attention  to  the  case  of  State  ex  rel.  Gottlieb  vs.  Wilson, 
174  Mo.  505.  In  this  case  it  is  held  that  in  case  the  sum  received 
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to  apply  on  the  Judgment  Is  Insufficient  to  nay  the  full  amount 
of  the  Judgment  and  costs,  the  costs  oth;r  than  the  attorney's 
fee  and  collector' s commission  are  to  be  paid  in  full  and  such 
attorney's  fee  and  collector's  commirslon  may  only  be  calculated 
on  the  amount  remaining  which  is  actually  Daid  Into  the  treasury 
of  the  county  or  other  tax  receiving  body.  This  case  follow*  tne 
ruling  laid  down  In  the  early  case  of  State  ex  re?..  Kemper  vs. 
Smith,  13  Mo.  Apn.  421.  As  a result  the  collector's  commission 
and  the  Attorney*  s fee  are  only  to  be  calculated  upon  the  sum 
actually  collected  and  paid  Into  the  treasury. 

In  view  of  the  construction  which  we  have  heretofore 
placed  upon  Section  9940  It  le  evident  that  the  amendment  of 
1921  allowing  suit  fees  of  three  and  five  dollars  has  no 
application  to  personal  tax  suits  and  such  fees  are  not  to  be 
collected. 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  the 
percentage  attorney  fees  agreed  upon  between  the  collector  and 
the  delinquent  tax  attorney  and  approved  by  the  county  court 
are  to  be  taxed  as  costs  in  the  case;  that  the  three  and  five 
dollar  fees  provided  for  in  Section  9952  R.  S.  Missouri  1929 
have  no  application  to  suite  for  delinouent  oereonal  taxes;  and 
that  the  percentage  attorney  fees,  although  taxed  as  costs, 
can  only  be  collected^ based  upon  the  amount  of  money  actually 
paid  Into  the  trearury. 


III. 

ATTORNEY  EMYX2LKD  TO  NO  FEE 
UNLESS  SUIT  BROUGHT. 

We  must  once  more  direct  attention  to  Section  3686  R.  S. 

Missouri  1879  and  to  the  following  phrase: 

"who  shall  receive  as  fees  In  any  suit 
such  sum  not  to  exceed  ten  per  centum 
of  the  amount  of  taxes  actu  lly  collected 
and  paid  Into  the  treasury*  * *and  no 
such  attorney  shall  receive  any  fee  or 
compensation  for  such  service  except  as 
in  this  section  provided." 
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It  is  apparent  from  this  phrase  that  the  ten  per  cent 
allowance  to  the  delinquent  tax  attorney  la  only  allowable  In 
"any  eult"  and  that  the  delinquent  tax  attorney  may  not  receive 
any  compensation  except  that  specifically  provided.  No  compen- 
sation is  "provided"  except  "as  fees  In  any  suit".  A suit  is 
generally  considered  as  any  proceeding  In  a court  of  Justice. 
Bouvler’s  Law  Dictionary.  The  effect  of  the  phrase  "In  any  suit 
1 8 evident  when  we  consider  that  by  the  amendment  of  1921,  this 

Ehrase  was  removed.  Page  676,  La  -s  of  Missouri  1921.  The 
eglslature  had  a definite  Intention  In  removing  this  phrase. 

By  removing  this  phrase.  It  was  intended  to  allow  the  commission 
on  land  taxes  whether  suit  was  filed  or  not.  Such  has  be on  the 
opinion  of  this  office,  but  we  must  remember  that  the  compensation 
allowed  to  the  delinquent  tax  attorney  for  personal  tax 
collections  is  to  be  determined  by  the  condition  of  the  law 
existing  at  the  time  of  the  adoption  of  Section  9940,  and  that 
while  such  amendment  of  1921  may  have  changed  the  fees  allowable 
for  the  collection  of  real  estate  taxes.  It  did  not  change  the 
law  in  respect  to  the  fees  allowable  for  the  collection  of 
delinquent  personal  taxes. 


CONCLUSION. 


It  is  therefore  the  opinion  of  this  office  that  delin- 
quent tax  attorneys  are  not  entitled  to  charge  any  commission 
or  fees on  delinquent  personal  tax  bills  unless  and  until  suit 
Is  filed  thereon. 


APPROVED: 


dly  submitted 


ResD 


jTNER,  Jr., 
Assistant  Attorney  General 


ftfly  McTIT*ffI7K7“ 

Attorney  General 
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SCHOOLS 


Under  Section  9226  only  majority  vote  is 
required  to  put  into  effect  proposition 
solely  for  purpose  of  repairing  and 
furnishing  school 


May  8,  1936 


Mr.  L.  H.  Coward,  Superintendent 
Department  of  Public  Schools 
Greene  County 
Springfield, Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  April  15,  1936,  which  reads 
as  follows: 


"Questions  have  arisen  here  time  after 
time  and  especially  since  the  annual 
school  meeting  this  year  concerning 
the  interpretation  of  Sec. 9226,  as 
to  its  implication  for  voting  purely 
a repair  and  furnishing  fund.  There- 
fore, we  wish  to  know  if  a district 
at  its  annual  meeting  votes  a ’build- 
ing fund,’  under  which  heading  it 
has  to  be  submitted  each  year  to  the 
County  Clerk  on  a form  designated 
'Estimate,*  solely  for  repair  and 
furnishing  should  be  voted  by  a 
majority  or  by  a two  third  majority. 

It  seems  the  first  part  of  Sec, 

9226  indicates  a two  third  majority 
while  the  latter  part  or  the 
’Provided*  indicates  only  a majority. 

"An  immediate  opinion  will  be  appreci- 
ated as  it  is  important  we  secure  this 
information.” 


Section  10797,  Revised  Statutes  Missouri  1909, 
as  enacted,  was  in  substance  the  same  as  what  is  now 
known  as  Section  9226,  Revised  Statutes  Missouri  1929, 
prior  to  the  enactment  of  several  amendments  thereto. 
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This  section  provides  as  follows: 


"The  board  of  education  or  di- 
rectors of  any  school  district 
In  this  state  shall,  whenever 
In  their  Jud  ment  It  becomes 
necessary,  or  they  be  requested, 
by  a petition  of  ten  taxpayers 
of  any  such  school  district, to 
Increase  the  annual  rate  of 
taxation  for  the  purpose  of 
paying  for  school  building 
sites,  whether  the  same  have 
been  purchased  or  condemned,  for 
buying  or  erecting  school  build- 
in  s In  such  districts,  or  re- 
pairing or  furnishing  such  build- 
ings, determine  the  rate  of 
taxation  necessary  to  be  levied 
within  the  maximum  rates  prescribed 
by  the  Constitution,  and  as  therein 
limited  for  such  purposes  , and  shall 
submit  to  the  voters  of  such  school 
district,  at  an  election  to  be  by 
such  board  called  and  held  for  that 
pufcpose,  at  the  usual  place  for 
holding  elections  for  members  of 
such  board,  whether  the  rate  of 
taxation  shall  be  Increased  as  pro- 
posed by  said  board  for  any  of  the 
purposes  mentioned  In  this  section, 
due  notice  having  been  /riven  as  re- 
quired by  Section  10844,  and  if  two- 
thirds  of  the  qualified  voters  of 
such  school  district  shall  vote  In 
favor  of  such  Increase  for  the  pur- 
pose aforesaid,  the  result  of  such 
vote,  and  the  rate  of  taxation  so 
voted,  shall  be  certified  by  the 
secretary  or  clerk  of  such  board 
to  the  clerk  of  the  county  court 
of  the  proper  county, who  shall,  on 
the  receipt  thereof,  proceed  to  assess 
the  amount  so  regurned  for  any  or  all 
of  the  purposes  mentioned  In  this 
section  on  all  the  taxable  property 
both  real  and  personal,  of  such  school 
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district,  as  shown  by  the  last 
annual  assessment  for  state  and 
county  purposes.  Including  all 
statements  of  merchants,  as  Is 
provided  by  law.  (R.  L.  1899, 
Sec,  9778,  amended.  Laws  1909, 
p.  770. )" 


This  section  was  amended  by  the  General  Assembly  in 
1911  as  shown  on  page  397,  Laws  1911,  by  inserting  the 
following  words  "or  of  such  city,  town  or  village  forming 
a school  district,  voting  at  said  election,”  after  the  word 
"district"  and  before  the  word  "shall"  in  line  fifteen. 

Ihls  Act  of  1911  was  later  amended  In  1917  as  found  on 
pages  501-2,  by  Inserting  the  word  "building"  in  line  seven 
after  the  following  words:  "or  for  building,  repairing  and 
maintaining  bridges  over  running  streams." 

This  Act  was  further  amended  in  1919  as  shown  on  page 
699,  Laws  of  1919,  by  adding  at  the  close  of  said  section  the 
following  words: 

"Provided:  'fhat  when  the  proposition 
to  be  voted  on  refers  only  to  repair- 
ing or  furnishing,  or  both  repairing 
and  furnishing  such  school  building, 
the  proposition  shall  be  deemed  to 
have  been  carried  at  the  election  if 
a majority  of  the  votes  cast  are  cast 
In  favor  of  the  proposition." 


By  comparison  the  law  now  known  as  Section  9226, 
Revised  Statutes  Missouri  1929,  is  the  came  as  amended  in 
1919,  and  provides: 

" The  board  of  education  or  directors 
of  any  school  district  in  this  state 
shall,  whenever  in  their  judgment  It 
becomes  necessary,  or  they  be  request- 
ed, by  a petition  of  ten  taxpayers  of 
any  such  school  district, to  Increase  the 
annual  rate  of  taxation  for  the  purpose 
of  paying  for  school  building  sites, 
whether  the  same  have  been  purchased 
or  condemned,  for  buying  or  erecting 
school  buildings  In  such  districts, or  re- 
pairing or  furnishing  such  buildings ,*( or 
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for  building,  repairing  and  main- 
taining foot  bridges  over  running 
streams)  determine  the  rate  of 
taxation  necessary  to  be  levied 
within  the  maximum  rates  prescribed 
by  the  Constitution,  and  as  therein 
limited  for  such  purposes, and  shall 
submit  to  the  voters  of  such  school 
district, at  an  election  to  be  by 
such  board  called  and  held  for  that 
purpose,  at  the  usual  place  for  hold- 
ing elections  for  members  of  such 
board , whether  the  rate  of  taxation 
shall  be  Increased  as  proposed  by 
said  board  for  any  of  the  purposes 
mentioned  in  this  section,  due  notice 
havin'  been  given  as  required  by  section 
9283,  and  if  two-thirds  of  the  qualified 
voters  of  such  school  district  *(or  of 
such  city, town  or  village  forming  a 
school  district,  voting  at  said  election), 
shall  vote  in  favor  of  such  increase  for 
the  purposes  aforesaid,  the  result  of 
such  vote,  and  the  rate  of  taxation 
so  voted,  shall  be  certified  by  the 
secretary  or  clerk  of  such  board  to 
the  clerk  of  the  county  court  of  the 
proper  county,  who  shall,  on  receipt 
thereof,  proceed  to  assess  the  amount 
so  returned  for  any  or  all  of  the  pur- 
poses mentioned  in  this  section  on  all 
the  taxable  property,  both  real  and 
personal,  of  such  school  district,  as 
shown  by  the  last  annual  assessment 
for  state  and  county  purposes,  in- 
cluding all  statements  of  merchants, 
as  is  provided  by  lawi  *( Provided, 
that  when  the  proposition  to  be  voted 
on  refers  only  to  repairing  or  fur- 
nishing , or  both  repairing  and  fur- 
nishing such  school  building,  the 
proposition  shall  be  deemed  to  have 
been  carried  at  the  election  if  a 
majority  of  the  votes  cast  are  cast 
in  favor  of  the  proposition,  ) (R.S. 

1919, sec. 11152.)  " 
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The  fundamental  rule  In  the  construction  of  a 
statutory  provision  Is  to  ascertain  the  legislative 
Intent  expressed  therein.  State  ex  rel.  Consolidated 
School  District  Number  1 v.  Haclcmann  258  S.  W.  1011;  302 

: 0 . 558. 


The  last  amendment  provides  that  a majority  of 
votes  Is  sufficient  to  carry  an  election  when  the  proposition 
to  be  voted  upon  refers  to  repairing  and  furnishing  a school 
building.  This  amendment  Impliedly  repealed  the  former 
statute  enacted  only  Insofar  as  pertaining  to  the  required 
number  of  voters  required  to  carry  a proposition  relative  to 
repairing  and  furnishing  a school  building. 

It  Is  a fundamental  rule  of  construction  that  a new 
statute  Is  amendatory  and  repeals  a whole  one  by  Implication 
only  to  the  extent  of  the  Irreconcilable  repugnancy  between 
the  two.  State  ex  rel.  Holladay  v.  Rlnke,  121  S.  W.  159. 

Section  9284,  Revised  Statutes  Missouri  1929,  fortlfle 
this  contention  as  frund  In  subdivision  9,  which  reads  as 
follows : 

"The  qualified  voters  assembled 
at  the  annual  meeting,  when  not 
otherwise  provided,  shall  have 
power  by  a majority  of  the  votes 
case.  * * * * To  determine,  by 
ballot,  the  rate  to  be  levied 
upon  the  one  hundred  dollars' 
assessed  valuation  necessary  to 
purchase  a site,  erect  a school- 
house  thereon  and  furnish  the 
same,  as  provided  for  In  section 
9226.  *•»«■**  w 


In  Jacobs  v.  Cau thorn  293  Mo.  154,  1.  c.  158-9,  the 
Court  said: 


"as  will  appear  from  the  foregoing 
statement  the  chief  complaint  of 
appellants  In  their  bill  was  directed 
against  the  *25  cents  building  and 
repair  fund,'  and  mainly  on  account 
of  the  manner  of  authorization. 

Their  complaint  that  the  proposition 
should  have  been  supported  by  a 
petition  of  ten  taxpayers  of  the  district 
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Is  not  tenable,  as  Lection  11152, 
Revised  Statutes  1919,  specifically 
grants  to  the  board  of  directors 
the  right,  when  such  board  deems 
It  necessary,  to  submit  the  question 
of  increase  of  the  annual  rate  of 
taxation  for  repairing  and  furnish- 
ing school  buildings , and  the  same 
section  permits  said  increase  for 
those  purposes  upon  a vote  of  a 
majority  of  those  qualified  voters 
casting  their  votes  on  the  proposition. 
Ihe  notice  of  said  election  and  the 
ballots  used  sufficiently  comply  with 
the  law  as  it  does  not  appear  that 
any  one  participating  in  said  meeting 
was  deceived  by  said  notice  or  con- 
fused in  the  matter  of  casting  an 
intelligent  ballot.  This  contention 
must  be  ruled  adversely  to  appellants, 
and  we  also  hold  that  the  board  of 
directors  reasonably  submitted  its 
estimate  to  the  county  clerk." 


Section  11152,  Revised  Statutes  Missouri  1919,  is 
the  law  as  amended  in  1919  and  now  known  as  Section  9226, 
Revised  Statutes  Missouri  1929. 


COHCLUSIOI 


From  the  foregoing,  it  is  the  opinion  of  this 
department  that  only  the  majority  of  the  qualified  voters 
of  a school  district  are  required  to  carry  a proposition 
solely  for  the  purpose  of  repairing  and  furnishing  a 
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school  building. 


Respectfully  submitted. 


OLLIVJi  W.  HOLE! 

Assistant  Attorney  General 


approve:;: 


JOiiN  ...  HOP.iiA::,  Jr. 

(Acting)  Attorney  General 
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LIMITATIONS! 


Section  863  R.  S.  Mo.  1*29  applies  to 
actions  against  an  officer  to  recover 
excess  salaries,  absent  fraud. 


1 


February  5,  1956 


is 


*r.  orevator  R.  Creech 
Prosecuting  Attorney 
Lincoln  County 
Troy*  Missouri 


Dear  Sir: 


This  will  acknowledge  receiot  of  your  letter  re- 
questing an  opinion  from  this  office  which  reads  as  follows: 

"I  would  like  to  obtain  an  opinion 
from  your  office  concerning  the 
matter  of  applicability  of  the  Statute 
of  Limitations  respecting  claims 
against  County  officials  for  excess 
salaries  paid  to  and  received  by  them. 

That  is,  whether  or  not  the  three 
year  statute.  Sec.  863,  R.  S.  1929 
applies.'1 


Section  863,  Revised  Statutes  Missouri  1929,  about 
which  you  Inquire,  provides: 

“Within  three  years*  First,  an 
action  a ainst  a sheriff,  coroner  or 
other  officer,  upon  a liability  in- 
curred by  the  doing  of  an  act  In  his 
official  capacity  and  in  virtue  of 
his  office,  or  by  the  omission  of 
an  official  duty  ,includln. , the  non- 
payment of  money  collected  upon  an 
execution  or  otherwise;  second, an 
action  upon  a statute  for  a penalty 
or  forfeiture,  where  the  action  Is 
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given  to  the  party  aggrieved,  or  to 
such  party  and  the  state." 


The  case  of  Putnam  County  v.  Johnson  259  u.o.  73,  we 
think,  fully  answers  your  question.  The  Court,  passing 
upon  the  Identical  question,  at  1*  c.  pages  81,  83,  84  and 
85,  stated  the  law  as  follow?: 

"The  question  now  material  is,  whether 
these  counts  state  a cause  of  action 
which  is  barred  by  the  three-year 
statute.  Plaintiff  syys  not,  and  de- 
fendant contra.  ‘xhe  statute,  devised 
I tatutes  1909,  section  1890,  reads: 

" * within  three  years:  First,  an  action 
against  a sheriff,  coroner  or  other 
officer,  upon  a liability  incurred  by 
the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office, 
or  by  the  omission  of  any  official  duty. 
Including  the  non-payment  of  money 
collected  upon  an  execution  or  otherwise; 
second,  an  action  upon  a statute  for  a 
penalty  or  forfeiture,  where  the  action 
is  given  to  a party  aggrieved,  or  to  such 
party  and  the  State.* 

"This  question  requires  a statement  of  the 
items  sued  for  in  the  count  named,  to  the 
end  that  we  may  see  whether  or  not  they 
fall  within  this  statute.  These  items, 
fully  set  out  in  the  first  count  of  the 
petition,  are  as  follows: 

" *Item  1.  The  sum  of  one  thousand  three 
hundred  and  six  dollars  and  ninety- one 
cents,  being  the  amount  wrongfully  exacted 
and  obtained  from  said  county  and  charged 
for  making  out  and  computing  the  tax  books, 
the  defendant  having  wrongfully  charged 
said  county  on  a basis  of  sixty-five  words 
and  fi  ures  for  each  name  on  said  tax 
books.  Instead  of  charging  on  a basis  of 
forty  words  and  figures  for  each  name 
appearln  there cn,  the  proper  and  correct 
basis  as  shown  by  actual  count. 
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" » Item  2.  The  sum  of  seventy-eight 
dollars  and  eleven  cents,  being  the 
amount  wrongfully  charged  exacted 
and  retained  as  back  salary  for 
previous  years,  and  to  which  the  de- 
fendant was  not  entitled.” 


4 # t v if 


" .'.ore  than  three  years  had  elapsed, and 
If  these  items  come  within  the  purview 
of  the  statute  above  quoted,  and  such 
statute  has  not  in  same  way  been  tolled 
under  the  facts  pleaded,  then  the  de- 
murrer was  properly  sustained  as  to 
these  counts.  Plaintiff  urges  in  the 
brief  that  these  items  were  not  re- 
ceived by  the  defendant  'in  virtue  of 
his  office' , but  that  they  were  fraudu- 
lently received.  To  the  one  class  of 
cases  the  three-year  statute  applies, 
whilst  as  to  the  other  the  five-year 
statute  would  apply. 

”.»e  have  fully  set  out  the  petition. 

The  wording  of  It  is  not  such  as  to 
justify  us  In  saying  that  the  actions 
In  the  first  and  second  counts  of  the 
petition  stated,  are  grounded  upon 
fraud.  If  this  was  the  view  of  the 
pleader,  then  he  failed  to  allege  facts 
sufficient  to  state  a cause  of  action. 
(Shelby  Co.  v.  cragg,  135  uio.  291.) 

In  the  riragg  case,  ilacfarlane,  J.,  said: 

" 'It  canrot  be  said  that  the  evidence  of 
the  facts  constituting  plaintiff's  cause 
of  action  was  conceded  or  suppressed. 

The  evidence  all  existed  upon  the  official 
books  and  records  of  the  office  open  to 
the  examination  of 'the  court.  The  ex- 
pert accountants  who  afterward  made  an 
examination  encountered  no  difficulties 
In  making  an  account  of  fees  collected. 
They  reported  no  destruction  of  books, 
or  the  suppression  or  concealment  of  no 
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fact  wnieh  could  prevent  an  accurate 
statement  being  made. 

" *It  is  insisted  that  the  duty  of  this 
officer  and  his  relation  to  the  county 
court  was  such  that  the  latter  had  the 
right  to  rely  implicitly  on  the  correct- 
ness of  these  statements  and  that  making 
a statement  wnlch  did  not  fully  and  truth- 
fully account  for  all  fees  collected  is 
such  a fraudulent  concealment  of  the 
facts  as  would  delay  the  running  of  the 
statute.  uut  the  county  court  is  required 
to  examine  the  statement  and  see  that 
they  are  correct  before  approving  them; 
it  was  not  intended  tliat  they  should  ac- 
cept as  true  any  statement  the  officer 
should  make.  The  evidence  by  which  the 
truth  could  have  been  ascertained  was  at 
hand  and  open  to  their  examination. 

Indeed,  the  statements  themselves  did  not 
all  purport  to  be  accurate;  they  do  not 
pretend  to  give  an  itemised  account  of 
the  fees  collected  and  from  whom;  they 
virtually  refer  the  court  to  the  records 
of  the  of  Ices  for  the  evidence. 

“'The  county  court  Is  given  the  power  to 
audit  the  accounts  of  these  officers  and 
it  Is  made  t eir  duty  to  exa  ;Ine  state- 
ments made  by  them  and,  if  necessary, to 
hear  the  evidence  of  witnesses.  A mere 
examination  of  the  statements  is  not  a 
proper  performance  of  their  duty.  lhey 
should  see  that  the  statements  are  cor- 
rect. This  Is  particularly  so  when  the 
statements  on  their  face,  as  In  this 
case,  are  not  such  as  the  law  requires. 

It  can:  ot  be  said  that  the  county  court 
was  ignorant  of  facts  which  were  open 
to  its  examination,  and  which  It  was 
Its  duty  to  know.1 

"It  Is  true  that  Judge  ISaci’arlane  was 
discussing  the  tolling  of  the  Statute 
of  Limitation  by  fraudulent  acts,  but 
he  says  much  that  Is  of  interest  here. 

The  county  court  passes  upon  and  allows 
charges  of  the  county  clerk.  To  state 
a good  cause  of  action  grounded  upon 
fraud,  and  fraud  practiced  must  be 
pleaded.  This  is  as  much  requisite  In 
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« position  rounded  upon  fraud,  as  It 
Is  a requisite  to  show  fraud  for  the 
purpose  of  tolling  the  statute.  e do 
not  believe  tie  pleader  Intended  to 
ground  the  action  upon  fraud,  but  If 
he  did,  the  demurrer  was  well  taken, 
because  the  facts  alleged  were  in- 
sufficient. The  five-year  Statute 
of  Limitation  has  no  application  to 
the  first  and  second  counts. 

"nut  plaintiff  says  the  three-year 
statute,  supra,  has  no  application, 
because  the  items  of  cash  named  were 
not  received  by  defendant  'in  virtue 
of  his  office.*  -ve  do  not  agree  to 
this  view.  If  they  were  not  received 
*in  virtue  of  his  office'  how  were 
they  received?  We  can  conceive  of  no 
other  way  or  capacity  In  which  they  were 
received.  They  may  have  been  wrongfully 
and,  speaking  from  the  statute,  unlawfully 
received,  but  'hoy  were  evidently  received 
'In  virtue  of  his  office.'  In  other  words 
they  were  received  as  an  officer,  not  as 
an  individual  or  agent.  ake  the  alleged 
overcharge  for  the  tax  books.  hether 
the  defendant  was  allowed  or  retained  the 
proper  or  the  improper  amount  for  such 
service,  vet  whatever  amount  he  did  re- 
tain for  such  services  was  retained  by 
him  officially,  for  official  work,  and 
was  received,  had,  held  and  retained 
'In  virtue  of  his  office'  as  used  In 
the  statute. 

"Lf  these  two  counts  (first  and  second) 
do  not  plead  actions  grounded  upon  fraud, 
as  we  have  held,  and  If  they  do  seek  to 
recover  from  defendant  money  wrongfully 
held  by  him,  but  received  by  him  'In 
virtue  of  his  office,'  then  the  three- 
year  Statute  of  Limitations  applies,  and 
the  causes  of  action  stated  In  these  two 
counts  are  barred  by  such  statute.  Upon 
this  theory  the  trial  court  was  right  In 
sustaining  the  demurrer  as  to  these 
counts 
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CONCLUSION 


In  view  of  the  above.  It  Is  the  opinion  of  this 
deoartment  that  excess  salaries  paid  to  and  received  by 
a county  official  are  received  by  him  'In  virtue  of  his 
office,'  and,  absent  fraud  on  the  part  of  such  official 
the  three-year  statute  of  limitations  apolies,  and  an 
action  against  such  official  to  recover  excess  salaries 
paid  to  him  more  than  three  years  before  the  bringing  of 
the  action  would  be  barred  by  such  statute. 


Yours  very  truly. 


J • ••  1 AY^OR 

Assistant  Attorney  General 


APx  ROV  .D: 


ROY  . cLI  ftaflT  1 
Attorney  General 
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canno  b^pald^ ou of ° appropriation  of  Department 
of  Labor  & Industrial  Inspection. 
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March  11,  1936. 


FI  LED 


Mrs.  Mary  4dna  Cruzen, 
State  Labor  Commissioner, 
Jefferson  City,  Missouri. 


Dear  Lrs.  Cruzen: 


This  department  is  in  receipt  of  your  letter 
of  ^iarch  9 requesting  an  opinion  as  to  the  following: 

"Under  section  13169,  it  is 
necessary  that  I furnish  the 
s>tate  of  Missouri  bond  in  the 
amount  of  $20,000. 

"I  ^ould  like  to  know  whether 
or  not  payment  of  premiums  cow- 
ering this  bond  cannot  be  taken 
out  of  the  appropriation  made 
this  department  for  operating 
and  other  expenses.  * * * " 

Lection  13169,  &.L.  Mo.  1929  provides: 

"Before  said  commissioner  of 
labor  and  industrial  inspection 
shull  enter  upon  the  duties  of 
his  office,  he  and  the  deputy 
commissioners  provided  for  by 
this  article  shall  be  required 
to  take  and  subscribe  to  an  oath 
of  office  and  the  commissioner 
shall  give  a good  and  sufficient 
bond  to  the  Ltate  of  Missouri  in 
the  penal  sum  of  twenty  thousand 
dollars,  to  be  approved  by  the 
attorney-general  as  to  form,  and 
by  the  governor  as  to  sufficiency, 
conditioned  upon  the  faithful 
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perforraance  of  the  duties  of 
his  office,  and  that  he  will 
render  an  honest  and  accurate 
accounting  of  all  fund 3 which 
may  come  into  his  hand3  through 
the  performance  of  his  official 
duties,  and  said  commissioner 
shall  be  held  liable  on  his 
official  bond  for  any  defalca- 
tions of  any  of  his  deputies, 
agents,  assistants,  or  other 
employes." 


The  appropriation  for  the  department  of  Labor  and  Indus- 
trial Inspection  (Laws  of  1A o.  1935,  p.  100)  provides: 

"There  is  hereby  appropriated  out 
of  the  dtate  Treasury,  chargeable 
to  the  Jtate  revenue  fund,  the 
sum  of  Ninety-five  Thousand  Three 
hundred  Dollars  ( ,95,300.00)  to 
pay  the  salaries,  wages  and  per 
diem  of  the  officers  and  employees, 
and  other  expenses  of  the  Depart- 
ment of  Labor  and  Industrial 
Inspection,  as  follows: 

a.  Personal  Jerviee: 

salaries  of  the  Commis- 
sioner, chief  clerk, 
statistician,  deputy 
commissioners,  stenograph- 
ers, Inspectors  and 
janitors .$75,000.00 

B.  additions 500.00 

D.  Operation: 

General  expenses,  consist- 
ing of  coramuni cation,  print- 
ing and  binding,  travel,  other 
general  expenses It ,800,00 

Total  payable  out  of  ~.tate 

Revenue  1’und .$95,300.00" 


It  will  be  noticed  that  section  13169,  supra,  does  not 
provide  for  the  payment  of  the  premium  on  the  required  bond,  nor 
does  the  Appropriation  .*ct  make  any  provision  for  the  payment  of 
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the  same. 


CONCLuolOM 

It  is  the  opinion  of  this  department  that  premiums  on 
official  bond3  may  only  be  paid  by  the  ^tate  of  Missouri  There  the 
statute  requiring  the  bond  provides  for  the  ayment  of  the  premium 
by  the  ^>tate,  and  the  appropriation  act  for  the  department  Therein 
the  official  bond  ia  required  of  some  official  makes  provision  for 
the  payment  of  the  premium  on  said  bond. 

In  this  connection  it  must  be  remembered  that  in  many 
instances  (and  it  Is  particularly  aade  so  by  ^ec.  13169,  supra),  the 
giving  of  the  bond  is  a condition  precedent  to  qualifying  for  the 
office,  and  unless  otherwise  provided  by  statute,  can  be  viewed  in 
no  other  light  than  the  personal  obligation  of  the  office  holder. 

7/e  have  recently  ruled  on  a question  substantially  similar 
to  your  request  and  are  enclosing  copy  of  said  opinion,  which  we 
believe  fully  answers  the  question  presented  by  you. 


Respectfully  submitted, 


JOHN  I.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


aPPROVaD: 


ROY  McKlTiaiCL, 
Attorney  General. 


JWH: AH 

An c 1-1 


EMPLOYMENT  AGENCIES:  Mandatory  to  issue  license  when  all 

statutory  requirements  have  been  met. 


Mrs.  ^ary  mana  Cruzen,  Commissioner, 
department  of  Labor  and  Industrial  Inspection, 
Jefferson  City,  Missouri. 


dear  Mrs.  Cruzen: 

K 


This  department  acknowledges  receipt  of  your 
request  for  an  opinion  under  date  of  April  £8,  1926,  as 
follows: 

"The  question  has  arisen  whether 
or  not  it  is  mandatory  upon  i*e  to 
issue  a license  to  an  employment 
agency  provided  they  send  in  the 
proper  bond  and  fee. 

"Will  you  please  tell  me  if  I have 
any  discretion  as  to  whether  or  not 
the  employment  agency  is  needed  if 
proper  bond  and  fee  is  sent  me,  or 
should  I issue  license  regardless." 

Section  13190,  R.  3.  Mo.  1929,  provides  in  part  as 

follows: 


"No  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain 
an  employment  office  or  agency  for  hire, 
or  where  a fee  is  charged  to  either 
applicants  for  employment  or  for  help, 
without  first  obtaining  a license  for 
the  same  from  the  state  commissioner  of 
labor  and  industrial  Inspection.  Such 
license  fee  in  cities  of  fifty  thousand 
population  and  over  shall  be  fifty  dollars 
per  annum,  and  in  all  cities  containing 
less  than  fifty  thousand  population,  a 
uniform  fee  of  twenty-five  dollars  per 
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annum.  kvery  license  shall  contain  a 
designation  of  the  city,  street  end  number 
of  the  building  in  which  the  licensed  party 
conducts  said  employment  agency.  The  license, 
together  with  a copy  of  sections  13190  to 
13193,  inclusive,  shall  bo  posted  in  a 
conspicuous  place  In  each  and  every  employ- 
ment agency,  xhe  co, oaiesioner  of  labor 
and  industrial  inspection  shall  require 
with  each  application  for  a license  a bond 
in  the  penal  sum  of  five  hunared  dollars, 
with  one  or  more  sureties,  to  be  approved 
by  said  commissioner  and  conditioned  that 
the  obligors  will  not  violate  any  of  the 
duties,  terms,  conditions,  provisions  or  re- 
quirements of  said  sectijns.  The  said  com- 
missioner is  authorized  to  commence  action 
or  actions  on  said  bond  or  bonds  in  the 
name  of  the  state  of  Missouri  for  any  vio- 
lation of  any  of  its  conditions,  and  he  may 
also  revoke,  upon  a full  hearing,  any  license, 
whenever,  in  his  judgment,  the  party  licensed 
shall  have  violated  any  of  the  provisions 
of  said  sections.  It  shall  be  the  duty  of 
every  licensed  agency  to  keep  a register  in 
which  shall  be  entered  the  names  and  ad- 
dresses of  every  person  who  shall  make  appli- 
cation for  help  or  servants,  and  the  names 
and  nature  of  such  employment  for  which  such 
hrlp  shall  be  wanted.  3uch  register  shall, 
at  all  reasonable  hours,  be  open  to  the  in- 
spection and  examination  of  the  commissioner 
of  labor  and  industrial  inspection  and  his 
agent,  or  agents,  deputies  or  assistants. 

* * ♦ Any  licensed  agency  shall  not  nublish 
or  cause  to  be  published  any  false  or 
fraudulent  notice  or  advertisement,  or  give 
any  false  information  or  make  any  false 
promise  concerning  or  relating  to  work  or 
employment  to  any  one  who  shall  apply  for 
employment,  and  no  licensed  agency  shall 
make  any  false  entries  in  the  register  to 
be  kept  us  herein  provided,  iio  person,  firm 
or  corporation  shall  conduct  the  business  of 
any  employment  office  or  agency  in,  or  in  con- 
nection with,  any  place  where  intoxicating 
liquors  are  sola." 
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In  the  case  of  state  ex  rel.  Jones  v.  Laughlin, 

73  *.o.  443,  1.  c.  449,  the  court  s&id: 

"The  proper  rule  of  construction  in 
cases  of  this  sort,  as  we  understand 
it,  is  that  ufly  is  to  be  held  as  meening 
thall  •whenever  the  statute  requiring 
construction  relates  to  a power  con- 
ferred on  public  officers,  concerning 
the  public  interest  and  the  rights  of 
third  persons,  who  have  a claim  de  jure 
that  the  power  shall  be  exerciseT”in  this 
manner  for  the  saice  of  justice  and  the 
public  good." 

In  the  case  of  State  v.  Stoddard,  189  N.  V.  (Neb.)  291, 
1.  c.  300,  the  court  r-id: 

"The  powers  conferred  upon  nubile  officers 
are  generally  c nstrued  as  mandatory 
t oufh  the  language  may  be  perm  ssive . 
where  the  public  are  concerned  in  their 
execution  or  where  they  affect  the  rights  of 
third  persons.  22  R.  C.  L.  457,  Sec.  116. 

As  a ;~atter  of  law,  it  is  obligatory  to  do 
wnatever  act  is  authorized  to  be  done,  not 
necessarily  for  their  own  benefit,  but  for 
the  benefit  of  others.  * • • 

"’Statutes  imposing  duties  and  conferring 
powers  on  officers  are  either  xaandatory 
or  directory.  Permissive  words  in  a 
ctatute  are  construed  as  . nndatory  where 
the  exercise  of  the  power  granted  Is 
necessary  to  protect  the  public  interest 
or  the  rights  of  third  persons. * 29 

Cyc.  1432." 

And  in  the  case  of  United  States  Su^ar  equalization 
Board  v.  P.  L»e  Ronde  &.  Co.,  7 led.  (2d)  981,  1.  c.  986,  the 
court  said: 


".Vhat  a public  officer  is  empowered  to 
do  for  others,  and  it  is  beneficial  to 
them  to  heve  done,  the  low  holds  he 
ought  to  do." 

There  can  be  no  question  but  that  Section  13190,  supra, 
confers  upon  the  Labor  Cor.  issioner  the  nower  to  issue  a license 
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for  the  maintenance  of  an  employment  office  cr  agency  for 
hire  on  the  fulfillment  of  certain  requirements,  and  we 
assume  from  your  letter  that  these  statutory  requirements 
have  all  been  ret.  The  duty  to  issue  licenses,  however,  is 
not  expressed  in  either  permissive  or  mandatory  language,  but 
we  are  of  the  opinion  that  even  if  permissive  words  were  used, 
same  would  have  to  be  construed  as  mandatory  since  it  affects 
the  rights  of  third  persons,  in  this  case  the  party  seeking 
to  obtain  a license  and  who  has  ^et  all  the  necessary  require- 
ments. 


In  view  of  the  language  of  the  foregoing  cases  de- 
claring that  "what  a public  officer  is  empowered  to  do  for 
others,  and  it  is  beneficial  to  theu  to  have  done,  the  law 
holds  he  ought  to  do",  we  are  of  the  opinion  that  you  have  no 
discretion  as  to  whether  or  not  the  employment  agency  is  needed, 
and  that  it  is  mandatory  upon  you  to  issue  a license  to  the 
employment  agency  provided  they  have  ..et  all  statutory  require- 
ments. 


Respectfully  submitted. 


VC. . mil  SAWYERS, 

Assistant  iittorney  General. 


APPROVED: 


J6flhv  w.‘ Jr", 

(Acting)  Attorney  General. 
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or  State  Bmployment  Bureau  in  3t.  Louis  Cc  nty  for  the  pur- 
pose or  establishing  employment  in  connection  with  the  rules 
and  regulations  of  the  federal  Relief  Administration, 
Washington,  D.  C.,  said  appropriation  being  for  the  purpose 
of  indirectly  relieving  the  county  from  maintaining  and 
relieving  the  indigent  poor  as  it  is  compelled  to  do  under 
Sections  12961  and  12950,  R.  S.  Lo.  1929. 


July  S3,  1936. 


Mrs.  kary  Edna  Cruzen, 

Director,  Missouri  State  Employment 
Jefferson  City,  Missouri. 


Dear  krs.  Cruzen: 


Service 


, 


This  department  is  in  receipt  of  your  letter  of 
July  21st  wherein  it  is  requested  that  the  opinion  rendered 
on  Larch  4,  1936,  to  Honorable  John  a.  ..ooney,  County 
Counselor,  Clayton,  Missouri,  be  reconsidered  from  the  angle 
which  jou  present  in  your  letter.  Tour  letter  is  as  follows: 

"The  Missouri  State  m..ployment  service  will 
be  unable  to  take  care  of  registration  of 
relief  applicants  unemployed  after  mecei^ber 
at  Clayton,  due  to  failure  of  Lit,  Louis 
County  to  make  an  appropriation  for  the 
imdntenance  of  the  employment  service.  A 
ruling  was  issued  by  your  office  last  Larch, 
indicating  that  the  County  did  not  have 
power  to  appropriate  such  funds. 

"Since  the  date  of  your  ruling,  a new  condi- 
tion ha6  presented  itself.  Due  to  regulation 
issued  in  Washington,  some  provision  must 
be  had  for  proper  registration  of  these 
relief  and  non-relief  applicants.  Federal 
projects  will  not  give  them  employment  un- 
less they  are  registered  at  the  employment 
office.  If  they  are  not  assigned  through 
the  Missouri  State  Employment  Service  in 
Clayton,  they  must  be  given  relief  by  the 
County. 

"The  attached  memorandum  makes  the  situation 
clear.  I respectfully  request  that,  due  to 
these  changed  conditions,  the  opinion  of 
March  4,  1936,  be  withdrawn,  and  that  St.  Louis 
County  be  permitted  to  make  the  needed  payment." 
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Etef erring  to  the  opinion  of  Larch  4th  to  ijr.  Looney, 
the  question  submitted,  was  as  follows: 

"I  have  been  instructed  by  the  county 
court  to  ask  you  for  an  opinion  in  the 
legality  of  issuing  a county  warrant  in 
the  sum  of  three  thousand  dollars  made 
payable  to  the  3tate  Employment  Bureau 
for  the  purpose  of  maintaining  the 
bureau. " 

As  an  abstract  proposition  of  law,  we  held  in  the  opinion 
to  ii-r.  Looney  that  a warrant  could  not  be  issued  in  the  sum  of 
*3,000  to  the  State  Employment  Bureau  for  the  reason  that  the 
County  Court  was  without  statutory  authority,  either  express  or 
implied.  What  we  said  in  that  opinion,  we  think,  was  the  correct 
conclusion  of  the  law.  However,  your  letter  presents  the  matter 
on  an  entirely  different  theory  for  the  appropriation. 

You  state  in  your  letter  that  since  the  date  of  our 
ruling,  a new  condition  has  presented  itself.  Due  to  regulation 
issued  in  nashington,  some  provision  must  be  had  for  proper 
registration  of  these  relief  and  non-relief  applicants,  and  we 
shall  treat  the  same  froiu  the  angle  that  the  proposed  *3,000 
is  for  the  relief  of  the  poor  of  3t.  Louis  County. 

Our  present  view  of  the  matter,  if  we  correctly  interpret 
the  trend  of  your  letter,  is  that  the  County  Court  of  St.  Louis 
County,  by  appropriating  the  *3,000  and  enabling  the  county  to 
comply  with  the  provisions  or  regulations  fro;.  Washington, 
will  avoid  and  relieve  itself  of  aid  to  the  poor,  which  otherwise 
it  would  be  compelled  under  the  statutes  to  make  provision  for 
the  indigent  poor  and  those  unable  to  care  for  themselves. 

Pursuing  the  matter  further  from  this  angle,  it  is  the 
duty  of  the  County  Court  to  provide  for  the  support  of  the  poor. 
Section  12961,  H.  S.  ..o,  1929: 

nYhe  seversl  county  courts  shell  set  apart 
from  the  revenues  of  the  counties  such  sums 
for  the  annual  support  of  the  noor  as  shall 
seem  reasonable,  which  sums  the  county 
treasurers  shall  keep  separate  from  other 
funds,  end  pay  the  same  out  on  the  warrants 
of  their  county  courts.” 

Likewise  3ection  12950,  R.  S.  Lo.  1929,  which  is  as 
follows: 


*.rs.  ieury  jSdnu  Cruzen 


3- 


July  23,  1936 


’’Poor  persons  shall  be  relieved,  .maintained 
and  supported  by  the  county  of  which  they 
are  inhabitants.1* 

The  power  and  authority  of  a county  to  care  for  its 
poor  caused  by  the  depression  has  received  a liberal  attitude 
by  the  Supreme  Court  of  the  State  of  Missouri,  In  the  very 
recent  case  of  State  of  Lilssouri  ex  rel.  Gilpin,  et  al. , Judges 
of  the  County  Court  of  Buchanan  County  vs.  Forrest  3mith, 

State  Auditor,  No.  35,095  (not  yet  published),  the  court  held 
that  it  was  legal  for  the  County  of  Buchanan  to  authorize  the 
issuance  of  ^300, 000 in  bonds,  said  bonds  to  be  known  as  Poor 
Relief  Bonds.  The  court  further  held  that  under  Section  12  of 
Article  10  of  the  Constitution  of  Missouri,  a county  may  issue 
bonds  without  exDresr.  statutory  authority,  provided  that  the 
bonds  are  issued  only  for  county  public  purposes,  and  that  the 
Foor  Relief  Bonds  in  uestion  were  issued  for  that  purpose, 
provided  that  two-thirds  of  the  voters  of  the  county  assent  to 
such  a proposition.  In  discussing  the  county’s  duty  to  support 
and  relieve  the  poor.  Judge  Tipton  says: 

"ite  are  of  the  opinion  that  It  is  the  duty 
of  a county  to  support  the  poor  who  are 
within  its  boundaries,  section  12950, 
iim  3.  iO . 1929,  is  as  follows: 

"'Poor  persons  shall  be  relieved,  ;u&intained 
and  supported  by  the  county  of  which  they 
are  inhabitants. * 

n'*xi  exaimination  of  the  Revised  Statutes  of 
Missouri  1929  clearly  shows  that  poor  relief 
is  a "public  purpose"  and  a govermuentrl  duty 
because  by  sections  12950  and  12952  (ko.  St. 

Ann.  secs.  12950,  12952)  counties  are 
authorized  to  spend  money  in  support  of  the 
poor:  by  section  9986  (ko.  St.  iUin.  Sec. 

9986)  a county  pauper  fund  is  provided;  by 
section  12058  and  13942  (ko.  St.  Ann.  secs. 

12058,  13942)  county  poor  houses  and  county 
hospitals  are  maintained;  section  9697  (l.o. 

St.  Ann,  sec.  9697)  gives  authority  to  educate 
poor  children  that  are  blind  or  deaf;  section 
12961  (ko.  St.  Ann.  sec.  12961)  directs  the 
county  court  to  set  aside,  out  of  Its  annual 
revenues,  e.  definite  sum  for  the  support  of 
the  poor;  article  1,  chapter  90,  creates  a 
state  board  of  charities  and  defines  Its 
functions;  section  12930  (ko.  St.  Ann.  sec. 

12930)  requires  this  board  to  supervise 
public  relief  to  the  poor;  ....*.«.. 
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"•The  good  of  society  demands  that  when 
a person  "is  without  means,  and  unable, 
on  account  of  some  bodily  or  mental 
infirmity,  or  other  unavoidable  cause, 
to  earn  a livelihood*'  he  is  entitled" to 
be  supported  at  the  expense  of  the  public. 

"It  is  immaterial  how  the  alleged  pauper  is 
brought  into  need,  it  is  the  fuct  of  the 
situation  und  not  the  method  of  px’oducing 
it  that  is  important."  "So  the  fact  that  a 
person’s  want  is  the  result  of  u gross 
intemperance  does  not  prevent  him  from  se- 
curing relief  as  a pauper."  "An  ablebodied 
man,  who  can,  if  he  chooses  obtain  employment 
which  will  enable  him  to  maintain  himself 
and  family,  but  refuses  to  accept  employment, 
is  not  entitled  to  public  relief,  though  re- * 
lief  may  be  properly  extended  to  the  wives  and 
children  of  such  men."  21  h.  C.  L.  705,  706. 
It  necessarily  follows  that  an  able-bodied 
man,  who  is  unable  to  obtain  employment  on 
account  of  the  econoi^ic  conditions  exist- 
ing at  the  time,  cind  who  is  without  means 
of  support,  is  entitled  to  public  relief.* 
(Jennings  v.  City  of  St.  Louis,  332  mo.  173, 

58  S.  W.  (d)  981.) 

"We  think  that  these  bonds,  » hich  provide 
for  the  care  of  the  poor  of  Buchanan  County, 
are  for  a county  public  purpose." 


CONCLUSION 


Bearing  in  mind  that  the  proposed  warrant  of  *3,000  is 
for  the  purpose  of  complying  with  the  rules  and  regulations 
promulgated  bv  .mshlngton,  O.  C»,  iu  order  that  the  county  may 
be  relieved  of  supporting  i~any  persons  who  if  not  given  employ- 
ment under  the  jjeaeral  maergency  Relief  .-administration,  the 
relief,  maintenance  and  support  of  such  persons  will  fall  by 
statute  on  the  county  itself,  we  are  of  the  opinion  that  the 
proposed  v3,000  is  for  a county  public  purpose,  and  that  the 
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same  constitutes  indirectly  sums  set  apart  from  the  revenues 
of  such  county  for  the  annual  support  of  the  poor  as  shall 
seem  reasonable,  and  that  the  same  constitutes  the  carrying  out 
of  the  duty  of  the  County  Court  in  Section  12950  for  the  relief, 
maintenance  and  support  of  poor  persons  by  a county  of  which 
they  are  inhabitants. 


iwespectf ully  submitted. 


0LLI7-jri.  ...  1*0L£N, 

Assistant  Attorney  General. 


JOHN  , Jr., 

(Acting)  Attorney  General. 


OJVNtHR 


INTOXICATING  LIQUOR  - 


Licaise  should  not  be  issued  to  oartner- 
ship  unless  all  the  members  have  the  re- 
quired qualifications* 


August  19,  1956 


Honorable  Lee  E.  crook 
Prosecuting  .ttorney 
St.  Clair  County 
Osceola,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads 
es  follows: 

"I  have  been  called  upon  to  construe  Section 
27,  Liquor  Laws  of  1935,  page  21,  of  the 
pamphlet  sent  out  by  the  Department  of 
Liquor  Control  and  section  43-A,  page  31, 
same  subject.  The  real  question  at  issue 
is  a co-partnership  of  two  individuals  have 
made  application  for  a license  in  Appleton 
City,  Missouri,  to  sell  liquor  in  the  origi- 
nal package,  one  of  them  is  of  good  moral 
character,  a qualified  legal  voter  and  tax 
paying  citizen  of  Appleton  City,  the  other 
member  of  the  co-partnership  is  a non- 
resident of  St.  Clair  County  and  does  not 
meet  the  qualifications  required  under 
Section  27.  Can  a license  be  legally  is- 
sued to  this  co-partnership?" 


Section  £7  of  the  Liquor  Control  Act,  about  which 
you  inquire,  reads  as  follows: 

"No  person  shall  be  granted  a license  here- 
under unless  such  person  is  of  good  moral 
character  and  a qualified  legal  voter  and 
a taxr.aying  citizen  of  the  county,  town, 
city  or  villa  e,  nor  shall  any  corporation 
be  granted  a license  hereunder  unless  the 
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managing  officer  of  such  corporation  la  of 
good  moral  character  and  a qualified  legal 
voter  and  taxpaying  citizen  of  the  county, 
town,  city  or  village;  and  no  person  shall 
be  granted  a license  or  permit  hereunder 
whose  license  as  such  dealer  has  been  re- 
voked, cr  who  has  been  convicted,  since 
the  ratification  of  the  Twenty-first  Amend- 
ment to  the  Constitution  of  the  United  States, 
of  a violation  of  the  provisions  of  any  law 
applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor,  or  who  employs  in  his 
business  as  such  dealer,  any  person  whose 
license  has  been  revoked  or  who  has  been 
convicted  of  violating  such  law  since  the 
date  aforesaid*" 


Section  43-a  defines  "person"  as  used  in  the  Liquor 
Control  Act  to  mean  and  Include  any  individual,  association. 
Joint  stock  company,  syndicate,  co-partnership,  corporation, 
receiver,  trustee,  conservator,  or  other  officer  appointed 
by  any  State  or  Federal  Court* 

That  a partnership  may  not  engage  In  the  sale  of  In- 
toxicating liquor  without  first  obtaining  a license  author- 
izing it  to  do  so  Is  evident  by  Section  13  of  the  Liquor 
Control  Act,  which  provides! 

"It  shall  b|  unlawful  for  any  person,  firm, 
partnership  or  corporation  to  manufacture, 
sell  or  expose  for  sale  in  this  state  In- 
toxicating liquor,  as  herein  defined,  in 
any  quantity,  without  taking  out  a license*" 


Your  question,  as  we  understand  It,  is  whether  or 
not  all  the  members  of  a co-partnership  are  required  to 
have  the  qualifications  for  a license  specified  In  Section 
27,  supra.  A partnership,  strictly  speaking,  is  not  a 
legal  entity,  and  the  members  thereof  are  severally  as 
well  as  jointly  liable  for  the  acts  of  any  of  the  co- 
partners* 

In  cons  timing  the  dramshop  law,  which  restricted 
the  granting  of  a dramshop  license  to  a law  abiding. 
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assessed,  taxpaying  male  citizen  above  twenty-one  years 
of  age,  the  court.  In  the  case  of  State  ex  rel.  v.  Scott, 
96  Mo*  App*  l.c.  624,  said: 

"There  Is  no  authority  to  grant  a license 
to  a cartnership  as  such,  in  the  partner- 
ship name,  as  was  done  in  this  instance* 

Where  the  application  is  made  by  a co- 
partnership the  application  should  be 
made  in  the  name  of  the  individual  members 
of  the  partnership*  Each  member  should 
sign  the  application  and  he  should  fill 
the  statutory  requirements,  that  is,  he 
should  be  a law-abiding,  assessed,  tax- 
paying,  male  citizen  above  twenty-one 
years  of  age,  and  the  license  should  be 
issued  to  the  individuals  doing  business 
trnder  the  partnership  name*" 


We  think  the  case  of  State  ex  rel*  Reider  v*  The 
Moniteau  County  Court,  45  Mo.  App,,  387,  further  supports 
the  contention  t at  all  the  members  of  a partnership 
phould  have  the  necessary  qualifications  before  obtaining 
a license.  The  court,  at  l.c.  396,  said: 

"We  discover  no  reason  why  a license,  in 
the  discretion  of  the  county  court, 
should  not  be  granted  to  two  persons,  if 
they  jointly  apply  and  are  Jointly  pe- 
titioned for.  The  charpcter  of  the  ap- 
plicants can  be  ascertained  when  applying 
jointly  as  when  singly.  By  the  terms  of 
the  statute  the  license  is  confined  to 
one  place  and  one  drnmshopj  allows  but 
the  one  business,  is  not  transferable, 
and  I can  perceive  of  nothing  in  the  ob- 
jection which  is  age  Inst  the  policy  of 
the  dramshop  law.  It  may  be  suggested 
that  the  same  section  concerning  singular 
and  plural  numbers  also  declares  that 
persons  shall  include  bodies  corporate 
as  well  as  individuals;  but  here  the  sav- 
ing clause  (above  quoted)  of  the  repugnancy 
to  such  construction  would  doubtless  apply; 
for  difficulties  in  such  case  as  to  proof 
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of  character  and  punishment  for  violation 
of  the  law  would  present  themselves." 


CONCLUS I OK. 


In  ’'lew  of  all  the  above,  it  is  the  opinion  of 
this  department  that  a license  to  sell  intoxicating 
liquor  should  not  be  Issued  to  a partnership  unless  all 
of  the  members  thereof  have  the  qualifications  specified 
in  Section  27  of  the  Liquor  Control  Act.  It  Is  our  fur- 
ther opinion  that  a license  should  not  be  granted  to  a 
partnership  as  such  In  the  partnership  name,  but  should 
be  Issued  to  the  individuals  composing  the  partnership 
and  doing  business  under  the  partnership  name. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED* 

TJBrt  ./.’iraiir.Tp. 

(Acting)  Attorney  General 


JET: PE 


PETIT  JHT’f:  How  summoned 

CIRCUIT  CLKHK:  One  summons  for  petit  jury 


Bebt ember  14,  1936. 


Ur.  Perle  Crawford,  Cleric 
Macon  County  Clroult  Court 
Macon,  Missouri 


Dear  Mr.  Crawford: 

We  have  your  request  for  an  opinion  of  this  office 
reading  as  follows: 

"I  am  writing  you  in  regard  to  the 
proper  way  to  summons  a Petit  Jury, 
there  is  a question  raised  here  as 
to  the  proper  way,  the  way  that  I 
have  done  as  clerk  by  a summons  to 
the  sheriff  and  a certified  copy  to 
each  petit  Juror." 

That  portion  of  the  statute  involved  in  this  matter, 
Section  8768  Revised  Statutes  Missouri  1989,  is  as  follows: 

"And  the  clerk  of  the  court  for  which 
the  Jury  is  drawn  shall  immediately 
thereafter  issue  a summons  to  the 
sheriffof  the  county,  directing  him 
to  summon  the  persons  thus  drawn  as 
petit  Jurors  to  appear  on  such  day  of 
the  term  of  such  court  as  shall  be 
named  in  suoh  summons  by  the  clerk  of 
said  court  to  serve  as  petit  Jurors; 
and  it  shall  be  the  duty  of  the  sheriff 
to  make  service  of  such  process  at 
least  ten  days  before  the  first  day  of 
the  term  of  court  for  which  such  persons 
are  drawn,  which  summons  shall  be  served 
by  reading  the  same  to  the  person  so 
summoned  or  by  leaving  a copy  of  tHe 
summons  at  his  usual  place  of  abode  with 
some  member  of  the  family  over  fifteen 
years  of  age,  except  in  such  cases  as 
may  be  hereafter  provided." 
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The  clerk  referred  to  In  the  above  statute  Is  the  Circuit 
Clerk.  He  shall  issue  a summons  as  in  any  other  matter,  and  when 
delivered  to  the  Sheriff  he  shall  serve  it  as  provided  In  the 
above  statute.  Only  one  summons  is  necessary,  which  shall  in- 
clude the  names  and  addresses  of  all  Jurors.  It  is  not  necessary 
for  the  clerk  to  make  more  than  one  summons.  If  the  Sheriff  is 
unable  to  locate  the  petit  Juror  so  as  to  serve  him  by  reading 
the  summons  to  him,  he  may  obtain  a copy  of  the  summons  from  the 
clerk  and  serve  it  with  some  member  of  the  family  over  fifteen 
years  of  age. 

It  Is  therefore  the  opinion  of  this  office  that  the  Circuit 
Clerk  shall  issue  one  summons  for  the  petit  Jurors  wherein  is 
included  the  names  of  all  petit  Jurors  to  be  summoned. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 


APPROVED: 


JOHN  W.'  H01TIOT,“'Jr7, 

(Acting)  Attorney  General 


FER:MM 


MUNICIPALITIES!  City’s  police  power  and.  building  regulations 

apply  to  county  property  within  the  city. 


January  15,  1936 


Hon.  Llliott  m. 
rrosecuting  attorney. 

Cole  County, 

Jefferson  City,  Missouri. 


hear  Sir: 


This  will  acknowledge  receipt 
which  is  as  follows: 

"Will  you  kindly  give  me  your  opinion 
as  to  the  law  in  the  following  state  of 
facts? 

nDoe3  the  city  have  the  power  to  enforce 
it’s  building  ordinances  against  a county 
for  the  erection  of  a county  building  by 
funds  derived  from  the  bond  issue.” 

Under  Section  6092,  R.  S.  Mo.  1929,  Jefferson  City, 
Missouri,  appears  to  be  a city  of  the  third  class. 

Sections  6803  to  6817  confer  upon  cities  of  the 
third  class  various  police  powers,  Section  6803  being  as 
follows : 


of  your  inquiry 


”The  mayor  and  council  of  each  city 
governed  by  this  article  shall  have  the 
care,  management  and  control  of  the  city 
and  its  finances,  and  shall  have  power 
to  enact  and  ordain  any  and  all  ordinances 
not  repugnant  to  the  Constitution  and  laws 
of  this  state,  and  such  as  they  shall  deem 
expedient  for  the  good  government  of  the 
city,  the  preservation  of  peace  and  good 
order,  the  benefit  of  trade  and  commerce, 
and  the  health  of  the  inhabitants  thereof, 
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and  such  other  ordinances,  rules  and 
regulations  as  may  be  deemed  necessary 
to  carry  such  powers  into  efiect,  and 
to  alter,  modify  or  repeal  the  same." 

Section  6804,  in  part,  provides: 

’The  city  council  may  also  regulate  and 
control  the  construction  of  buildings, 
tne  coustruction  and  cleaning  of  fire- 
places, chimneys,  stoves  and  stovepipes, 
ovens,  boilers,  settles,  forges  or  any 
apparatus  used  in  any  building,  manu- 
factory or  business  which  may  be  dangerous 
in  causing  or  promoting  fires,  and  may 
provide  for  the  inspection  of  the  same. 

The  council  may  also  provide,  by  ordinance, 
limits  within  which  no  buildin&  shall  be 
constructed  except  of  brie*  or  stone  or 
other  incombustible  .laterials,  with  fire- 
proof roof 8,  and  impose  a penalty  for  the 
violation  of  such  ordinance,  und  may  cause 
buildings  commenced,  put  up  or  removed  into 
such  limit,  in  violation  of  such  ordinance, 
to  be  removed  or  abated, " 

With  reference  to  the  rights  of  counties,  Section 
12010  provides  for  the  apnointment  of  commissioners  to  select 
county  seats. 

Section  12014  provides  that  such  commissioners  shall 
make  suitable  selection. 

Section  12031  has  to  do  with  the  power  of  the  county 
court  over  such  commissioners, 

section  12043  provides  that  "there  shall  be  erected 
and  maintained  in  each  county,  at  the  established  seat  of 
Justice  thereof,  a good  anu  sufiicient  courthouse  and  jail." 

Section  12045  provides  t^at  under  certain  conditions, 
cities,  ucting  in  conjunction  with  the  counties,  may  build 
courthouses  for  the  joint  use  of  both. 

Section  12056  provides  that  "whenever  the  county  court 
of  any  county  shall  think  it  expeuient  to  erect  any  of  the 
builaings  aforesaid,  * * * they  shall  make  an  order  for  the 
builuinb  thereof  * * 
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Section  12058  empowers  the  county  court  to  purchase 
for  the  county  real  estate  for  a site  for  a courthouse,  etc. 

Section  12059  provides  for  the  method  of  payment  for 
the  real  estate  so  acquired. 

Section  12060  states  that  the  county  court  shall 
designate  the  place  whereon  to  erect  any  county  building. 

Section  12061  provides  that  if  there  is  no  suitable 
ground  for  that  purpose  belonging  to  said  county  within  the 
limits  of  the  original  town  known  as  the  established  seat  of 
Justice,  the  superintendent  shall  select  a proper  piece  of 
ground  anywhere  within  the  corporate  limits  of  the  town  known 
as  the  county  seat,  and  may  purchase,  etc.,  and  make  report 
to  the  circuit  court. 

Section  12065  provides  the  method  of  letting  the  con- 
tract for  comity  buildings. 

In  43  G.  J. , oage  248,  Sec.  247,  under  "Lunicipal 
Corporations" , the  law  is  declared  as  follows : 

"It  Is  held  that  the  county  is  amenable 
to  the  reasonable  police  regulations  im- 
posed by  the  corporation  in  the  interest 
of  the  general  welfare." 

In  the  case  of  Cook  County  v.  Chicago,  311  111*  234, 
246,  142  N.  j-.  512,  31  A.  L.  k.  442,  the  court  in  discussing 
the  question  of  the  powers  of  cities  to  exercise  regulations 
over  county  property,  said: 

"The  powers  granted  to  the  counties  under 
the  general  law  do  not  include  the  police 
power.  That  power  is  granted  to  cities 
and  villages  under  the  act  concerning  their 
incorporation  and  by  that  statute  it  extends 
to  all  buildings  within  its  limits.  The 
county  is  not  required  to  build  a court 
house  within  the  limits  of  any  city  but  may 
build  it  elsewhere  if'  directed  to  do  so  by 
the  people,  or  may  maintain  or  condemn  land 
of  its  own  volition  without  a vote  of  the 
people.  * • * When  the  county  builds  a 
court  house  within  the  limits  of  a city 
it  may  he  held  that  in  so  doing  it  acts 
voluntarily.  No  good  reason,  therefore,  is 
perceived  why  it  should  not  be  made  amenable 
to  the  reasonable  police  regulations  imposed 
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by  the  city  in  the  interest  of  the  general 
welfare.  It  is  urged  that  the  county  is  an 
arm  of  the  State  to  which  there  has  been  com- 
mitted the  control  of  the  county  buildings, 
and  that  It  Is  not,  therefore,  subject  to 
the  police  power  of  the  city,  '^hile  the 
county  is  an  agency  of  the  State  it  is  like- 
wise a creature  of  the  State  vested  with  only 
the  powers  conferred  upon  it  by  the  State. 

It  Is  not  correct,  therefore,  to  say  that 
the  county  in  a part  of  the  State  in  the 
exercise  of  nolice  ^o^er.” 

In  the  case  of  Boone  County  v.  C&ntley,  51  S.  X.  (2d) 
56,  1.  c.  58,  in  speaking  of  the  right  of  sovereignty,  the 
court  said: 

"By  statute  (section  3152,  K.b.  1929), 
and  at  com^ion  law,  the  State  is  entitled 
to  priority  of  payment  out  of  the  assets 
of  an  insolvent  debtor.  * * * But  the 
statute  is  without  application  where  the 
debt  is  owing  by  the  insolvent  debtor 
to  a county  or  township.  * * * And, 
according  to  the  great  weight  of  authority, 
the  commcn-law  prerogative  right  of  the 
state  is  not  available  to  its  political 
subdivisions. M 

The  reasoning  in  the  Illinois  case,  supra,  appears 
to  be  logical.  ^Ahile  the  statutes  above  cited  refer  to 
county  courts  conferring  upon  counties  certain  powers,  it 
does  not  appear  that  the  police  power  haa  been  by  the  Legis- 
lature conferred  upon  counties  with  respect  to  county  property 
On  the  other  hand,  the  generel  police  power  is  conferred  upon 
the  city,  and  if  the  county  authorities  build  within  the  city, 
they  do  so  subject  to  the  right  of  the  city  to  exercise  reason 
able  police  regulations  over  their  property.^ 

c cnci.it:  I oi: 

It  is  our  opinion  that  the  City  of  Jefferson  has  the 
right  to  enforce  its  reasonable  building  ordinances  against 
the  county  with  resrect  to  the  building  of  county  buildings 
within  the  corporate  limits  of  aucb  city. 

Yours  very  truly. 


DiotKL  WATSON  , 

ALFKOVLL:  assistant  attorney  General. 


JOHN  W.  HOFFkAN,  Jr., 

I A/'t.  ?B£r\  ilttnTOaw  rian.n.l 
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Hon.  Barker  Javis, 
Prosecuting  attorney, 
Canton,  Missouri. 
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Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
which  is  as  follows: 

"Please  advise  ae  if  the  following 
are  subject  to  Missouri  State  Income 
Tax: 

"1.  salaries  of  County  Officers. 

"2.  Salaries  and  fees  of  City 

Officers,  electeu  or  appointed, 
in  municipalities  of  .j.8souri.,, 

Section  10115,  Laws  of  Missouri,  1931,  page  365, 
provides  for  a levy  of  an  income  tax  of  tie  amounts  therein 
specified,  and  states: 

"A  tax  shall  be  levied  upon,  assessed 
against,  collected  from,  and  paid  by 
every  individual,  a citizen  or  resident 
of  this  state,  upon  net  income  received 
from  all  sources  during  the  preceding 
year  in  excess  of  the  exemptions  now 
or  hereafter  provided. " 

Sections  10118,  10119,  10120  and  10122,  R.  S.  lio. 
1929,  prescribe  the  exemptions  which  are  allowed  under  the 
income  tax  law  of  Missouri.  The  only  provision  of  any  of 
these  sections  which  could  have  any  bearing  upon  your  ques- 
tion is  sub-division  (5)  of  Section  10119,  which  provides: 
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"The  following  income  shell  be  exempt 
from  the  provisions  of  this  article: 

* * * (5)  the  compensation  of  public 
officers  for  public  service  where  the 
taxation  thereof  would  be  repugnant 
to  the  constitution." 

Section  6 of  Article  X of  the  Constitution  of 
kissouri  provides  that  certain  properties  therein  named  shall 
be  exempt  from  taxation,  the  pertinent  part  of  which  is  as 
follows: 


"The  property,  real  and  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  • • •" 

Section  7 of  said  Article  provides  as  follows: 

* 

"All  laws  exempting  property  from 
taxation,  other  then  the  property 
above  enumerated,  shall  be  void." 

In  the  case  of  State  ex  rel.  Globe-Democrat  Pub.  Co. 
v.  Gehner,  316  Lo,  694,  with  reference  to  the  attitude  of  the 
law  on  exemptions,  the  court  said,  1.  c.  696: 

"The  policy  of  our  law,  constitutional 
and  statutory,  is  that  no  property  than 
that  enumerated  shall  be  exempt  from 
taxation. " 

In  the  case  of  People  ex  rel.  Rice  v.  Graves,  £73 
N.  Y.  S.  582 , 342  App.  Div.  1£8,  it  is  held  that  an  income 
tax  is  founded  upon  the  protection  afforded  to  the  recipient 
of  the  income  by  the  State,  in  his  person,  in  his  right  to 
receive  the  income  and  in  his  enjoyment  of  it  when  received. 

In  the  ccse  of  Ludlow-Saylor  Wire  Co.  v.  Wollbrinck, 
275  ko.  339,  which  was  the  controlling  case  in  this  state  up- 
holding the  constitutionality  of  the  original  income  tax  law 
passed  in  this  state,  and  was  decided  at  the  April  Term,  1918, 
of  the  Supreme  Court,  it  is  stated,  1.  c.  350: 

"The  government  of  this  State  is  a 
representative  republic  in  which  all 
the  power  to  make  laws  in  the  name 
and  with  the  authority  of  its  con- 
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stituent  elements— its  citizens 
en  masse— Is  lodged  in  the  temporary 
TTegisltture , subject  only  to  the 
restraining  clauses  of  the  constitu- 
tions of  the  State  and  Nation.  Upon 
this  principle  is  founded  the  in- 
herent power  of  that  body  to  legislate 
et  will  on  any  subject  and  to  any 
extent  when,  in  so  doing,  neither  the 
State  nor  the  national  Constitution 
is  overridden." 

Ana  at  1.  c.  359,  quoting  from  the  Supreme  Court  of 
the  United  States,  approvingly,  the  following: 

"’There  is  no  general  supervision  on 
the  part  of  the  Nation  over  State 
taxation;  and  in  respect  to  the 
latter,  the  state  has,  speaking  generally, 
the  freedom  of  a sovereign  both  es  to 
objects  and  methods.1" 

And  at  1.  c.  351  the  court  approvingly  quotes  the 
following: 

"’The  power  to  tax  rests  upon  neces- 
sity, and  is  inherent  in  every 
sovereignty.  The  Legislature  of 
every  State  possesses  It,  whether 
particularly  specified  in  the  Con- 
stitution as  a grant  of  power  to  be 
exercised  or  not.  In  reference  to 
taxation,  the  Constitution  is  not  so 
much  to  be  regarded  a grant  of  power 
as  a restriction  or  limitation  of 
power. ’" 

And  at  1.  c.  353,  speaking  of  the/ constitutional  pro- 
vision that  taxes  on  property  should  be  levied  accoraing  to 
value,  the  court  construes  that  provision  not  to  apply  to 
income  taxes,  and  approvingly  quotes  from  Black  on  Income 
Taxation  (3  Ed. ) , p.  41,  sec.  36,  as  follows: 

"’A  tax  on  incomes  is  not  a tax  on 
property,  and  a tax  on  property  does 
not  embrace  incomes.  . . . For  the 
same  reason  a tax  laid  on  incomes  is 
different  from  a tax  laid  on  the  pro- 
perty out  of  which  the  income  arises, 
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and  although  a statute  may  tax  land 
at  a different  rate  from  that  imposed 
on  incomes,  it  is  not  therefore  in 
conflict  with  a constitutional  provision 
that  taxation  on  all  species  of  property 
must  be  uniform.  * ’’ 

And  at  1.  c.  356  the  ccurt  says: 

" * * * it  follows  that  the  excluded 
classes  of  property  embracing  Incomes, 
etc.,  are  not  within  the  regulative 
provisions  of  the  Constitution  (Secs. 

6,  7,  Art.  10)  specifying  what  ♦property* 
shall  be  exempt  from  taxation."  (The 
court  makes  a like  differentiation  with 
respect  to  sec.  6 of  Art.  10). 

In  the  case  of  Bacon  v.  Aanson,  331  Mo.  985,  56  S.  W. 
(2d)  786,  the  constitutionality  of  the  1931  income  tax  law  was 
again  challenged,  and  the  court  there  decided  that  an  income 
tax  is  not  a tax  on  property  as  the  term  is  used  in  sections 
3,  4,  6,  7 and  9,  ^article  10  of  the  Constitution  of  Missouri, 
and  likewise  holds  that  this  statute  is  not  violative  of  the 
due  process  and  equal  protection  clauses  of  the  fourteenth 
amendment  to  the  United  states  Constitution. 

The  statutes  exempting  certain  properties  or  income 
therefrom  from  the  payment  of  an  income  tax  in  this  state  do 
not  name  the  salaries  of  county  officers,  nor  the  salaries 
of  officers  of  municipalities,  as  coming  within  the  exempted 
class.  On  the  contrary,  Section  10115,  Laws  of  Missouri,  1931, 
provides  that  the  income  tax  shall  be  computed  upon  net  income 
received  from  all  sources  during  the  preceding  year  in  excess 
of  the  exemptions  provided. 

The  1931  Act  became  effective  in  the  summer  of  that 
year,  and  there  can  be  no  question  herein  as  to  changing  the 
salary  of  an  officer  during  his  terra  of  office,  if  for  no  other 
reason,  because  of  the  lapse  of  time  since  the  enactment  of 
this  lew. 

A person *s  salary,  when  received  by  him,  does  not  there- 
after belong  to  the  county,  or  to  the  state,  or  to  the  person 
who  has  paid  it  to  him,  and  there  can  be  no  application  of  the 
constitutional  exemption  of  Section  6 of  Article  X of  the  State 
Constitution.  A county  officer  or  city  official,  when  he  is 
paid  his  salary,  has  received  an  income  just  the  same,  within 
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the  meaning  of  the  income  tai  lew,  as  if  he  had  received 
this  money  from  a private  source,  ~nd  by  the  terms  of 
Section  10115  he  is  required  to  pay  upon  his  net  income,  and 
in  figuring  v;hat  is  his  net  income  his  salary  should  be  in- 
cluded. 


CG’TCLUSION 


It  is  our  opinion  that  in  arriving  at  the  net  income 
of  a person  resident  of  Missouri  who  has  received  during  the 
preceding  taxable  year  an  income  in  the  form  of  salary  from 
a county  or  from  a city  within  Missouri,  such  salary  so  re- 
ceived should  be  considered  a part  of  his  income  taxable  under 
the  laws  of  this  state,  and  he  should  file  a return  and  pay  an 
income  tax  to  the  state  unless  after  having  so  figured  his 
net  income  the  exemptions  as  set  out  in  the  above  referred  to 
Sections  10116,  10119,  10120  anu  10122  relieve  him  of  such 
duties. 


Yours  very  truly, 


JRaEE  ATS0K , 

Assistant  attorney  General. 


APPROVED : 


ROY  LcKl'fT.m'G:;, 
Attorney  General* 


DYflKE 


GAMBLING:  Suic  Clubs. 


Hon.  Barker  Davis 
Pro seuo ting  Attorney 
Lewis  County 
Canton,  Missouri 


Dear  31r; 

We  have  your  request  for  an  opinion  which  Is  as  follows: 

” Enclosed  herewith  and  attached  hereto 
please  find  plan,  termed  'Suit  Club 
Rules*.  The  number  taken  In  each  so- 
called  club  Is  limited  to  exactly  60 
persons  by  oral  agreement  between  the 
store  and  the  signers.  Each  so-called 
member  signs  his  name  on  back  of  sheet 
similar  to  the  one  attached  hereto  and 
such  signed  sheet  Is  held  by  store.  The 
rest  of  the  plan  Is  fully  set  out  on  the 
attached  sheet. 


SUIT  CLUB  RULES 

Based  on  $22.50  Suits  and  Overcoats. 

1.  Payments:  $2.50  first  peek  snd 
$2.00  week  thereafter  for  ten  weeks, 
terminating  In  eleven  weeks.  If  member 
desires  a suit  at  more  than  $22.50  he 
may  have  same  by  paying  the  difference. 

2.  A drawing  will  be  held  each  Saturday 
night  and  the  member  whose  name  Is  drawn 
will  pay  no  more  and  will  get  his  $22.50 
suit  for  the  amount  paid  ut>  to  that  time. 
PROVID  ;D  HE  IS  NOT  IN  AR  2AR3  WITH  HIS 
PAIR  .NTS,  IN  WHICH  CASE  HIS  NAME  WILL  BE 
PUT  BACK  AND  ANOTH  2i  D AWN. 
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3.  At  the  end  of  eleven  weeks  those  who 
hr.ve  not  been  drawn  will  have  their  suits 
paid  for  and  nay  make  their  selections. 

EVRY  MEMBER  GETS  A SUIT. 

4.  The  name  drawn  at  the  first  drawing 
will  get  his  suit  for  $2.50;  the  second 
drawing.  $4.50;  the  third  drawing,  $6.50, 
etc.  until  the  tenth.  The  name  drawn  at 
the  eleventh  drawing  will  be  entitled  to 
a. $25.00  suit. 

5.  Those  who  drop  out  r.f ter  the  second 
payment  will  be  given  a credit  slip  for 
the  amount  paid  In  to  be  used  on  a suit 
at  $22.50  or  more  at  any  time.  This 

credit  will  not  be  good  on  other  merchandise, 
and  the  member  will  not  be  eligible  to 
participate  in  the  drawings  but  o an.  be 
reinstated  at  any  time  by  making  up  back 
payments. 

6.  Those  who  wish  to  get  their  suits  before 
the  last  drawing  can  do  so  by  paying  the 
full  price  of  $22.50.  In  case'  one  of  these 
names  is  drawn  the  member  will  receive 

a cash  refund  for  the  difference  between 
322.50  and  the  amount  that  would  have  been 
due  at  the  time  his  name  was  drawn. 

7.  New  members  will  not  be  accepted  to 
replace  thowe  who  have  been  drawn  out. 

The  member  whose  name  Is  drawn  will  get 
his  suit  whether  he  Is  present  at  the 
drawing  or  not." 

Section  4314  R.  S.  Missouri  1929  covers  either  the 
establishing  or  setting  up  of  any  lottery  or  given  enterprise. 
It  Is  now  well  established  In  this  state,  as  well  as  In  every 
other  Jurisdiction,  that  the  three  essential  elements  of 
lottery  are  (1)  prize,  (2)  consideration,  and  (3)  chance.  This 
1 8 the  holding  of  State  vs.  Emmerson,  13S.W.  (2d)  109. 
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It  appears  that  State  ex  rel.  vs.  Mayer  Tailoring 
Company  ct  al.  25  S.  W.  (ad)  98f  covers  a state  of  facta  similar 
to  those  presented  by  you  herein.  It  was  held  that  the  maturing 
of  certificates  for  suits  of  clothes  by  an  arbitrary  method 
was  a violation  of  the  lottery  law  of  this  state. 

It  Is  therefore  the  opinion  of  this  office  that  the 
"Suit  Club  Rules'*  as  outlined  In  your  request  for  an  opinion 
constitute  a lottery  and  are  In  violation  of  Seotion  4314  R.  S. 
Missouri  1929. 


Tours  very  truly. 


FRANKLIN  E.  RIAGAN, 
Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 


HER: MM 


PUBLIC  SERVICE  'COLLUSSION:  May  require  safety  appliances  on 

ru.ilroa.ds* 


4 

April  22,  1936. 


Bon.  Delmar  Dail, 
k&rceline,  Missouri. 


filed 

2\ 


Dear  senator  i>ail: 


Under  date  of  April  20,  1936,  you  requested  an  oral 
opinion  from  this  Department  on  the  following  question: 

"Can  the  i ubllc  Service  Commission  re- 
quire safety  appliances  on  railroads?" 

Lection  5163,  K.  L.  . o.  1929,  sets  out  the  powers 
and  duties  in  respect  to  railroads  and  provides  in  part 
as  follows: 


"The  commission  shall  have  the  general 
supervision  of  all  common  carriers,  rail- 
roads, street  railroads,  railroad  corpora- 
tions and  street  railroad  corporations  as 
hereinbefore  defined,  and  shall  heve 
power  to  and  shall  examine  the  same  and 
keep  informed  as  to  their  general  condi- 
tion, their  capitalization,  their  franchises 
and  the  manner  in  which  their  lines  and 
property,  owned,  leosed,  controlled  or 
operated  are  managed,  conducted  and  operated, 
not  only  with  respect  to  the  adequacy, 
security  -^nd  accommodation  afforded  by 
their  service,  but  also  with  respect  to 
their  compliance  with  all  the  provisions  of 
law,  orders  and  decisions  of  the  commission 
and  charten  requirements." 

In  the  case  of  State  v.  Missouri  Southern  R.  Co., 

214  a.  ...  361  (mo.)  1.  c.  364,  the  court  in  holding  that  the 
Public  service  Commission’ s order  requiring  a railroad  to 
operate  spur  tracks  which  the  railroad  sought  to  abandon 
was  not  necessarily  invalid  because  it  would  result  in  some 
financial  loss  to  the  railroad,  said: 
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"In  this  state,  as  in  that,  the  act  provides 
a complete  system  for  the  regulation  and 
control  of  public  service  corporations. 

State  ez  inf.  v.  Gas  Co.,  254  Lo.  loc.  cit. 

534,  163  S.  Vi.  854.  The  act  adds  to  the 
powers  expressly  given  to  the  commission  all 
others  necessary  to  the  full  and  effectual 
exercise  of  those  powers.  All  rates,  fares, 
facilities,  service  and  equipment,  and  changes 
therein,  fell  within  the  authority  of  the 
commission.  Adequate  service  and  facilities 
are  exnressly  required  to  be  furnished. 

Questions  relative  to  these  things  are  to 
be  determined  by  the  commission." 

Section  5165,  R.  S.  i.o.  1929,  provides  that  the  com- 
mission may  investigate  the  cause  of  all  accidents  on  any  rail- 
road, as  follows: 

"The  commission  snail  investigate  the  cause 
of  all  accidents  on  any  railroad  or  street 
railroad  within  this  state  which  result 
in  loss  of  life  or  injury  to  persons  or 
property,  and  which  in  its  Judgment  shall 
require  investigation,  i^very  common  carrier, 
railroad  corporation  and  street  railroad 
corporation  is  hereby  required  to  give 
immediate  notice  to  tbe  commission  cf  every 
accident  happening  upon  any  line  of  rail- 
road or  street  railroad  owned,  operated, 
controlled  or  leased  by  it,  within  this 
state,  in  such  manner  as  the  commission  may 
direct.  Such  notice  shall  not  be  admitted 
as  evidence  or  used  for  any  purpose  against 
such  common  carrier,  railroad  corporation 
or  street  railroad  corporation  giving 
such  notice  in  any  suit  or  action  for  damages 
growing  out  of  any  matter  mentioned  in  said 
notice. " 

Section  5170,  R.  S.  ix.o.  1929,  sets  out  the  power  of 
the  commission  to  order  repairs  or  changes  in  order  to  promote 
security  of  the  public  or  employees,  thus: 

"If  in  the  Judgment  of  the  commission, 
additional  tracks,  switches,  terminals  or 
terminal  facilities,  stations,  motive  power 
or  any  other  property,  construction, 
apparatus,  equipment,  facilities  or  device 
for  use  by  any  common  carrier,  railroad 
corporation  or  street  railroad  corporation 
in  or  in  connection  with  the  transportation 
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of  passengers  or  property  ought  reasonably 
to  be  provided,  or  any  repairs  or  improve- 
ments to  or  changes  in  any  thereof  in  use 
ought  reasonably  to  be  made,  or  any  additions 
or  changes  in  construction  should  reasonably 
be  made  thereto  in  order  to  promote  the 
security  or  convenience  of  the  public  or 
employes,  or  in  order  to  secure  adequate 
service  or  facilities  for  the  transportation 
of  passengers  or  property,  the  commission 
shall,  after  a hearing,  either  on  its  own 
motion  or  after  complaint,  nuke  and  serve  an 
order  directing  such  repairs,  improvements, 
changes  or  additions  to  be  made  within  a 
reasonable  time  and  in  a manner  to  be  specified 
therein,  and  every  common  carrier,  railroad 
corporation  and  street  railroad  corporation 
is  hereby  required  and  directed  to  make  all 
repairs,  improvements,  changes  and  aduitions 
required  of  it  by  any  order  of  the  commission 
served  upon  it.  If  any  repairs,  improvements, 
changes  or  additions  which  the  commission  has 
determined  to  order  require  joint  action  by 
two  or  uore  of  said  corporations,  the  commis- 
sion shall,  before  entry  and  service  of  order, 
notify  the  said  corporations  that  such  repairs, 
improvements,  changes  or  additions  will  he 
required  and  that  the  same  shall  be  made  at 
their  Joint  cost,  and  thereupon  the  said 
corporations  shall  have  thirty  days  or  such 
longer  time  as  the  commission  may  grant  within 
which  to  agree  upon  the  part  or  division  of 
cost  of  such  repairs,  improvements,  changes 
or  additions  which  each  shell  hear.  If  at 
the  expiration  of  such  time  such  corporations 
shall  fail  to  file  with  the  commission  a 
statement  that  an  agreement  has  been  made 
for  a division  or  apportionment  of  such  re- 
pairs, improvements,  changes  or  additions,  the 
commission  shall  have  authority,  after  fur- 
ther hearing,  to  fix  in  its  order  the  propor- 
tion of  such  cost  or  expense  to  be  borne  by 
each  corporation  and  the  manner  in  which  the 
same  shall  be  paid  and  secured." 

Section  5239,  k.  S.  mo.  1929,  grants  the  public  service 
Commission  power  to  require  such  equipment  or  performance  of 
acts  which  the  health  or  safety  of  the  employees  of  the  railroad 
or  the  public  may  demand,  thus: 
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"The  commission  shall  have  power,  after 
a hearing  had  upon  Its  own  motion  or  upon 
complaint,  by  general  or  special  orders, 
rules  or  regulations,  or  otherwise,  to  re- 
quire every  person,  corporation  and  public 
utility,  to  maintain  and  operate  its  line, 
plant,  system,  equipment,  apparatus,  tracks 
end  premises  in  such  manner  as  to  promote  and 
safeguard  the  health  and  safety  of  its 
employes,  passengers,  customers,  and  the 
public,  and  to  this  end  to  prescribe,  among 
other  things,  the  installation,  use,  main- 
tenance and  operation  of  appropriate  safety 
and  other  devices  or  appliances,  including 
interlocking  and  other  protective  devices 
at  grade  crossings  or  junctions  and  block  and 
other  systems  of  signaling,  to  establish 
uniform  or  other  standards  of  equipment,  and 
to  require  the  performance  of  any  other  act 
which  the  health  or  safety  of  its  employes, 
passengers,  customers  or  the  public  may  demand." 


Section  5246,  H.  5.  lO.  1929,  provides  that  all  orders 
of  the  commission  shall  be  deemed  prima  facie  lawful  and  reason- 
able, as  follows: 


"All  rates,  tolls,  charges,  schedules  and 
joint  rates  fixed  by  the  commission  shall 
be  in  force  and  shall  be  prima  facie  lawful, 
and  all  regulations,  practices  and  services 
prescribed  by  the  commission  shall  be  in 
force  and  shall  be  prima  facie  lawful  and 
reasonable  until  found  otherwise  in  a suit 
brought  for  that  purpose  pursuant  to  the 
provisions  of  this  chapter." 

Section  5247,  R.  S.  Mo.  1929,  provides  that  in  proceed- 
ings before  the  commission  growing  out  of  the  exercise  of  the 
authority  and  powers  granted  to  the  commission,  the  burden  of 
proof  is  on  the  adverse  party,  as  follows: 

"In  all  trials,  action,  suits  and  proceed- 
ings arising  under  the  provisions  of  this 
chapter  or  growing  out  of  the  exercise  of 
t~e*  authority  und  powers  granted  herein  to 
the  commission,  the  burden  of  proof  snail 
be  upon  the  party  adverse  to  3uch  com- 
mission or  seeking  to  set  aside  any  determina- 
tion, requirement , direction  or  order  of  said 
commission,  to  show  by  clear  and  satisfactory 
evidence  that  the  determination,  requirement, 
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direction  or  order  of  the  commission  com- 
plained of  is  unreasonable  or  unlawful  as 
the  case  may  be." 

The  case  of  State  v.  Tub  lie  Service  Coi  mission,  297 
8.  ft.  47,  (ko.)  1.  c.  49,  the  court  in  holding  that  in  review 
ing  orders  of  the  commission  the  test  was  whether  same  was 
unreasonable  and  unlawful,  said: 

"It  is  true  that  the  order  of  the  commis- 
sion may  be  reviewed,  but  it  is  provided 
that : 

"♦The  burden  of  proof  shall  be  upon  the 
party  adverse  to  such  commission,  or  seek- 
ing to  set  aside  any  determination,  require- 
ment, direction  or  order  of  said 
commission,  to  show  by  clear  and  satis- 
factory evidence  that  the  determination, 
requirement,  direction  or  order  of  the 
commission  complained  of  is  unreasonable  or 
unlawful  as  the  case  may  be.*  Section 
10535,  R.  S.  1919. 

"The  test  is:  Is  the  order  of  the  com- 
mission unreasonable  or  unlawful?  State 
ex  rel.  v.  Busby  (ko.  Sup.)  274  3.  ft. 

1067:  State  ex  rel.  v.  Public  service  Com- 
mission, 271  ko.  155,  196  3.  <¥.  369; 

Chicago,  B.  & k.  Co.  v.  rublic  service 
Corns..,  266  4.o.  333,  341,  181  3.  ft.  61;  State 
ex  rel.  v.  public  Service  Comm.  (ko.  Sup.) 

275  S.  ft.  940,  946. 

"The  order  of  the  commission  requiring  the 
construction  of  the  overhead .crossing  is 
in  harmony  with  the  declared  public  policy 
of  the  state.  There  is  nothing  in  the 
evidence  tending  to  prove  thet  in  the  cir- 
cumstances of  this  case  the  order  is  unreason- 
able or  unlawful.  Chicago,  K.  I.  4 I.  It.  Co.  v. 
Public  Service  Comm.  (ko.  Sup.)  287  S.  ft.  617, 

619  (2)  and  cases  cited." 

Section  5251,  E.  S.  io.  1929,  provides  as  follows: 

"A  substantial  compliance  with  the  require- 
ments of  this  chapter  shall  be  sufficient  to 
give  effect  to  all  the  rules,  orders,  acts 
and  regulation  of  the  commission,  and  they 
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shall  not  be  declared  inope  ative,  illegal 
or  void  for  any  omission  of  a technical 
nature  in  respect  thereto.  The  provisions 
of  this  ohepter  shall  be  liberally  construed 
with  a view  to  the  public  welfare,  efficient 
facilities  and  substantial  Justice  between 
patrons  and  public  utilities. * 

The  court  in  the  case  of  citato  v.  Kansas  City  Gas  Co., 

163  3.  654,  1.  c.  658,  in  holding  that  this  law  is  to  be 

liberally  construed,  said: 

•That  there  had  been  a vuet  increase  in 
such  utilities  in  the  last  decade  or  two, 
and  that  evils  have  grown  up  crying  out 
lustily  for  a cure  by  the  lawmaker,  is 
writ  larger  in  current  history.  The  act, 
then,  is  a highly  remedial  one  filling  a 
manifest  want,  is  worthy  a hopeful  future, 
and  on  well-settled  legal  principles  is 
to  be  liberally  construed  to  further  its 
life  and  purpose  by  advancing  the  benefits 
in  view,  end  retarding  the  mischiefs  struck 
at — all  pro  bono  publieo.  Besides  nil 
which  the  lawmaker  himself  has  prescribed, 
it  ‘shall  be  liberally  construed  with  a view 
to  the  public  welfare,  efficient  facilities 
and  substantial  Justice  between  patrons  and 
public  utilities. ‘ * 

An  examination  of  the  above  cases  and  statutory  provisions 
demonstrates  a clear  intention  upon  the  part  of  the  Legislature 
to  require  the  Commission  to  look  after  the  security  of  the 
public  in  the  use  of  railroads,  by  examining  the  latter  and  keep- 
ing themselves  informed  as  to  their  condition  (Section  5163) , 
investigating  the  causes  of  all  accidents  (Section  5165),  and 
ordering  any  repairs  or  improvements,  including  safety  devices 
reasonably  necessary  (Section  5170). 

That  the  lublio  service  Commission  may,  after  a hearing, 
order  the  installation,  use,  maintenance  and  operation  of 
appropriate  safety  appliances  in  connection  with  the  operation 
of  railroads  is  set  out  in  clear  and  unambiguous  language  in 
Section  5239,  and  it  is  declared  that  such  orders  by  the  Com- 
mission are  prime  facie  lawful  and  reasonable  until  found 
otherwise  in  a suit  brought  for  that  purpose  (section  5246), 
the  burden  being  upon  the  adverse  party  to  show  by  clear  and 
satisfactory  evidence  that  the  order  is  unreasonable  and  un- 
lawful as  the  case  may  be  (Section  5247). 
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In  view  of  the  liberal  construction  to  be  given  the 
above  provisions  (Section  5251) , plus  the  fact  that  specific 
authority  has  been  granted  the  Commission  to  order  the  in- 
stallation of  safety  appliances,  v.e  are  of  the  opinion  that, 
after  a hearing  by  the  j ublic  Service  Commission  on  its  own 
motion  or  upon  complaint,  the  Commission  may  order  installation, 
use,  maintenance  and  operation  of  aopropriate  safety  devices 
deemed  by  it  to  be  reasonably  necessary  on  railroads  for  the 
safety  of  the  public  and  its  employees. 


Respectfully  submitted. 


tfli.  QBE 

assistant  attorney  General. 


APPROVED: 


JOHN  W.  , Jr. , 

(Acting)  Attorney  General. 
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INSURANCE : 


Au  insurance  company  incorporated  under  Art.  IV,  Chapter 
37  R.S.  Mo.  1929  may  increase  its  cartel  stocK  as 
provided  in  Sec.  5915,  R.S.  Mo.  1929. 


May  13 , 1936. 


Honorable  Alliott  M,  Uampf, 
Prosecuting  attorney. 

Cole  County, 

Jefferson  City,  Missouri, 


Jear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  20,  1936  wherein  you  request  an  opinion  as  to  the 
following  state  of  facts: 

nIn  order  to  determine  the  tax 
liability  of  an  insurance  com- 
pany organized  on  the  stipulated 
premium  plan,  I desire,  and  will 
appreciate,  ycur  opinion  on  the 
following  question: 

"May  an  insurance  company  which 
was  organized  as  a stipulated 
premium  company  with  a capital 
of  twenty-five  thousand  dollars, 
under  Article  IV  of  Chapter  37 
of  the  Insurance  Laws  of  Missouri, 
lawfully  increase  its  capital 
stock,  even  though  there  is  no 
express  provision  in  that  partic- 
ular Article  authorizing  such 
increase?" 


It  is  true  that  Article  IV,  Chapter  37,  Revised 
statutes  Missouri,  1929,  relating  to  insurance  on  the  stipulated 
premium  plan,  does  not  jnake  provision  for  the  increase  or 
reduction  of  the  capital  stock  of  said  companies,  the  article 
being  wholly  silent  as  to  this  matter.  However,  lection  5915, 

fco.  1929,  which  is  within  Article  X of  Chapter  37,  relating 
to  general  provisions  governing  all  insurance  companies,  provides: 
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"Any  Insurance  company  inoor  Dora  ted 
under  the  levs  of  this  state  way 
increase  or  reduce  its  capital 
stock  for  the  purposes,  in  the  manner 
and  to  the  extent  prescribed  by  lew: 
Proviucd,  the  board  of  directors  of 
any  company  desiring  sc  to  increase 
or  reduce  its  stock  shall  file  with 
the  superintendent  cf  the  Insurance 
department  e certifiod  copy  of  the 
proceedings,  both  of  the  stock-holders' 
and  directors'  meetings,  at  whloh  It 
was  determined  to  increase  or  reduce 
such  stock,  and  upon  being  satisfied 
that  the  law  has  been  fully  complied 
with,  that  the  proceedings  were 
regular,  that  the  eonditlon  and  assets 
of  the  company  Justify  the  increase 
or  reduction,  and  that  the  same  will 
not  be  prejudicial  to  the  interest a 
of  the  policyholders,  the  superintendent 
shall  issue  a certificate  authorizing 
said  increase  or  reduction,  and  show- 
ing that  the  stoek  of  said  company 
has  been  Increased  or  roduoed,  the 
amount  to  which  it  is  increased  or 
reduced,  the  par  value  of  the  shares; 
and  such  certificate  shall  be  filed 
and  recorded  as  in  this  chapter  is 
provided  for  filing  end  recording  the 
certificates  of  incorporation;  and 
thereafter  such  company  shall,  with 
such  increased  or  reduced  capital,  be 
subject  to  the  seas  liabilities  that 
it  possessed  or  was  subject  to  at 
the  time  of  the  increase  or  reduction 
of  its  capital;  and  the  charter  or 
certificate  of  Incorporation  of  such 
company  shall  be  deemed  to  be  amended 
in  respect  to  the  amount  of  capital 
and  the  par  value  and  number  of  sharoe, 
ho  as  to  conform  to  suck  increase  or 
reduction.  ** 


"tile  Article  IV,  Chapter  37,  does  not  make  provision 
for  the  increase  in  the  capital  stoek  of  these  companies,  neither 
does  it  rorbid  it,  and  in  view  of  section  5916,  which  is  applica- 
ble to  any  insurance  company  incorporated  under  the  laws  of  this 
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state,  It  is  the  opinion  of  this  department  that  an  insurance 
company  incorporated  under  article  IV,  Chapter  37,  R.o.  Mo, 

19 £9  may  Increase  its  capital  stock  as  provided  in  this  section. 


Hespectfully  submitted. 


JOHN  HOFFMaM,  Jr., 
.insistent  Attorney  General 


APPBOTX Dz 


ricY  a cl.  I IT  RICK, 

Attorney  General. 
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upon  • cts  in  each  case.  Meddler  defined, 
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Hon*  Llloitt  M*  Dampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Mr*Dampf: 

This  is  to  acknowledge  your  letter  as  follows* 

"Will  you  kindly  give  me  your  opin- 
ion if  it  is  necessary  for  a firm 
to  pay  a state  peddler’s  tax  under 
Section  13318,  Revised  Statutes  of 
Missouri,  1929,  under  the  follow- 
ing conditions: 

"The  manor  Bakery  of  Kansas  City, 

Missouri,  manufacture  bread  in 
Kansas  City,  Missouri  and  ship 
same  to  their  local  agents  in 
various  part  of  Missouri  (includ- 
ing Jefferson  City),  who  t ako  this 
bread  on  their  routes  in  carriages 
and  solicit  and  sell  same  to  the 
consumer*  *' 

Whether  or  not  a person  is  a peddler  within  the 
meaning  of  Chapter  96,  R.  5*  /.to*  1929,  depends  upon  the 
facts*  In  City  of  Washington  v*  Reed,  ot  al*  70  S*  W* 
(2d)  121  the  St*  Louis  Court  of  Appeals  defined  "hawkers" 
and"peddlers"  as  follows:  Page  122* 

"While  It  is  true  that  the  occu- 
pation of  peddler  is  usually  regarded 
as  a lowly  occupation,  it  cannot  bo 
seriously  contended  that  there  is 
anything  immoral  or  hurtful  in  the 
business  of  peddling  goods,  wares 
end  merchandise*  Peddlera  and 
hawkers  are  synonymous  torms*  The 
hawker  is  defined  as  a peddler  who 
uses  a beast  of  burden  to  carry  his 
wares  around  and  cries  out  the  merits 
of  his  waros  in  the  street,  whereas 
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the  peddler  Is  usually  thought  of:  as 
a man  with  »a  pack  on  his  back*  • going 
from  place  to  place*  exhibiting  his 
waros  for  sale  and  immediate  delivery-" 

Section  13312  R*  S-  Mo-  1929*  declares  certain  per- 
sons to  be  peddlers  and  reads  as  follows : 

"Whoever  shall  deal  in  the  selling 
of  patents*  patent  rights*  patent 
or  other  medicines*  lightning  rods, 
goods*  wares  or  merchandise*  except 
pianos*  organs*  sewing  machines* 
books*  charts,  naps  and  stationery* 
agricultural  and  horticultural  pro- 
ducts* including  milk*  butter*  eggs 
and  cheese*  by  going  about  f rom 
place  to  place  to  sell  the  same,  is 
declared  to  be  a peddler-" 

Section  15313  R-  S.  Mo-  1989,  provides  as  follows: 

"No  person  shall  deal  as  a peddler 
without  a license;  and  no  t wo  or 
more  persons  shall  deal  under  the 
same  license*  either  as  partners* 
agents  or  otherwise;  and  no  peddler 
shall  sell  wines  or  spirituous 
liquors-" 

Section  13317  R-  S-  Mo-  1929*  provides  as  follows: 

"Any  person  may  obtain  a peddler’s 
license  by  application  to  the  col- 
lector of  the  county  in  which  he  in* 
tends  to  carry  on  his  trade*  by 
paying  the  amo  nt  levied  on  such 
license*" 

Section  13318  R-  S-  Mo-  1929*  provides  for  license 
fees  to  be  paid  by  peddlers* 

Your  letter  states  that  a bakery  of  Kansas  City* 
Missouri*  ships  its  product  to  local  agents  who  sell  such 
to  consumers*  You  desire  to  know  if  the  bakery  must 
pay  a peddler’s  tax-  It  is  our  opinion  that  the  bakery 
would  not  have  to  obtain  a state  peddler's  license  be- 
cause of  the  provisions  of  Section  13313*  supra*  which 
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section  was  by  the  Kansas  City  Court  of  Appeals  in 
State  v*  Downing,  22  Mo*  App*  504,  1*  c*  508,  construed 
as  follows  I 


"The  next  objection  urged  to  the 
Judgment  of  defendant  is,  that,  as 
the  license  was  issued  to  Sale, 
and  defendant  was  his  agent,  ped- 
dling for  him.  Gale  himself  not 
using  the  license,  the  statute  was 
not  violated*  I think  the  correct 
interpretation  of  section  6472, 

Revised  Statutes,  is  that  the  li- 
cense shall  be  issued  to  the  person 
actually  using  it*  That  is,  the 
individual  peddling  must  have  the 
license.  I think  the  doctrine  of 
principal  and  agent,  invoked  by 
defendant,  does  not  apply  to  this 
statute*  It  says  no  two  persons 
shall  deal  under  the  same  license, 
whether  they  be  partners,  agents, 
or  otherwise •*  It  is  equivalent 
to  saying,  no  person  shall  peddle 
under  the  guise  of  being  a partner 
or  agent  of  one  who  may  have  a 
license*  The  staute  contemplates 
that  the  peddler  himself  will  have 
his  license  at  all  t iraos  ready  for 
exhibition  to  any  sheriff,  collector, 
constable,  or  citizen*  Sect*  6479, 

Hevised  Statutes*  It  was  not  in- 
tended that  his  right  to  peddle 
should  depend  on  his  proof  of  agency 
for  some  one  who  might  be  licensed*" 

Your  letter  states  that  the  bakery’s  local  agents 
"take  this  bread  on  their  routes  in  carriages  and  so- 
licit and  sell  same  to  the  consumer".  If  such  is  a 
fact  the  local  agent  would  have  to  be  licensed.  State 
v*  Smithson,  106  Mo*  149*  The  Springfield  Court  of  Ap- 
peals, In  City  of  Aurora  v*  Stafford,  51  S.  W.  (2d)  547, 
held  that  a person  v/as  not  a peddler  on  the  following 
facts:  Page  548* 

"From  this  agreed  statement.  It  ap- 
pears that  defendant  was  the  agent 
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of  Crookshank's  bakery  in  the  city 
of  Aurora*  That  said  bakery  had 
regular  customers  in  the  city  of 
Aurora  who  were  operating  retail 
atorea  in  said  city,  and  who  bought 
from  said  bakery  in  Springfield 
certain  of  its  products  at  whole- 
sale to  be  resold  by  them  at  retail* 

That  the  bakery  did  not  sell  to  con- 
sumers , nor  did  defendant  as  its 
agent  go  from  house  to  house  to 
sell  its  products,  but  the  dealings 
of  the  bakery  through  defendant  at 
its  agent  was  confined  solely  to 
sales  as  a wholesaler  to  its  reg- 
ular customers  who  wore  retail 
merchants  doing  business  within  the 
city  limits  of  the  city  of  Aurora- 
Do  these  facta  show  that  defendant 
was  a peddler  within  the  meaning 
of  the  statute  of  the  state  and 
the  ordinances  of  the  city  of 
Aurora?" 

The  Court's  reasoning  for  holding  that  the  facts  did  not 

show  the  person  a peddler  being  as  follows* 

"The  statute,  section  13312,  iiov* 

St*  1929,  defines  a peddler  as 
follows : 'Whoever  shall  deal  in 

the  selling  of  * ■»>  ■»  goods,  wares 
or  merchandise  ■*  *>  * by  going  about 
from  place  to  place  to  soil  the 
same,  is  declared  to  be  a peddler* ' 

As  far  as  this  case  Is  concerned, 
the  provision  of  the  ordinance  of 
the  city  of  Aurora,  under  which 
defendant  is  prosecuted,  is  sub- 
stantially the  same  as  the  statute. 

It  is  therefore  a valid  ordinance. 

Was  defendant  a peddler?  Me  do  not 
think  so*  The  term  'peddler'  in  the 
statute  and  ordinance  should  be  given 
ifcs  meaning  as  it  i s ordinarily 
understood.  A peddler  is  generally 
understood  to  be  a person  who  carries 
his  wares  with  him,  and  goes  from  house  to 
house  or  place  to  place  to  sell  them, 
and  does  sell  and  deliver  them  to 
each  purchaser  as  he  goes  along. 
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without  any  orevlcrus  agreement  rel- 
ative thereto*  A great  many  cases 
have  arisen  in  this  state  in  which 
this  statute  has  been  tilled  to  a 
great  variety  of  facts,  but  w©  find 
no  case  where  the  facts  were  as  stip- 
ulated in  this  case*  The  cases  from 
other  states  to  which  our  attention 
has  been  called  are  uniform  In  hold- 
ing that,  under  s imilar  facts,  the 
party  is  not  a oeddler*  Commonwealth 
v.Standard  Oil  Co*  (Ky*)  93  S.  W* 

613;  Newport  v*  French  Bros*,  169  Ky. 

174,  183  S.  W.  532;  Castles  Ice 
Cream  Co.  v*  Perth  Amboy,  146  A*  37, 

7 N.  J.  Mlsc*  415;  City  of  St*  Paul 
v.  Briggs,  86  Minn.  290,  88  N.  W.  984, 

986,  89  Am*  £t*  Rep*  664;  State  v* 

Fettorer,  66  Conn*  287,  32  A.  394, 

396,  396;  In  re  Vi'atson,  17  S.  D* 

486,  97  N.  W.  463,  466,  2 Ann.  Cas. 

321. 

"Some  of  theso  cases  go  so  far  as  to 
say  that  a wholesaler  selling  to  a 
retailer  and  not  to  a consumer  is  not 
a peddler*  It  Is  not  necessary  in  this 
case  for  us  to  go  that  far,  and  we  are 
pot  prepared  to  s ay  that  under  no  cir- 
cumstances at  all  could  a wholesaler 
who  sold  only  to  retailers  be  held  to 
be  a peddler;  but  Aen  the  wholesaler 
confines  his  sales  to  retailers  who 
are  his  regular  customers  he  is  not 
a peddler,  even  though  the  party  de- 
livering the  goods  does  not  know  tint  11 
he  reaches  the  place  of  business  of 
the  retailer  Just  how  much  goods  the 
retai  ler  will  want." 

We  invite  your  attention  to  the  fact  that  in  the 
City  of  Aurora  case  the  wholesaler  confined  his  sales 
"to  retailers  who  are  his  regular  customers •"  In  the 
case  you  present  the  bakery  ships  its  product  to  its 
local  agent,  who  in  turn  sell  to  eonsumers*  which  we 
arsuno,  a»  not  regular  customers*  It  is  our  opinion, 
from  the  facts  stated  in  your  letter,  that  the  agents 
selling  bread  of  the  bakery  of  Kansas  City,  to  consumers. 


Hon*  i**  M*  Eampf 
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would  have  to  te  licensed,  and  if  such  do  not  obtain 


Yours  very  truly 


James  L*  Hornbostel 
Assistant  Attorney  General* 


APPROVLD* 


J6HN  V'.  HODMAN,  Jr. 
(Acting)  Attorney  General* 
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PEIMAuf  ELECTIONS:  rersons  known  to  be  affiliated  wivh  one 

Party  not  entitled  to  vote  the  ticket  of 
the  other  Party, unless  he  obligates  him- 
self  by  oath  or  affirmation  to  support 
the  Party  nominees  of  the  ticket  he  is 
voting, in  the  following  general  election. 


June  27 , 1936 


Dr.  J.  H.  Davidson 
Chairman 

Saline  County  Democratic  Committee 
Gilliam,  Missouri 


Dear  Dr.  Davidson* 


Phis  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  Department , which  reads  as 
follows* 


WI  am  writing  to  ask  that  you  give 
me  an  opinion  on  the  legality  of 
keeping  republicans  from  entering 
the  democratic  primary.  And  also 
advise  me  as  to  the  methods  the 
county  committee  must  use  to  keep 
them  out  if  it  can  be  done  so 
legally.  It  has  been  the  custom  of 
about  1500  republicans  in  this 
county  to  go  Into  the  democratic 
primary  and  help  to  nominate  our 
candidates  for  state  and  county 
officers  and  then  not  support  them 
In  the  general  election. 

"The  county  committee  has  often 
discussed  this  matter  but  have 
never  found  a satisfactory  way  to 
stop  It  because  of  doubts  of  the 
rights  of  democratic  judges  of 
election  to  challenge  a voter  and 
ask  him  what  ticket  he  is  goln 
to  vote. 

"Has  an  election  Jud  -e  the  right 
to  make  a voter  swear  he  will  vote 
the  ticket  In  November  If  he  enters 
the  democratic  primary.  Our  conmittee 
will  meet  July  1st  and  I will  appreciate 
it  very  much  If  you  can  give  me  this 
opinion  b that  time. 
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"shanking  you  In  advance,  I am." 


The  answer  to  your  Inquiry  Is  found  In 
Section  10271,  Revised  Statutes  Missouri  1929;  said  section 
reads  as  follows* 


"It  shall  e the  duty  of  the 
challenger  to  challenge  and 
the  duty  of  the  jud  es  of 
election  to  reject  the  ballot 
of  any  person  attempting  to 
vote  other  than  the  ticket  of 
the  party  with  which  he  Is 
known  to  be  affiliated ,unless 
such  person,  when  challenged, 
obligates  himself,  by  oath  or 
affirmation,  administered  by 
one  of  the  judges,  to  support 
the  party  nominees  of  the 
ticket  he  Is  voting  in  the 
following  general  election. 

All  judges  of  the  election 
shall  have  authority  and  are 
empowered  to  administer  such 
oath,  or  af  lrmation,  and  any 
person  offering  to  vote  who 
shall  fail  or  refuse  to  take 
or  make  such  oath  or  affirmation 
when  demanded  by  such  challenger, 
or  required  by  any  jud  e,  shall 
not  be  allowed  to  vote  at  such 
primary  election." 


It  is  plain  from  the  above  section  that 
challengers  and  jud  es  of  election  not  only  have  the  authority, 
but  It  is  made  t eir  duty,  to  challenge  and  reject  the  ballots 
of  any  person  attempting  to  vote  at  a primary  other  than  the 
ticket  of  the  party  with  which  such  person  is  known  to  be 
affiliated,  unless  such  person,  when  challenged,  obligates 
himself,  by  oath  or  affirmation,  administered  by  one  of  the 
judges , to  support  the  party  nominees  of  the  ticket  he  Is 
voting  In  the  following  general  election.  All  persons  offer- 
ing to  vote  who  shall  fail  or  refuse  to  take  or  make  such 
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oath  or  affirmation  when  demanded  by  the  challenger  or 
required  by  any  Judge,  are  not  entitled  to  vote  at  such 
primary  election. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  De- 
partment that  it  la  the  duty  of  any  judge  of  a primary 
election  to  reject  the  ballot  of  ary  person  attempting  to 
vote  other  than  the  ticket  of  the  party  with  which  such  person 
Is  known  to  be  affiliated,  unless  such  person,  when  challenged, 
obll-ates  himself,  by  oath  or  affirmation,  administered  by 
one  of  the  judges, to  support  the  party  nominees  of  the  ticket 
he  Is  voting.  In  the  followinr  general  election.  If  a person 
so  challenged  fails  or  refuses  to  take  or  make  such  oath  or 
affirmation  when  required  by  any  judge,  the  judge  or  judges 
should  refuse  to  allow  him  to  vote  at  such  primary  election. 


Yours  very  truly. 


J.  IS.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 
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COUNTY  BUDGET  ACT:  County  Clerk  does  not  incur  liability  on  his 
official  bond  for  issuing  warrants  so  long  as  the  same  do  not 
violate  the  terms  of  the  Act. 


October  19,  1936. 


Honorable  Frank  H.  Davidson, 
County  Clerk, 

Cass  County, 

Harrisonville,  Missouri. 


Dear  Bir: 


This  department  is  in  receipt  of  your  letter  of 
October  14,  making  the  following  inquiry : 

"lection  10211,  R.3.  (Session  Laws 
1933)  provide  that  in  all  precincts 
casting  less  than  300  votes  at  the 
last  general  election,  the  judges 
shall  appoint  two  clerks. 

"If  the  County  Court  makes  an  order 
that  in  order  to  save  paying  judges 
and  clerks  for  two  days  for  serving 
on  an  election  board,  they  will  pay 
two  additi  nal  clerks  in  case  the 
Judges  of  election  appoint  them,  and 
I as  County  Clerk  issue  warrants  on 
the  election  fund,  and  the  amount 
appropriated  in  the  budget  is  suffi- 
cient to  pay  said  additional  clerks, 
in  precincts  casting  less  than  300 
votes;  will  I be  liable  on  my  official 
bond  under  oection  8 on  page  346  of 
the  1935  oesslon  acts?” 


The  County  Budget  .«.ct  (Laws  of  Lo.  1933,  pp.  340-340, 
relates  to  the  county  financial  system  in  counties  of  less 
than  50,000  population,  oection  1 of  the  -.ct  refers  to  the 
duties  of  the  county  court  in  preparing  a budget,  the  terms 
of  which  you  are  no  doubt  familiar  with,  oection  2 relates  to 
the  classification  of  expenditures  and  oection  1 makes  it  the 
duty  of  the  county  court  to  sacredly  preserve  the  priority  of 
payment  of  the  five  classes  therein  enumerated.  The  other 
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sections  relate  to  the  duties  of  the  various  officers  with 
respect  to  revising  and  finally  preparing  the  estimate  for  the 
budget  for  the  f 5 seal  year.  The  penal  section,  section  8,  (p.  346) 
provides  in  part  as  follows: 

" * * * * .jay  order  of  the  county 
court  of  any  county  authorizing 
and/or  directing  the  Issuance  of 
any  warrant  contrary  to  any  pro- 
vision of  this  act  shall  be  void 
and  of  no  binding  force  or  effect; 
and  any  county  clerk,  county 
treasurer,  or  other  officer,  :>ar- 
tlclpating  in  the  Issuance  or 
payment  of  any  such  warrant  shall 
be  liable  therefor  upon  his 
official  bond." 


.Ve  think  the  penal  section  refers  exclusively  to  the 
terms  of  the  Budget  .act,  i.e.,  that  the  warrants  must  be  executed 
and  paid  out  in  conformity  with  the  terms  and  provisions  of  the 
«.ct.  In  the  instance  which  you  present,  it  appears  that  funds 
have  been  set  aside  under  Class  2 for  the  cost  of  elections  and 
that  there  are  at  the  present  time  ample  funds  in  said  class  to 
pay  election  warrants. 

'Ve  are  of  the  opinion  that  it  aoes  not  devolve  upon  you 
as  County  Clerk  to  determine  the  validity  of  the  warrants  in 
question  unless  said  warrants  present  a defect  apparent  on  its 
face.  Under  Sec.  12161,  i?.^.  Mo.  1929,  it  is  your  duty  to 
issue  warrants  on  the  Treasurer  for  moneys  ordered  to  be  paid  by 
the  County  Court,  and  we  are  of  the  opinion  that  the  penal 
section  of  the  County  Budget  act  refers  exclusively  to  your 
duties  under  said  act.  ^Vhen  a warrant  is  issued  by  you  which 
does  not  violate  the  terms  of  the  Budget  «.ct,  there  is  no  liability 
on  your  official  bond. 

Respectfully  submitted. 


OLLIYBR  17.  NOLjSN, 

assistant  attorney  General. 


^ . ROVED : 


JuHI*  hOIFLi.Jl,  Jr., 
(acting)  .attorney  General. 
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CONVICTS: 


Convlcta  while  serving  life  sentence  and  dying 
while  so  incarcerated,  leaving  a personal  estate 
wl  thin  the  county  of  their  death,  such  personal 
estate  shall  he  administered  by  the  probate  court 
of  the  county  wherein  the  convict  died. 


October  27,  1956 


Mr.  11 lot t M.  tnmpf 
Prosecuting  P ttorney 
ole  County 

Jefferson  ity,  Missouri 


Lerr  Mr.  J.mpfi 


This  will  acknowledge  receipt  of  youj*  request  for  an 
o Inion  on  he  following  set  of  faots: 


''on  ' pril  1,  1956,  dwin  K.  ode,  u 1 c 
i. drain  is trator  of  ''ole  County,  Missouri, 
was  ap  ointed  by  the  Probate  Court  of 
this  bounty  to  take  chprge  of  the  above 
estate  end  administer  t.  ereon  according 
to  law.  A few  days  If. tor  the  Probate 
Court  of  Jefferson  County  mo  led  a certi- 
fied copy  of  letters  of  acmlnistra  ion, 
appointing  one  frred  Oetjen,  persumably 
a brother  of  the  deceased  convict,  this 
certified  copy  of  he  letters  bearing 
the  date  of  the  3rd  day  of  /pril,  1956, 
two  days  after  the  date  of  «r*  node’s 
ap  ointment. 


"Mr.  ode  wont  in  person  to  the  Prison 
oard,  more  especially  to  the  iecretary 
and  ree surer  and  demanded  the  money, 
which  a onnte  to  someth  like  286.15, 
but  they  refused  *o  ray  him  the  money 
nnc  stated  that  Jefferson  f'ounty  was 
claiming  the  dom'.eile  of  the  deceased 
convict,  hermnn  Oetjen,  but  the  Jefferson 
bounty  authorities,  naely  the  Prosecuting 
ttorney,  lr ims  that  ole  County’s  appoint- 
ment should  be  withdrawn  and  hat  the  money 
should  be  distributed  to  the  creditors  or 
qualified  r presents tive  of  that  county. 
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" he  deceased  convict  was  convicted  and 
sentenced  to  life  inp-Isonment* 
course,  as  you  know  we  have  r section 
of  the  S tat  tea  that  provides  that  the 
estste  of  a convict  sentenced  to  life 
imprisonment  may  be  administered  upon 
as  though  he  had  died  a nn  urnl  death*" 

/ search  does  not  reverl  wherein  the  courts  of  this  state 
have  nassed  upon  he  proposition,  as  outlined  in  the  above  set 
of  facts  and,  accordingly,  we  look  to  the  general  proposition 
of  law  rs  laid  down  respecting  the  administration  of  estates 
of  deceased  persons,  , enerally*  In  this  respect,  we  direct 
your  attention  to  23  C*  J*  Page  1010,  Section  34,  wherein  it 
is  stated: 


"The  general  rule  is  that  the  place  of 
a decedent* a lact  domicile  determines 
the  probate  Jurisdiction  to  grant  letters 
and  supervise  the  settlement  of  t a es- 
tate, and  the  sole,  or  o least  : he 
principal,  grant  of  letters  ou.  ht  to  be 
taken  out  end  the  will  proved  in  he 
country,  the  state,  and  Indeed  the  ve  »y 
county  where  dececenF  was  goth  lolled  at 
tke  tlno  Ox  at 3 enth*  » * 

hen,  again,  at  Page  1012,  l action  36,  it  is  s a ted: 

"la  some  Jurisdictions,  where  the  de- 
ceased had  no  fixed  residence  within  the 
state,  jurisdiction  over  the  administra- 
tion of  his  estate  Is  conferred  upon  the 
probate  co  rt  of  the  county  where  he 
died,  out  such  Jurisdiction  is  usually 
given  In  the  alternative,  to  such  court 
or  to  the  court  of  the  county  wherein 
the  decedent* s property  or  the  greater 
pp.rt  thereof  is  situated*" 

action  37,  on  rame  page,  reads: 

"locality  of  pornonnl  assets  belonging 
to  the  estate  of  a decedent  confers  a 
locel  probate  Jurisdiction,  regardless 
of  the  consi  era t ion  of  last  domicile 
or  res  nonce,  * « « 

I'nt'er  the  provisions  of  Section  4,  of  . Missouri, 
1929,  It  reads  in  part  ns  follows: 
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n»  * * «.  If  the  deceased  had  no  mansion 
Louse  or  place  of  abode,  and  was  not 
possessed  of  lands,  letters  mcy  be  grant- 
ed n the  county  In  which  he  dlod,  or 
where  he  greater  part  of  hts  estate 
may  be.  * * 

Under  the  provisions  of  Action  12972  of  • • Miss  uri, 

1929,  It  'ends  as  follows: 

"‘.’henever  ary  verson  shall  be  1 rlsoned 
In  the  penitentiary  under  a sentence  of 
Imprisonment  or  life,  ia  estate,  pro- 
perty and  effects,  shall  be  administered 

ond  disposed  of.  In  ell  respects,  as  If 
he  were  naturally  dead#' 

it  La  to  be  noticed,  from  the  general  principle 
above  aet  forth,  the  Jurisdiction  la.  usually  given  to  the 
court  of  tho  county  wherein  the  dece.ent'a  property,  or  the 
greater  part  thereof.  Is  situated  and  we  neoesoar  ly  assume 
that  in  v ew  of  'he  fact  the  deceased  convict,  above  mention- 
ed in  the  state  of  facts,  died  In  ole  ; ounty  and  had  236.15 
upon  his  decease,  that  this  wro  the  jpree'er  part.  If  not  all, 
of  such  convict's  property. 

The  administration  u->on  '1%  estate  oi  thia  convict,  at 
the  t e of  hla  sentence,  could  lave  been  had  under  the  pro- 
visions of  Lection  12971,  svurr,  in  the  county  from  whence 
tfc  s arty  was  sentenced  o imprisonment  for  life.  And,  we 
again  assume  hat  had  he  convict  any  estete  at  the  t re  of 
h s sentence,  h’s  estate  would  have  been  adm-inle  iered  in 
aecor  p.nee  with  the  sec-tor.  ^ ereto- ore  raentlonec* 


ZCV  l".  ION 


V.e  * o not  lnten  , y our  conclusion  "cached,  to  fix  any 
arti  and  fast  rule  that  would  apply  In  every  case  where  a 
convict  c led  -oasessed  of  real  or  ev,sonnl  -roperty.  ut, 
upon  the  above  mention©  sot  of  facts,  we  conclude  that  since 
the  convict  above  me nt  one d led  been  sentenced  to  life  Im- 
prisonment In  he  penitentiary,  and  subsequently  led  wh  le 
incarcerated,  lcevln  a personal  estate,  that  letters  of 
administration  should  have  been  *"sken  out  In  he  county  where- 
in such  convict  died.  And,  in  his  '■ortlcula'’  instance,  the 
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the  ounty  of  uol®  rould  have  been  the  proper  county  or 
the  administration  of  he  remaining  estete. 


Respectfully  submitted. 


RUSSELL  Cm  STONE 

Assistant  Attorney  eneral 


XW  V.1.  Jr. 

(Act  ng)  Attorney  General 
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TAXATION:  Collection  of  delinquent  real  estate  taxes  m 
cities  of  the  third  and  fourth  classes* 


January  2,  1935. 


Honorable  Thomas  S.  Denny 
City  Attorney 
Salisbury,  Missouri 


Dear  Mr.  Denny: 

Your  recent  reauest  for  an  ooinion  of  this  office 
has  been  received  and  we  are  glad  to  render  you  an 
o ini on  on  the  following  matter: 

"If  you  have  on  file  a ruling  upon 
the  question  of  whether  or  not  pro- 
ceedings can  be  instituted  to  enforce 
payment  of  taxes  after  five  years  have 
elapsed,  I would  greatly  appreciate 
a cony  of  such  ruling  also. 

And  I am  greatly  concerned  with  another 
question  along  this  line.  Suopose  the 
county  has  not  yet  listed  the  real 
estate  for  sale,  as  for  instance,  in 
the  case  where  the  county  taxes  are  paid, 
and  the  city  taxes  are  not.  Under  such 
circumstances,  does  the  rule  that  the 
city  cannot  proceed  to  enforce  payment 
Independently  of  the  county  apply?" 

I. 


PROCEEDINGS  FOR  THE  COLLECTION 
OF  DELINQUENT  TAXES  MAY  NOT  BE 

INSTITUTED  AFTER  FIVE  YEARS  FROM 
DATE  OF  DDLINQUENTY. 

The  Legislature  in  1935  repealed  Section  9961,  page 
154,  Laws  of  Missouri  Extra  Session  1933-34,  which  Section 
reads  as  follows: 
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“No  proceedings  for  the  sale  of 
land  and  lots  for  delinquent  taxes 
under  the  provisions  of  Chapter  59, 

’-'evlsed  Statutes  of  Missouri,  1929, 
relating  to  the  collection  of  delin- 
quent and  back  taxeB  and  providing  for 
foreclosure  sale  and  redemption  or 
land  and  lots  therefor,  shall  be 
valid  unless  initial  proceedings 
therefor  shall  be  commenced  within 
five  (5)  yearr-  after  delinouency  of 
such  taxes,  and  any  sale  held  pur- 
suant to  initial  proceedings  commenced 
within  ruch  period  of  five  (5)  yearn  - 
shall  be  deemed  to  have  been  in  com- 
pliance with  the  provisions  of  said 
act  in  so  far  as  the  time  at  which  suoh 
sales  are  to  be  had  is  specified  there- 
in, provided  that  proceedings  for  the 
sale  of  lands  and  lots  on  which  taxes 
are  delinquent  for  the  year  1928  may 
be  com  enced  at  any  time  prior  to 
December  31,  1934.  Provided  Burther, 
that  in  suits  or  actions  to  collect 
delinquent  drainage  and/or  levee 
assessments  on  real  estate  such  suits 
or  actions  shall  be  commenced  within 
five  years  after  delinquency,  other- 
wise no  suit  or  action  therefor  shall 
be  commenced,  had  or  maintained, " 

and  enacted  in  lieu  thereof  a new  Section  9961,  page  405,  Laws 
of  Missouri  1935.  This  new  section  eliminated  the  phrase  in  the 
old  section  authorizing  the  Institution  of  proceedings  for  the 
collection  of  delinquent  1928  taxes  at  any  time  before  December 
31,  1934,  and  left  this  Section  a straight  five  year  statute 
of  limitations. 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  the 
initial  proceedings  for  the  collection  of  delinouent  taxes  must 
be  instituted  within  five  years  of  the  date  of  delinouency  of 
the  tax,  the  payment  of  which  is  sought  to  be  enforced. 
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II. 

CITY  COLLECTOR  CANNOT  INSTITUTE 
3UIT  FOR  DELINQUENT  CITY  REAL 
ESTATE  TAXES. 

This  office  on  the  8th  day  of  August  1933,  Issued  an 
o lnlon  to  the  State  Tax  Commission  relative  to  the  collection  of 
delinquent  real  estate  taxes  due  cities  of  the  third  and  fourth 
classes  and  in  this  opinion  It  is  held  that  the  provisions  of 
Section  6781,  oertaining  to  cities  of  the  third  class  and 
Section  6996,  pertaining  to  cities  of  the  fourth  class,  R.  S. 
Missouri  1929,  adopted  the  procedure  set  forth  in  the  Jones- 
Munger  Act,  page  426  Laws  of  Missouri  1933,  and  that  after  the 
enactment  of  such  Jones-Monger  Act  the  city  collectors  of  such 
cities  should  oroceed  to  enforce  the  collection  of  all  city 
real  estate  taxes  in  the  sane  manner  that  the  county  collectors 
proceed  to  collect  delinquent  real  estate  state  and  county  taxes. 

We  herewith  enclose  to  you  a portion  of  that  opinion 
which  deals  with  the  collection  of  all  city  taxes  and  includes 
cities  of  the  third  and  fourth  classes.  From  this  opinion  you 
will  see  that  it  is  immaterial  whether  or  not  the  County  Collector 
is  proceeding  to  enforoe  the  collection  of  delinquent  state  and 
county  taxes  as  the  collection  of  such  taxes  is  separate  and 
apart  from  the  collection  of  delinquent  city  taxes  although  the 
same  general  procedure  is  followed  in  both  cases. 

The  Supreme  Court  of  Missouri  has  heretofore  held 
that  after  the  effective  date  of  the  Jones-Munger  Law  the  County 
Collector  was  without  authority  to  institute  suit  for  the 
collection  of  dellnouent  real  estate  taxes  due  for  state  and 
county  "urpo^es.  State  ex  rel.  Karbe  vs.  Bader,  78  3.  W.  (2d) 

836.  That  decision  is  equally  applicable  to  the  collection 
of  delinquent  real  estate  taxes  due  cities  of  the  third  and 
fourth  classes. 


CCMCLUSlOl'i. 


It  is  therefore  the  opinion  of  this  office  that  city 
collectors  of  cities  of  the  third  and  fourth  classes  are  un- 
authorized to  institute  suit  for  the  collection  of  delinquent 
city  real  estate  taxes  but  should  proceed  to  enforce  the  same  at 
the  same  time  and  in  the  came  manner  as  the  county  collector 
oroceeds  to  enforce  the  collection  of  delinquent . state  and  county 
taxes  on  real  estate. 


APPROVED: 


Assistant  Attorney  General 


JOHN  V.  HOFFMAN,  Jr., 
(Acting)  Attorney  Ge neral 


SHERIFFS : 


sheriffs  may  purchase  supplies  for  County 
Jail  without  obtaining  a requisition  f rom 
the  County  Court,  but  It  is  necessary  each 
order  be  certified  by  the  Accounting  Officer* 

September  9,  1936. 


Mr*  Phil*  G*Deuser,  Sheriff 
Saint  Louis  County 
Clayton,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter 
requesting  an  official  opinion  under  date  of  August 
31,  1936,  which  reads  as  follows: 

"I  desire  to  ascertain  whether  I 
may  purchase  ray  own  office  supplies 
and  supplies  and  materials  for  the 
County  Jail  and  legally  have  such 
purchases  allowed  by  the  County 
Court,  or  whether  I must  iaake  requi- 
sition for  such  supolles  and  materials 
to  the  County  Court  through  the  re- 
gular channels  set  up  by  virtue  of 
sections  9 to  21,  both  inclusive  of 
the  Budget  Law* 

"Your  opinion  on  this  matter  will  be 
sincerely  appreciated*” 

We  are  enclosing  a copy  of  an  opinion  rendered 
by  this  office  to  Mr*  A.  R.  Gibson,  Sheriff,  Putnam 
County,  under  date  of  February  17,  1936,  holding  that 
"the  Sheriff  has  the  authority  to  purchase  the  noces- 
sarry  supplies  for  the  County  Jail  and  he  needs  no 
authorization  or  order  from  the  County  Court  so  to  do*" 

Supplementing  this  opinion,  we  refer  you  to  the 
following  section  of  the  Budget  -uaw*  Section  19,  Laws 
of  Missouri,  1933,  p*  350,  provides  in  part: 

"•*  ^Contracts  which  provide  that 
the  oerson  contracting  with  the  county 
shall  during  the  terms  of  the  con- 
tract, furnish  to  the  county  at  the 
price  therein  specified  the  supplies. 
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materials,  equipment,  or  services 
other  than  personal  therein  de- 
scribed, in  such  quantities  as  may 
be  required,  and  from  time  to  time 
as  ordered  by  the  officer  in  charge 
of  purchasing  during  the  term  of  the 
contract,  need  not  bear  the  certifi- 
cation of  the  accounting  officer 
as  herein  provided;  but  all  orders 
for  such  supplies,  materials,  equip- 
ment, or  services  other  than  per- 
sonal shall  bear  such  certification. 

» * * *•” 

Section  20,  Laws  of  Missouri,  1933,  p*  351 
in  parti 

"■*  ■»  ir  *Any  officer  purchasing  any 
supplies,  materials  or  equipment 
shall  be  liable  personally  and  on 
his  bond  for  the  amount  of  any  obli- 
gation he  may  incur  against  the 
county  w ithout  first  securing  the 
proper  certificate  from  the  account- 
ing officer.  * * ■»." 

Section  21,  Ianrs  of  Missouri,  1933,  p*  351 
in  part : 


"•*  * # Wherever  the  term  ’account- 
ing officer'  shall  appear,  it  shall 
be  deemed  to  mean  the  county  clerk, 
auditor,  accountant,  or  other  of- 
ficer or  employe  keeping  the  princi- 
pal financial  records  of  the  county*" 

Section  11,  Laws  of  Missouri,  1933,  p*  347 
in  parti 


"On  or  before  October  1 of  each 
year,  each  deoartraent,  office,  in- 
stitution, commission,  or  court  of 
the  county  receiving  its  revenues 
in  whole  or  in  part  from  the  county 
shall  prepare  and  submit  to  the 
budget  officer  estimates  of  its 


1936. 


provides 


provides 


provides 
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requirements  for  expenditures  and 
its  estimated  revenues  for  the  next 
budget  year  compared  with  the  cor- 
responding figures  for  the  last 
completed  fiscal  year  and  estimated 
figures  for  the  current  fiscal 
year.#  * *> 

Therefore,  from  the  foregoing,  it  is  the  opinion 
of  this  department  that  such  ourchasos  made  by  you,  as 
sheriff,  should  come  within  your  estimate  filed  with 
the  County  Court  as  provided  in  Section  11,  of  the 
Budget  Act.  Furthermore,  it  is  not  necessary  that  you 
obtain  a requisition  from  the  County  Court  for  the 
purchase  of  supolies*  But  it  is  necessary  to  have 
each  order  certified  by  the  Accounting  Officer  as  con- 
tained in  Section  20  quoted  supra* 


Yours  very  truly 


0LLIV1R  W.  NOUH 

Assistant  Attorney  General* 


APPROVED: 


SW  'V.'  tfOL-n&fc,  'Jr. 

(Acting)  Attorney  Oeneral* 


ARH:H 


MORTGAGES : 


Method  of  releasing  chattel  mortgage 


January  24,  1936. 


Eon.  Gerald  J.  Donworth, 
Recorder  of  Deeds, 

St.  Louis  County, 
Clayton,  Lissouri. 


Dear  sir: 


This  department  is  in  receipt 
January  18  inquiring  as  to  the  proper  cancellation  when 
chattel  mortgages  are  released.  Your  letter  i3  as  follows: 

"It  has  always  been  my  contention 
that  the  notes  described  in  a filed 
chattel  mortgage  should  be  presented 
for  cancellation  when  the  mortgage 
is  released.  I have  recently  been 
requested  to  make  releases  upon 
presentation  of  a statement  by  the 
mortgagee,  sworn  to  before  a notary 
Public  or  Justice  of  the  Peace  and  with- 
out the  presentation  of  the  note.  This 
form  of  release  la  in  compliance  with 
the  3rd  article  of  oection  3099  of 
the  1935  session  ^cts. 

"This  section  does  not  mention  the 
notes  and  as  it  has  always  been  customary 
to  present  ^ume,  1 have  hesitated  to 
grant  the  request.  Any  subsequent 
purchaser  of  a note  secured  by  a filed 
chattel  mortgage  would  have  no  protec- 
tion, it  3eems,  from  a fraudulent 
release  if  this  sort  of  release  would 
be  legal. 

"nindly  advise  at  your  earliest  conven- 
ience if  the  acceptance  of  a release 
of  this  nature  would  cause  any  liability 
on  the  part  of  the  Recorder  of  Deeds." 


r4 


0 
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In  1935  the  Legislature  repealed  Jection  3099,  H.o.  ko. 
1929  and  enacted  in  lieu  thereof  a new  section  of  the  same  number, 
said  section  being  as  follows:  (Laws  of  Mo.  1935,  p.  209) 

"Such  recorder  shall  enter  in  a book, 
to  be  provided  by  him  for  such  purpose, 
the  names  of  all  the  parties  to  such 
instrument,  arranging  the  names  of  such 
mortgagors  or  grantors  alphabetically, 
and  shall  note  thereon  the  time  of 
filing  such  instrument  or  copy,  for  which 
said  recorder  shall  receive  a fee  of 
twenty  cents,  oaid  fee  shall  also  include 
and  cover  all  costs  for  discharging  said 
mortgage  or  deed  of  trust  according  to 
the  methods  hereinafter  provided.  Juch 
mortgage  or  deed  of  trust,  when  satisfied, 
shall  be  discharged  by  any  of  the  follow- 
ing methods: 

"1.  By  the  mortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  which  shall  be  attested  by 
the  recorder. 

"2.  Upon  the  presentation  by  the  mort- 
gagor or  grantor  of  the  original  mortgage 
or  deed  of  trust,  and  upon  such  mortgagor 
or  grantor  making  affidavit  before  such 
recorder  that  the  instrument  presented 
by  him  is  the  original  of  the  copy  on 
file , and  that  such  mortgage  or  deed  of 
trust  has  been  fully  paid  and  satisfied. 

”3.  Upon  presentation  or  receipt  of  an 
order  in  writing,  signed  by  the  mortgagee 
or  cestui  que  trust  thereof,  attested  by 
a Justice  of  the  peace,  or  any  notary 
public,  stating  that  such  instrument  has 
been  paid  and  satisfied. 

"^hen  any  of  these  provisions  have  been 
complied  with,  it  shall  be  the  duty  of 
the  recorder  to  enter  in  a column  for 
that  purpose  the  word  ’satisfied*,  giving 
date.  'Then  e chattel  mortgage  shall  be 
satisfied  as  above  provided,  the  recorder 
may  deliver  said  mortgage  to  the  holder 
of  the  note  secured  thereby,  or  if  the 
holder  of  said  note  refuse  to  receive 
the  same  the  recorder  may  destroy  said 
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mortgage:  provided,  that  the 
recorder  may  deliver  to  the  parties 
entitled  thereto,  or  destroy  all 
such  nortgeges  now  remaining  on 
file  in  his  office  and  which  have 
been  entered  satisfied  on  the 
chattel  mortgage  register." 

Thus  it  rill  be  noted  that  a chattel  mortgage  may  be 
satisfied  (1)  by  the  mortgagee  satisfying  same  on  the  margin  of 
the  index;  12 J by  the  mortgagor  presenting  the  chattel  mortgage 
and  making  affidavit  that  the  chattel  mortgage  presented  by  him 
is  the  original  of  the  copy  on  file;  (3)  upon  presentation  of  a 
sworn  statement  by  the  mortgagee  that  the  mortgage  has  been  paid. 

In  the  case  of  hogers  v.  Davis,  194  14o.  ^pp.  378,  the 
Court  held  that  it  was  not  necessary  to  release  a lien  by  the 
methods  as  found  in  the  statute,  but  that  a mortgagee  could  waive 
his  rights  by  his  own  actions.  The  Court  said  (l.c.  368): 

"i>.8  to  the  merits,  appellant 
contends  that  the  oral  consent 
of  Hawkins  to  the  trade  made  by 
Brown  did  not  operate  to  release 
the  mare  from  the  lien  of  Hawkins* 
mortgage.  It  is  conceded  that 
the  ruling  in  Coffman  v.  ’.'altom, 

50  in.  ..pp.  404,  is  contrary  to 
this  contention,  but  it  is  pointed 
out  that  section  2863,  devised 
statutes  1909,  ras  subsequently 
enacted,  and  it  is  argued  that 
property  may  now  be  released  from 
the  lien  of  a chattel  mortgage 
only  in  one  of  the  ways  prescribed 
by  this  action.  But  we  regard 
this  argument  as  unsound.  The 
statute  merely  makes  provisions 
for  releasing  of  record  chattel 
mortgages  that  have  been  satisfied. 
a mortgagee  may  fully  waive  his 
rights  under  a chattel  mortgage 
though  the  same  remain  unreleased 
of  record.  This  Hawkins  did  in 
the  instent  case  by  consenting  to 
phe  exchange  of  the  mare  for  the 
negro's  horse.  (dee  Coffman  v. 

•altom,  suora;  Love  v.  dcott, 

179  lio.  ,*pp.  351,  166  S.TSf.  656; 

7 Cyc.  74;  Jones  on  Chattel  llort- 
gages  (5  a d.),  sec.  456,  and 
authorities  cited.  I 
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,aid  in  the  case  of  Brown  v.  Koffler,  153  Mo.  App.  494, 
it  was  held  that  the  releasing  of  a chattel  mortgage  is  bona 
fide  evidence  of  payment,  subject  to  be  overcome  by  oral 
evidence.  The  Court  said  (l.c.  500-502): 


’The  principal  contention  of  defendants 
is  that  the  court  erred  in  admitting 
the  chattel  mortgage  in  evidence  over 
their  objection,  and  in  refusing  to 
give  a peremptory  instruction  to  the 
jury  to  return  a verdict  in  their  favor. 

The  ground  of  this  contention  is  that 
since  the  release  of  the  mortgage  by 
the  recorder  of  deeds  should  be  regarded 
as  a * quasi- judicial  act'  of  a public 
officer,  the  mortgage  could  not  be 
foreclosed  in  an  action  at  law  until 
after  the  release  had  been  set  aside  in 
a proceeding  in  equity.  That  the  action 
is  one  at  law  for  the  foreclosure  of 
the  mortgage  ia  a proposition  conceded 
by  plaintiff  and  abundantly  supported 
by  the  adjudicated  cases.  (Carr  v. 

Holbrook,  1 Mo.  240;  Thayer  v.  Campbell, 

9 Mo.  280;  alley’s  Admr.  v.  McCord’s 
..>t.dmr.,  24  Jo.  265;  Fithian  v.  Monks,  43 
Mo.  502;  otate  ex  rel.  v.  iVans,  176  ko. 

310;  Hubey  v.  Coal  Mining  Co.,  21  Mo. 

*.pp.  159)  The  petition  does  not  seek 
a cancellation  of  the  release  nor  was 
the  obtaining  of  such  release  necessary 
to  the  prosecution  of  the  suit,  ^slde 
from  giving  notice  and  in  contests  between 
mortgagor  and  mortgagee,  the  statutory 
entry  of  satisfaction  of  a mortgage  or 
deed  of  trust  has  no  greater  force  or 
effect  than  a receipt  acknowledging  pay- 
ment of  the  debt.  It  is  prime  facie 
evidence  of  payment  but,  like  a receipt, 
is  open  to  explanation  and  its  effect  may 
be  overcome  by  oral  evidence  showing  that, 
in  fact,  no  payment  was  made,  a direct 
procedding  to  impeach  such  entry  is  not 
required.  (Valle's  Admr.  v.  American 
Iron  mountain  Co.,  27  ,*o.  455;  Jeiberling 
v.  Tipton,  llS^o.  373;  Joerdens  v.  ochrimpf, 
77  Mo.  383;  j_.anier  v.  McIntosh,  117  Mo. 

508;  oexls  v.  Tootle,  160  ko.  606;  Luther 
v.  Clay,  28  d.E.  46)  In  attacking  by 
parol  evidence  the  verity  of  the  release, 
plaintiff  did  not  enlarge  the  scope  of 
the  cause  of  action  pleaded,  ohe  was 
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entitled  to  meet  the  prima  facie 
evidence  of  payment  offered  by 
the  release  by  evidence  to  the 
effect  that  no  such  payment  was 
made  to  her  nor  to  one  authorized 
to  receive  it  as  her  agent  and  that 
the  release  was  entered  by  her 
mother  without  authority." 


coi.chibiGi; 


It  is  the  opinion  of  this  department  that  when  a chattel 
mortgage  is  satisfied  by  one  of  the  above  mentioned  statutory 
methods,  you  as  Recorder  of  heeds  have  fully  complied  with  the 
law  and  would  incur  no  liability  in  the  event  there  was  fraud  in 
connection  with  the  release  of  the  mortgage. 


Respectfully  submitted. 


OLLIV..R  *.  NCL2N, 

assistant  Attorney  General. 


7“ — — 

(acting)  Attorney  General 


03UNTY  WARRANTS:  Ojj^fc.g^r 

liable  if  same  violates  County  Budget  Act. 

r\ 


January  13,  1936. 


Honorable  ^aurice  bwyer, 
Treasurer  of  ->t.  nouia  County, 
Clayton,  Missouri. 


dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
some  tine  ago  requesting  an  opinion  based  on  the  following 
facts : 


"ifincloaed  is  a copy  of  a letter 
received  from  and  signed  by  l^r. 

C.n.  Aammerer,  which  is  more  or 
less  self-explanatory. 

'’The  warrant  mentioned  in  the  letter, 
l.e.,  No.  5130  - itoed  and  bridge 
*und,  wixl  be  due  and  payable  Decem- 
ber 16,  1^55.  ,or  t;  is  reason  I ^ould 
like  to  have  your  opinion  before  that 
time  as  to  just  what  weight  or  bearing 
this  letter  night  have  on  the  payraent 
of  the  warrant,  and  my  responsibility 
therein. 

"It  has  always  been  ay  opinion  that 
it  is  not  incumbent  upon  the  County 
Treasurer  to  inquire  into  the  ->ropiety 
of  the  issuance  of  ’arrents  by  the  County 
Court  and  thet  It  is  compulsory  for  the 
Treasurer  to  honor  any  warrant  when 
drawn  properly  by  the  County  Court  dur- 
ing session  and  signed  by  its  presiding 
officer,  etc.,  and  that  the  responsibility 
rests  solely  and  directly  upon  the  County 
Court,  .on  1 correct  in  this? 


"The  facts  related  in  * rteoson  3'  are 
correct.  Other  than  that  I am  in  no 
position  to  say." 
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a have  read  the  attached  letter  from  Hr.  C.rt.  Hammerer 
in  which  he  in  substance  protests  your  honoring  warrant  ^5130  in 
the  sum  of  §2,638.80.  e shall  first  discuss  the  general  liability 
which  you  might  incur  by  payment  of  the  warrant  in  question. 

fhe  general  section  relating  to  the  power  of  the  county 
court  to  audit  and  settle  accounts  is  section  12162,  H.->.  ko.  1929, 
which  is  as  follows: 


"The  county  court  shall  have  power 
to  audit,  adjust  and  settle  all 
accounts  to  which  the  county  shall 
be  a party;  to  order  the  payment  out 
of  the  county  treasury  of  any  3um 
of  money  found  due  by  the  county  on 
such  accounts;  to  enforce  the  collec- 
tion of  money  due  the  county;  to 
order  suit  to  be  brought  on  bond  of 
any  delinquent,  and  require  the 
prosecuting  attorney  for  the  county 
to  commence  and  prosecute  the  same; 
to  issue  all  necessary  process  to 
secure  the  attendance  of  any  person, 
whether  party  or  witness,  whom  they 
deem  it  necessary  to  examine  in  the 
investigation  of  any  accounts;  and  if 
any  person,  being  served  with  such 
summons,  shall  not  appear  according 
to  the  command  thereof,  the  said  court 
may  compel  his  appearance  by  attach- 
ment; and  in  order  to  procure  the 
exhibition  or  delivery  to  them  of  any 
accounts,  books,  documents  or  other 
papers,  the  said  court  may  issue  a 
summons,  directed  to  the  person  in 
whose  custody  or  care  the  said  accounts, 
books,  documents  or  other  papers  may 
be,  comianding  him  to  deliver  or  trans- 
mit the  same  to  said  court,  which 
summons  shall  be  served  by  the  sheriff; 
and  if  the  person  named  in  such  sum  ions 
refuse  to  appear  with  or  transmit  the 
accounts,  books,  documents  or  papers, 
or  show  good  cause  why  he  does  not,  at 
the  time  appointed  for  his  appearance, 
the  said  court  may  enforce  the  delivery 
thereof  by  attachment;  and  the  said 
court  may  examine  all  parties  and  wit- 
nesses on  oath,  touching  the  investigation 
of  any  accounts,  and  may  commit  to  Jail 
any  person  who  shall  refuse  to  answer  any 
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lawful  question:  Provided,  that 
if  the  county  court  finds  it  neces- 
sary to  do  so,  it  may  employ  an 
accountant  to  audit  and  check  up 
the  accounts  of  the  various  county 
officers. * 

The  form  of  the  warrant  is  set  forth  in  oection  12163,  R.ii. 

Mo.  1929,  which  provides: 

"When  a demand  against  a county 
is  presented  to  the  county  court, 
the  usual  form  of  entry  may  be 
exemplified  thus: 

A B v.  county.  The 

account  of  a B for  the  sum 
of  dollars  being  pre- 

sented and  inquired  into,  it 
is  found  by  the  court  that 

the  sun  of  dollars  is 

due  him  from  the  county,  pay- 
able out  of  (express  the  par- 
ticular fund,  as  the  case  may 
require),  and  for  which  the 
clerk  is  ordered  to  issue  a 
warrant. 

"Then  the  court  shall  ascertain  any 
sum  of  money  to  be  due  from  the 
county,  they  shall  order  their  clerk 
to  issue  a warrant  therefor  in  the 
following  form: 

Treasurer  of  the  county 

of  , pay  to 

dollars  out  of  any  money  in 
the  treasury  appropriated  for 
(express  the  particular  fund, 
as  the  case  may  require). 

Given  at  the  courthouse,  this 

day  of  , 19 . By 

order  of  the  county  court. 

A B,  Ires i dent, 

attest : 


C D,  clerk. " 
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Your  duty  in  disbursing  funds  on  warrunts  is  found 
in  section  12136,  H.d.  Mo.  1929,  which  provides  in  part  as 
follows : 


" * * * he  shall  receive 
all  moneys  payable  into  the 
county  treasury,  and  disburse 
the  same  on  warrants  drawn  by 
order  of  the  county  court." 

The  Supreme  Court  of  Missouri  in  1931  rendered  an  opinion 
on  a case  which  arose  in  Jackson  County  in  which  a warrant  was 
wrongfully  drawn,  and  the  county  court  attempted  to  rescind 
the  payment  thereof.  The  lower  court  held  that  the  county 
court  had  no  power  to  cancel  the  warrant  - the  case  was  reversed 
and  remanded  by  the  Juprene  Court.  The  opinion,  which  is  very 
exhaustive  as  to  the  powers  of  the  county  court  and  the  county 
treasurer,  is  in  part  as  follows  (l.c.  432-433): 

"By  our  constitution  county  courts 
are  created  and  are  given  Juris- 
diction to  transact  all  county 
business  (.nxt.  6,  dec.  36)  By 
statute,  -section  2078,  Hevised 
statutes  1929,  such  courts  are  given 
power  'to  audit  and  settle  all 
demands  against  the  county.1  ^nd 
section  12162,  Hevised  -Statutes 
1929,  provides  that  'the  county 
court  shall  have  power  to  audit, 
adjust  and  settle  all  accounts  to 
which  the  county  shall  be  a party; 
to  order  the  payment  out  of  the 
county  treasury  of  any  sum  of  money 
found  due  by  the  county  on  such 
accounts.'  The  county  court,  when 
it  ascertains  any  sum  of  money  to  be 
due  from  the  county,  shall  order  the 
clerk  to  issue  a warrant  in  a pre- 
scribed form  (dec.  12163,  rt.d.  1929) 
i-nd  the  county  treasurer  'shall 
receive  all  moneys  payable  into  the 
county  treasury,  end  disburse  the 
same  on  warrants  drawn  by  order  of 
the  county  court.'  (dec.  12136, 
ri.o.  1929). 

'"The  question  here  presented  as  to 
the  binding  effect  of  a county  warrant 
regularly  issued  by  the  county  court 
received  full  consideration  by  this 
court  in  dears  v.  -stone  County,  105  iao. 

236,  in  which  it  appears  that  -stone 
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County  had  employed  one  Heffernan, 
a lawyer,  to  perform  legal  services 
for  the  county.  In  due  time  Ueffer- 
nan  presented  to  such  county  court 
his  claim  for  legal  services  rendered 
amounting  to  >450  and  the  county  court 
by  proper  order  allowed  the  claim  for 
that  amount  and  ordered  a warrant 
issued.  Just  how  or  why  the  warrant 
so  issued  was  not  paid  i3  not  shown, 
but  the  holder  was  driven  to  a suit 
against  the  county  on  the  warrant. 

The  county  defended  on  the  ground  that 
the  warrant  was  issued  without  consid- 
eration. iio  charge  of  actual  fraud 
committed  in  procuring  the  warrant 
was  made.  The  plaintiff  claimed  that 
the  order  of  the  county  court  in  allowing 
the  claim  and  ordering  the  warrant 
issued  constituted  an  adjudication  or 
at  least  was  binding  as  to  the  amount 
and  validity  of  the  claim  and  the  war- 
rant issued  therefor,  and  that  this 
matter  could  not  be  again  questioned. 

The  court  stated  the  issue  raised  thus: 

’The  proper  determination  of  this  case 
depends  upon  whether  county  courts,  in 
auditing  claims,  and  ordering  warrants 
against  the  counties,  act  in  a Judicial 
capacity  thus  giving  to  their  orders 
the  verity  and  conclusiveness  of  judg- 
ments, or  whether  they  act  merely  in 
the  character  of  financial  or  adminis- 
trative agents  of  the  counties  by  which 
their  acts  entered  of  record  have  simply 
the  force  and  effect  of  contracts  which 
are  subject  to  impeachment  for  want  of 
consideration. " 

.and  further,  the  Court  said  (l.c.  437-438): 

"In  the  otate  of  Oregon  where  the  func- 
tions and  duties  of  the  county  court  and 
treasurer  are  similar  to  those  of  Missouri, 
the  county  court  ordered  the  treasurer 
not  to  pay  a warrant  which  had  been 
issued,  giving  no  notice  whatever  to  the 
holder  of  the  warrant.  The  holder  of  the 
warrant  then  brought  an  action  in  mandamus 
to  compel  the  payment  of  the  warrant. 

The  treasurer  set  up  the  order  of  the 
county  court  as  a defense.  The  court 
sustained  him  and  refused  to  issue  the 
writ,  saying  (Frankl  v.  nailey,  50  Pac. 
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187,  l.c.  188): 

'The  county  court  is  charged,  under 
the  statute,  with  "the  general  care 
and  management  of  county  property, 
funds,  and  business  where  the  law  does 
not  otherwise  expressly  provide." 

(hill's  /vnn.  Laws  Or.,  Jubsec.  9,  Sec. 

896)  By  Section  2460,  Id.,  it  is  pro- 
vided that  "the  county  treasurer  shall 
receive  all  moneys  due  and  accruing 
to  his  county,  and  disburse  the  same 
on  the  proper  orders  issued  and  attested 
by  the  county  clerk."  The  warrant  in 
question  was  directed  to  be  Issued  by 
the  county  court,  and  the  legitimate 
basis  for  such  warrant  was  the  order 
of  the  court  settling  and  allowing 
plaintiff' 3 demand  against  the  county. 
jib  we  have  seen,  the  alternative  writ 
shows  that  the  court  was  acting  merely 
as  the  fiscal  agent  of  the  county  in 
making  the  settlement  and  entering  the 
said  order.  Juch  being  the  case,  the 
order  cannot  be  3aid  to  rise  to  the 
dignity  of  an  adjudication  as  between 
the  claimant  and  the  county.  Thile 
the  orders  of  the  court  acting  in  such 
a capacity  may  have  the  force  and 
effect  of  accounts  stated  as  against 
the  county,  ....the  court  could,  if  i t 
saw  fit,  as  an  individual  might,  refuse 
to  observe  the  obligations  thereby 
imposed,  in  which  case  the  only  remedy 
left  would  be  an  action  against  the 
county  to  require  their  due  observance. 

It  has  been  held  in  a late  case  that 
warrants  such  as  here  exhibited  are 
but  evidence  of  indebtedness,  and  consti- 
tute no  final  adjudication,  as  against 
the  municipality,  of  the  claims  which  they 
represent.  They  afford  prinn-facie 
evidence  that  the  municipality  is  legally 
Indebted  to  the  holder  thereof,  but  do 
not  conclude  it  on  that  point,  and  that, 
in  effect,  they  are  nothing  more  than 
non-negotiable  promissory  notes,  open 
to  ell  defenses  in  the  hands  of  the 
holders  available  as  between  the  original 
parties,  but  that  they  may  be  made 
the  basis  of  an  action  against  the  county. 
Bee  Goldsmith  v.  Baker  City  (Ore.),  49 
Pac.  973.  liow  the  county  court,  having 
charge  of  the  county  funds  has  directed 
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the  county  treasurer  not  to  pay 
this  alleged  obligation  of  the  county, 
which  is  an  indirect  way  of  disavow- 
ing the  court's  liability;  and,  as  the 
warrant  is  not  based  upon  an  order 
having  the  binding  effect  of  a judgment 
against  the  county,  we  can  see  no  reason 
why  the  treasurer  is  not  precluded  by 
the  prohibitory  order  from  using  the 
county  funds  in  discharge  of  the  warrant. 

It  is  the  duty  of  the  treasurer  to  dis- 
burse the  funds  upon  "the  proper  orders, 
issued  and  attested  by  the  county  clerk." 

But  here  is  a warrant  which  the  court 
has  determined— and  we  must  presume 
for  some  legitimate  reason— should  not 
be  paid,  and  therefore  not  proper  to 
be  honored  by  the  treasurer.*" 

The  duty  of  the  County  Treasurer  to  pay  warrants  in  proper 
form  is  discussed  in  the  same  case  (County  of  Jackson  v.  dayman) 

1 . c • 438-439): 

Defendants  have  cited  a number  of 
cases,  mo.3t  if  not  all  of  them  being 
suits  in  mandamus  to  compel  ministerial 
officers  to  pay  county  warrants,  in 
which  it  is  claimed  that  this  court 
has  held  thet  the  issuance  of  such 
warrant  by  the  county  court  involves 
a Judicial  finding  of  its  validity 
binding  on  the  county  court  and  which 
cannot  again  be  opened  up  or  inquired 
into,  l^andamus  i:*  e short  cut  in  legal 
procedure  where  the  ordinary  procedure 
is  less  adequate  and  therefore  held 
inadequate,  but  in  such  procedure  ques- 
tions of  fact  going  to  the  merits  may 
be  inquired  into  as  well  as  questions 
of  law.  The  case  most  relied  on  by 
defendant  is  otate  ex  rel.  v.  Treasurer 
of  Callaway  County,  43  Ho.  228.  In 
that  cese  the  county  court  had  allowed 
a claim  and  issued  a * arrant.  Later 
the  county  court  made  a further  order 
reducing  the  amount  of  the  claim  and 
ordering  only  the  reduced  amount  to 
be  paid.  The  amount  deducted  was  a 
definite  amount  for  a distinct  item  of 
service  which  the  county  court  decided 
was  not  lawfully  payable,  .-aadumua  was 
brought  to  compel  payment  of  the  warrant 
as  originally  issued,  '/hat  this  court 
did  do  was  to  examine  Into  the  lawfulness 
of  the  payment  of  the  rejected  item,  and. 
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finding  it  lawful  and  Justly  due, 
ordered  the  whole  warrant  to  be  paid, 
rhe  decision  itself  and  most  of  the 
opinion  is  in  accord  with  the  later 
rulings  of  this  court.  This  case  is 
not  among  the  cases  reviewed  in  oears 
v.  Jtone  County,  105  Mo.  £36,  supra,  but 
what  is  there  said  of  Bank  v.  iranklin 
County,  65  Mo.  112,  and  3tate  ex  rel. 
v.  Macon  County  Court,  68  Mo.  49  applies 
to  atate  ex  rel.  v.  Treasurer  of  Callavsay 
County,  to-wit:  *Jo  it  is  evident  that 
when  the  court  says,  in  the  Iranklin 
County  case,  that  the  order  for  the  issu- 
ance of  a ^arrant  is  a judicial  ascer- 
tainment of  the  amount  owing  by  the 
county,  it  is  not  meant  that  the  order 
of  the  county  court  has  the  effect  and 
conclusiveness  of  a Judgment.*  The 
further  remark  of  this  court  in  the  Cal- 
laway County  case,  *But  where  the  allowance 
by  the  court  has  been  regularly  had  upon 
a claim  they  are  required  to  pass  upon, 
and  the  warrant  has  been  drawn  and  pre- 
sented, and  the  court  adjourned  for  the 
term,  the  treasurer  has  but  one  duty; 
and  no  subsequent  court,  not  of  superior 
jurisdiction,  can  excuse  him  from  the 
performance  of  that  duty,*  has  not  been 
followed  in  later  rulings  of  this  court 
but  has  been  virtually  overruled.  The 
court,  however,  further  ruled  correctly 
in  saying:  *But  in  entertaining  the 
application  (for  mandamus)  we  rill  look 
into  the  claim  allowed  by  the  court.  It 
does  not  follow  that,  because  it  is  the 
duty  of  the  treasurer  to  pay,  we  will 
necessarily,  in  this  form  of  action,  order 
him  to  do  so.  If  it  should  appear  that 
the  county  court  has,  by  mistake  or 
otherwise,  audited  an  illegal  claim — one 
which  should  have  been  rejected --we  will 
leave  the  parties  to  suoh  remedies  as 
they  may  have  by  ordinary  proceedings. ’ " 


In  the  County  of  Jackson  v.  Fay man  case,  supra,  the  Court 
holds  that  it  is  not  your  duty  to  investigate  and  determine  for 
yourself  the  legality  or  validity  of  warrants,  and  in  our  opinion, 
that  is  the  law,  as  was  said  in  the  opinion  (l.c.  441-442): 

"Much  is  also  said  as  to  the  heavy 
penalties  Imposed  on  county  treasurers 
as  ministerial  officers  in  refusing  to 
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pay  county  warrants  regularly  issued 
by  the  county  and  presented  for  pay- 
ment. It  is  true  that  such  ministerial 
officers  ore  not  und  should  not  be 
required  t(^  investigate  and  determine 
for  themselves  the  legality  or  validity 
of  such  warrants  and  should  ordinarily 
pay  same  without  question,  here,  how- 
ever, the  constituted  authority  which 
hud  caused  this  warrant  to  be  issued, 
and  whose  order  gave  it  birth  and 
vitality,  had  taken  on  itself  the  re- 
sponsibility of  annulling  its  action 
and  stamping  out  its  life.  fhe  whole 
trouble  here  arises  from  the  fact  that 
this  ministerial  officer  undertook  to 
decide  for  himself  that  the  action  of  the 
county  court  in  issuing  this  i arrant 
was  a judicial  act  and  a finality  and 
that  such  court  uid  not  have  the  judi- 
cial power  to  set  aside  or  modify  its 
Judgment  after  the  term,  fhat  minis- 
terial officers  are  not  generally 
visited  with  penalties  or  held  personally 
responsible  when  acting  in  good  faith 
is  held  in  Jtate  ex  rel.  v.  Jleaer,  255 
Mo.  336.  That  they  must  at  times  assume 
some  risk  in  the  performance  of  judi- 
cial duties  is  unavoidable,  and  we 
commend  defendant's  action  in  taking  a 
bond  for  his  own  protection  on  paying 
this  warrant. 

"It  is  urged  that  on  our  finding  that 
the  defendant  county  treasurer  wrongfully 
paid  the  warrant  in  question  out  of  the 
county  funds,  we  should  enter  judgment  for 
the  recovery  of  the  amount  so  paid  out 
with  interest,  fills,  however,  is  not 
the  theory  on  which  plaintiff  tried  the 
case.  It  not  only  alleges  defendant's 
wrongful  payment  of  the  -arrant  after 
its  axn.ullment,  but  that  at  the  time  of 
its  Issuance  the  county  court  was  not 
indebted  to  Hoss  and  that  this  warrant 
does  not  evidence  a valid  Indebtedness 
due  him;  that  his  claim  for  road  work 
done  and  material  furnished  was  false 
and  excessive,  and  that  plaintiff  was 
wrongfully  induced  to  issue  this  warrant 
for  more  than  or  when  nothing  was  actually 
due  contractor  Aoas.  ate  are  holding 
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that  defendant’s  payment  of  the 
warrent  after  the  county  court’s 
order  annulling  same  was  at  his 
peril  and  that  plaintiff  "-as  entitled 
to  a trial  of  the  issue  of  whether 
Jackson  County  was  in  fact  indebted 
to  Ross  and  if  so,  how  much,  for 
work  done  and  material  furnished  under 
his  road  contract.'* 


CO  n CLUB  I ON 


In  view  of  the  last  above  quoted  }3ortion  of  the  opinion 
in  the  case  of  county  of  Jackson  v.  Faym&n,  we  are  of  the  opinion 
that  in  accepting  the  warrant  for  payment  you  incur  no  personal 
liability  providing  the  warrant  is  legal  on  its  face  and  properly 
drawn  by  the  County  Court.  Ve  are,  however.  Impressed  with  the 
last  paragraph  of  your  letter,  which  states:  "file  faots  related 
in  ’Reason  3’  are  correct.  Other  than  that  I am  in  no  position 
to  say." 

Referring  to  "Reason  3"  in  Mr.  hamierer’s  letter,  which 
is  as  follows: 


"That  the  records  of  the  at.  ^ouis 
County  Court  show  that  on  July  19th, 
an  order  was  issued  requiring  the 
highway  engineer  to  make  up  a voucher 
in  the  sum  of  yZ, 638. 60  in  payment 
of  this  claim  for  a warrant  drawn 
against  the  road  tax  fund;  that  con- 
trary to  and  in  violation  of  this, 
the  warrant  which  you  have  protested 
was  drawn  against  tne  road  and  bridge 
fund;  that  under  the  law  no  monies 
can  be  taken  out  of  the  road  and 
bridge  fund  for  anything  except  actual 
labor  and  materials  on  county  roads', 

it  Is  our  opinion  that  it  is  your  duty  to  call  this  defect  to 
the  attention  of  the  County  Court  so  that  the  County  Court  may 
rescind  its  action,  change  the  warrant,  or  Issue  it  in  legal 
form  and  on  the  proper  fund. 

We  cell  your  attention  again  to  the  provisions  of  the 
County  Budget  .*ct  end  especially  those  provisions  which  relate 
to  counties  of  the  population  of  Jt.  Louis  County.  Section  12 
of  said  ixct  (Laws  of  llo.  1933,  p.  348 1 provides  for  the  contents 
of  the  budget  and  section  20  Ip. 351)  contains  the  liability 
of  the  officers  for  drawing  warrants  when  there  is  not  a suffi- 
cient amount  unencumbered  in  the  appropriation,  or  a sufficient 
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unencumbered  cash  balance  in  the  fund  to  ;>ay  the  same  or  for 
any  amount  not  legally  owing  by  the  county.  Therefore,  if  kr. 
hammerer  is  correct  in  his  statements  as  contained  in  "Reason 
3",  we  suggest  that  it  is  ootsible  you  might  incur  personal 
liability  if  the  warrant  is  drawn  against  the  uoad  & Bridge 
Fund  when  as  a matter  of  feet  it  should  have  been  drawn  against 
some  other  fund. 


Respectfully  submitted. 


OLLIV-R 

assistant 


W.  HOLEN, 

..ttorney  General. 


ia'PROV,  Di 


ToET  ■1  • HO F K'  »>».i  J,  Jr., 
(Acting)  attorney  General. 


HIGHWAYS— SPECIAL  ROAD  DISTRICTS;  Commissioners  of 
Spec! el  Road  Districts,  tinder  Article  IX,  Chapter  42, 
have  exclusive  jurisdiction  to  build  roads  within  the 
district • 


February  10,  1936.  , )£ 


Kr.  Goorge  E. Draper 
County  Highway  Engineer 
Newton  County 
Neosho,  hiosouri 

Dear  Sirs 

We  acknowledge  your  request  for  an  opinion  dated 
January  24,  1936,  which  reads  as  follows s 

"I  am  writing  you  for  an  expression 
of  opinion  relative  to  Special  Road 
Districts.  It  looks  like  our  stat- 
utes are  not  very  clear  on  some  of 
the  provisions  and  would  like  to 
hear  from  you  as  soon  as  possible  in 
regard  to  the  following: - 

*ln  Sec.  7374  page  2218  R.  S.  1929 
it  appears  that  the  Road  Overseer 
is  to  keep  the  roads  in  his  district 
in  good  repair  as  far  as  his  funds 
permit  - then  it  specifically  states 
that  he  shall  at  all  times  conform 
to  the  plans,  specifications  and 
instructions  of  the  County  Highway 
Engineer. 

"In  Sec.  3033  page  2259  R.  S.  1929 
It  seems  to  confer  upon  Special  Road 
Districts  a power  limited  to  that  of 
a road  overseer  - then  in  Sec.  3038 
it  again  limits  that  power  to  that 
of  a road  overseer  under  the  general 
road  law  - then  again  in  Sec.  8052 
it  states  that  the  general  road  law 
shall  remain  in  full  force  and  effect 
except  wherein  they  conflict  with 
other  provisions. 

"It  does  not  seem  to  the  writer  that 
it  was  intended  to  place  the  tax 
money  in  the  hands  of  a few  commis- 
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a loners  who  would  probably  know 
nothing  whatever  about  building  a 
highway  without  placing  some  re- 
straint on  it  to  provide  for  ef- 
ficiency, 

".<hen  a fellow  goes  out  on  a road 
and  sees  the  taxpayers  noney  being 
frittered  away  by  employing  men  who 
would  not  know  a needle  beam  from  a 
gusset  plate  it  naturally  makes  me 
wonder  just  what  our  road  law  means, 

"Can  the  County  ngineer  make  a 
special  Road  District  conform  to 
grade  established  by  him  so  that  a 
road  will  drain, 

"Can  he  require  them  to  submit  plans 
and  specifications  to  him  before 
starting  a road  improvement  and  with 
the  approval  of  the  County  Court — can 
that  plan  be  changed  to  make  it 
workable • 

"Under  the  law  the  Special  Road  Dis- 
tricts are  not  required  to  build  any 
bridge  that  costs  over  £50,00  - with 
all  the  road  money  turned  over  to  the 
Special  - from  That  fund  shall  the 
County  draw  to  pay  the  expense, 

"Is  the  road  district  (Special)  ac- 
cording to  the  foregoing  citations, 
granted  any  other  power,  aside  from 
the  few  not  granted  to  a Road  over- 
seer, greater  than  a road  overseer? 

If  they  are  not  granted  any  greater 
power  than  a road  overseer  in  the 
matter  of  repair  'mill ding  and  main- 
tenance, do  they  come  under  the 
County  Highway  Engineer  for  instruc- 
tions tho  same  as  a road  overseer?" 

From  your  letter  it  would  seem  that  Newton  County 
has  a Special  Road  District  organized  under  the  provi- 
sions of  Article  IX,  Chapter  42,  R.  S.  lio,  1929,  You 
ask  If  such  a Special  Road  District  can  build  roads 
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without  consulting  the  County  Highway  Engineer  and  com- 
plying with  his  specifications  and  restraints* 

The  County  Highway  Engineer  is  an  employee  of  the 
County  Court  and  is  recognised  as  a county  officer*  See 
Section  8006,  R*  S,  Mo*  1929. 

Special  Road  Districts,  organised  under  Article  IX, 
Chapter  42,  R.  S.  Ko*  1929,  are  political  subdivisions 
of  the  State  and  have  authority  to  build  roads  independent 
of  similar  authority  vested  in  county  officors.  After 
providing  for  commissioners,  as  administrative  officers 
of  Special  Road  Districts,  the  Legislature  gave  them  power 
as  provided  in  Section  8033,  R.  S*  Mo.  1929,  which  reads: 

"Said  board  shall  have  sole,  ex- 
clusive and  entire  control  and~.1ur- 
is diction  over  all  public  dii  ghways 
within  its  district  outside  tho 
corporate  limits  of  any  city  or 
village  Therein  to  construct  ,~T:iprovo 
und  repair  such'  KT  Av/ays . and  shall 
remove  all  obstructions  from  such 
highways , and  for  the  discharge  of 
these  duties  shall  have  all  the 
power,  rights  and  authority  conferred 
hy  general  s tatutes  upon  road  over- 
seers, and  said  board  shall  at  all 
times  keep  the  public  roads  under  its 
charge  in  as  good  repair  as  the  means 
at  it  commend  will  permit,  and  for 
this  purpose  nay  employ  hands  at  fixed 
compensations,  rent,  lease  or  buy 
teams,  implements,  tools  and  machinery, 
all  kinds  of  motor  power,  and  all  things 
needful  to  carry  on  such  road  work: 

Provided,  that  the  board  may  have  such 
road  work  or  any  part  of  such  work 
done  by  contract,  under  such  regula- 
tions as  the  board  may  prescribe •" 

In  the  case  of  Harris  v*  Bond  Company,  149  S.  W.  G03; 
244  Mo*  664,  1*  c*  686,  our  Supreme  Court  held  that  Spec- 
ial Road  Districts  organized  under  Article  IX,  Chapter 
42,  R.  S.  Mo*  1929,  are  political  cooperations,  and  as 
such  have  authority  to  issue  bonds*  The  Court  said  in 
rendering  Its  decision: 
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"After  the  Incorporation  of  a spec- 
ial road  district,  the  statute  pro- 
vides for  the  appointment  of  a board 
of  commissioners.  Ihe  general  power 
and  authority  of  this  board,  as  to 
the  construction,  maintenance  and  re- 
pairs of  roads  and  hi'ixways,  as  de- 
clared by  sec*  10585,  .eviced  Statutes 
1909,  is  *sole,  exclusive  and  entire 
control  and  jurisdiction  over  all  pub- 
lic highways  within  its  district  out- 
side the  corporate  limits  of  any  city 
or  village  therein,*  etc.  Clearly, 
this  statute  transfers  from  the  county 
authorities  all  authority  and  control 
which  they  previously  posses oed  and 
exercised  pursuant  to  the  Constitution 
and  laws  of  the  State  over  roads  and 
bridges  within  such  district,  and  con- 
fers the  sane  upon  this  board  of  com- 
missioners, and  as  incidental  thoreto, 
all  taxes  and  revenues,  from  whatever 
sources  derived,  which  were  formerly 
levied  and  collected  for  roads  and 
bridge  purposes  of  such  district,  are 
also  removed  from  the  care,  control 
and  disbursement  of  the  county  officials 
and  a re  by  this  statute  entrusted  with 
other  taxes,  to  the  care  and  expendi- 
ture of  this  board  of  cananis  si  oners." 

COKCLUSIOH* 


We  are  of  the  opinion  that  Special  Road  Districts 
in  Missouri  which  orginate  under  Article  IX,  Chapter  42, 
R.  S.  Mo*  1929,  are  legal  entities,  and  as  such  are  not 
subject  to  the  supervising  control  of  the  County  Highway 
engineer.  Roads  and  bridges  in  the  Special  Road  District 
are  built  and  maintained  by  special  tax  within  the  dis- 
trict and  commissioners  of  the  district  have  a right  to 
spend  the  district fa  money  within  its  jurisdiction,  and 
the  County  Highway  engineer  has  no  authority  over  roads 
and  bridges  of  the  Special  Road  District  by  reason  of  his 
statutory  authority  over  county  road  overseers* 


APPROVED: 


Respectfully  submitted 


«K*  ORR  SAWYERS 

Assistant  Attorney  General* 


tfCY  McZlfl'McK — 

Attorney  General* 
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C OP.  1 ORATIONS:  Approval  or  Articles  or  Agreement  or  Medical  Guild 

Service,  Inc. 


December  12,  1936. 


Lr.  Carlyle  J.  junn, 

Attorney  at  Law, 

4 N.  Aithth  Street, 

St.  Louis,  iJ-ssouri. 

A>e:  LBulc-1  uulld  Service.  Inc. 

Dear  Lx.  Dunn: 

This  is  to  acknowledge  your  letter  dated  December  11, 

1936,  wherein  you  enclose  a copy  of  proposed  Articles  of  agree- 
ment of  "Medical  Guild  Service,  Ino.,H  end  you  desire  our  opinion 
of  approval  of  said  Articles. 

If  the  court  enters  a pro  forma  decree  or  incorporation 
along  the  same  plan  stated  in  the  Articles  of  Agreement  of 
Medical  Guild  Service,  Inc.,  es  attached  to  your  letter  and  re- 
tained in  our  files,  in  our  opinion,  it  would  be  a legel  incorpora- 
tion under  Article  10,  Chapter  32,  R.  s.  Mo.  1929. 

It  is  our  further  opinion  that  said  proposed  plan,  if  in- 
corporated by  a pro  forma  decree,  would  not  be  a cooperative 
company  within  the  purview  and  meaning  of  Article  9 of  Chapter 
32,  R.  S.  ho • 1929. 


Yours  vary  truly, 


James  L.  HornBostel, 
assistant  attorney  General. 


7Z” 1.  *YLuR, 

(.vctinb)  attorney  General. 
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FEES:  Curators  of  Lincoln  University  not  entitled  to  per 

diem  and  mileage  except  within  the  State  and  not  for 
a greater  distance  than  from  Curator*s  home  to  place 
of  board  meeting. 


January  10,  1936 


■\ 

Board  of  Curators, 
Lincoln  University, 
Jefferson  City,  Missouri. 


mr.  William  J.  Thompkins, 
Recorder  of  Leeds, 
Washington,  J.  C. 


Gentlemen: 


This  will  acknowledge  receipt  of  a letter  from 
the  Board  of  Curators  of  Lincoln  University  which  is  as 
follows : 


Will  you  please  give  us  an  opinion  on 
the  following  natter: 

"The  Board  of  Curators  of  Lincoln 
University  meets  at  certain  specified 
times  and  at  these  times  it  is  the  custom 
for  the  University  to  pay  all  expenses  of 
each  member  incident  to  his  attending  the 
meeting.  All  members  of  the  board  have 
their  permanent  residences  in  the  Btate  of 
Missouri.  We  would  like  to  know  if  it  is 
legal  for  us  to  pay  the  expenses  incurred 
by  a member  of  the  board  incident  to  his 
attending  the  above  mentioned  meeting,  if 
he,  let  us  say,  has  his  permanent  residence 
in  St.  Louis,  but  is  temporarily  residing 
in  New  York  where  he  Is  employed?  Is  it 
legal  for  us  to  pay  his  expenses  from  liew 
York  to  Jefferson  City  and  return?" 

.<.lso  a letter  from  William  J.  Thompkins  which  is 
as  follows: 
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"I  am,  herev/ith,  submitting  to  you, 
through  the  kindness  of  Senator  Buford, 
a formal  statement  setting  forth  the 
facts  justifying  ny  rijdits  as  a member  of 
the  Board  of  Curators  of  Lincoln  University 
to  receive  compensation,  as  such  member, 
while  engaged  upon  the  business  of  the 
Institution  to  and  from  Washington,  D.  C." 

Accompanying  the  latter  letter  is  an  enclosure  of 
su  gestione. 

We  construe  your  im  uiry  to  be  as  follows:  A member 
of  the  Board  of  Curators  of  Lincoln  University  has  hie  legal 
residence  in  Kansas  City  and  has  employment  in  the  City  of 
•Washington,  D.  C.,  where  he  spends  part  or  all  of  his  time  in 
the  performance  of  official  duties  there.  A meeting  of  the 
Board  of  Curators  of  Lincoln  University  is  held  at  Jefferson 
City,  Missouri,  end  such  nciiber,  who  has  his  legal  residence 
at  Kansas  City  and  who  is  at  the  time  of  the  meeting  and 
immediately  prior  thereto  hysically  in  the  City  of  Washington, 
J.  C.,  travels  fro;.  ..ashington,  J.  C. , to  Jefferson  City, 
Missouri,  for  tne  purpose  of  attending  and  does  attend  such 
meeting  of  the  Board  of  Curators.  Is  he  entitled  to  mileage 
from  Washington,  D.  C.,  to  Jefferson  City,  Missouri,  and  is  he 
entitled  to  per  die.^  or  other  expenses  in  so  attending  such 
meeting? 


section  9617  of  mrticle  19  of  Chapter  57,  K.  S.  mo. 
1929,  with  respect  to  the  qualifications  of  members  of  the 
Board  of  Curators  of  Lincoln  University,  provides: 

"There  shall  be  no  restrictions  as  to 
residence  or  politics  except  that  all 
appointees  shall  be  citizens  of 
Lissouri  and  shall  reside  within  the 
stats. " 

Section  9621,  among  other  things,  provides: 

" * * * the  powers,  authority,  responsi- 
bilities, privileges,  immunities,  lia- 
bilities and  compensation  of  the  boerd  of 
curators  of  the  Lincoln  university  shall 
be  the  same  es  those  prescribed  by 
statute  for  the  board  of  curators  of 
the  state  university  of  Missouri,  except 
as  stated  in  this  article." 

Section  9628  provides  that  the  Board  of  Curators 
of  Missouri  University  "shall  receive  their  actual  expenses, 
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which  shall  be  paid  out  of  the  ordinary  revenues  of  the 

university0. 

any  and  ell  revenue  obtained  bv  the  hi  scour i University 
must  necessarily  be  from  "public  funds  derived  from  taxes, 
fees,  licenses  or  in  nny  other  manner  prescribed  by  law”,  and 
members  of  the  Board  of  Curators  of  Lincoln  University  are  officials 
within  the  meaning  of  Section  11405.  They,  before  entering 
upon  the  discharge  of  their  official  duties,  must  be  appointed 
by  the  Governor  and  must  have  a commission  issued  to  them  by 
the  Secretary  of  State,  and  are  required  to  take  the  prescribed 
oath,  and  they  therefore  come  under  the  provisions  of  Section 
11405,  and  in  order  to  receive  their  expenses  they  must  comply 
with  the  provisions  of  said  statute. 

Section  11405  is  as  follows: 

"whenever  any  official,  employe  or  any 
other  person  shall  travel  at  the  public 
expense  of  the  state  and  is  paid  or 
reimbursed  from  any  public  funds  derived 
from  taxes,  fees,  licenses,  or  in  any 
other  manner  prescribed  by  law,  the  pro- 
visions herein  set  forth  shall  fovern  and 
no  other. 

*(a)  Before  any  person  shall  travel  at 
the  public  expense  as  herein  provided, 
such  person  shall  have  from  the  he  ad  of 
the  department  on  whose  account  the 
travel  is  rifide  a written  authority  stating 
the  nature  of  the  duty  to  be  rerforoed 
and  the  counties  or  plaoee  to  be  visited, 
provided  thst  in  the  oase  of  a nerson 
whose  general  duties  require  traveling 
a general  authority  for  one  year  may  be 
issued  stating  the  general  duties  of  sucn 
employe. 

" (b)  This  written  authority  shall  state 
the  maximum  amount  per  diem  that  may  be 
expended  for  board  and  lodging.  The  head 
of  the  department  shell  fix  this  amount 
at  a Just  and  reasonable  figure  based  upon 
the  duties  of  the  person  traveling  ana  the 
nature  of  the  duties  to  be  performed 
and  the  state  auditor  in  auditing  such  an 
account  is  hereby  authorized  to  pass  upon 
the  reasonableness  of  the  amount  allowed 
by  the  authority. 
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"(c)  Before  any  payment  or  reimbursement 
is  made  to  any  person  on  account  of  any 
traveling  expenses,  tie  origin  1 written 
authority  provided  herein  shell  be  filed 
with  the  state  auditor.  All  claims  for 
reimbursement  shall  be  submitted  to  the 
state  auditor  upon  a form  approved  by 
hie*,  which  form  shall  contain  the  in- 
formation herein  provided.  It  shall  be 
made  out  in  duplicate  and  the  original 
shall  be  sworn  to  by  the  person  claiming 
payment  or  reimbursement,  and  the  original 
shall  remain  in  the-  files  of  the  state 
auditor  ana  the  duplicate  shall  be  re- 
tained in  the  files  of  the  department 
granting  the  authority.  The  form  shall 
contain  the  following  information  and 
in  addition  such  other  information  as 
the  state  auditor  may  deem  necessary 
and  shall  be  uniform  for  ail  departments: 
Date  u.  d place  expense  y/as  incurred. 

If  account  is  for  more  than  one. day,  it 
shall  be  itemized  showing  the  aioount  of 
each  day's  expense  and  the  purpose  for 
which  each  day's  expense  was  incurred. 
Transportation  charge,  sleeping-car  fare, 
lodging  and  meals  shall  each  be  shown  as 
separate  items  and  the  a_iount  for  each 
stated.  If  any  item  of  expense  exceeds 
one  dollar  (,*1.00),  it  shell  be  sup- 
ported by  a sub-voucher  or  receipt  signed 
by  the  person  to  whom  payment  was  made  by 
the  official,  employe  or  person  travel- 
ing at  the  public  expense  as  herein 
provided  and  such  sub-voucher  or  receipt 
shall  show  in  detail  the  information  re- 
quired by  this  section.  Also  the  place 
and  date.  No  official,  employe  or  person 
traveling  at  the  public  expense  shall 
submit  any  voucher  or  claim  for  partial 
payment  cr  reimbursement  on  account  of 
traveling  expenses  but  such  a voucher  or 
claim  must  contain  all  and  every  expense 
incurred  Vvrithin  the  time  it  purports  to 
cover.  The  oath  or  affirmation  of  the 
official,  employe  or  person  traveling 
at  the  public  expense  shall  be  in  the 
following  form: 
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"I . , do  solemnly  swear,  *or 

affirm*  the  above  claim  is  correct  and 
just,  that  no  part  of  the  same  has  been 
paid,  that  the  expense  was  necessary  to 
the  public  business  of  the  state,  that 
payment  was  made  out  of  personal  funds 
and  that  I have  not  been  reimbursed 
therefor,  and  I have  not  received  and 
will  not  receive  from  any  source  whetever 
any  payment  of  any  part  thereof  except  as 
provided  by  law. " 

It  will  be  noted  that  this  section  is  all-inclusive 
and  in  terms  covers  any  person  who  shall  travel  at  the  public 
expense  of  the  state  and  is  paid  or  reimbursed  from  any  public 
funds  or  in  any  manner  prescribed  by  law. 

Statutes  respecting  fees  are  strictly  construed. 

In  the  case  of  State  ex  rel.  v.  Gordon,  245  Lo.  12, 

1.  c.  27,  the  Supreme  Court  of  this  state  declared  as  follows: 

"Not  only  is  the  right  to  compensation 
dependent  upon  statute,  but  the  method 
or  particular  mode  provided  by  statute 
must  be  accepted.  On  this  point  the 
Kansas  City  Court  of  Appeals  says:  *It 
seems  the  general  rule  in  this  country, 
as  announced  by  the  decisions  and  text- 
writers,  that  the  rendition  of  services 
by  a public  officer  is  to  be  deemed 
gratuitous,  unless  a compensation  there- 
for is  provided  by  statute.  And  further, 
it  seems  well  settled  that  if  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is  con- 
fined to  that  manner,  and  is  entitled 
to  no  other  or  further  compensation,  or 
to  any  different  mode  of  securing  the 
same.  * * * * " 

And  at  page  29  the  court  says : 

"As  the  Legislature  may  fix  such  com- 
pensation to  a public  office  ns  it  sees 
fit,  or  none  nt  all,  we  can  see  no  con- 
stitutional objection  to  its  attaching 
such  conditions  as  it  deems  proper  to  the 
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payment  of  the  compensation,  such 
conditions  to  be  binding  upon  any  one 
who  thereafter  enters  upon  such  office 
and  performs  its  duties,  as  stated  above, 
the  compensation  h?.  s no  relation  to  the 
amount  or  value  of  the  service.  There 
can  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  officer  takes 
the  office  cum  onere.  Having  accepted 
it  with  the  conditions  imposed  by  the 
Legislature,  upon  whose  will  he  must 
depend  for  any  compensation  at  all, 
he  cannot  afterwards  challenge  the 
power  of  the  Legislature  to  impose  such 
conditions. " 

In  the  case  of  King  v.  Eiverland  Levee  District, 

279  5.  >»'.  195,  the  court  said,  1.  c.  196: 

"It  is  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of 
contract,  and  that  compensation  exists, 
if  it  exists  at  all,  solely  as  the 
creation  of  the  law  and  then  is  in- 
cidental to  the  office.  * * ** 

Furthermore,  our  Supreme  Court  hes 
cited  v/ith  approval  the  statement  of 
the  general  rule  to  be  found  in  State 
ex  rel.  vedeking  vs.  kcCracken,  60  Mo. 

App.  loc.  cit.  656,  to  the  effect  that 
the  rendition  of  services  by  a public 
officer  Is  to  be  deemed  gratuitous 
unless  a compensation  therefor  is  pro- 
vided by  statute,  and  that  if  by 
statute  compensation  is  provided  for 
in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner 
and  is  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode 
of  securing  the  same." 

tfhile  the  payment  under  consideration  to  a member  of 
the  Board  of  Curators  of  Lincoln  University  is  reimbursement 
for  expenses,  the  same  rule  of  statutory  construction  applies 
to  it  that  applies  when  compensation  in  the  form  of  salary  or 
fees  is  concerned.  The  same  reason  epplies  to  each,  that  is, 
the  safeguarding  of  the  public  revenue  from  improper  or  ex- 
travagant expenditure. 
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In  construing  a Kinared  statute  which  defined  the 
fees  to  which  a sheriff  is  entitled  for  transporting  prisoners 
to  the  state  reuitentiary  from  tue  jail  of  the  county  where 
the  prisoner  was  convicted,  this  office  held  in  aa  opinion 
dated  July  5,  1933: 

"That  the  fees  allowable  to  sheriffs, 
county  marshals  or  other  officers  for 
the  transportation  of  convicts  to  the 
State  lenitentiary  shall  be  estimated 
by  the  shortest  possible  route  from 
the  place  of  departure  to  the  Peni- 
tentiary, whether  that  be  by  highway 
or  by  railroad.  * * •" 

It  appears  from  the  foregoing  that  the  fair  meaning 
of  the  law  is  that  the  member  of  the  Board  of  Curators  seeking 
reimbursement  for  expenses  incurred  in  attending  a board  meet- 
ing is  limited  to  the  reasonable  actual  expenses  incurred  by 
him  in  going  from  a point  within  the  otate  of  Missouri  to  the 
place  of  meeting  of  the  board,  which  point  shall  in  no  event  be 
a greater  distance  from  tx*e  place  of  .-eetin^  of  the  board 
than  is  said  curator’s  home  distant  tuerefro— . To  hold  other- 
wise would  be  to  open  up  the  revenues  to  possible  demands  where 
curators  might  be  in  distant  parts  of  the  world  and  go  from  such 
point  to  the  place  of  the  board  meeting.  The  Legislature 
evidently  did  not  intend  to  authorize  payment  of  such  unusual 
or  extraordinary  expenses.  lieason  must  not  be  lost  sight  of. 

It  dominates  the  law.  It  does  not  justify  payment  under  the 
guise  of  expenses  of  the  cost  of  a trip  from  Hong-hong  to 
Jefferson  City  to  attend  a boara  meeting,  and  yet  if  such 
expenses  be  pain  from  Washington,  u.  C. , to  Jeflerson  City, 
missouri,  by  the  same  course  of  reasoning,  the  curator,  coming 
from  Hong-hont,  would  be  entitled  to  his  expenses  from  that 
point.  The  statute  specifies  that  the  curators  "shall  reside 
within  the  state"  and  evidently  does  not  contemplate  that  they 
may  be  paid  for  a greater  distance  of  travel  than  from  their 
residence  to  the  place  of  the  board  meeting. 

We  also  call  attention  to  the  fact  that  the  appropria- 
tion act  ap  ropriating  money  for  Lincoln  University  does  not 
provide  in  terms  for  the  payment  of  traveling  expenses  outside 
of  the  State  of  Missouri,  while  the  appropriation  act  for  other 
parts  of  the  state  government  or  departments  thereof,  for 
instance, the  appropriation  act  for  the  Attorney  General’s  de- 
partment, Laws  of  Llssouri,  1935,  page  22,  calls  for  "traveling 
within  and  without  the  state",  which  would  appear  to  be  an 
additional  reason  why  the  Legislature  did  not  intend  that  Lincoln 
University  should  pay  traveling  expenses  of  aembers  of  the  Board 
of  Curators  beyond  the  state  of  missouri. 


Board  cf  Curators 


January  10,  1956. 
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A person  who  has  incurred  expenses  on  behalf  of  the 
State  of  -iseouri  or  of  rincoln  University  in  the  proper 
discharge  of  his  of  icial  duties  with  reference  to  the  state 
institution,  end  for  which  there  is  no  provision  now  made  in 
the  law  for  reimbursement  therefor,  has,  of  course,  the 
opportunity  of  presently-  his  claim,  to  the  Legislature  when 
it  -sets,  and  the  Legislature  nay  pass  e special  relief 
appropriation  reimbursing  him  if  they  see  fit  to  do  so. 

»e  find  no  provision  in  Article  19  of  Chapter  57, 

H.  mo.  1929,  nor  in  article  20  of  Chapter  57,  to  which 
.o’ticle  19  refers  for  certain  purposes,  vdiich  authorizes  the 
payment  of  per  diem  to  -embers  of  the  Boerd  of  Curators  of 
Lincoln  University. 


CCKCLUilOJJ 


We  are  of  the  opinion  that,  regardless  of  Section 
11405,  H*  a.  . o.  1929,  a member  of  the  Board  of  Curators  of 
Lincoln  University  -.'hose  legal  residence  is  ct  Kansas  City, 
kissouri,  and  who  is  in  the  City  of  'ngton,  D.  C. , 
whether  on  business  or  pleasure,  and  whether  for  a dey  or  a 
year,  is  not  entitled  to  be  reimbursed  for  traveling  expenses 
from  the  City  of  Wasfcin  ton  back  to  Jefferson  City,  , issouri, 
in  order  to  attend  a meeting  of  the  Board  of  Curetors  of 
Lincoln  University,  nor  is  he  entitled  to  any  per  diem 
allowance  for  the  days  spent  in  going  to,  attending  or  return- 
ing from  such  board  meeting. 


Yours  very  truly. 


iAvAiCL  ./ATSON, 

Assistant  attorney  General. 


APPAOVoSu : 


J'OHN  .«'•  KQii  wtii , i"r.  , 
(Acting)  iittomej  General. 


Dm  :HR 


COUNTY  COLLECTORS: 
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Aagleton,  *<aechter,  Yost,  Alam  &.  Clark, 
attorneys  at  Law, 

1020  Telephone  building, 

1010  line  street, 

St.  Louis,  Missouri. 

attention:  mr.  oo 

Gentlemen: 


This  department  is  in  receipt  of  your  letter  of 
June  22nd  returning  dfilliom  Jj.  Baumann,  Collector  of  the 
revenue  of  the  City  of  St.  Louie.  Your  letter  is  as  follows: 

"I  am  writing  you  as  attorney  for  william. 

1.  Baumann,  Collector  of  the  Revenue  of 
the  City  of  St.  Louis,  and  to  request  an 
opinion  from  your  office  on  the  following 
i intter : 

"In  1935  the  State  Legislature  repealed 
Section  10136  of  the  Revised  Statutes  of 
Missouri  for  1929  and  enacted  in  lieu 
thereof  Section  10136  of  the  Laws  of  Mis- 
souri for  1935,  page  410,  which  provides 
in  substance  that  after  delinquency  of  in- 
come taxes  collectors  of  the  various 
counties  shall  certify  to  the  State  auditor 
the  names  of  the  persons  or  corporations 
so  delinquent.  This  section  further  pro- 
vides that  within  sixty  deys  thereafter  the 
State  auditor  shall  certify  such  names  to 
tne  attorney  General's  office  and  by  this 
office  suits  shall  be  filed  for  the  collec- 
tion of  such  delinquent  income  taxes.  At 
the  discretion  of  the  Attorney  General, 
the  irosecuting  attorneys  of  the  various 
counties  may  be  requested  to  file  such 
suits.  Nowhere  in  this  section  does  there 
appear  any  limitation  or  reduction  of  the 
powers  of  the  collectors  of  the  various 
counties,  as  such  powers  existed  at  the 
time  of  the  passage  of  this  act. 


1 


nald  Gunn 


County  Collector  can  not  continue  to  collect 
income  taxes  or  receive  a commission  fo-"’  collecting 
the  same  after  the  income  tax  has  beco:  a delin- 
quent and  certified  to  the  State  Auditor  under 
Section  10136,  Lav/s  of  Missouri,  1935,  page  410, 
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"Under  Section  10124  of  the  Revised 
Statutes  of  kissouri  for  1929,  the  col- 
lectors of  the  several  counties  and  the 
City  of  St.  Louis  shall  be  the  collectors 
of  the  income  tax  of  the  districts  in 
which  they  live.  Likewise,  under  Section 
10133  of  the  revised  Statutes  of  Missouri 
for  1929,  the  compensation  of  the  Collectors 
is  designated  as  the  same  for  income  taxes 
as  for  other  taxes. 

"I  taxe  it  from  reading  the  two  latter 
sections,  neither  of  which  were  repealed 
or  amended  by  Section  10136  of  the  Laws  of 
1935,  that  the  Collector  of  the  City  of 
St.  Louis  is  still  empowered  to  collect  in- 
come taxes  even  after  the  na^es  of  the 
delinquent  taxpayers  have  been  certified  to 
the  State  Auditor  and  by  him  to  the  Attorney 
General.  In  other  words,  I understand  the 
law  to  be  that  all  u^oney  collected  in  the 
City  of  St.  Louis  in  the  way  of  income  taxes, 
whether  before  or  after  delinquency,  should 
pass  through  the  hands  of  the  Collector  of 
the  City  of  St.  Louis. 

"Since  the  passage  of  Section  10136  referred 
to  above,  however,  the  Collector  of  the  City 
of  St.  Louis  he 6 received  no  taxes  paid  by 
any  persons  delinquent  to  the  extent  that 
their  names  were  certified  to  the  State 
auditor  as  provided  therein. 

"tfill  you  be  good  enough,  therefore,  to  let 
me  have  the  benefit  of  your  opinion  with 
reference  to  this  matter,  and  at  your  earliest 
convenience. " 


The  new  section  referred  to  in  your  letter,  Section  10136, 
Laws  of  Missouri,  1935,  pa^e  410,  is  as  follows: 

"All  taxes  assessed  on  account  of  incomes 
shall  become  delinquent  on  the  second  day 
of  June,  where  assessments  are  required  to 
be  made  and  certified  to  by  the  assessor 
prior  to  April  30,  and  subsequent  to 
i.arch  15;  in  all  other  cases  taxes  assessed 
on  account  of  income,  shall  become  delin  uent 
thirty  days  after  the  tax  boose  is  required 
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by  law  to  be  delivered  to  the  collector; 
within  thirty  (30)  days  after  such  de- 
linquency the  collector  shall  certify 
the  n^raes  of  the  delinquent  taxpayers 
to  the  State  Auditor,  end  the  State  Auditor 
shall,  within  sixty  (60)  days  thereafter, 
certify  the  nar.es  of  any  individuals, 
associations,  Joint  stock  companies, 
syndicates,  co-partnerships,  corporations, 
receivers,  trustees,  conservators,  or 
other  officers  appointed  by  any  state 
or  federal  court,  froa  whom  such  tax 
is  due,  to  the  attorney  General,  and 
suit  shall  be  instituted  in  any  court  of 
competent  jurisdiction  by  the  Attorney 
General,  or  by  the  rrosecuting  Attorney 
of  the  county  at  the  direction  of  the 
Attorney  General,  in  the  name  of  the 
State,  to  recover  such  tax  -nd  enforce 
the  lien  therefor,  ana  service  may  be 
hi d on  both  residents  and  non-residents 
in  the  same  manner  as  provided  by  law 
in  civil  actions.  The  seme  penalties 
shall  be  assessed  agcinst  such  delinquent 
taxpayers  as  in  the  case  of  personal 
property  taxes,  except  where  different 
penalties  are  provided  for  by  an  act 
of  the  56th  General  ..sse.'.bly,  and  shown 
in  the  Law ■ of  Missouri,  1931,  at  pages 
365  to  375,  both  inclusive." 

The  repealed  Section  10136,  K.  S.  b. o.  1929,  directed 
the  collector  to  bring  actions  in  the  case  of  delinquent  Income 
taxes  in  the  same  manner  as  actions  on  personal  property  taxes 
are  maintained.  The  new  section,  quoted  supra,  appears  to  have 
changed  the  mode  of  procedure  in  that  the  names  of  the  delinquent 
taxpayers  are  to  be  certified  to  the  State  Auditor,  and  then  in 
turn  certified  to  the  Attorney  General.  It  would  appear  that 
it  was  the  intention  of  the  Legislature  to  permit  the  collector 
to  attempt  to  collect  all  income  taxes  sixty  days  after  the 
second  day  of  June. 

There  are  no  decisions  by  our  courts  regarding  this 
question,  nor  do  we  know  of  any  rending  at  the  present  time. 

i.e  do  not  think  there  is  any  conflict  in  the  present 
statute  and  the  section  regarding  the  compensation  of  collectors, 
ti^t  la  Lection  10133,  x<.  S.  *.o.  1929,  which  is  as  follows: 
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"..ssassors  tud  collectors  shall  be  com- 
pensated in  like  manner  und  in  like 
amounts  as  for  the  assessments  of  other 
taxes:  xroviaed.  that  in  counties  in  which 
the  assessors  and  collectors  are  paid  a 
fixed  salary,  that  in  addition  to  the 
salary  paid,  they  shall  be  permitted  to 
charge  for  worm  performed  in  the  assess- 
ing, and  collecting,  of  the  income  tax,  as 
provided  by  this  article,  the  si  me  fees 
as  are  charged  by  assessors  and  collectors 
whose  salary  is  not  fixed  by  lew,  and 
which  fees  so  charged  by  said  assessors 
and  collectors  for  services  rendered  in 
assessing  end  collecting  income  tux  shall 
be  paid  by  the  state." 

e think  the  general  rule  in  regard  to  decreasing  the 
compensation  of  the  collector  is  well  stated  by  Judge  Hays  in 
the  case  of  Stete  ex  rel.  kcKittrick  v.  Bair,  333  ko.  1.  c.  15: 


"The  contract  entered  into  between  the 
collector  and  his  attorney,  end  approved 
by  the  county  court,  imposes  no  liability 
upon  either  the  State,  county  or  the  col- 
lector. It  only  fixes  the  status  of  the 
attorney  as  to  his  right  to  compensation 
and  the  amount  thereof  when  in  the  tax 
suit  the  liability  therefor  becomes  fixed 
upon  the  taxpayer’s  property  by  the  final 
Judgment  in  the  case.  (Butler  v.  Sullivan 
County,  106  mo.  1.  c.  636,  16  S.  ei • 1142.) 
^nd,  as  stated  in  otate  ex  rel.  kemper  v. 
Smith,  15  ^o.  upp.  1.  c.  423,  ’It  is  clear, 
then,  that  unless  the  proceeding  result  in 
collecting  a sum  of  money  belonging  to  the 
public  revenue,  neither  the  collector  nor 
his  attorney  can  claim  any  costs  in  the 
cause.’  The  same  xule  necessarily  applies 
to  the  other  interveners,  who  es  public 
officers  have  no  contractual  right  as 
to  their  terms  of  office  or  their  compensa- 
tion or  any  vested  right  in  either,  the 
s me  being  subject  to  legislative  control. 
(State  ex  rel.  Attorney-General  v.  pavis, 

44  ko.  129;  Givens  v.  Daviess  County,  107 
ko.  1.  c.  606,  17  S.  «'•  998;  State  ex  inf. 
Crow,  Attorney-General,  v.  kvans,  166  ko. 
347,  66  S.  4.  355;  Gregory  v.  Kansas  City, 
244  ho.  523,  149  S.  U.  466.)  The  fees  of 
the  collector  and  his  attorney  and  of  the 
interveners  are  subordinate  to  the  general 
legislative  power  to  impose,  increase. 
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diminish  or  reij.it  penalties  for  tax  delin- 
quencies; and  no  vested  right  of  any  of 
them  is  impaired  by  the  remission.  (Jones 
v.  Vi  Ilians  (Tex.  Sup.  Ct.),  45  S.  '»/.  (2d) 

1.  c.  139,  140,  and  cases  there  cited. )" 

The  principle  that  a collector  can  not  be  held  liable 
for  failure  to  collect  delin  uent  taxes  under  certain  circumstances 
is  discussed  in  the  case  of  Carl  v.  Thiel,  277  3.  V*  1.  c.  488: 

"Disposing  of  the  other  contention  that 
the  sheriff  and  his  surety  would  be 
responsible  for  all  taxes  for  which  he 
receipted  to  the  county  cleric,  except  that 
which  was  delinquent  and  could  not  be  col- 
lected, and  for  all  of  which  he  is  required 
to  make  settlement  at  the  expiration  of  his 
term,  it  u&y  be  said  that  such  requirements 
were  necessarily  modified  by  implication 
by  the  provisions  of  the  1924  act  involved 
in  this  case.  Therefore,  at  the  expiration 
of  defendants  term,  he  may  make  his  settle- 
ment, showing,  amon^  other  tilings,  the  a;x>unt 
of  uncollected  delinquent  taxes,  although 
yet  collectable  by  distraint  or  levy,  and 
thereby  obtain  his  acquittance  the  same  as  he 
could  do  before  the  enactment  of  the  1924 
act,  since  neither  the  state  nor  the  county 
could  exact  any  more  from  him  after  he  was 
deprived  by  the  provisions  of  the  1924  act 
of  the  right  to  enforce  collections  by  levy 
or  distraint." 

Applying  the  above  decision  to  the  question  st  hand, 
we  think  the- 1 the  collector  can  not  be  held  liable  for  any  un- 
collected income  taxes  when  the  sane  are  certified  to  the  State 
Auditor  as  provided  in  Section  10136,  Laws  of  Mssouri,  1935. 
Therefore,  he  could  not  maintain  that  he  la  entitled  to  collect 
income  taxes  end  claim  hi a fees  therefor  after  the  delinquency 
has  been  certified  to  the  State  Auditor.  In  other  words,  it 
would  appear  that  it  was  the  intention  of  the  Legislature  for 
the  collector  to  make  hie  best  efforts  to  collect  sixty  days 
after  June  End,  and  if  unable  to  collect  the  same,  he  should, 
as  the  statute  states,  certify  the  same  to  the  State  Auditor, 
who  in  turn  certifies  the  same  to  the  Attorney  General* 

While  it  is  true  the  collector  still  has  the  delinquent  tax- 


itafcloton,  ..'aechter,  etc 


-6- 


July  2*3 , 1956 


payer* s name  end  the  original  assessment  on  file,  yet  we  think 
he  has  lost  jurisdiction  of  the  collection  of  the  tax  ana  is 
no  longer  entitled  to  any  compensation,  nor  to  make  ^ny  further 
effort  in  the  collection  of  the  tax,  and  that  such  was  the 
intention  of  the  Legislature. 


Yours  very  truly. 


0 LLuViLi  n.  h wL_u. , 

Assistant  Attorney  General. 


APfkOYiiD: 


JTOHN  ...  flOFF-Al-:,  Jr., 
(Acting)  Attorney  General. 


0>YN  :HH 


CITIES  OF  FOURTH  CLASS:  Unless  ordinances  provide  punishment  for 
prisoner  escaping  custody,  prisoner  cannot  be  brought  back  from 
another  county;  if  prisoner  returns  to  city,  he  can  be  taken  into 
custody  and  compelled  to  serve  out  remainder  of  sentence. 


September  10,  1936. 


Mr.  T.H.  Edwards,  Mayor, 
City  of  Salisbury, 
Salisbury,  Missouri. 


| 

1 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
September  5 wherein  you  request  an  opinion  based  on  the  follow- 
ing facts: 


"A  few  days  ago,  a man  pleaded 
guilty  to  public  drunkenness  in  our 
municipal  police  court,  and  I 
sentenced  him  and  committed  him  to 
the  city  marshal,  who  turned  him  over 
to  the  street  commissioner  to  work 
on  the  streets.  He  escaped  from  the 
custody  of  the  street  commissioner 
and  probably  fled  to  Moberly. 

"Torn  Donny,  city  attorney,  holds 
that  we  cannot  have  him  picked  up  at 
Moberly.  Tom  says  that  it  is  absolutely 
not  an  offense  under  the  state  law, 
citing  *£68  Mo.  481',  and  he  further 
aays  that  as  the  man  would  have  to  be 
arrested  under  the  original  drunken- 
ness charge,  if  at  all,  the  city  lacks 
sufficient  authority  to  reach  the  man 
in  Moberly. 

"I  cannot  agree  with  Tom  in  this. 

It  seems  unreasonable  to  me  that  an 
offender  cannot  be  made  to  take  his 
punishment  after  conviction,  if  he 
succeeds  in  escaping  into  another 
county. " 
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It  appears  that  Hr.  Denny  has  made  some  research  in 
regard  to  this  question  and  It  Is  our  opinion  that  he  is  correct 
in  his  construction  of  the  case  of  Jtate  v.  Owens,  268  Ho.  481, 
wherein  the  Court  said  (l.c.  484-485): 

"It  is  a well  established  rule 
that  criminal  statutes  must  be 
strictly  construed.  Very  appro- 
priate to  the  discussion  here  is 
the  language  used  by  the  Kansas 
Juprene  Court  in  discussing  a section 
(182)  of  the  Kansas  Code  which 
appears  to  be  almost  an  exact 
duplicate  of  Jectlon  4381,  Hevlsed 
statutes  1909.  The  court  said: 

’Section  182  has  reference  to 
persons  confined  In  a county  Jail 
or  held  in  custody  going  to  such 
jail*  a rule,  penal  statutes 
must  be  strictly  construed,  and 
they  cannot  be  extended  beyond 
the  grammatical  and  natural  mean- 
ing of  their  terms,  upon  the  plea 
of  failure  of  justice.  (Hemmington 
v • Jtate,  1 Ore.  281;  otate  v . 

Lovell,  23  Iowa,  304;  Gibson  v. 

Jtate,  38  Ga.  571.) 

*We  are  not  at  liberty  to  interpolate 
into  the  statute  "city  prison"  nor 
can  we  judicially  determine  that  a 
"city  prison"  is  a "county  jail." 

It  is  therefore  our  opinion  that  the 
matters  oh&rged  in  the  information 
do  not  constitute  any  offense  within 
the  statute.  The  omission  is  one 
for  which  the  Legislature  is  respon- 
sible. It  is  probably  a casus 
omissus,  which  the  Legislature  may, 
but  the  court  cannot,  supply.* 

(Etate  v.  Chapman,  33  Kan.  134)" 


The  decision  in  the  case  of  dtate  v.  Owens  was  discussed 
in  the  case  of  otate  v.  Betterton,  317  Ho.  307.  The  question 
Involved  in  the  Betterton  Case  was  whether  or  not  there  was  a 
variance  between  the  charge  and  the  proof  when  the  evidence  showed 
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that  the  defendant  escaped  from  a prison  farm,  whereas  the 
information  charged  him  with  escaping  from  the  Missouri  otate 
Penitentiary.  The  court  held  that  there  was  a fatal  variance 
and  that  the  defendant  could  not  he  prosecuted  under  that  seetion. 
The  O^ens  Case  decides  conclusively  that  the  person  who  pleaded 
guilty  to  public  drunkenness  and  was  sentenced  in  your  municipal 
court  and  subsequently  escaped  from  the  custody  of  the  street 
commissioner  did  not  violate  any  state  statute  and  therefore  could 
not  be  brought  back  to  Chariton  County  and  tried  for  Jail  break- 
ing. 


The  only  section  of  the  statutes  which  we  are  able  to 
locate  which  might  have  a bearing  on  the  question  is  Section 
6980,  R.3.  Mo.  1929,  which  is  as  follows: 


"*11  warrants  issued  by  the 
mayor  or  police  judge  shall 
be  directed  to  the  city  marshal, 
the  sheriff  or  any  constable 
of  the  county,  and  such  warrant 
shall  be  executed  by  the  marshal 
or  any  polioeman  of  the  city, 
or  by  the  sheriff  or  any  constable 
of  the  county,  at  any  place  within 
the  limits  of  said  county,  and  not 
elsewhere,  unless  said  warrants 
are  indorsed  in  the  manner  pro- 
vided for  warrants  in  criminal 
cases,  and,  when  so  indorsed, 
shall  be  served  in  other  counties, 
as  provided  for  warrants  in 
criminal  cases." 


There  is  a vast  difference  between  a crime  and  prosecu- 
tion under  a city  ordinance  and  prosecution  under  a state  statute. 
In  the  case  of  City  of  Richland  v.  Null,  194  -*o.  ^.pp.  l.c.  180-181, 
the  court,  in  speaking  of  the  power  of  a city  in  respect  to 
prosecutions,  said: 


"We  shall  adhere  to  the  rules 
inssited  upon  by  the  defendant 
that  plaintiff  city  can  exercise 
only  such  powers  as  are  granted  in 
express  words,  or  those  necessarily 
incident  to,  or  implied  in  the 
powers  expressly  granted;  that  the 
jurisdiction  of  the  mayor,  acting 
as  police  judge,  is  limited  and 
must  be  exercised  in  strict  conform- 
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ity  to  the  statute  and  that 
the  complaint  referred  to  in 
said  seotions  9332  and  9334 
does  not  mean  an  indictment  or 
information  as  used  in  our 
constitution  and  statutes 
governing  prosecutions  for 
criminal  offenses;  but  in  such 
a proceeding  as  is  referred  to 
and  authorized  by  said  sections. 

That  'complaint*  is  a technical 
term  descriptive  of  proceedings 
before  magistrates  was  held 
in  Commonwealth  v.  Davis,  11 
Pick.  (Mass.)  432  , 436.  In  8 
Cyc.  407  we  find  this  definition: 

'A  form  of  legal  prooess  which 
consists  of  a formal  allegation 
or  charge  against  a party,  made 
or  presented  to  the  appropriate 
court  or  officer,  as  for  a 
wrong  done  or  crime  committed; 
in  the  latter  case  generally 

under  oath In  criminal 

practice,  a charge,  preferred 
before  a magistrate  having 
jurisdiction,  that  a person  named 
(or  an  unknown  person)  has  committed 
a specific  offense,  with  an  offer 
to  prove  the  fact,  to  the  end 
that  a prosecution  may  be  instituted." 

Referring  to  Section  6980,  supra,  again.  If  the  City  of 
Salisbury  has  an  ordinance  with  regard  to  prisoners  breaking 
from  the  custody  of  the  officers  or  from  the  city  Jail,  then 
we  are  of  the  opinion  that  that  Mayor  or  Police  Judge  could 
issue  a warrant  in  compliance  with  Section  6980  and  the  person 
who  has  escaped  could  be  arrested  in  the  City  of  Moberly  and 
returned  to  the  City  of  Salisbury  for  prosecution  under  that 
charge.  You  do  not  state  in  your  letter  that  the  City  of  Salis- 
bury has  such  an  ordinance;  therefore,  we  must  assume  for  the 
sake  or  argument  that  no  such  ordinanee  exists,  and  as  a result, 
as  we  have  stated  before,  the  person  in  question  has  committed 
no  crime  by  leaving  the  custody  of  the  street  commissioner.  Hence, 
we  must  look  solely  to  the  right  of  the  City  of  Salisbury  to  return 
the  person  to  the  custody  of  the  street  commissioner,  there  to 
serve  out  the  term  imposed  by  the  Police  Judge  under  the  charge 
of  drunkenness. 

Police  officers  are  confined  In  the  making  of  arrests  to 
the  limits  of  the  city.  They  do  not  have  the  power  to  go  to 
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some  other  county  to  make  arrests  nor  to  have  the  officers  of 

the  other  county  arrest  for  them  persons  who  hare  escaped  from  their 

custody. 


The  right  of  the  police  officers  of  the  City  of  St.  Louis 
to  make  arrests  in  St.  Louis  County  is  discussed  in  the  case  of 
State  ex  rel.  v.  Stobie,  194  i*2o.  l.c.  61,  as  follows: 

"VThile  the  metropolitan  police 
system  was  created  by  the  State 
through  its  General  Assembly,  it 
was  created  for  the  city.  The 
city  and  county  of  3t.  Louis,  by 
the  express  provisions  of  the  Scheme 
and  Charter,  were  made  separate, 
distinct  and  independent  municipal- 
ities, and  unless  we  are  to  absolutely 
ignore  all  the  principles  of  local 
self-government,  which  has  ever  been 
the  pride  of  this  great  Commonwealth, 
it  must  be  held  under  the  law  now 
in  force,  thet  as  police  officers, 
relators  were  without  authority  to  t \ 

arrest  offenders  in  St*  Louis  County 
for  offenses  committed  in  such 
county. " 

| 

CONCLUSION 

. \ 

In  the  last  analysis,  the  ordinances  of  the  City  of  Salis- 
bury must  be  the  guide  in  this  situation.  If  the  ordinances  do 
not  contain  any  provision  which  would  penult  the  return  of  the 
person  in  question,  it  is  our  opinion  that  the  City  of  Salisbury 
does  not  have  authority  to  return  him.  However,  if  this  party 
should  return  to  Salisbury  and  he  found  within  the  Jurisdiction 
of  the  local  officers,  he  may  be  again  taken  into  custody  and 
compelled  to  serve  the  remainder  of  his  sentence. 

Respectfully  submitted. 


OLLIVLR  W.  NOLEN, 
assistant  Attorney  General. 


ax  I NOTED: 


JOHN  W.  HOmUN,  Jr., 
(Acting)  Attorney  General 
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Honorable  John  A.  Lversole, 
Prosecuting  attorney, 
.mshington  County, 

Potosi,  Missouri. 


wear  Sir: 


«e  are  in  receipt  of  your  letter  of  December  12, 
1935,  wherein  you  state  as  follows: 

"I  have  a rather  unusual  question  sub- 
mitted to  me  and  since  1 am  not  sure  what 
to  do  I have  decided  to  put  the  facte  up 
to  you. 

"We  have  two  truck  lines  operating  between 
Potosi  and  St.  Louis  over  route  21  to  61 
and  61  into  St.  Louis.  They  are  operating 
under  a common  carriers  permit  under  the 
bus  and  truck  law  of  1931. 

"We  also  have  the  Park  Transportation 
Company  of  St.  Louis,  Lissouri,  operated 
under  a contract  haulers  permit  over  ir- 
regular routes  issued  by  the  public  service 
commission  giving  specialized  service. 

"Recently  the  U.  S.  government  under 
the  W.P.a.  let  a contract  to  Lvans  and 
Howard  Clay  products  Company  of  St.  Louis, 
Missouri,  to  furnish  sewer  pipe  to  con- 
struct a sewer  system  in  rotosi,  Missouri, 
said  pipe  to  be  delivered  by  the  Howard 
Clay  Products  Co.  in  Potosi,  before  being 
accepted  or  paid  for  by  the  Government. 

"Later  the  mvane  and  Eov/ard  Clay  Products 
Company  let  a contract  with  park  Transporta- 
tion Company  of  St.  Louis  for  the  delivery 
of  said  pipes  to  Potosi. 
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".Aile  in  the  act  of  delivering  said  pipe, 
that  is  part  of  them,  on  Monday,  December  • 

9th,  1935,  the  drivers  of  lark  Transporta- 
tion Company  were  arrested  in  Fotosi  for 
operating  trucks  for  hire  under  a contract 
haulers  permit  over  a regular  route,  used  by 
a com  .on  carrier.  The  complaint  was  made 
by  a State  HitJhway  Patrolman  who  also  made 
the  arrest. 

"The  case  has  been  set  for  trial  Londay, 

December  16,  and  since  I am  not  at  all  sure 
what  authority,  if  any,  I have  to  ask  a con- 
viction, I ar_  having  the  cases  continued 
until  I can  get  your  opinion  on  the  matter." 

.<e  are  also  in  receipt  of  your  letter  supplemental 
thereto  in  which  you  state  that  the  Park  Transportation  Company 
does  not  have  a contract  with  the  parties  furnishing  these  pipes 
for  the  haling. 

»e  have  examined  the  records  of  the  Public  Service  Com- 
mission a.id  they  show  that  the  Par*  Transportation  Company  was 
granted  a permit  No.  T753I,  with  authority  to 

"operate  over  an  irregular  route  in  intra- 
state commerce  as  follows:  St.  Louis  to 
and  from  any  point  in  the  State  of  miesouri, 
subject  to  the  limitations  contained  in  the 
kissouri  Bus  and  Truck  Law  of  1931  concern- 
ing the  operation  of  a motor  truck  as  a 
common  carrier  for  hire  over  an  irregular 
route  * * * . " 

Section  5264,  Laws  of  Missouri,  1931,  pages  304-305, 
sub-section  (g)  states: 

"The  term  *regular  route,*  when  used  in 
this  act,  means  that  portion  of  the  public 
highway  over  which  a motor  carrier  usually 
or  ordinarily  ope:ates  or  provides  motor 
transportation  service." 

Sub-section  (h)  thereof  states: 

"The  term  ’irregular  route,*  when  used  in 
this  act,  means  that  portion  of  the  public 
highways  over  which  a regular  route  has  not 
been  established." 
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oection  5267,  in  part,  provides  as  follows: 

"(a)  The  public  service  commission  is 
hereby  vested  with  power  and  authority, 
and  it  shall  be  its  duty  to  license, 
supervise  and  regulate  every  motor 
carrier,  in  this  state  to  fix  or  approve 
the  rates,  fares,  charges,  classifica- 
tions, and  rules  and  regulations  pertain- 
ing thereto}  * • * ana  to  supervise  and 
regulate  motor  carriers  in  all  matters 
affecting  the  relationship  between  such 
motor  carriers  and  the  public." 

The  rights  of  holders  of  permits  for  regular  routes 
and  for  irregular  routes  are  set  forth  in  Section  5267,  as 
follows : 


"(d)  A motor  carrier  not  operating  over 
a regular  route  may,  within  the  terri- 
tory permitted  to  be  served  by  him, 
receive  persons  or  property  at  a point 
located  on  a regular  route  and  destined 
to  a point  not  located  on  a regular  route, 
and  receive  persons  or  property  at  a 
point  not  located  on  a regular  route  and 
destined  to  points  on  a regular  route. 

"(e)  It  shall  be  unlawful  for  any  motor 
carrier,  except  one  having  a certificate 
of  convenience  and  necessity  authorizing 
such  service,  to  accept  persons  or  pro- 
perty for  transportation  from  a point  on 
a regular  route  destined  to  a point  on  a 
regular  route,  or  where  through  or  joint 
service  is  being  operated  between  such 
points,  and  any  motor  carrier  so  offend- 
ing shall  be  guilty  of  a misdemeanor  and 
punished  as  provided  by  section  5275  of 
this  act." 

Section  5270,  in  part,  provides  as  follows: 

"(b)  The  public  service  commission  shall 
have  power  and  authority  by  general  order 
or  otherwise  to  prescribe  rules  and 
regulations  governing  all  contract  haulers 
as  herein  defined. 
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"(c)  Article  6 of  the  public  service  com- 
mission law  is  hereby  made  applicable  to 
all  such  contract  haulers. 

"(d)  A contract  hauler  may  receive  persona 
or  property  at  a point  located  on  a regular 
route  and  destined  to  a point  not  located 
on  a regular  route  and  receive  persona 
or  property  at  a point  not  located  on  a 
regular  route  and  destined  to  points  on  a 
regular  route. 

"(e)  It  shall  be  unlawful  for  a contract 
hauler  to  accept  persons  or  property  for 
transportation  from  a point  on  a regular 
route  destined  to  a point  on  a regular 
route,  or  where  through  or  joint  service 
is  being  operated  between  such  points  and 
any  contract  hauler  so  offending  shall  be 
guilty  of  a misdemeanor  and  punished  as 
provided  by  section  5275  of  this  act." 

Section  5275  provides  as  follows: 

"ivery  owner,  officer,  agent,  or  employee 
of  any  motor  carrier,  contract  hauler, 
and  every  other  person,  who  violates  or 
fails  to  comply  with  or  who  procures, 
aids  or  abets  in  the  violation  of  any  pro- 
vision of  this  act,  or  who  fails  to  obey, 
observe  or  comply  with  any  order,  decision, 
rule  or  regulation,  direction,  demand  or 
requirement  of  the  commission,  and  who 
procures,  aids,  or  abets  any  corporation 
or  person  in  his  failure  to  obey,  observe 
or  comply  with  any  such  order,  decision, 
rule,  direction,  demand  or  regulation  thereof 
shall  be  guilty  of  a misdemeanor  and  punish- 
able by  a fine  not  exceeding  one  thousand 
dollars  or  by  imprisonment  in  the  county 
Jail  not  exceeding  one  year,  or  by  both  suoh 
fine  and  imprisonment." 

The  motor  Vehicle  Law  of  Missouri  with  reference  to 
the  right  of  the  State  to  declare  classifications  of  uses  of  its 
highways  has  been  upheld  as  constitutional  by  the  Federal  Court. 
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In  the  case  of  ^chwartzuan  Service,  Inc.  v.  Stahl, 
60  fed.  (2d)  1034,  1.  c.  1037,  the  court  said: 

"At  the  outset  it  must  be  acknowledged 
that  the  state  has  the  power  to 
regulate  and  control  the  movements  of 
motor  vehicles  ovor  its  highways.  This 
it  may  do  in  the  Interest  of  public 
convenience  and  safety  and  for  the  pro- 
tection of  the  highways.  Provisions  of 
this  character  have  been  uniformly  sus- 
tained. Buck  v.  Kuykendall,  267  U.  S. 

307,  loc • cit.  314,  45  S.  Ct.  324,  69 
L.  Ed.  623,  38  A.  L.  R.  296;  Stephenson 
v.  Binford  et  el.  (D.  C.)  53  F.  (24)  509. 

"Moreover,  while  'a  citizen  may  have, 
under  the  Fourteenth  Amendment,  the 
rigdit  to  travel  and  transport  his  pro- 
perty upon  them  by  auto  vehicle,’  yet  ’he 
has  no  right  to  make  the  highways  his  piece 
of  business  by  using  them  as  a common  carrier 
for  hire.  Such  use  is  a privilege  which  may 
be  granted  or  withheld  by  the  state  in  its 
discretion,  without  violating  either  the 
due  process  clause  or  the  equal  protection 
clause.'  Packard  v.  Banton,  264  U.  S.  140, 
loc.  cit.  144,  44  S.  Ct.  257,  68  L.  Ed.  596. 

"The  highways  belong  to  the  state.  It  may 
make  provisions  appropriate  for  securing 
the  safety  and  convenience  of  the  public 
in  the  use  of  them.  Kane  v.  state  of  New 
Jersey,  242  U.  S.  160,  37  S.  Ct.  30,  61 
,L.  Ed.  222. 

"assuming,  therefore,  the  power  and  ri^it 
of  the  state  to  regulate  and  supervise  its 
highways,  such  right  cannot  be  hampered  or 
restricted  within  narrow  bounds.  On  the 
contrary,  to  the  end  that  such  right  might 
be  fully  enjoyed  and  exercised,  there  is  a 
constant  recognition  of  the  principle  that 
the  state  ’has  a broad  discretion  in 
classification  in  the  exercise  of  its 
power  of  regulation.*  Smith  v.  Cahoon, 

283  U.S.  553,  loc.  cit.  566,  51  S.  Ct.  582, 
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n 


587,  75  L.  id.  1264.  Upon  such  classifi- 
cation, no  person  can  interpose  an  objec- 
tion, save  only  in  those  cases  where 
the  classification  or  discrimination  is 
entirely  arbitrary. 

"mvery  ^resumption  must  be  indulged  in 
favor  or  the  constitutionality  of  the 
law.  While  validity  of  a statute  cannot 
stand  upon  legislative  declaration  alone, 
yet  the  rule  is  that  'the  legislative 
declaration  of  purpose  and  policy  is 
entitled  to  gravest  consideration,  and, 
unless  clearly  overthrow!  by  facts  of 
record,  must  prevail.'  Foster  Packing 
Co.  v.  Kay del,  278  U.  S.  1,  49  S.  Ct.  1, 

73  L.  Ed.  147;  Stephenson  v.  Binford 
(D.  C.)  53  F.  (2d)  509,  loc.  cit.  514. 

"The  rule  was  well  stated  in  Continental 
Baking  Co.  v.  Woodring  (D.  C.)  55  F.  (2d) 
347,  loc.  cit.  353,  wherein  Judge  kcDemott 
of  the  Tenth  Circuit  said:  'When  the  Legis- 
lature acts  within  the  scope  of  its  legis- 
lative power,  when  no  facts  are  disclosed 
as  to  the  reasons  which  actuated  the 
legislation,  the  presumption  of  constitu- 
tionality stands,  unless  no  fair  reason 
can  be  ascribed  for  the  legislative  action. 
Hardware  Dealers*  Ins.  Co.  v.  Glidden 
(284  U.  S.  151),  52  S.  Ct.  69,  76  L.  Ed. 

214;  0 'Gorman  v.  Hartford  Ins.  Co.,  282 
U.  o.  251,  51  S.  Ct.  130,  75  L.  Ed.  324; 
Standard  Oil  Co.  v.  ^arysville,  279  U.  S. 
582,  49  3.  Ct.  430,  73  L.  Ed.  856.  That 
a legislative  classification  should  stand, 
"if  any  state  of  facts  reasonably  can  be 
conceived  that  would  sustain  it";  that  the 
burden  is  on  the  asseilant  to  show  that  the 
classification  is  "essentially  arbitrary."* 

"With  the  foregoing  principles  of  law  in 
mind  as  postulates,  the  constitutionality 
of  the  provision  assailed  may  be  considered. 
The  alleged  discriminatory  or  unequal  pro- 
visions apply  alike  in  favor  of  both  common 
carriers  and  contract  haulers  when  their 
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motor  vehicles  are  ’use!  exclusively  in 
transporting  farm  and  dairy  products  from 
the  farr;:  or  dairy  to  warehouse,  creamery, 
or  other  original  storage  or  market.*” 

The  authority  of  the  Legislature  to  delegate  to  the 
Public  Service  Commission  power  to  prescribe  and  promulgate 
reasonable  rules  and  regulations  has  been  upheld  in  the  cases 
following: 

State  ex  inf.  Killam  v.  Colbert,  201  S.  7T.  52, 

£73  ko.  198; 

State  ex  rel.  City  of  Sedalia  v.  Public  Service 
Com.  of  ko.,  204  S.  W.  497,  275  Lo.  201; 

State  ex  rel.  City  of  Sedalia  v.  Public  Service 
Com.  of  0.0 . , 40  o>.  Ct  • 342,  251  u.  S.  547 , 

64  L.  fid.  408; 

City  of  St.  Louis  v.  Public  Service  Coxa,  of  Lo., 

207  S.  rf.  799,  276  m o.  309; 

City  of  St.  Louis  v.  Public  Service  Coxa,  of  ko., 

207  S.  W.  805; 

State  v.  Preeland,  300  S.  W.  675,  31G  Lo.  560; 

Arnold  v.  Lanna,  290  S.  W.  416,  315  ko.  823, 

Judgment  affirmed  (1928),  48  S.  Ct.  212,  276 
U.  S.  591,  72  L.  fid.  721; 

State  ex  rel.  v.  Thompson,  60  S.  W.  1077,  160 
ko.  333,  54  L.  xi . A.  950,  83  Am.  St.  Hep. 

468. 

The  Public  Service  Commission  of  Missouri  in  interpretat- 
ing the  Bus  and  Truck  Act  of  1931,  Section  5267,  sub-section  (e), 
states : 

% 

"It  is  deemed  that  a certificated  carrier 
operating  on  a regular  route  who  falls  to 
offer  specialized  service,  such  as  refrigera- 
tion, uncrated  furniture  hauling,  hauling  of 
heavy  machinery  and  the  like,  is  not  operat- 
ing as  a common  carrier  as  to  such  service, 
and  an  irregular  carrier  who  does  offer  such 
specialized  service  xiiay  be  licensed  by  the 
Commission  to  perform  such  service  from 
point  to  point  on  the  route  of  such  certifi- 
cated carrier." 
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It  does  not  appear  that  the  materials  transported 
in  the  Instant  case  come  within  the  classification  set  forth 
in  the  rule  or  interpretation  set  forth  next  hereabove. 

And  for  the  purpose  of  this  opinion,  we  take  it  for 
granted  that  the  holders  of  regular  route  permits  are 
equipped  to  service  and  ready  to  service  the  public  in  trans- 
porting the  material  under  consideration  fr^m  St.  Louis  to 
Potosi,  and  tiat  this  is  an  intrastate  shipment. 

The  route  from  St.  Louis  to  Potosi  being  a regular 
route  for  one  or  more  holders  of  such  permits,  and  the  route 
or  permit  granted  to  the  Park  Transportation  Company  being 
an  irregular  route,  it  follows  that  the  Park  Transportation 
Company  does  not  have  the  legal  ri^tit  to  transport  goods 
or  materials  over  said  regular  route  from  St.  Louis  to 
Potosi  and  deliver  them  to  points  thereon  that  are  serviced 
by  the  regular  route  permit  holders. 

'irtiile  section  5270  (e)  prescribes  that  it  shall  be 
unlawful  for  a contract  hauler  to  "accept"  property  for 
transportation  from  a point  on  a regular  route  destined  to  a 
point  on  a regular  route,  etc.,  and  that  the  offending  person 
is  punishable  as  provided  by  Section  5275,  said  sub-section  ( e ) 
does  not  appear  to  be  the  only  penalty  section  for  violation 
of  the  Bus  and  Truck  Law,  and,  moreover,  it  covers  only  con- 
tract haulers,  section  5275  is  the  general  penalty  section 
(and  indeed  is  the  section  prescribing  the  amount  of  penalty 
for  contract  haulers)  and  defines  the  prohibited  class  to  be 
any  person  who 

"violates  or  fails  to  comply  with  or  who 
procures,  aids  or  abets  in  the  violation 
of  any  provision  of  this  act,  or  who 
fails  to  obey,  observe  or  comply  with  any 
order,  decision,  rule  or  regulation, 
direction,  demand  or  requirement  of  the 
Commission,  * * * shall  be  guilty  of  a 
misdemeanor  and  punishable  by  a fine  not 
exceeding  one  thousand  dollars  or  by  im- 
prisonment in  the  county  Jail  not  exceed- 
ing one  year,  or  by  both  such  fine  and 
imprisonment. " 

Under  this  provision,  any  person  who  violates  this 
law  may  be  punished,  and  the  criminal  act  is  the  prohibited 
transporting  of  the  material  as  well  as  the  acceptance  of  the 
material  for  such  purpose,  and  the  party  so  offending  may  be 
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prosecuted  in  any  county  through  or  into  which  he  eo  illegally 
transports  tie  material.  The  transporting  of  the  material  for 
ever  so  short  a distance  within  a county  under  such  conditions 
is  an  illegel  act  for  which  the  offending  nerson  may  be 
prosecuted. 


ld..CLJsION 


It  therefore  appears  that  the  route  over  which  the 
ParA  Transportation  Company  is  transporting  the  materials  in 
question  is  serviced  by  holders  of  regular  route  permits, 
and  that  the  Par^  Transportation  Company  is  not  authorized 
by  law  to  so  transport  said  materials  from  St.  Louis  to  Potosi, 
Missouri,  and  that  if  it  is  so  transporting  them,  it  is  subject 
to  prosecution  therefor,  and  the  venue  for  such  prosecution 
may  be  in  any  county  into  or  through  which  such  goods  are  so 
illegally  transported. 


Yours  very  truly, 


DKAKE  WATSON, 

Assistant  Attorney  General. 


APPROVED : 


^ 01  IN  W.  KOFT^IaN,  Jr., 
(Acting)  Attorney  General. 
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RECORDER'S  FEES:  Recorder  of  Deeds  is  not  entitled  to  compen 

sation  for  making  certified  copies,  jut  is 
entitled  to  fifty  cents  for  his  certificate 


January  10,  1936. 


Hon.  John  P.  English, 
Recorder  of  Deeds, 

St.  Louis,  j l3souri. 


1^ 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"On  October  17th,  1935  we  issued  two 
certified  copies  of  Trust  Deeds  to  a 
--r.  C’Herin,  as  you  will  note  in  the 
enclosed  correspondence  v/hich  I forward 
to  you. 

"This  matter  is  now  in  the  hands  of 
~r.  John  Dickinson,  Ass't.  Attorney 
General,  whom  I advised  how  we  derived 
the  prices  of  the  above  copies. 

"I  advised  him  that  we  operate  under 
section  11605  of  the  State  Statutes  when 
making  a certified  copy  of  our  records. 
This  being  the  only  Section  covering  a 
fee  for  the  issue  of  seme,  this  office 
has  been  authorizing  a fee  of  15£  per 
100  words  as  described  in  said  section. 

If  you  will  be  kina  enough  to  take  this 
matter  further  with  ,.r.  Dickinson  it  will 
be  greatly  appreciated,  as  you  will  note 
I referred  him  to  you. 

"After  consulting  our  correspondence  with 
Hr.  Dickinson,  kindly  advise  me  as  to 
your  opinion." 


Hon.  John  P.  Rnglish 
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along  with  the  same  is  attached  correspondence  with 
kr.  John  kickinson,  assistant  Attorney  General,  department 
of  Justice,  Washington,  l).  C. 

section  11Q05,  R.  $.  ko.  1929,  referred  to  hy  you, 
does  not  apply  to  the  amount  of  fees  to  be  charged  by  your 
office  for  copying  and  authenticating  records  on  file  therein. 
That  section  states:  "The  state  shall  be  entitled  to  fees 
for  services  to  be  rendered  by  the  secretary  of  state  as 
follows",  and  the  provisions  thereof  with  reference  to  fees 
apply  only  to  the  fees  which  may  be  charged  by  the  secretary 
of  statefs  office. 

Section  11804  is  the  section  which  prescribes  the 
fees  which  may  be  charged  by  recorders  for  their  services, 
and  sets  them  forthas  follows: 

"lor  recording  every  deed  of  instrument, 

for  every  hundred  words  $ .10 

In  addition  to  the  above  fee  for  record- 
ing deeds,  they  shall  be  allowed  for 
recording  every  such  instrument  re- 
lating to  real  estate,  a fee  of  ten 
cents,  as  a compensation  for  making 
and  preserving  direct  ana  inverted 
indexes  to  every  book  containing 
deeds  affecting  reel  estate. 


For  every  certificate  and  seal  .50 

For  recording  a plet  of  survey,  if  not 

more  than  six  courses  .40 

For  every  course  above  six  of  the  same..  .02 
For  copies  of  plats,  if  not  more  than 

3ix  courses  .40 

For  every  course  above  six .02" 


Section  1692  provides  as  follows: 

"In  all  cases  where  the  original  of  any  bond, 
contract  or  other  instrument,  for  the  record- 
ing of  which  provision  has  been  made  by  law, 
shall  appear  to  be  lost,  or  not  within  con- 
trol of  the  party  wishing  to  use  the  same, 
the  record  thereof,  or  a transcript  of  such 
record,  certified  by  the  custodian  thereof, 
under  the  seal  of  his  office,  may  be  read  in 
evidence  without  further  proof,  in  like  manner 
and  with  like  effect  as  in  the  case  of  the  loss 
of  duly  recorded  instruments  affecting  real 
estate." 


Hon.  John  t,  Ln0lish 
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Sections  11561,  50*8,  3049,  3039  and  3057  define 
certain  powers  of  the  recorder  of  deeds,  hut  we  do  not  find 
any  statute  in  Missouri  which  nates  it  the  duty  of  the 
recorder  of  deeds  to  furnieh  certified  copies  of  instruments 
on  file  in  his  office. 

Statutes  with  respect  to  fees  must  be  strictly 
construed  and  compensation  to  the  recorder  for  his  official 
services  performed  is  allowed  only  where  there  is  statutory 
provision  made  for  the  payment  thereof.  If  there  is  no 
statute  providing  for  his  compensation,  he  is  not  entitled 
to  compensation,  notwithstanding  the  law  may  maice  it  hie 
official  duty  to  perform  certain  services. 

In  the  case  of  State  ex  rel.  Troll  v.  Brown,  146 
Lo.  401,  1.  c.  406,  the  Supreme  Court  of  this  state  says: 

"It  is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro- 
vided for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  the 
same  must  be  strictly  construed.  State 
ex  rel.  v.  ..'of ford,  116  ho.  220;  Shed 
vs.  Railroad,  67  ho.  687;  Gammon  v. 

Lafayette  Co.,  76  l.o.  675.  In  the  case 
last  cited  it  is  said:  'The  right  of  a 
public  officer  to  fees  1b  derived  from 
the  statute.  He  is  entitled  to  no  fees 
for  services  he  may  perform  as  such 
officer,  unless  the  statute  gives  it. 

.Then  the  statute  fails  to  provlue  a fee 
for  services  he  is  required  to  perform 
as  8 public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  such 
services.'  .illliams  v.  Chariton  Co.,  85 
mo.  645." 

In  the  case  of  state  ex  rel.  v.  Gordon,  245  uo.  12, 

1.  c.  27,  the  supreme  Court  of  this  str.te  declares  as  follows 

"Compensation  to  a public  officer  is  a 
matter  of  statute,  not  of  contract;  end 
it  does  not  depend  upon  the  amount  or  value 
of  services  performed,  but  is  incidental 
to  the  office. 
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'Throop  on  Public  Officers  [Sec.  443) 
says:  *It  has  been  often  held,  that 

an. officer’s  right  to  his  compensation 
does  not  grow  out  of  a contract  between 
him  and  the  State.  The  compensation 
belongs  to  the  officer,  as  an  incident 
of  his  office,  and  he  is  entitled  to  it, 
not  by  force  of  any  contract  but  because 
the  law  attaches  it  to  the  office.* 

"mechem  on  ruolic  Offices  and  Officers 
says:  ’see.  856.  Unless,  therefore, 

compensation  is  by  law  attached  to  the 
office,  none  can  be  recovered.  A person 
who  accepts  an  office  to  which  no  compen- 
sation is  attached  is  presumed  to  under- 
take to  serve  gratuitously,  and  he  cannot 
recover  anything  upon  tne  ground  of  an 
implied  contract  to  pay  whet  the  service 
is  worth. * * * • • 

"In  bank  v.  nefrigerating  Co.,  256  mo. 
414,  Brown,  J.,  speaking  for  the  court, 
s ys:  *^hen  the  law  requires  a specific 
service  to  be  performed  by  a public 
officer,  he  must  perform  that  service 
regardless  of  whether  any  provision  has 
been  made  to  pey  him  for  same.’ 

"Not  only  is  the  right  to  compensation 
dependent  upon  statute,  but  the  method 
or  particular  mode  provided  by  statute 
must  be  accented.  On  this  point  the 
Kansas  City  Court  of  Appeals  says:  *It 
seems  the  general  rule  in  this  country, 
as  announced  by  the  decisions  and  text- 
writers,  that  the  rendition  of  services 
by  a public  officer  is  to  be  deemed 
gratuitous,  unless  a compensation  there- 
for is  provided  by  statute,  .aid  further, 
it  seems  well  settled  that  if  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is  con- 
fined to  that  manner,  and  is  entitled 
to  no  other  or  further  compensation,  or 
to  any  different  mode  of  securing  the 
same.  * * **" 
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And  at  page  29  the  Court  says: 

".us  the  Legislature  may  fix  such 
compensation  to  a public  office  as 
it  sees  fit,  or  none  at  all,  we  can 
see  no  constitutional  objection  to 
its  attaching  such  conditions  as  it 
deems  proper  to  the  payment  of  the 
compensation,  such  conditions  to  be 
binding  upon  any  one  who  thereafter 
enters  upon  such  of! ice  and  performs 
its  duties.  As  stated  above,  the 
compensation  has  no  relation  to  tne 
amount  or  value  of  the  service.  There 
cen  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  officer  takes 
the  office  cum  onere.  Having  accepted 
it  with  the  conditions  imposed  by  the 
Legislature,  upon  whose  will  he  must 
defend  for  any  compensation  at  all, 
he  c:  nnot  afterwards  challenge  the 
power  of  the  Legislature  to  impose 
such  conditions.*’ 

In  the  case  of  ning  v.  xiiverland  Levee  District, 
279  3.  W.  195,  the  court  says,  1.  c.  196: 

"It  is  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  e matter  of  statute  and  not  of 
contract,  and  that  compensation  exists, 
if  it  exists  at  ail,  solely  as  the 
creation  of  the  lew  and  then  is  in- 
cidental to  the  office.  • * * » 
Furthermore,  our  supreme  Court  has 
cited  with  approval  the  statement  of 
the  general  rule  to  be  found  in  State 
ex  rel.  ,edekint.  v.  i~cCracken,  60  Mo. 

App.  loc.  cit.  656,  to  the  effect  that 
the  rendition  of  services  by  a public 
officer  is  to  be  deemed  gratuitous 
unless  a compensation  therefor  is 
provided  by  statute,  and  that  if  by 
statute  compensation  is  provided  for 
in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner 
and  is  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode  of 
securing  the  sene." 


Hon.  «ohn  P.  Hn^lish 
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It  would  seem  that  If  the  Legislature’s  attention 
was  celled  to  the  fact  that  there  is  no  statute  authorizing 
compensation  to  e recorder  of  deeds  for  making  certified 
copiee  of  instruments  in  his  office,  that  body  would  remedy 
the  situation,  but  until  they  hare  so  remedied  it  by  passing 
a law  which  clearly  gives  the  recorder  such  compensation, 
he  is  not  entitled  to  it.  .e  can  only  construe  the  law  as 
written. 


GOKCLIfclOK 


It  is  our  opinion  that  the  recorder  of  deeds  is  not 
authorized  by  law  to  collect  a fee  for  making  certified 
copies  of  instruments  on  file  and  of  record  in  his  office, 
but  he  is  entitled  to  a fee  of  fifty  cents  for  affixing  his 
certificate  to  copies  thereof  when  made. 


Yours  vary  truly, 


assistant  xttorney  General. 


.iPPh.0V.si> : 


(Acting)  Attorney  General, 


DW:HB 


TAXATION:  Right  to  compensation  for  Improvements  by  certlrlcate 
holder  upon  improvements  made  by  certificate  holder. 


Honorable  Melvin  Englehart 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 


Dear  Mr.  Englehart: 

Acknowledgment  Is  herewith  made  of  your  communication 
of  January  24.  1936,  requesting  an  oolnlon  of  this  office 
on  the  following  matter: 

"If  you  have  prepared  an  opinion  on 
the  meaning  of  the  last  provision  of 
the  above  quoted  section,  hereinafter 
set  out.  or  If  you  have  not  prepared 
an  opinion  oh  It.  please  write  me 
your  opinion  as  to  Its  meaning  and 
application. 


The  above  quoted  section  provides  the 
manner  of  payment  of  improvements  made 
and  erected  on  land  purchased  at  a 
delinquent  tax  sale  and  the  last 
provision  therein  Is  as  follows,  to- 
wit,  'No  compensation  shall  be  allowed 
for  improvements  made  before  the 
expiration  of  two  years  from  the  date 
of  sale  for  taxes.'  Section  9966a, 
Laws  1933,  page  437,  provides  that 
no  owner  may  redeem  the  land  sold  for 
taxes.  If  not  redeemed  within  two 
years  from  the  time  of  sale.  I do 
not  understand  the  meaning  of  the  last 
provision  of  section  9956d  when  read 
in  connection  with  seotlon  9966a.  If 
the  last  provision  of  section  9966a 
is  followed  there  is  no  compensation 
at  all  for  Improvements  made  on  lands 
purchased  at  tax  sales.  If  the  pur- 
chaser cannot  redeem  after  t wo  years 
from  the  date  of  the  sale,  why  Is 
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section  9966d  written  in  the  statutes, 
setting  out  how  the  owner  shall  com- 
pensate the  purchaser  at  the  tax  sale, 
if  the  owner  does  not  have  to  pay  for 
improvements  that  were  erected  within 
two  years  after  the  date  of  sale?" 

One  place  iny'our  communication  you  have  referred  to 
Section  9956d.  I presume  that  that  should  read  "99660",  and  shall 
reply  to  your  inaulry  an  that  supposition.  Section  9966a  provides 
for  the  redemption  of  land  from  tax  sale  and  provides  in  part: 

"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  Interest  therein,  may 
redeem  the  same  at  any  tine  during  the 
two  years  next  ensuing,*  * *" 

However,  I direct  attention  to  the  provisions  of  Section  9956b 
which  provides: 

"Infants,  idiots,  insane  persons  and 
persons  in  confinement  may  redeem  any 
lands  belonging  to  them  sold  for  taxes, 
within  two  years  after  the  expiration 
of  such  disability,  in  the  same  manner 
as  provided  in  the  preceding  section 
for  redemption  by  other  persons." 

Thus  we  see  that  by  this  section  the  redemption  period 
in  certain  cases  might  be  extended  materially  beyond  the 
ordinary  expiration  date.  It  might  be  ten  years  or  more  before 
the  minor  b*ecomes  of  age  and  two  years  thereafter  would  be  allowed 
him  within  which  to  redeem  the  property.  During  that  ten  years 
or  so  the  purchaser  at  the  tax  sale  might  have  made  valuable 
and  lasting  improvements  and  under  the  provisions  of  Section  9966c 
he  would  be  permitted  to  obtain  payment  of  the  reasonable  value 
of  such  improvements.  It  is  oulte  true  that  this  section  closes 
with  this  sentence: 

"No  compensation  shall  be  allowed  for 
improvements  made  before  the  expiration 
of  two  years  from  the  date  of  sale  for 
taxes. 
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It  is  thus  apparent  that  the  Legislature  did  not  in- 
tend that  a tax  sale  purchaser  could  obtain  possession  of  the 
Droerty  under  Seotlon  9954a  at  the  expiration  of  one  year  from 
the  date  of  the  sale  and  make  such  valuable  and  lasting  im- 
provements thereon  as  it  would  make  it  impossible  for  the  dis- 
tressed taxpayer  to  redeem  the  land  from  the  srle.  It  is  our 
view  that  this  is  the  construction  to  be  placed  upon  this  law 
and  that  given  such  construction  it  presents  a somewhat  workable 
plan. 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  the 
holder  of  a certificate  of  purchase  cannot  obtain  payment  for 
valuable  and  lasting  improvements  made  before  the  expiration 
of  two  years  from  the  date  of  the  sale  and  that  such  provision 
1 8 consistent  with  Sections  9956a  and  9956b. 


<ui nnx  vx«  jlxh*x\|  «ji*#  f \/ 

Assistant  Attorney  General 


APPROVED: 

RSTMcXTTthTCI 

Attorney  General 


HGWsMM 


INHERITANCE  TAX: 


Legacy  of  U.S.  bonds  or  other  government  securities 
not  exempt  from  provisions  of  inheritance  tax  laws 
of  State  of  Mo* 


February  17,  1936. 


Hon.  John  A.  Eversole, 
i-rosecuting  .attorney, 
ashington  County, 
Fotosi,  Missouri. 


Dear  oir: 


This  department  is  In  receipt  of  your  request 
for  an  opinion  as  to  the  following  question: 

"’  ill  your  office  please  furnish 
me  with  an  opinion  as  to  whether 
United  states  Government  Bonds, 
which  are  exempt  from  other  taxa- 
tion, are  subject  to  the  payment 
of  inheritance  tax  under  our 
Missouri  statute?" 

In  the  first  place,  the  Missouri  Inheritance  Tax 
1 8 not  a tax  on  property,  but  is  an  excise  tax  on  the  right 
to  receive  property.  In  Re  Rosing* s Estate  (supreme  Court  of 
Missouri),  65  o.  . (2d)  495.  olnoe  the  tax  is  b ot  on  the 
property  transferred,  it  would  seem  to  make  little  difference 
that  the  property  transferred  was  comprised  of  government 
bonds. 


In  the  case  of  In  Re  Jherman,  155  h.Y.  1,  Chief 
Judge  Andrews  said: 

"The  so-called  tax  is  an  exaction 
made  by  the  state  in  the  regu- 
lation of  the  right  of  devolution 
of  property  of  decedents,  which 
is  created  by  law,  and  which  the 
law  may  restrain  or  regulate. 

.hat ever  the  form  of  the  property, 
the  right  to  succeed  to  it  is  created 
by  law,  and  if  the  property  con- 
sists of  government  securities, 
the  transferee  derives  his  right 
to  take  them  as  he  does  his  right 
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to  take  any  other  property 
of  the  decedent,  under  the 
laws  of  the  state,  and  the 
state  by  these  statutes  makes 
the  right  subject  to  the  burden 
imposed*” 


And,  in  the  case  of  Plummer  v.  Color,  decided  by  the 
oupreme  Court  of  the  United  states,  44  L.  Ad.  996,  the  Court  held 
that  a legacy  of  United  Jtates  bonds  was  not  exempt  from  the 
inheritance  tax  lews  of  New  York.  Specifically,  the  Court  said 
(1008): 


”?/e  think  the  conclusion 
fairly  to  be  drawn  from  the 
state  and  Federal  cases  is 
that  the  right  to  take  property 
by  will  or  descent  is  derived 
from  and  regulated  by  municipal 
law;  that,  in  assessing  a tax 
upon  such  right  or  privilege, 
the  state  may  lawfully  measure 
or  fix  the  amount  of  the  tax  by 
referring  to  the  value  of  the 
property  passing;  and  that  the 
incidental  fact  that  such  property 
is  composed,  in  whole  or  in  part, 
of  Federal  securities,  does  not 
invalidate  the  tax  or  the  law 
under  which  it  is  imposed.1' 


COACLliolUh 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  a legacy  of  United  states  Bonds,  or  other  government 
securities,  is  not  exempt  from  the  provisions  of  the  inheritance 
tax  la^s  of  the  otate  of  kissouri. 


Respectfully  submitted, 


<J?PR0V.i2D: 


JOHN  W.  HOFFMAN,  Jr., 
assistant  Attorney  General. 


Attorney  General. 


ELECTIONS:  Absentee  ballots  - An  absentee  voter  may  vote  his  ballot 
immediately  upon  receipt  of  same  or  on  any  day  prior  to  and  including 
day  of  election.  Elector  voting  absentee  ballot  must  be  within  the 
confines  of  the  State  of  Missouri. 


September  30,  1936. 


f 


Mr.  0.  M.  Ennes, 

Clerk  of  County  Court, 
Barry  County, 
Cassville,  Missouri. 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  September  28 
and  tender  you  the  following  in  reply  thereto.  Your  letter 
is  as  follows: 


" * * * Is  it  the  intention  of 
the  law  and  in  your  opinion  would 
it  be  legal  for  a voter  who  is  to 
be  absent  from  his  county  on  elec- 
tion day  to  come  into  the  County 
Clerk’s  office  of  his  home  county 
six  days  before  election,  make 
application  end  at  the  3ame  time 
vote  his  ballot  before  said  county 
dark,  provided,  of  course,  that 
the  ballots  are  in  the  hands  of 
the  clerk?  Would  there  be  any 
difference  if  a voter  was  to  be 
out  of  the  Jtate  on  election  day?" 

In  1935,  the  Legislature  repealed  section  10182, 
which  was  passed  by  the  1933  Legislature,  end  enacted  Section 
10182  (Laws  of  Mo.  1935,  p.  264)  relating  to  absentee  ballots, 
which  provides  as  follows: 

'\jiy  elector  as  defined  in  the  fore- 
going 38ction  expecting  to  be 
absent  from  the  county  of  hi 3 
residence  on  the  day  of  such  elec- 
tion may,  not  more  than  thirty  nor 
less  than  five  days  prior  to  the  date 
of  3uch  election,  make  application 
in  person,  or  by  mail,  to  the  county 
clerk  or,  where  existing,  to  the 
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board  of  election  commission- 
ers, or  other  officer  or 
officers  charged  ^’ith  the  duty 
of  furnishing  ballots  for  such 
election  in  his  voting  precinct, 
for  an  official  ballot  for  said 
precinct  to  be  voted  at  such 
election.” 

Under  the  provisions  of  the  above  section,  the  voter 
may  make  application  not  more  than  30  or  less  than  5 days  ptior 
to  the  day  of  such  election. 

inferring  to  the  original  sections  repealed  and  amended 
in  1933  (Lavs  1933,  pp.  218-225  inclusive),  we  note  by  Jection 
10185  (p.  222)  that  the  time  limit  for  returning  an  absentee 
ballot  is  6:00  P.M.  of  the  day  next  succeeding  the  day  of  the 
election.  The  pertinent  part  of  said  section  is  as  follows: 

"auch  officer  shall  then  write 
or  print  upon  said  envelope 
the  following:  ’.absentee  ballot 
of  (insert  name  of  voter)  marked 
and  sealed  in  my  presence'  which 
certificate  shall  be  signed  by 
such  officer  and  his  official 
title  noted  thereon,  and  the 
envelope  shall  be  by  such  voter 
sent  by  mail,  postage  prepaid, 
to  the  officer  issuing  the  ballot, 
or,  if  more  convenient,  it  may 
be  delivered  in  person  and  such 
official  issue  his  written  receipt 
therefor,  but  in  any  event  it 
must  be  returned  into  the  hands 
of  the  issuing  official  not 
later  than  6:00  o'clock  P.M. 
of  the  day  next  succeeding  the 
day  of  such  election.” 


COKCLUjIOM 

It  being  only  necessary  for  the  voter  to  execute  his 
absentee  ballot  before  a person  authorized  to  administer  oathe 
in  the  Utate  of  Missouri,  it  is  the  opinion  of  this  department 
that  an  absentee  voter  may  vote  his  ballot  immediately  upon 
receipt  of  the  same,  or  at  any  time  prior  to  and  including  the 
day  of  the  election. 

By  the  terms  of  section  10165,  supra,  we  are  of  the  further 
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opinion,  in  answer  to  your  specific  question,  that  the  elector 
may  apply  in  person  to  the  County  Clerk  or  to  the  Board  of 
Election  Commissioners,  receive  his  ballot  and  vote  the  same 
before  the  County  Clerk  at  one  and  the  same  time. 

In  regard  to  your  inquiry,  to-wit,  "would  there  be 
any  difference  if  a voter  was  to  be  out  of  the  Btate  on  election 
day",'  we  are  of  the  opinion  this  would  make  no  material  differ- 
ence, as  the  main  requisite  is  to  the  effect  that  the  voter 
when  voting  the  absentee  ballot  must  be  within  the  confines  of 
the  dtate  cf  ^lissouri.  as  to  his  actions  or  whereabouts  after 
voting,  we  think  the  same  would  be  immaterial  and  of  no  conse- 
quence. 


Very  truly  yours. 


OLLIVEH  W.  NOLEN, 
Assistant  Attorney  General. 


aPPHOVED: 


Jwr..  r.  BGifEUAN,  Jr., 
(acting)  Attorney  General 


BLIND  PERSONS  ) 

) 

BLIND  PENSIONS:  ) 


In  an  estate  by  the  entirety  each 
owns  the  whole. 


February  14,  1936, 


Miss  I-arie  1.  Finan 

Pension  secretary 

Missouri  Commission  for  the  Blind 

4342  I.cPherson  Av  nue 

St.  Louis,  Missouri 


He : hmmett  N.  Sage 

#20  >helby  County. 


Dear  Miss  inan: 


This  is  to  acknowledge  your  letter  which,  in  part, 
reads  as  follows: 

"The  above  has  been  on  the  blind  pen- 
sion roll  since  March  4,  1930.  VSe  were 
a vised  his  wife  had  inherited  some 
money  from  her  mother  who  passed  away 
in  October  1934  and  made  an  investigation 
of  the  case.  e learned  that  the  total 
estate  of  the  deceased  mother  was  {4326.70 
and  after  all  expenses  were  paid  there 
was  a balance  of  ^ 3630.84  which  was  in- 
herited by  Mrs.  Sage  as  the  only  heir. 

Part  of  this  was  a house  in  which  Mr.  & 

Mrs.  Sage  are  now  living  and  which  has 
been  appraised  at  £500.00. 

"In  addition  to  this  inheritance  of 
3630.84  our  investigation  disclosed 
that  Mr.  a Kirs,  ^a^e  owned  jointly  an 
bO  acre  farm  valued  at  $2150.00  and  a 
house  and  ten  acres  valued  at  $1190.00. 

Mrs.  Sage  advised  our  investigator  she 
had  been  forced  to  sell  some  of  the 
bonds  which  she  had  inherited  and  at 
the  time  of  our  investigator’s  call  on 
November  14,  1935,  Mrs.  Sage  advised 
she  still  had  ; 3400.00  of  her  inheritance. 


riss  fcarie  h . Finan 


-2 


Feb.  14,  1956 


"We,  therefore,  notified  Mr.  Sage  that 
it  would  be  necessary  to  strike  his 
name  from  the  blind  pension  roll, 
since  the  blind  pension  law  under 
Section  8893  provides  that  no  blind 
person  who  lives  with  a sighted 
husband  or  wife  who  has  property  or 
an  interest  in  property  to  the  value 
of  s 5000.00  or  more  shall  be  eligible 
to  receive  the  pension. 

" e further  advised  him  that  i!rs.  age 
had  property  because  of  this  inheri- 
tance in  the  amount  of  §3400.00  which 
plus  the  farm  at  $2150.00  and  the  house 
and  ground  at  $1190.00  made  a total 
of  $6740.00  which  is  more  than  the 
$5000.00  limit  allowed  by  the  blind 
pension  law. 


****** 

"we  will  much  appreciate  if  you  will 
advise  whether  or  not  under  the  circum- 
stances Mr.  Sage  is  eligible  to  receive 
the  blind  pension,  and  if  we  have  inter- 
preted the  law  relative  to  property 
owned  jointly  and  have  erred  in  notifying 
him  he  is  to  be  stricken." 


Section  8893,  R.  S.  Mo.  1929,  provides  in  part  as 

follows  s 


"Provided  that  no  such  person  shall 
be  entitled  to  a pension  under  this 
article  * * * * who  lives  with  a 
sighted  husband  or  wife  who  * * * * 
has  property  or  an  Interest  in  property 
to  tne  value  o7  TTve  thousancT* ( $5o6o  : 
dollars  or  more." 

You  will  note  that  the  above  statute  uses  the  words 
"has  property  or  an  interest  in  property." 
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The  facts  in  your  letter  show  that  Mr.  .>age  is 
blind  and  has  a sighted  wife  who  inherited  and  now  has 
a separate  estate  of  the  value  of  3400.00;  that  penSlbner'' 
o&ge  and  his  wife  own  as  tenants  by  the  entirety,  property 
of  the  value  of  | 3340 .00.  Therefore,  does  Mrs.  Sage,  the 
sighted  wife  of  pensioner,  have  property  or  an  interest  in 
property  to  the  value  of  £5000.00  or  more? 

There  is  no  question  but  that  Mrs.  Sage's  separate 
estate  amounts  to  £5400.00  as  shown  by  your  letter,  and 
that  she  likewise  has  an  interest  in  an  estate  by  the 
entirety,  and  if  her  interest  in  said  estate  by  the 
entirety  amounts  to  $1600.00,  or  more,  pensioner  would  not 
be  entitled  to  remain  on  the  pension  roll.  Thus,  the  only 
question  presented  for  determination  is  to  ascertain 
Mrs.  age's  interest  in  property  held  b the  entirety  or 
Jointly  with  her  husband. 

Section  3114,  R.  S.  Mo.  1929,  provides  as  follows: 

•l  very  interest  in  real  estate  grant- 
ed or  devised  to  two  or  more  persons, 
other  than  executors  and  trustees 
and  husband  and  wife,  shall  be  a tenancy 
in  cor.  on,  unle ss  expressly  declared, 
in  such  .rant  or  devise,  to  be  in  Joint 
tenancy." 


In  ’.Tharton  et  ux.  v.  Citizens  Bank  of  Bosworth,  15 
S.  W.  (2d)  060,  the  Kansas  City  Court  of  ^.p^als,  in  discuss 
intestates  by  the  entirety,"  said  the  following  (page  862): 

"At  common  law  man  and  wife  were  con- 
sidered as  one.  In  Missouri  the 
enabling  statutes  have  given  a married 
woman  power  to  contract  and  to  convey 
her  property;  but  so  far  as  estates  by 
the  entirety  are  concerned,  the  ancient 
conception  of  nan  and  wife  still  lives. 

As  one,  they  are  endowed  with  character- 
istics of  a legal  entity  that  has  power 
to  own  real  and  personal  property,  sub- 
ject the  property  to  liens  and  charges. 
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and  to  contract  debts,  which#  when 
reduced  to  Judgment  against  the  entity 
(a  Joint  Judgment  against  both  spouses)# 
will  permit  its  property  to  be  s Id 
under  an  execution  on  that  judgment. 

None  of  these  things  may  be  accomplished 
by  dealing  with  or  against  either  spouse, 
but  only  by  dealing  with  or  against 
them  Jointly.  But  man  and  wife  do  not 
constitute  an  artificial  person.  It  Is 
impossible  to  obtain  a judgment  against 
the  entity,  independent  of  a Judgment 
against  its  natural  members.  JPhe  Judg- 
ment must  be  against  the  husband  and  wife# 
Such  a judgment  has  all  the  characteristics 
of  a Joint  Judgment  against  codebtors,  so 
t at  the  property  of  each  may  be  seized 
under  execution  for  the  satisfaction  of 
the  full  amount  of  the  Judgment.  But  it 
has  another  characteristic.  It  will 
support  the  levy  of  an  execution  upon 
the  estate  by  the  entirety,  ihere  is 
no  other  method  of  subjecting  this 
estate  to  the  satisfaction  of  a debt, 
without  the  aid  of  a lien  voluntarily 
created  by  the  husband  and  wife." 


In  jVimbush  v.  Danforth  et  al.,  238  8.  W.  460,  the 
Sunrerae  Court  of  Missouri  said  the  following  (1.  c.  466): 

"The  character  of  the  estate  known 
as  an  estate  by  the  entirety  has  long 
been  firmly  Intrenched  in  the  law  of 
this  state  ************* 

«”ith  the  adoption  of  the  comnion  law 
doctrine,  there  was  necessarily  adopted 
the  attributes  of  the  estate,  viz: 

That  neither  the  husband  nor  wife  was 
seized  of  moieties  but  of  entireties, 
each  being  the  owner  of  the  entire 
estate  •»***.  in  ffllson  v.  c;irost, 

186  Mo.  1.  c.  319,  85  S.  W.  377,  105 
Am.  St.  Rep.  619,  2 Ann.  Cas.  557, 

Judge  Valliant,  in  speaking  of  this 
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estate  said: 

"'In  an  estate  of  the  entirety,  the 
husband  and  the  wife  during  their 
joint  lives  each  owns,  not  apart,  or 
a separate  or  a separable  Interest, 

BuFt  he  whoTe , and  therefore  the  death 
of  one  leaves  the  other  still  holding 
the  whole  title  as  before,  with  no 
one  to  share  it." 

See  also:  Locksmax  v.  Cramer  et  al . , 216  S,  W, 
575;  rost  v.  Frost,  200  Mo.  474;  Otto  F.  Stifel’s  Union 
Brewing  Co.  v.  3axy,  273  Mo.  159. 

The  Court  of  Civil  Appeal  of  Texas  in  the  case  of 
Mercury  Ire  Insurance  Co.  v.  Duneway,  74  3.  V . (2d)  418, 
1.  c.  419,  said: 

"The  rights  of  the  husband  and  wife 
in  community  property  are  unified  and 
equal  ana  their  tit?e  thereto  and 
interest  therein  is  the  same.  (Cases 
cited.)" 


hat,  then,  is  Mrs.  Sage»s  interest  in  property  held 
by  the  entirety  with  her  husband V--a  one -half  interest V-  a 
one-third  interest*-  or  a whole  interest*-  or  any  interest* 

The  Missouri  decisions  are  unanimous  to  the  effect 
that  in  estates  by  the  entirety  each  owns  the  whole  interest 
Note  the  language  of  the  court  in  Timbush  v.  Danforth,  supra 
to  the  effect  that  the  husband  and  wife  in  an  estate  by  the 
entirety  each  owns,  not  a part,  or  a separate  or  a separable 
interest,  but  the  whole  of  the  estate.  Thus,  If  Mrs.  hags 
owns  the  whole  of  the  estate,  then,  of  course,  her  interest 
in  the  estate  amounts  to  the  full  value  of  the  estate,  or  , 
as  stated  in  your  letter,  the  sum  of  $3340.00. 

The  pension  law  is  for  the  aid  of  indigent  deserving 
blind  persons.  The  Legislature,  in  our  opinion,  did  not 
intend  that  persons  having  property  or  an  interest  in 
property  exceeding  the  value  of  $5000.00  should  be  entitled 
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to  the  benefits  of  the  pension  act.  Using  the  figures 
contained  in  vour  letter, as  to  the  interest  Mrs.  age 
has  in  property,  shovs  a total  amount  of  $>6,740.00,  and, 
if  3aid  figures  are  true  and  correct,  it  would  be  our 
opinion  that  under  and  by  virtue  of  Section  8896,  R.  S. 

Mo.  1929,  that  said  pensioner  should  be  removed  and 
stricken  from  the  pension  rolls.  rhile  it  might  be  a 
harsh  act  to  remove  pensioner,  yet  no  alternative  is  per- 
mitted. In  this  connection,  we  are  reminded  of  the  language 
of  the  supreme  Court  of  Missouri,  en  banc,  in  the  case  of 
gtate  ex  rel.  Palmer  v.  Thompson,  297  S,  62,  when  the 
court  said: 


"Respondent  simply  did  his  unpbasant 
duty  under  the  law  when  he  struck  the 
name  of  relator  from  the  blind  pension 
rolls  under  the  circumstances." 


Yours  very  truly. 


James  L.  riornBostel 
Assistant  Attorney-General 


APPROVED : 


ROY  i-CKITTRICK 
ittorney-General 


JhH  :E  G 
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"Income,"  as  found  in  Section  8893,  R.  S,  1929, 
discussed  and  defined. 


February  2.  , 1936. 


Miss  ;-:arie  M,  Finan 

Pension  Secretary 

Missouri  Commission  for  the  Blind 

4342  McPherson  Avenue 

St.  Louis,  Missouri 


F I LED 


Dear  Miss  Finan: 


This  is  to  acknowledge  your  letter  dated  February 
21,  1936,  wherein  you  request  an  opinion  relative  to  the 
?/ords  "income"  and  "recipient,"  found  in  Section  8893,  R,  S, 
Mo.  1929.  Your  letter  reads  in  part  as  follows: 

"A.  previous  ruling  provides  no  dis- 
tinction between  net  or  gross  income 
and  bused  on  this  ruling  we  have  been 
striking  from  the  roll  pensioners 
engaged  in  business  who  have  been  the 
recipients  of  more  than  S600.00  per 
year,  or  whose  sighted  spouses  have  been 
the  recipients  of  $6C0.00  or  more  per 
year  from  any  source  whatever,  ffe  have 
likewise,  rejected  the  applications  of 
persons  whose  income  or  whose  sighted 
spouses  income  is  more  than  $600.00 
per  year, 

" e now  have  a case  of  a pensioner 
whose  sighted  wife  operates  a store 
and  who  states  her  daily  receipts 
amount  to  $6.00  or  $8.00  per  day  which 
of  course  is  gross,  and  he  is  protecting 
the  action  of  the  Commission  in  s r iking 
him  from  the  roll, 

".ill  you  please  be  so  kind  as  to  furnish 
us  with  an  opinion  covering  this  section 
of  the  law." 
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Section  8893,  referred  to  in  your  letter,  lists 
the  qualifications  for  persons  eligible  to  receive  pensions 
and  no  person  is  entitled  to  a pension  unless  such  have  the 
necessary  qualifications.  The  Legislature  provided  that  a 
person  having  an  income  cr  the  recipient  of  £600.00  per 
annum,  would  not  be  entitled  to  the  benefits  of  the  blind 
pension  act;  Section  8893,  supra,  having  this  proviso: 

"Provided,  that  no  such  person  shall 
be  entitled  to  a pension  under  this 
article  who  has  an  income,  or  is 
the  recipient,  of  six  hundred  (;600.00) 
dollars  or  more  per  annum  from  any 
source  whatever,  * * * * or  who  lives 
with  a sighted  husband  or  wife  who  has 
an  income  or  is  the  recipient  of  six 
hundred  (£600.00)  dollars  or  more  per 
annum  from  any  source  whatever  *•  * *" 


A reading  of  the  sections  pertaining  to  pensions 
for  deserving  blind  people  show  that  the  Legislature  Intended 
the  pension  to  be  used  for  the  purpose  of  maintaining  and 
supporting  said  persons.  It  follows  that  a person  who  is 
being  maintained,  or  has  sufficient  income  or  funds  with 
which  to  supply  daily  wants,  would  not  be  eligible  to  the 
pension. 


A pension  is  in  no  sense  a contractual  obligation. 
It  is  merely  a bounty,  a gratuitous  allowance  which  arises 
purely  from  the  graciousness  of  the  State.  One  has  neither 
a property  nor  a vested  right  in  it.  Corpus  Juris,  Vol.  48, 
page  786,  enunciates  the  above  rule  as  follows: 

"Pensions,  it  is  said,  are  mainly 
designed  to  assist  the  pensioner  in 
providing  for  his  dally  wants.  A 
pension  is  not  a matter  of  contract, 
and  1 8 not  founded  upon  any  legal 
liability.  No  man  has  a legal  vested 
right  to  a pension;  it  is  a mere  bounty 
or  gratuity  given  by  the  government 
«-»**•**  And  although  existing 
pension  laws  may  entitle  one  to  a pension 
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the  government  may,  at  its  pleasure, 
at  any  time,  change  the  amount  thereof 
or  revoke  or  destroy  it  altogether." 


The  narrow  question  presented  for  our  opinion  con- 
cerns the  definition  to  oe  given  to  the  words  "income"  and 
"recipient,"  found  in  Section  8893,  supra.  We  do  not  find 
any  case  in  Missouri  that  defines  the  word  "income"  as  used 
in  Section  8893.  However,  Corpus  Juris,  Vol.  31,  page  396, 
says  the  following  in  defining  "income": 

"•Income'  is  a broad,  comprehensive, 
flexible,  inclusive,  and  generic  term, 
capable  of  definition.  Although  it 
has  a well  defined  meaning,  not  only 
in  common  speech,  but  also  under  judicial 
construction,  there  appears  to  be  some 
difficulty  about  its  precise  and 
scientific  definition.  * * * Generally 
the  term  may  be  defined  as  meaning  all 
that  comes  in;  * * * that  which  has  come 
in v * a-  that  which  comes  in,  no t "that 
wKich  comes  in  less  an  outgoing;  * * * 
the  gross  amount  received  by  a person; 

* * * what  a person  can  add  to  his 
stock  or  spend;  what  comes  in;  what  has 
come  in;  * * *" 


Corpus  Juris  in  the  same  volume  also  calls  attention 
to  the  fact  that  there  are  two  kinds  of  income,  namely,  gross 
income  and  net  income,  and  "gross  income"  is  defined  at  page 
401,  Vol,  31,  as  follows: 

"•Gross  Income.  A term  whose  construc- 
tion and  meaning  depend  upon  the  context 
and  subject  matter;  the  entire  amount 
that  the  use  of  the  principal  yields; 
the  total  receipts  from  a business  before 
deducting  expenditures  for  any  purpose. 

As  applied  to  a partnership,  the  entire 
profit  arising  from  the  conduct  of  the 
business.  It  may  be  equivalent  to 
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'gross  proceeds'  or  'gross  receipts.' 
However,  the  words  'gross  income'  may 
not  mean  'gross  receipts.'" 


"Net  income"  is  defined  at  page  402,  Corpus  Juris, 
supra,  as  follows: 

"Net  Income.  ;vhile  generally  the 
word  'income'  has  a different  signi- 
fication from  'net  income,*  the  usual 
and  ordinary  meaning  of  the  word,  when 
used  alone,  may  be  'net  income; ' and 
in  the  ordinary  commercial  sense,  the 
term  may,  especially  when  connected  with 
the  word  'rent,'  mean  net  or  clear  Income. 

'Net  income*  Imports  a 'gross  income,' 
and  the  difference  between  the  two 
implies  the  expenditure  of  income  for 
some  purpose.  'Net  income*  cannot  be 
understood  to  mean  'gross  profits. ' 

Dividends  are  not  'net  income.*  * * *" 


"Recipient"  Is  defined  by  Webster's  New  International 
Dictionary  as  follows: 

"to  receive;  a receiver;  as  the 
recipient  of  a favor;  now  commonly 
used  of  persons  only;" 


'e  believe  that  the  Legislature  did  not  intend  to 
definitely  define  "income"  as  used  in  Section  8693,  supra,  or 
to  prescribe  any  hard  and  fast  definition  thereof,  but  left 
it  flexible  and  to  the  particular  case;  in  other  words,  if  a 
pensioner  was  the  recipient  of  having  his  daily  wants  supplied, 
the  value  of  such  would  be  a factor  and  considered  "income." 

If  a person  Is  working  on  a salary  and  receives  a stipulated 
sum  per  month,  and  the  amount  received  per  month  would  exceed 
£600.00  per  annum,  clearly  that  person  would  not  be  entitled 
to  a pension.  Of  course,  the  amount  the  pensioner  received 
would  be  used  by  him  to  supply  his  daily  wants,  such  as  food, 
clothing,  fuel  etc.  If  a pensioner  was  engaged  in  business 
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and  the  business  yielded  an  amount  exceeding  [7600.00  per 
an  un,  then  said  pensioner  would  be  the  recipient  of  a 
sum  of  money  from  a business. 

In  the  case  you  present,  nothing  is  shown  as  to 
what  amount  of  money  the  store  gives  to  pensioner's  sighted 
wife.  True,  the  store  might  take  in  $6  or  $8  per  day  but 
that  would  be  gross  income  taken  in  by  the  store  and  not 
by  the  pensioner.  Thus  if  pensioner  did  not  receive  $600.00 
per  annum  by  virtue  of  the  operation  of  the  store,  then, 
clearly,  pensioner  would  not  be  the  recipient  of  a sum 
sufficient  to  strike  his  name  from  the  pension  roll.  You 
will  readily  understand  then  that  it  is  a matter  of  apply- 
ing the  facts  to  ascertain  the  income  the  pensioner  receives. 
In  this  connection  we  are  cons trained  to  the  statement  found 
in  Corpus  Juris,  supra,  page  402,  wherein  it  says: 

" hile  generally  the  word  ’Income  ’ has 
a different  signification  from  ’net 
income,'  the  usual  and  ordinary  meaning 
of  the  word,  when  used  alone,  may  be 
'net  income;" 

■Ve  also  Invite  your  attention  to  an  opinion  rendered 
to  your  Commission  on  December  2,  1933,  wherein  we  held: 

"The  $600.00  per  annum  is  merely  a yard 
stick  to  measure  the  need  of  the  person# 
and  whether  the  amount  is  received  for 
an  actual  calendar  year  or  is  received 
for  a s -ace  of  time  consecutively 
aggregating  a year  is  of  no  importance. 


Vhile  the  statute  uses  the  words  "Six  liundred  Dollars", 
we  believe  that  if  a pensioner  has  a store  that  is  supplying 
daily  wants, such  as  food,  clothing,  fuel  etc.,  that  the  items 
so  supplied  for  necessaries  by  the  store  could  be  calculated 
and  the  value  of  such  considered  "income,"  and  as  authority 
for  said  statement  we  Invite  your  attention  to  State  ex  rel. 
Bolen  v.  Prear,  148  Wis.  456,  134  N.  673,  wherein  the  court, 
at  paje  691,  said  the  following: 
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APPROV’D: 


"In  this  connection,  though  not  per- 
haps in  its  logical  order,  may  be 
considered  the  objection  to  that  pro- 
vision of  the  act  which  directs  that 
the  estimated  rental  of  residence 
property  occupied  by  the  owner  shall 
be  considered  as  income.  It  is  said 
that  this  is  not  income,  and  that 
calling  it  income  does  not  make  it 
income.  It  may  be  conceded  that  things 
which  are  not  in  fact  income  cannot  be 
made  such  by  mere  legislative  fiat,  yet 
it  must  also  be  conceded,  we  think,  that 
income  In  Its  general  sense  need  not 
necessarily  be  money.  Clearly  It  must 
be  money  or  that  which  Is  convertible  into 
money.  The  Century  Dictionary  defines 
it  as  that  which  'comes  in  to  a person 
as  payment  for  labor  or  services  render- 
ed in  some  office,  or  as  gain  from  lands, 
business,  the  investment  of  capital,' 
etc.  The  clause  was  doubtless  inserted 
in  an  effort  to  equalize  the  situation 
of  two  men  each  possessed  of  a house  of 
equal  rental  value,  one  of  whom  rents 
his  house  to  a tenant,  while  the  other 
occupies  his  house  himself.  Under  the  clause 
in  question,  the  two  men  with  like  proper- 
ty are  placed  upon  an  equal  footing,  and 
in  no  other  way  apparently  can  that  be  done. 
Under  the  English  income  tax  laws,  it  has 
been  held  that  where  a man  has  a residence 
or  right  of  residence  which  he  can  turn 
into  money  If  he  chooses,  and  he  occupies 
the  residence  himself,  the  annual  value 
of  the  rental  forms  part  of  his  income. 

Corke  v.  Fry,  32  Scottish  Law.  Rep.  341. 

,ve  discover  no  objection  to  the  provision 
in  question. " 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


JOHN  .V.  HUFFMAN,  Jr. 

(Acting)  . t tor ney- General 
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CITIES  0?  THE  TiilBD  CLASS:  It  is  not  compulsory  for  cities  of  the  third 

class  to  carry  Workmen's  Compensation  In- 
surance for  employes  of  Ele.t-ic  Light  and 
Water  Plants. 

PAUPERS:  County  Court  should  bear  expense  of  burying 
paupers  in  cities  of  the  third  class. 

July  15,  1936 


kr.  tf.  C.  Eisher, 
City  Cleric, 
Hannibal,  Missouri. 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  June  18th,  re- 
questing an  officiel  opinion,  which  reads  as  follows: 

"Is  It  compulsory  fbr  municipalities  to 
carry  Workmen’s  Compensation  Insurance? 

I mean  by  this  all  departments  including 
Electric  - ight  and  Water  Plants,  which 
are  municipally  owned.  If  it  Is  compulsory, 
is  there  any  way  to  carry  It  without  pay- 
ing an  exorbitant  premium  to  the  insurance 
companies. 

•We  pay  e tax  to  the  County  which  I under- 
stand is  to  pay  for  the  care  of  patients 
at  the  infirmary  and  also  the  burial  of 
paupers  in  the  City  of  Hannibal.  We  have 
been  paying  for  the  burial  of  our  paupers, 
but  recently  we  have  been  informed  that 
the  County  should  pay  this  expense  out  of 
the  taxes  collected  from  the  City  of 
Hannibal  for  that  purpose. 

"We  are  a City  of  third  class  and  working 
under  a special  charter  and  not  exempt  on 
any  taxes." 


In  answering  your  inquiry  we  shall  take  the  questions 
in  the  order  in  which  they  appear. 


Rr,  W.  C.  Fisher 


July  IS,  1926 


(1)  "Is  it  compulsory  for  municipalities  to 
carry  workmen’s  Compensation  Insurance? 

1 mean  by  this  all  departments  includ- 
ing Electric  Light  and  water  Hants, 
which  are  municipally  owned." 

It  is  the  opinion  of  this  department  that  it  is 
not  compulsory  for  a municipality  to  carry  workmen’s  Compensa- 
tion Insurance  in  this  instance. 

Section  3300,  R.  S.  mo.  19E9,  reads  in  pert  as 

follows: 


"Every  employer  and  every  employe, 
except  as  in  this  chapter  otherwise 
provided,  shall  he  conclusively  presumed 
to  have  elected  to  accept  the  provisions 
of  this  chapter  * * " 

Section  3303,  K.  S.  Mo.  1929,  reads  in  part  as  follows 

"Section  3300,  3301  and  3302  of  this 
chapter  shall  not  apply  to  any  of  the 
following  employments:  First:  Employ- 
ments by  the  state,  county,  municipal 
corporation,  township,  school  or  road, 
drainage,  swamp  and  levy  -districts , or 
school  board,  board  of  education, 
regents,  curators,  managers,  or  control 
commission,  board  or  any  other  political 
subdivisions,  corporation,  or  quasi- 
corporation thereof." 

Section  3304,  E.  S.  ko.  1929,  construes  the  word 
"employer"  as  used  in  this  chapter  "workmen  *s  Compensation". 

Section  3304,  R.  S.  ko.  1929,  reads  in  part  as  follows 

"The  word  ’employer*  as  used  in  this 
chapter  shall  be  construed  to  mean: 

"(a)  * * * 

"(b)  The  state,  county,  municipal 
corporation,  township,  school  or  road, 
drainage,  swamp  and  levee  districts,  or 
school  boards,  board  of  education, 
regents,  curators,  managers  or  control 
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commission,  board  or  any  other  political 
subdivision,  corporation,  or  ouaai- 
corporatlon,  or  cities  under  special 
charter,  or  under  the  commission  form 
of  government,  which  elects  to  accept 
this  chapter  by  law  or  ordinance." 

its  said  in  Stat6  ex  rel.  Cobb  v.  Thompson,  319  lo.  1.  c. 

496; 

"The  rule  is  well  stated,  as  follows: 

"*A  statute  is  not  to  be  read  as  if  open 
to  construction  us  a matter  of  course. 

It  is  only  in  case  of  ambiguous  statutes 
of  uncertain  meaning  that  the  rules  of 
construction  can  have  any  application, 
uhere  the  language  of  a statute  is  plain 
and  unambiguous  and  its  meaning  clear 
and  unmistakable , there  is  no  room  for 
construction,  and  the  courts  are  not 
permitted  to  search  for  its  meaning  beyond 
the  statute  itself.*". 

Therefore,  from  the  foregoing  and  in  the  absence  of  any 
statutory  constitutional  provision  to  the  contrary,  it  is  the 
opinion  of  this  department  that  a municipality  is  expressly 
excluded  from  the  provisions  of  the  .itorkmen’s  Compensation  Act, 
unless  as  provided  in  Section  3304,  supra,  they  so  elect  to 
accept  same  by  law  or  ordinance. 

Your  second  question  Is  as  follows: 

" ie  have  been  oaying  for  the  burial  of  our 
paupers,  but  recently  we  heve  been  informed 
that  the  County  should  pay  this  expense 
out  of  the  texes  collected  from  the  City 
of  Hannibal  for  that  purpose." 

Section  12955,  a.  S.  Lo.  1929,  provides: 

"The  county  court  of  the  proper  county 
shall  allow  such  sum  as  It  shall  thin£ 
reasonable,  for  the  funeral  expenses  of 
any  person  who  shall  die  within  the 
county  without  means  to  pay  such  funeral 
expenses. " 
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. o.  riskier 


It  is,  therefore,  the  opinion  of  this  department 
that  the  above  statute  controls  ana  that  the  county  is  liable 
for  the  payment  of  the  burial  of  its  paupers. 


conclusion 


(1)  That  a municipality  doee  not  come  under  the 
provisions  of  the  i/orknen's  Compensation  ^ct  as  provided  in 
Chapter  28,  h.  S.  ko.  1929,  1?  the  absence  of  any  statutory 
or  constitutional  provision  to  the  contrary,  unless  they  so 
elect  to  accept  the  seme  by  law  or  ordinance. 

(2)  That  the  county  is  liable  for  the  payment  of  the 
burial  of  its  paupers. 


Respectfully  submitted. 


J.  £.  T-YLOh, 

assistant  attorney  General. 


APPROVED: 


7o5N  .i  . , J r . , 

(Acting)  attorney  General. 


AKH:Hh 


CHIROPRACTIC:  Board  must  hold  annual  election  of  officers. 


February  8,  19o6. 


jr.  Jerome  i.  Fontana,  secretary, 

State  Board  of  Chiropractic  examiners, 
2605  Chippewa  street, 

St.  Louis,  ~issouri. 


Dear  sir: 


V/e  ere  in  receipt  of  your  letter  of  January  17 
requesting  an  opinion  on  the  following  matter: 

"Dr.  Trotter,  e member  of  the  M.  scour 1 
State  Board  of  Chiropractic  Examiners, 
and  I,  Secretary  of  the  Board,  have 
been  reappointed  by  the  Honorable 
Governor,  Guy  B.  Park,  on  the  tenth 
day  of  this  month. 

".'•e  would  appreciate  knowing  if  it  is 
necessary  for  this  Board  to  hold  a meet- 
ing for  the  election  of  officers  at  this 
time,  or  if  this  business  may  wait  until 
the  Board  convenes  on  ^.ay  2,  1936,  which 
date  had  been  set  at  our  last  Board 
iieetiufc,  for  this  purpose.  Cur  last 
election  of  officers  was  held  in  may, 

1935. ” 

Section  13547,  k.  a.  ko.  1929,  creates  a state 
board  of  chiropractic  examinei’s  and  provides  in  part  as 
f o Hows : 


'‘Within  thirty  days  after  the  passage 
of  this  lew,  the  governor  shell  appoint 
five  persons  as  aforesaid  who  shall  be 
chiropractic  practitioners  * • *. 

They  shall  constitute  the  first  board 
of  chiropractic  examiners,  their  term 
of  office  shall  expire,  one  in  one 
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year,  two  in  two  years,  and  two  in 
three  years,  after  the  date  of 
appointment.  At  the  expiration  of 
the  term  of  office  of  any  member  of 
said  board  the  governor  shill  appoint 
a member  for  a term  of  three  years.” 

We  assume  from  your  letter  that  the  term  of 
ijr.  Trotter  and  yourself  as  members  of  the  Board  had  ex- 
pired and  that  you  were  reappointed  by  the  Governor  by  vir- 
tue of  the  above  section. 

Section  13548,  I-t.  S.  i.o.  1929,  provides  for  the 
organization  of  the  Boerd  and  states  in  part  es  follows: 

”The  board  shall  meet  and  organize 
by  electing  a president,  secretary 
and  treasurer,  each  to  serve  for  a 
period  of  one  year.” 

If  you  had  not  been  reappointea  as  a member  of  the 

Board,  a vacancy  in  tne  office  of  secretary  would  have  existed 
and  it  may  have  been  necessary  to  hold  an  election  to  fill 
your  office,  but  since  you  were  reappointed,  no  vacancy  exists 
in  the  office,  and  hence  we  are  of  the  opinion  that  it  would 
not  be  necessary  for  the  Board  to  hold  a meeting  for  election 
of  officers  at  this  ti,.e,  but  may  wait  until  ..ay,  1936,  at 
which  time  the  officers  will  have  served  the  statutory  term 
of  one  year  for  which  they  v/ere  elected. 


Respectfully  submitted. 


Wit.  Oh  3 , 

assistant  attorney  General. 


APPROVED : 


ROY  hcKITTRICK, 
Attorney  General. 


MW:HR 


SCHOOLS:  CONSOLIDATED  DISTRICT  may  not  divide  it  self  to  form 

two  new  districts;  however,  consolidated  district 
may  change  its  boundaries  so  that  part  of  its 
territory  would  be  annexed  to  another  district. 


February  13,  1936, 


Honorable  Elbert  L.  Ford 
Prosecuting  attorney 
Dunklin  County 
Kennett,  Missouri 


bear  Sir: 


This  is  to  acknowledge  ycur  letter  as  follows: 

BI  have  been  requested  by  T.  J.  Douglass, 
Superintendent  of  Schools  of  this  County, 
to  get  an  opinion  from  your  office 
relative  to  the  division  of  a consolidated 
school  district, 

"There  are  about  nine  thousand  acres  of 
land  in  the  Southeast  corner  of  Dunklin 
County  with  a valuation  of  (142,850,00, 
that  is  in  the  Deering  District  No.  6 - 
C at  Deering  in  Pemiscot  County,  Missouri. 

"The  pupils  enumerated  In  Dunklin  County 
in  Kay  1935,  was  one  hundred  and  ninety- 
eight.  The  school  tax  rate  of  this 
district  is  ^ 2 . 00  per  h’  ndred. 

"The  citizens  living  in  this  County  which 
forms  a part  of  this  school  district  are 
desirous  of  organizing  a school  district 
of  their  own  In  order  that  they  may 
establish  a school  as  thore  are  no  schools 
In  Dunklin  County  to  serve  the  pupils 
residing  therein. 


^|on.  -.lbert  L.  Ford 
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"Please  advise  me  at  your  earliest 
convenience  vhat  procedure  the  Inhabi- 
tants of  this  district  would  have  to 
take  lr  order  to  divide  this  district 
and  establish  one  of  their  own.  Accord- 
ing to  Section  9345  R.  3.  1929,  It 
appears  the  law  makes  no  provision  for 
dividing  a city  or  consolidated  district 
into  two  or  more  districts." 


Section  9343,  R.  S.  Mo.  1929,  reads  as  follows: 

"All  the  provisions  of  section  9275, 
relating  to  the  changes  of  boundary 
lines  of  common  school  districts,  and 
all  the  provisions  of  sections  9278 
and  9279,  relating  to  the  division 
of  property  between  common  school 
districts,  shall  apply  to  town,  city 
and  consolidated  districts." 


Y.e  agree  to  the  statement  made  in  your  letter  as 
follows:  "according  to  Section  9343,  R.  5.  1929,  it  appears 
the  law  makes  no  provision  for  dividing  a city  or  consolidated 
district  into  two  or  more  districts,”  in  view  of  the  two  cases 
decided  by  the  Supreme  Court  of  Missouri,  en  banc,  namely. 
State  ex  inf.  v.  Sweaney,  270  Mo.  685,  and  State  ex  rel. 
huckley  v.  Thompson,  19  S.  W.  (2d)  714. 

In  State  ex  inf.  v.  Sweaney,  supra,  the  court,  after 
quoting  Section  9343,  supra,  said  the  following  (page  691): 

"Plaintiffs  in  error  contend  that  the 
above  section  authorizes  the  division 
of  a town,  city  or  consolidated  school 
district  into  two  new  school  districts, 
while  defendants  in  error  contend  that 
it  merely  provides  for  changing  the 
boundary  lines  of  such  school  district, 
but  does  not  provide  for  dividing  the 
same  into  two  new  districts.  After 
careful  consideration  of  the  statute. 
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we  have  reached  the  conclusion  that 
the  above  section  does  not  provide  a 
way  for  dividing  a town,  city  or  con- 
solidated school  district  into  two 
new  districts.  If  section  10881,  supra, 
had  provided  that  all  the  provisions  of 
section  10837,  Revised  statutes  1909, 
should  apply  to  town,  city  and  consoli- 
dated districts,  then  there  could  be 
no  question  but  that  provision  had  been 
made  for  so  dividing  such  districts,  be- 
cause Section  10837,  supra,  expressly 
provides  for  dividing  one  common  school 
district  into  two  new  districts.  But 
instead  of  the  ^legislature  saying  that 
all  the  provisions  of  section  10837 
should  apply  to  town  districts,  it  merely 
said  that  'all  the  provisions  of  section 
10837  relating  to  the  changes  of  boundary 
lines  of  com  on  school  districts'  should 
apply.  Referring  then  to  Section  10837 
we  find  that  the  only  express  provision 
therein  for  changing  boundary  lines  is 
the  provision  for  changing  'the  boundary 
lines  of  two  or  more  districts.'  other 
express  provision  is  made  for  dividing 
one  district  into  two  new  districts.  It, 
we  think,  becomes  at  once  apparent,  that 
the  provision  for  changing  the  boundary 
lines  of  two  or  more  districts  could  not, 
by  any  process  of  construction,  be  held 
to  provide  a way  for  dividing  one  district 
into  two  new  districts." 


In  State  ex  rel.  Buckley  v.  Thompson,  supra,  the  court 
(pages  718-719JL  said  the  following: 

"Respondent  says  that  this  proceeding 
was  without  authority  and  void.  If 
there  is  any  legal  authority  therefor, 
it  must  be  found  in  sections  11201  and 
11253.  R.  S.  1919.  Section  11201. 
applying  only  to  common  schools,  provides 
what  shall  be  done  'when  it  is  deemed 
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necessary  to  form  a new  district,  to  be 
composed  of  two  or  more  entire  districts, 
or  parts  of  two  or  more  districts,  to 
divide  one  district  to  form  two  new 
districts  from  the  territory  therein,  to 
divide  one  district  and  attach  the  terri- 
tory thereof  to  adjoining  districts,  or 
to  change  the  boundary  lines  of  two  or 
more  districts,1  Section  11253  reads: 

•All  the  provisions  of  section  11201, 
relating  to  the  changes  of  boundary  lines 
of  comrron  school  districts,  * * «•  shall 
apply  to  town,  city  and  consolidated 
districts.1  In  State  ex  inf.  v.  Sweaney, 

270  Mo.  685.  691,  195  S.  W.  714,  this 
court  in  banc  held  that  section  10881, 

R.  . 1909,  now  section  11253,  supra,  only 
made  applicable  to  town,  city  and  school 
districts  the  provision  of  se  tion  10837, 

R.  S.  1909,  now  section  11201,  supra, 
relating  to  changing  fthe  boundary  lines 
of  two  or  more  districts,'  and  provided 
no  way  of  dividing  a town,  city,  or  consoli- 
dated district  into  two  or  more  districts. 

By  the  same  course  of  reasoning,  even  if 
it  be  said  that  in  the  instant  case  there 
was  a change  of  tbe  boundaries  of  the  one 
district  rather  than  a division  of  it  into 
two  districts,  it  follows  that  the  provision 
sought  to  be  made  applicable  by  this  refer- 
ence statute  is  here  unavailing  because 
such  provision  relates  only  to  change  of 
boundary  lines  of  two  or  more  districts." 


Sections  11201  and  11253,  R.  S.  i^o.  1919,  were  carried 
forth  in  the  1929  revision  and  are  now  found  as  Sections  9275 
and  9343,  respectively. 

You  will  note  that  the  Supreme  Court  in  the  aoove 
two  cases  specifically  held  that  a consolidated  district  dould 
not  divide  itself  so  as  to  make  two  districts.  However, 
Division  No.  1 of  the  Supreme  Court  of  Missouri, in  State  ex  rel. 
Consolidated  School  Dist.  fo.  1,  Pike  County  v.  Thurman  et  al., 
274  S.  &.  800,  held  that  a change  in  boundaries  between  two 
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districts,  one  of  liiich  was  a consolidated  district  and  the 
other  a common  school  district,  was  permissible,  and  same 
being  accomplished  by  virtue  of  the  provisions  of  Section 
9275,  H.  S.  Ho.  1929. 

The  facts  in  your  case  show  that  a consolidated 
school  district  only  desires  to  divide  itself,  which,  in  our 
opinion,  it  cannot  do.  however,  if  a change  of  boundary  was 
sought  between  two  districts,  then  it  would  be  permissible. 

The  court  in  State  ex  inf.  v.  Sweaney,  supra,  made 
this  further  observation  as  to  ho;,-  a consolidated  district 
could  be  divided  - and  that  was  by  disorganizing  same.  Note 
the  language  of  the  court,  at  pa  ,e  692,  on  that  subject: 

"Of  course,  if  a town,  city  or  con- 
solidated Qi strict  should  by  a two- 
thirds  vote  disorganize  the  territory 
thereof  could,  under  the  provisions  of 
Section  10870  be  organized  into  a 
common  school  district  and  this  co.amon 
school  district  in  turn,  under  the 
provisions  of  Section  10837,  be  divided  into 
two  new  districts.  Plaintiffs  in  error, 
however,  did  not  undertake  to  oroceed  by 
that  route,  but  have  undertaken  to  accom- 
plish the  same  result  by  the  decision  of 
a board  of  arbitration  acting  by  appoint- 
ment of  the  county  superintendent  of  public 
schools,  as  provided  by  Section  10837, 
supra.  v»e  are  of  the  opinion  that  the 
provisions  of  Section  10837,  under  which 
plaintiffs  in  error  acted,  have  no  appli- 
cation to  town,  city  or  consolidated 
school  districts." 


From  the  above  it  is  our  opinion  that  a consolidated 
school  district  cannot  divide  itself  in  order  to  establish  two 
districts  out  of  the  one.  However,  bear  in  mind  that  v/e  are 
not  holding  that  a consolidated  district  could  not  change  its 
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boundary  so  that  part  of  said  district  could  be  annexed  to 
another  district  as  was  done  In  State  ex  rel.  v.  Thurman, 
274  S.  W.  800. 


Your s very  truly. 


James  L.  HornBostel 
Assistant  tttomey-General 


aP  ROVMD: 


"Cy'":.-c,E^TRW  " 
Attorney -General 


JLH:E0 


SCHOOLS:  ) County  Superintendent  of  Schools 

COUNTY  SUPERINTENDENT  OF  SCHOOLS:)  is  entitled  to  only  actual  expendi- 
tures for  traveling  expenses  and 
clerical  hire  and  when  the  bill  is 
presented  to  the  county  court  the 
county  court  must  draw  a warrant 
for  same  just  so  long  as  the 
October  13,  103<5yximum  amount  allowed  has  not  been 
. exceeded. 


Hon.  umer  Foley 
County  Sup' rintondent 
Howard  County  Public  Schools 
. ayette.  Mi.  eoTiri 


sear  Mr.  Foley: 


This  is  to  acknoY/lod'-e  your  letter  dated  October 
10,  1936,  as  follows: 

"In  ro.  Section  9467  K.  s.  Mo.,  1929: 

"If  a county  superintendent  of  schools 
had  ono  hundred  teachers  in  his  county 
under  his  supervision  he.  would  be 
entitled  to  i:  300  annually,  unde:?  the 
above  section,  for  clerical  hire  and 
travelling  expenses. 

"In  your  opinio  i,  do  you  think  it  would 
make  any  difference  whether  it  was  paid 
as  tho  expenses  occurod  each  month 
according  to  miles  travelled  and  help 
omployed,  which  might  mean  .15.00  some 
months,  #25.00  another  and  #30.00  still 
another , or  do  you  think  it  could  be 
paid  in  twelve  monthly  payments  of  25.00 
oachV 

"I  had  one  fellow  to  toll  me  that  if  my 
monthly  average  v/as  25.00,  a nd  I had  an 
expense  for  one  raanth  for  s.  20.00,  the 
5.00  difference  could  not  bo  made  up 
and  I could  never  put  in  my  bill  for 
over  #25.00.  I think  ho  is  v/rong. 

Please  let  me  know." 


Jon.  oraer  Foley 


Oct.  13,  1936. 


-2- 


Section  9467,  H.  S.  fclo.  1929,  referred  to  In  your 
letter,  reads  as  follows: 

"That  the  county  superintendent  of 
public  schools  shall  be  allowed  out  of 
the  county  treasury  not  to  exceed 
twenty -five  per  cent,  of  his  annual 
salary  for  traveling  expenses  and 
necessary  c lor i cal  assistance, 
provided  such  allovrance  3hall  not 
exceed  three  dollars  (3.00)  annua  ly 
for  every  teacher  under  his  jurisdiction. 

The  county  court  shall,  upon  presenta- 
tion of  his  bill  properly  setting  forth 
hi 3 actual  expenditures  for  travel- 
ing expenses  and  clerical  hire,  draw 
a warrant  upon  the  county  treasury  for 
the  payment  of  sane:  Provided,  when 
the  county  superintendent  shall  furnish 
his  own  conveyance,  the  rate  allowed 
for  mileage  shall  be  four  cents  per 
mile  for  each  mile  actually  and  necessar 
ily  traveled.” 

You  will  note  that  section  9467,  supra,  is  divisible 
into  threo  distinct  narts:  (1)  .the  amount  of  allowance  the 
superintendent  of  schools  is  permitted  for  traveling  expenses 
and  necessary  clerical  assistance;  (2)  the  authorising  of  the 
county  court  to  pay  for  actual  expenditures  for  traveling  and 
clerical  hire  of  the  superintendent  of  schools  and  the  draw- 
ing of  a warrant  on  the  county  treasury;  (3)  the  allowance  of 
foul'  cents  per  ^aile  to  the  super  in  tendent  when  he  furnishes 
his  own  conveyance. 

Your  question  pertains  to  the  second  classification. 
The  second  classification  reads  as  follows: 

"The  county  court  shall,  dpon  presenta- 
tion of  his  Dill  properly  setting  forth 
) ii  3""acTTnal  : x pe ndi  turos  for  traveling 
expenses  and  clerical  hire , draw  a warrant 
upon  the  county  treasurer  for  the  payraent 
of  same.” 
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The  above  provision  is  unambiguous  and  is  couchod  in  words 
which  should  be  given  their  usual  and  ordinary  moaning. 

The  county  superintendent  doos  not  receive  expenses  for 
traveling  or  clerical  help  i nless  he  travels  or  has  clerical 
assistance,  in  other  words,  tie  county  superintendent  has 
no  vested  rijit  to  receive  componeatlo  - for  traveling  or 
clerical  assistance  unless  the  superintendent  travels  or  hiros 
clerical  heln.  The  legislature  placod  a maximum  amount 
that  the  superintendent  could  receive.  In  the  illustration 
you  jive  the  maximum  amount  tho  county  superintendent  could 
receive  is  i,  300.00  an  ually.  If  tJw  county  s-aporintondent 
did  not  use  the  : 300.00  for  traveling  or  clerical  assistance 
he  would  not  bo  entitled  to  it.  The  superintendent,  if  he 
only  used  200.00  of  tho  300.00,  would  only  be  entitled  to 
the  200.00. 

Section  9467  does  not  state  when  tho  county  super- 
intendent shall  present  his  bill,  namely,  whether  daily, 
weekly,  monthly,  semi -an  ually  r annually.  ut  when  the 
superintendent  presents  his  bill  it  must  be  for  actual 
expenditures  for  traveling  expenses  and  clerical  hire. 
Therefore  the  county  superintendent  could  wait  till  the  end 
of  tho  year  and  present  his  bill  in  one  sum,  or  if  the  county 
court  desires  a monthly  uill  presented,  then  ho  could  present 
it  monthly,  hut  the  bill  presented  must  bo  for  actual 
expenditures.  Thus,  if  in  one  month  the  county  superintendent 
had  25.00  for  tr xvelin^  exponses  and  clerical  hire,  that 
would  be  presented;  the  next  month  it  might  be  50.00  and 
the  next  month  10.00,  and  some  months  no  dollars.  However, 
the  bill  presented  must  bo  for  actual  expenditures. 

It  is  our  opinion,  from  the  above  and  foregoing, 
tJiat  the  county  superintendent  of  schools  is  ontitlod  to  only 
actual  expenditures  for  traveling  expenso3  and  clerical  hire, 
and  when  tho  bill  is  presented  to  the  county  ourt  the  county 
court  must  draw  a warrant  for  same  Just  so  long  as  the 
maximum  amount  allowed  has  not  been  exceeded* 


Yours  very  truly. 


APPROVED: 


James  h.  JiornBostel 
Assistant  Attorney-General 


J.  E.  Taylor, 

(Acting!  Attorney- General  . 

JLiljEG 


INHERITANCE  TAXATION:  Proper  method  to  be  employed  in  assessing 

inheritance  tax  against  legacy  to  husband  and 
wife. 
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lebruary  18,  193i. 


Hon.  G.  K.  Fry, 

Judge  of  Probate  Court, 
Vernon  County, 

Nevada , kl ssour i . 


Hear  oir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following: 

"I  am  writing  you  for  an  opinion 
as  to  whether  there  is  an  inheri- 
tance tax  due  the  state  in  this  estate 
of  ".'.M.  Thompson,  deceased. 

’’The  inventory  shows  &2,011.60 
of  personal  property  and  real  estate 
of  ^15, 300. 00,  or  a total  of  ^17,311.60 
in  the  estate. 

”1  am  enclosing  you  a copy  of  the 
will  so  you  may  see  the  interest  of 
eacii  beneficiary  under  the  will.  It 
is  in  regard  to  the  bequests  to  the 
married  daughters  end  their  husbands.” 


section  3 of  the  Will  of  '7.11.  Thompson,  deceased 

provides: 

"All  the  rest,  residue  end  remainder 
of  my  estate,  real,  personal  and  mixed, 
wheresoever  situate,  of  ^hich  I may  die 
seized  or  possessed,  or  to  which  I ®y 
be  entitled  at  the  time  of  my  deoease, 

I give,  devise  and  bequeath  to  Geraldine 
Isabelle  penny  and  her  husband,  Fred 
Edwin  Penny,  a daughter  and  son-in-law, 
Emma  Margaret  kullies  and  her  husband, 
Charles  Otis  sullies,  a daughter  and 
son-in-law,  William  14.  Thompson,  Jr., 
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a son,  end  Gertrude  !7illene 
Thompson,  a daughter,  to  have 
and  to  hold  the  same  to  them, 
share  and  share  alike,  except 
the  said  tro  married  daughters 
and  their  said  husbands  shall  be 
regarded  as  taking  but  the  one 
share  each  between  them,  absolutely 
and  forever." 


This  department,  in  an  opinion  rendered  to  the  Honorable 
Thomas  a.  alker  on  November  8,  1934,  has  ruled  that  where  prop- 
erty is  left  to  a husband  and  wife,  both  are  necessary  in  order 
to  make  one  legatee;  in  other  words,  when  property  is  left  to  a 
man  and  his  wife,  they  take  as  tenants  by  entirety  and  become 
in  contemplation  of  law  one  person  with  a dual  body  and  conscious- 
ness and  therefore  6f  necessity  the  inheritance  tax  must  be 
assessed  against  this  entity  by  a consideration  of  the  exemptions 
and  rates  of  tax  applicable  to  both  parties  necessary  to  make 
up  the  entity. 

In  the  case  now  before  ue,  the  total  value  of  the  estate 
is  *>17,311.60 , which  said  amount  must  be,  according  to  Section  3 
of  the  will,  divided  into  four  equal  shares,  or  ^4,327.90  per 
share.  In  the  case  of  the  two  shares  passing  to  the  two  daughters 
and  tneir  husbands,  the  exemptions  of  both  husband  and  wife  must 
be  added  together  and  the  balance  taxed  at  2%,  this  being  the 
mean  rate  between  the  rate  of  tax  assessable  against  the  husband 
and  the  rate  of  tax  assessable  against  the  wife,  oince  the  share 
passing  to  each  daughter  end  her  husband  is  but  ^4, 327. 90  and 
the  combined  exemptions  of  each  amount  to  1.5500,  there  could  be 
no  tax  assessable  by  reason  of  these  transfers. 

Likewise,  in  the  case  of  the  property  passing  to  the  un- 
married daughter  and  the  unmarried  son,  the  exemption  of  .$5,000 
which  each  is  allowed  by  law  is  greater  than  the  value  of  the  prop 
erty  passing  to  them  and  therefore,  there  can  be  no  tax  on  these 
transfers# 


Respectfully  submitted, 


APPROVED : 


JOHN  W.  HOFFMAN,  Jr., 
assistant  attorney  General. 


AY  UoKITTRICh, 
Attorney  General. 


JVEsaH 


PUBLIC  OFFICBRU: 


Bee.  18,  Art.  IX,  Constitution  of  Mo.  does  not 
apply  to  City  of  Brunswick  or  to  Chariton  County 


,'\V 

b 


U ay  1,  1936. 


iir.  A.L.  Friesz, 
attorney  at  Law, 
Brunswick,  Missouri. 


Dear  Birr 


This  department  Is  In  receipt  of  your  letter  of 
April  23  requesting  an  opinion  as  to  the  following  state  of 
facts: 


"Will  appreciate  very  much  your  legal 
construction  on  Jec.  18,  Art.  IX  of 
the  Constitution  of  Missouri,  as  to 
whether  one  person  can  at  the  same 
time  fill  two  municipal  offices,  that 
of  City  Clerk  and  City  Attorney  in  a 
third  class  city." 

Section  18,  Article  IX  of  the  Constitution  of  Missouri 

provides : 


"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabitants, 
no  person  shall,  at  the  same  time,  be 
a state  officer  and  an  officer  of  any 
county,  city  or  other  municipality; 
and  no  person  shall,  at  the  same  time 
fill  two  municipal  offices,  either 
in  the  same  or  different  municipalities; 
but  this  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace 
or  officers  of  the  militia." 
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In  the  ease  of  Hickelson  v.  City  of  Hardin,  282  Mo. 
l.e.  203,  the  Supreme  Court  of  this  state  construed  this  section 
of  our  Constitution  as  follows: 

"The  question  is  not  free  from 
difficulty,  but  we  are  of  opinion 
that  the  proper  construction  of 
the  section  is  that  it  applies 
only  in  counties  and  cities  hawing 
more  than  two  hundred  thousand 
inhabitants.  Ihis  disposes  of  the 
only  question  presented  by  the 
briefs.  Ihe  Judgment  is  reversed 
and  the  cause  remanded. " 


CONCLUoIOH 

The  City  of  Brunswick  has  a population  of  substantially 
1715  Inhabitants;  the  population  of  Chariton  County  is  substan- 
tially 19,588.  In  view  of  the  case  of  Nickelson  v.  City  of 
Hardin,  supra,  Beetion  18  of  article  IX  of  the  Constitution  of 
Missouri  does  not,  in  our  opinion,  apply  to  the  City  of  Brunswick 
or  to  Chariton  County. 

In  rendering  this  opinion  we  have  merely  given  our 
construction  of  Bection  18,  article  IX  as  it  applies  to  the 
City  of  Brunswick  and  Chariton  County,  and  do  not  pass  upon  the 
propriety  of  a city  clerk  being  also  city  attorney. 


flespectfully  submitted. 


JOHN  W. 

assistant 


HOFFIAaN,  Jr., 
Attorney  General. 


AP.  R0Y.2D : 

— MY  hciaM&, 

attorney  General. 
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JUSTICES  OP  THE  PEACE: 


Terms  of  office  of  appointees, 
under  section  2136-a,  Laws  of 
Missouri,  1935# 


June  15,  1936* 


Honorable  Edwin  D.  Praney 
Attorney  at  -«aw 

Mississippi  Valley  Trust  Building 
506  Olive  Street 
St.  Louis,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
May  26,  1936,  which  reads  as  follows: 

"I  am  writing  you  in  connection 
with  Section  2135-A,  Revised  Statutes 
of  the  State  of  Missouri,  which  has 
to  do  with  the  terms  of  office  of 
Justices  of  the  Peace  appointed  by 
the  St.  Louis  County  Court.  One  of 
the  Justices  of  the  Peace  has  asked 
that  I ascertain  whether  or  not  the 
statute  as  interpretat od  by  you 
would  provide  that  those  Justices 
appointed  in  the  year  of  1936  would 
hold  their  offices  until  the  year  of 
1933.  There  has  been  some  ouestion 
in  the  mind  of  the  sitting  Justices 
on  this  question  and  I would  be  glad 
to  have  you  advise  me  so  that  I may 
in  turn  advise  them  as  to  just  what 
their  situation  is  in  view  of  the 
express  provision  of  the  statutes, 
you  will  recall  that  the  St.  Louis 
bounty  Court  created  several  town- 
ships in  St.  Louis  County  and  ap- 
pointed Justices  to  the  several 
offices,  and  it  is  in  connection  with 
these  gentlemen  that  1 write  you." 

Laws  of  Missouri,  1935,  p.  210,  Sec.  2136-a,  provide 
as  follows : 
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wIn  all  municipal  townships  which 
have  been  divided*  on  may  hereafter 
be  divided.  Into  justice  of  the 
peace  districts  a nd  In  Vai"ch  the 
boundary  of  the  municipal  township 
Is  or  may  be  extended  beyond  the 
boundaries  of  said  justice  of  the 
peace  districts,  the  county  court 
of  the  county  in  which  said  town- 
ship  is  or  may  be  located  is.  auth- 
orized and  empowered  to  appoint  and 
commission  not  to  exceed  two  addi- 
tional justices  of  tipe  peace  for 
such  township  when.  In  the  opinion 
or  said  county  court,  there  is  need 
for  such  justices  of  the  peace,  who 
may  maintain  their  offices  at  any 
convention  place  in  said  township 
and  who  shall  take  the  same  oath  and 
have  the  same  duties,  qualification 
and  Jurisdiction  as  other  justices 
of  the  peade  of  such  township*  'fhe 
justices  of  the  peace  first  appointed 
under  this  section  of  the  'statute 
shalT  hold  o/fl.  ce  tpLl  the  general 
election  day  in  1958.  end  all  other 
Justices  of  the  peace  thereafter  ap- 
pointed hereunder  shall  hold  office 
for  a term  of  four  years:  Provided 

, that  said  office  shall  terminate  at 

any  time  the  aforesaid  Justice  of 
the  peace  districts  are  extended  so 
as  to  include  all  of  the  territory 
of  such  township*  * •*  *A11  acts  or 
parts  of  acts  in  conflict  herewith, 
to  the  extent  of  such  conflict,  are 
hereby  repealed* n 

vidoaArticle  XIV,  Section  5,  Missouri  Constitution  pro- 

"in  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  ctr  appointed,  subject  to  the 
right  of  resignation,  shall  hold 
office  during  their  official  terms, 
and  until  their  successors  shall  be 
duly  elected  or  appointed  and  quali- 
fied." 


Hon*  L 


D*  Franey 
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CONCLUSION. 


Under  our  Constitution  there  will  be  a general  election 
on  the  first  Tuesday  after  the  first  ilonday  in  November, 
1938*  Section  2136-a,  supra,  does  not  provide  for  the 
election  of  Justices  of  the  Peace,  but  rather  provides 
the  power  in  the  County  Court  of  certain  counties  to  ap- 
point Justices  of  the  Peace,  in  addition  to  those  and  in 
possible  exclusion  of  those  now  holding  office*  Said 
Section  also  provides  the  duration  of  said  appointee1* 
office* 

Under  our  Constitution  and  Section  2136-a  supra, 
pursuant  thereto,  additional  Justices  of  the  Peace  In 
St*  Louis  County  who  are  appointed  prior  to  the  general 
election  In  1938,  hold  the  office  continuously  until  the 
general  election  day  In  November  1933,  and  pursuant  to 
the  Constitution  may  continue  In  office  thereafter  until 
a successor  be  appointed  and  qualified,  unless  the  office 
be  sooner  vacated  by  death,  misconduct  or  resignation* 

Under  our  Constitution  and  Section  2136-a,  pursuant 
thereto,  the  County  Court  in  St*  j-ouIs  County  is  empowered 
to  appoint  other  Justices  of  the  Peace  in  lieu  of  those 
who  were  thereby  appointed  for  the  term  prior  to  the  gen- 
eral election  of  1938,  and  when  such  is  done  the  person 
appointed  and  qualified  is  the  legal  holder  of  the  office, 
and  holds  the  office  for  a four  year  term,  and  pursuant 
to  the  Constitution  may  continue  in  of fic ether eaf ter  until 
a successor  be  appointed  and  qualified,  unless  the  office 
be  sooner  vacated  by  death,  misconduct  or  resignation* 


Respectfully  submitted 


APPROVED:  WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


**  ROY  McKITTRICKT 

Attorney  General* 

WOSxH 


SCHOOLS!  CONSOLIDATED  SCHOOL  DISTRICTS, 

under  Sect.  9331*  must 
be  held  at  the  consoli- 
dated school  building 
and  the  notice  of  election 
to  dissolve  must  be  given 
by  the  Board  of  Directors. 


July  20,  1936 


Honorable  Ted  x’rossard 
Prosecuting  Attorney 
oarry  County 
Cassville  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of  July 
6,  wherein  you  request  an  opinion  as  to  the  legality  of  an 
election  to  dissolve  Purdy  School  District,  Consolidated  Dis- 
trict No.  8.  Your  letter  is  as  follows! 

"I  am  writing  to  you  in  regard  to  the 
above  School  D' strict.  In  the  year 
1926,  Purdy,  hlissourl,  a municipal 
corporation,  of  some  400  hundred  people, 
had  and  maintained  a high  school  of 
the  first  class,  offering  4 years  of 
hi  h school  work,  in  addition  to  the 
eight  grades. 

"Several  common  school,  rural,  districts 
adjoined  Purdy  District  and  It  became 
desirous  to  Consolidate  Purdy  District 
and  9 rural  school  districts,  thus  mak- 
ing one  Consolidated  District. 

"In  1928  an  election  was  held  for  the 
purpose  of  Consolidating  and  the  Con- 
solidation of  the  10  districts  was 
perfected.  Thereafter  the  Consolidated 
School  District  was  known  and  styled 
as  iurdy  Consolidated  School  District 
No.  8,  Barry  County,  Missouri.  It  was 
run  and  operated  as  a Consolidated 
School  District  thereafter,  a Hi  h 
School  beinr.  maintained  in  the  Town 
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of  irurdy,  at  the  old  High  School  build- 
in  , with  <zrade  schools  being  maintained 
at  the  school  houses  In  each  of  the  rural 
districts,  as  they  were  before  consoli- 
dation. 

"In  the  annual  school  election  held  In 
said  District  In  the  year  1936,  the 
voters  assembled,  voted  that  thereafter 
all  general  and  special  elections  held 
In  said  School  District  should  be  held 
at  the  High  School  building  in  said 
District.  The  High  School  sliding  Is 
nearly  centrally  located  within  the 
District. 

"Some  months  after  the  annual  School 
election  of  1936,  a notice  si  ned  by 
10  resident  taxpayers  of  said  School 
District,  voters,  was  presented  ask- 
ing for  an  election  to  disorganize  tald 
School  District.  The  election  was 
called,  but  not  by  an  order  of  the  School 
£>oard,  the  notices  were  signed  by  the 
10  resident  taxpayers  and  voters,  and 
the  election  was  called  to  be  held  at  a 
school  house  In  one  of  the  outlying 
sections  of  the  Consolidated  District. 

The  place  where  the  election  was 
attempted  to  be  held  was  some  5 miles 
from  the  Hi  h School  tJulldlng.  The 
Section  of  law  governin  : disorgani- 
zation of  such  Distrists  Is  Sec. 9331,  R. 
S.  1929. 

"You  will  note  that  In  Sec.  8331,  the 
election  Is  to  be  held  at  the  school 
house  In  said  district. 

"There  are  several  hundred  voters  In 
said  School  District.  Only  150  votes 
were  cast  at  the  election  to  disorganize. 
There  were  150  votes  for  disorganization. 

"The  question  Is,  Was  a special  election 
for  the  purposes  of  disorganizing  said 
School  District,  held  at  a school  house 
In  an  outlyin  part  of  the  Consolidated 
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District  a legal  election?  It  Is  to 
be  kept  In  mind  that  there  are  10 
school  houses  in  the  Consolidated 
District.  The  central  High  School 
building  located  In  ?urdy,  then  a 
school  house  In  each  of  the  old  9 
common  school  districts,  and  that 
school  was  held  In  each  of  these 
buildings  by  the  Consolidated  Dis- 
trict. 

"It  Is  the  contention  of  those  who 
desire  to  disorganize  the  District 
that  an  election  for  that  purpose 
could  be  held  at  any  of  the  school 
houses  within  the  District,  since  the 
law  says  that  such  election  shall  be 
held  at  the  school  hous e . 

"It  is  the  contention  of  those  who  do 
not  want  the  District  disorganized, 
that  the  words  the  school  hous 9 as 
used  In  Sec  9331  of  the  Statutes  1929, 
refers  to  and  means  the  central  school 
house,  in  this  case  the  High  School 
building. 

"Section  9331,  Statutes  1929,  does  not 
provide  who  shall  post  the  notices 
calling  such  special  election.  The 
notices  calling  the  special  election 
In  this  case  were  not  posted  by  the 
District  Clerk.  They  were  posted  by 
some  of  those  who  wanted  the  District 
disorganized.  Neither  was  any  petition 
to  call  such  election  presented  to  the 
board  of  Directors,  nor  did  the  board 
of  Directors  call  or  order  the  special 
election  to  disorganize  the  District. 

"Section  9310,  rt.  S.  1929,  provides  that 
the  District  Clerk  shall  past  all  notices 
required  by  law,  when  duly  ordered  by 
the  coal'd  for  any  annual  or  special  school 
meeting,  etc.  This  section  applies  to 
common  School  Districts,  but  may  also  be 
applicable  to  Consolidated  Districts 
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wherein  It  Is  sou  ht  to  disorganize 
same  • 

"The  facts  are  that  It  Is  causing 
8om^  anxiety  and  disturbance  . Those 
who  think  the  District  Is  disorganized 
have  met,  re-orranized  their  old  common 
school  districts,  elected  a board  of 
Directors  for  same  voted  a levy  and 
have  presented  same  to  the  County  Clerk, 
demanding  that  their  revenue  for  the 
comln  school  year  be  set  out  to  them. 
The  ijoard  of  Directors  of  the  Consoli- 
dated District  are  still  functioning 
and  Intend  to  carry  on  the  school  as 
a Consolidated  District, 

“Will  you  please  give  me  your  opinion 
aa  to  whether  the  election  held  to 
dlsor  anize  the  Consolidated  District 
was  legal," 


In  determinin'  the  ler^lity  or  illegality  of  an  election 
and  the  dissolution  It  will  be  well  to  bear  in  mind  the 
terms  of  the  section  under  which  the  election  for  the  dis- 
solution was  held. 

Section  9331,  Revised  Statutes  Missouri  1929,  was 
amended  by  the  General  Assembly  of  1931,  so  that  said  section 
now  reads  as  follows:  (Laws  of  Missouri  1931,  pa  e 351) 

"Any  town,  city  or  consolidated  school 
district  heretofore  organized  under 
the  laws  of  this  state,  or  which  may 
be  hereafter  organized,  shall  be  privileged 
to  disorganize  or  abolish  such  organization 
by  a vote  of  the  resident  voters  and  tax- 
payers of  such  school  district,  first 
riving  fifteen  days*  notice, which  notice 
shall  be  signed  by  at  least  ten  qualified 
resident  voters  and  taxpayers  of  such  town, 
city  or  consolidated  school  dlstrlct;and 
there  shall  be  five  notices  put  up  in 
five  public  places  in  said  school  district, 
buch  notices  shall  recite  therein  that 
there  will  be  a public  meeting  of  the 
resident  voters  and  taxpayers  of  said  school 
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district  at  the  school  house  In  said 
school  district  and  at  said  meeting, 
if  two-thirds  of  the  resident  voters 
and  taxpayers  of  such  school  district 
present  and  voting,  shall  vote  to 
dissolve  such  town,  city  or  consoli- 
dated school  district,  then  from  and 
after  that  date  the  said  town,  city 
or  consolidated  school  district  shall 
be  dissolved,  and  the  same  territory 
Included  in  said  school  district  may 
be  organized  into  a common  school 
district  under  article  3 of  this  chapter." 


The  material  change  made  by  the  Legislature  was  by 
inserting  the  words  'present  and  voting,'  Pereas,  the  old 
section  of  1929  contains  the  clause  "if  two-thirds  of  the 
resident  voters  and  taxpayers  of  such  school  district  shall 
vote  to  dissolve  any  such  town,  city  or  consolidated  school 
district,  etc."  The  Supreme  Court  has  held  that  under  the 
old  law  it  is  necessary  for  two-thirds  of  the  taxpayers  to 
vote  to  make  the  proposition  carry,  whereas,  now,  it  is  only 
necessary  that  two-thirds  of  the  resident  voters  and  tax- 
payers of  said  school  district  present  and  voting.  Therefore, 
if  the  eleotion  was  regular  in  every  other  respect  and  of  the 
number  of  votes,  156,  to-wit,  150  would  constitute  a valid 
number  of  taxpayers  present  and  voting  at  such  election. 

This  District  has  been  in  existence  since  1928.  but  we 
assume  the  taxpayers  and  voters  of  the  llstrlct  have  become 
divided  in  the  sentiment  and  attitude  towards  the  district, 
some  desiring  dissolution  others  desiring  to  retain  the  present 
district.  Such  conditions  often  arise  in  school  matters  and 
roads,  which  is  to  be  regretted,  but,  as  in  the  Instant  case, 
too  often  cannot  be  avoided.  Coming  closer  to  the  main  question 
in  your  letter,  to-  wit:  hether  the  recent  election  wherein 

a notice  si  ned  by  ten  resident  taxpayers  of  the  district  was 
presented,  asking  for  an  eleotion  askin  to  disorganize  the 
district,  was  legal  and  valid? 

We  note  in  your  letter  that  a notice  signed  by  ten 
resident  taxpayers  of  the  school  district  was  presented  ask- 
ing for  an  election  to  disorganize  the  school  district.  The 
election  was  called  but  not  by  order  of  the  school  board. 
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You  do  not  state  who  called  the  election  out  we  shall  dis- 
cuss whose  duty  It  Is  to  call  the  election.  Section  9333, 
Revised  Statutes  Missouri  1929,  names  the  duties,  restrictions 
and  liabilities  of  boards  of  city,  town  and  consolidated 
schools.  The  pertinent  part  la  as  follows i 

’’The  board  of  education  of  any  town, 
city  or  consolidated  school  district 
shall,  except  as  herein  provided, 
perform  the  same  duties  and  be  subject 
to  the  same  restrictions  and  liabilities 
as  the  boards  of  other  school  districts 
acting  under  the  $ eneral  school  laws 
of  the  states 


Likewise,  Section  9327,  Revised  Statutes  Missouri  1929, 
refers  to  the  government  and  control  of  an  ordinary  school 
district,  as  follows: 

"The  government  and  control  of  such 
town  or  city  school  district  shall 
be  vested  in  a board  of  education  of 
six  members,  who  shall  hold  their 
office  for  three  years  and  until  their 
successors  are  duly  elected  and  quali- 
fied, and  any  vacancy  occurring  in 
said  board  shall  be  filed  In  the  same 
manner  and  with  like  effect  as  vacancies 
occurring  In  boards  of  other  school  dis- 
tricts aro  required  to  be  filled,  and 
the  person  appointed  shall  hold  office 
until  the  next  annual  me e tin,:,  when  a 
director  siiall  be  elected  for  the  un- 
expired term." 


Section  9326,  Revised  Statutes  Missouri  1929,  refers 
to  the  election  of  directors  of  consolidated  schools. 

Section  9329,  Revised  Statutes  Missouri  1929,  amended 
by  the  Legislature  of  1931,  Laws  of  Missouri  1931,  page  333, 
refers  to  the  organization  of  the  board  and  duties  of  the 
officers.  Bearln  In  mind  Section  9333,  which  contains  the 
sentence  "The  board  of  education  of  any  town,  city  or  consol 1- 
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dated  school  district  shall,  perform  the  same  duties  and 
be  subject  to  the  same  restrictions  and  liabilities  as  the 
boards  of  other  school  districts,"  whose  duty  Is  It  to  order 
the  election  In  pursuance  to  the  notice  of  the  ten  tax- 
pay  lng  petitioners? 

section  9310,  Revised  Statutes  Missouri  1929,  refers 
to  notices  and  Is  as  follows: 

"It  shall  be  the  duty  of  the  district 
clerk  to  post  all  notices  required  by 
law,  when  duly  ordered  by  the  board, 
for  any  annual  or  special  school  meet- 
ing} also,  those  required  by  law  to 
be  posted  by  the  district  clerk  with- 
out such  order  of  the  board}  and  all 
such  notices  shall  be  riven  as  provided 
in  section  9283." 


Section  9283,  Revised  Statutes  Missouri  1929,  refers 
to  the  annual  me e tin"  of  the  district  and  is  as  follows: 

"The  annut 1 meeting  of  each  school 
district  shall  be  held  on  the  first 
Tuesday  In  April  of  each  year,  at 
the  district  schoolhouse,  commenc- 
ing at  2 o* clock  p.  m.  If  no 
schoolhouse  is  located  within  the 
district,  the  place  of  meeting  shall 
be  desl  nated  b notices,  posted  In 
five  public  places  within  the 
district  fifteen  days  previous  to 
such  annual  meeting,  or  by  notice 
for  same  length  of  time  In  all  the 
newspapers  published  In  the  dis- 
trict, giving  the  time,  place  and 
purposes  of  such  raeetln.  .W 


The  above  section  has  been  upheld  In  the  case  of 
State  ea  rel.  v.  Consolidated  School  District  23 8 S.  ».  819. 
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This  section  also  refers  to  the  annual  meeting 
of  a consolidated  school  district. 

In  the  case  of  State  ex  Inf.  Barrett  v.  Clements 
305  Mo.  1.  c.  314,  Judge  Woodson,  In  a dissenting  opinion, 
in  discussing  the  elect! on  held  for  the  dissolution  of  a 
district,  states  the  facts  to  be  as  follows: 

"Ihe  evidence  shovrs  that  the  meet- 
ln  - convened  at  the  shhool  house  in 
the  consolidated  district  about  two 
o'clock  In  the  afternoon  of  said  date; 
that  it  was  called  to  order  by  the 
president  of  the  board  of  education 
of  the  district , from  a platform  In 
front  of  the  building;  that  more 
people  were  present  than  could  get 
into  the  school  house;  that  the 
meeting  was  organized  by  the  election 
of  G.  L.  Story  as  chairman,  and  A.O. 

Billinas  as  secretary;  that  relators 
herein,  and  others  opposed  to  the 
dissolution  of  the  district,  were 
present  at  the  meeting  in  large  numbers; 
and  that  they  attempted  to  elect  a 
chairman,  were  outvoted,  and  refused  to 
take  any  further  part  In  the  meeting, 
but,  for  the  most  part,  remained  on 
the  mounds  until  Its  close." 


Thus  it  will  be  notod  that  It  Is  the  duty  of  the  board 
of  education  of  a c nsolldated  district  to  call  an  election 
for  the  dlssoliation  of  the  district;  the  business  affairs  of 
the  school  district  are  lodged  in  the  board  of  education. 

The  statutes  confer  such  powers  on  the  board  or  education 
or  directors.  Therefore,  the  calling  of  all  elections  and 
the  statutory  procedure  as  set  forth  in  Seotion  9331  must 
be  done  by  the  board.  If  we  concede  for  a moment  that  It 
Is  not  necessary  for  the  board  or  the  secretary  to  give 
notice  of  such  elections,  then,  any  ten  taxpayers  In  any 
part  of  the  district  at  any  time  could  hold  a meeting  at 
any  school  house  In  the  district  by  putting  up  five  notices 
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In  five  public  places  In  any  one  school  district.  e think, 
clearly,  the  statute  refers  and  has  in  mind  that  a board  of 
education  of  a consolidated  or  main  school  district , where  the 
central  building  Is  located  and  the  affairs  and  business  of 
the  consolidated  district  are  held  or  transacted,  should  call 
the  election  and  the  notices  be  prepared  and  put  In  five  public 
places  throughout  the  consolidated  school  district.  We  are 
further  persuaded  to  this  conclusion  that  a part  of  faction 
9341,  Revised  Statutes  1929,  now  section  9341,  Laws  of  Missouri 
1933,  page  381,  In  referring  to  the  annual  school  election  of 
consolidated  sci ools  says, 

"At  such  convenient  place  within 
the  district  as  the  board  may 
designate." 

You  state  that  the  election  was  held  at  one  of  the 
outlying  rural  school  district  school  houses,  and  the  con- 
tention is  made  that  the  statute  Is  compiled  with  when  the 
election  is  held,  "at  the  school  house  in  said  school  district." 

The  title  of  Section  9331  Is,  "town,  city  or  consoli- 
dated school  district,  how  disorganized." 

In  the  Instance  of  a town  or  city  there  iB  usually  one 
building,  while  in  a consolidated  district  there  are  one  main 
cdntraliy  located  building  and  numerous  other  rural  ^rade 
schools  In  the  district,  as  la  the  case  in  the  rurdy  School 
District.  If  a dissolution  election  were  held  for  the  purpose 
of  dissolving  a town  or  city  school  district,  assumin'  that 
the  notice  was  re;-ular,  then,  of  course,  "at  the  school 
house  In  said  district"  could  only  refer  to  the  school  building 
In  the  said  town  or  city,  but  in  the  case  of  a consolidated 
school  district  there  are,  as  stated  before,  one  main  building 
or  bulldln  s and  numerous  rural  school  houses.  We  think, 
clearly,  that  the  phrase  "at  the  school  house  In  said  school 
district"  in  the  case  of  a consolidated  school  district , could 
only  refer  to  the  central  and  main  consolidated  school  dis- 
trict building  located  In  said  district  and  organized  under 
Section  9345,  Revised  Statutes  Missouri  1929,  which  likewise 
provides  that  such  or  anization  and  the  overnment  of  such 
consolidated  district  shall  be  under  and  In  compliance 
with  the  laws  governing  town  and  city  school  districts,  as 
provided  in  Article  IV  of  this  Chapter1  and  Sections  9351, 
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9352  and  9353,  Revised  Statutes  Missouri  1929, 


CONCLUSION 


»e  are  of  the  opinion  that  the  election  held  in  the 
rurdy  School  District  Is  void.  Invalid  and  Illegal  for  the 
reason  that  the  notice,  under  the  facts  as  stated  In  your 
letter,  could  not  constitute  legal  notice,  and,  second,  that 
the  place  of  the  voting  was  not  the  legal  place  as  contem- 
plated by  the  statute;  that  the  election  held  did  not  give 
the  voters  and  taxpayers  of  the  district  free  opportunity 
In  the  entire  district  to  express  their  sentiments  either 
for  or  a ainst  dissolution;  that  by  the  notice  and  the  place 
of  the  election  the  voters  of  the  district  were  deceived 
and  prevented  from  expressing  their  wishes  in  regard  to 
the  matter  by  Inconvenience  in  place  of  voting  and  by  failure 
of  notice.  The  voters  and  taxpayers  in  the  other  districts, 
other  than  the  one  in  which  the  attempted  election  was  held, 
could  have  only  been  notified  or  could  have  known  that  such  a 
purported  or  attempted  election  was  being  held  by  rumor  or 
hearsay.  In  the  last  analysis,  the  real  test  of  the  validity 
of  any  election  in  addition  to  statutory  requirement  Is, 
does  every  voter  have  an  opportunity  to  express  his  preference 
for  or  against  any  proposition.  For  the  reasons  heretofore 
assigned  we  hold  that  such  an  election  in  Invalid  and  Illegal. 


Respectfully  submitted. 


OLLIV  .K  « . NOLidl 

Assistant  Attorney  General 

I 


APPROVED: 


,v.  Ho*  lik I'V'Jr. 

(Actlnr)  Attorney  General 
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COOPERATIVE  ASSOCIATION:  - Re:  Federal  Loans  to  Cooperatives; 

— Exemptions  from  certain  taxes;  Sections 

12676  et  seq;  Sections  127C6  et  seq; 
Sections  12748  et  seq,  R.  S.  1929, 


Mr.  George  Gayou 
executive  Vice-President 
Mi  ouri  Retailers  Association 
511  Locust  Street 
St.  Louis,  Missouri 


Dear  Mr.  Gayou: 


ihis  is  to  acknowledge  receipt  pf  your  letter  of 
recent  date  relative  to  cooperatives,  consumer  cooperatives, 
particularly  those  which  have  a background  of  government  assist- 
ance and  are  exempt  from  taxes.  Also,  you  inquire  as  to 
whether  there  are  any  statutes  providing  for  loans  to  any 
of  these  groups  at  a low  rate  of  interest  in  Missouri. 

We  find  that  laws  have  been  enacted  pertaining  to 
several  different  kinds  of  cooperative  associations.  Article 
24,  Chapter  87,  R.  S.  Mo.  1929,  Sections  12676  to  12705, 
inclusive,  peroain  to  what  has  been  termed  "non-profit 
cooperative  associations,"  which  associations  have  powers, 
among  others,  to  engage  in  any  activity  in  connection  with 
the  marketing,  selling,  preserving,  harvesting,  rying, 
processing,  manufacturing,  canning,  packing,  grading,  storing, 
handling  or  utilization  of  any  agricultural  products  produced 
or  delivered  to  it  by  its  members;  or  the  manufacturing  or 
the  marketing  of  the  by-products  thereof;  or  any  activity  in 
connection  with  the  purchase,  hiring  or  use  by  its  members  of 
sup-lies,  machinery  or  equipment  or  in  the  financing  of  ~uch 
activities;  or  in  any  one  or  more  of  the  activities  specified 
in  this  section,  and  certain  other  powers  given  to  the  ordinary 
corporation. 

Under  Section  12704  of  the  above  article  we  find  that 
"each  association  organized  hereunder  shall  pay  an  annual  fee 
of  ten  ( 10)  dollars  only,  in  lieu  of  all  franchise  or  license 
or  corporation  or  other  taxes,  or  taxes  or  charges  upon 
reserves  he  la  'by  it  for  raemoer  sT*’ 
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In  Article  25,  Chanter  87,  R.  S.  Lio.  1929,  Sections 
12706  to  12724,  inclusive,  we  have  what  has  been  termed 
"commodity  associations."  Under  the  provisions  of  Section 
12719  of  this  Article,  we  find  that  "commodity  associations," 
as  herein  authorized  may  be  incorporated  as  follows: 

"Corn  growers  associations,  wheat  powers 
associations,  potato  growers  associations, 
ap-'le  _,rowers  associations,  strawberry 
growers  associations,  cotton  growers 
associations  and  melon  growers  associations, 
but  no  such  association  shall  be  formed 
for  the  purpose  of  ^rowing  or  producing 
and  marketing  more  than  one  of  such 
commodities,  and  associations  of  growers; 
or  producers  of  any  other  commodity  or 
product  of  the  soil  though  not  herein 
named  may  be  incorporated  under  the  pro- 
visions of  this  article.  very  such 
association  shall  have,  as  a part  of  its 
corporate  name,  the  name  of  the  co  odity 
in  the  growing,  production  and  marketing 
of  which  its  members  are,  or  proposed  to 
be  engaged." 

e find  that  under  Section  12723,  of  the  sane  article 
and  chapter,  that  "commodity  associations"  organized  under  the 
provisions  of  this  article  shall  be  exempt  from  the  limitations, 
restrictions  and  burdens  imposed  upon  corporations  by  any  law 
of  the  state  pertaining  to  the  regulations  thereof,  except  as 
are  in  this  article  specifically  set  forth. 

And  under  Article  29,  Chapter  87,  R.  S.  -Mo.  1929, 
Sections  12748  to  12766,  inclusive,  for  the  association  of 
not  less  than  twelve  persons  as  a cooperative  association, 
society  or  exchange  having  all  the  incidents,  powers  and 
privileges  of  corporations,  for  the  purpose  of  conducting  any 
agricultural  or  mercantile  business  on  the  cooperative  plan, 
including  the  buying,  selling,  manufacturing,  storage,  trans- 
portation or  other  handling  or  dealing  in  or  with  by  associa- 
tions of  agriculturists,  of  agricultural,  dairy  or  similar 
products,  and  including  the  manufacturing  transformation  of 
such  articles  into  products  derived  therefrom,  and  for  the 
purpose  of  the  purchasing  of  or  selling  to  all  shareholders 
and  others,  roceries,  provisions  and  all  other  articles  of 
merchandise. 
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e find  that  there  has  been  recently  enacted  by 
Congress  and  created  viiat  has  been  called  the  Farm  credit 
Administration,  and  found  at  sections  1141b,  1141c,  1141d,  1141e  and 
H4lf  in  U.  S.  C.  A,,  1935  Cumulative  Annual  Pocket  Part,  Title 
12,  Bonks  and  Banking,  page  265,  and  the  administration  is 
authorized  and  directed  — 

" (1)  to  promote  education  in  the  principles 
and  practices  of  cooperative  marketing  of 
agricultural  commodi ties  and  food  products 
thereof, 

"(2)  to  encourage  the  organization,  improve- 
ment in  methods,  and  development  of  effective 
cooperative  associations, 

"(3)  to  keep  advised  from  any  available 
sources  and  make  reports  as  to  crop  prices, 
experiences,  prospects,  supply  and  demand, 
at  home  and  abroad," 


Under  Section  1141d  there  is  hereby  authorized  to  be 
aporopriated  the  sum  of  500,000,000  which  shall  be  made  avail- 
able by  the  Congress  as  soon  as  practicable  after  approval 
of  this  subchapter  and  shall  constitute  a revolving  fund  to  be 
administered  by  this  administration  as  provided  in  this  sub- 
chapter and  subchapter  V of  this  chapter. 

And  under  section  1141e,  upon  application  by  any 
cooperative  association  the  administration  is  authorized  to 
make  loans  to  it  from  the  revolving  fund  to  assist  in  (1) 
the  effective  merchandising  of  agricultural  com.r.oditie s and  food 
products  thereof  and  the  financing  of  its  operations;  (2)  the 
construction  or  acquisition  by  purchase  or  lease,  or  refinanc- 
ing the  cost  of  such  construction  or  acquisition  of  physical 
facilities.  And  further  provides  certain  restrictions  as  to 
such  loans. 

Under  Section  1141f  (a)  loans  to  any  cooperative 
association  shall  bear  such  rates  of  interest  as  the  governor 
of  the  Farm  Credit  Administration  shall  from  time  to  time 
determine  to  be  necessary  for  the  needr  of  the  lending  agencies 
and  shall  by  regulation  prescribe  (but  in  no  case  shall  the 
rate  of  interest  exceed  six  per  centum  per  annum  on  the  unpaid 
principal).  Under  this  section  it  seems  to  be  discretionary 
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with  the  governor  of  the  Farm  Credit  Administration  as  to 
wKaT  the  rate  of1- Interest  shall  be  to  cooperatives.  As  to 
what  rate  of  Interest  is  charged  we  are  not  at  this  time 
Informed. 


V.e  ave  only  very  briefly  reviewed  the  provisions 
of  our  statutes  pertaining  to  the  organization  of  coooeratives 
in  this  state  and  the  provisions  of  the  Federal  statutes. 

No  doubt  those  associations  organized  under  Articles  24  and 
29  are  the  on  s in  wh^ch  you  are  more  particularly  interested. 

It  will  oe  observed  that  those  organized  under  Article  24 
are  exempt  from  all  franchise,  license,  corporation  or  other 
taxes,  or  taxes  upon  reserves  held  by  it  for  its  members. 

e do  not  find  that  there  are  any  provisions  in  our  statutes 
for  these  associations  to  have  a lower  rate  of  interest  than 
individuals  or  other  corporations. 

With  reference  to  the  Federal  F ;rm  Credit  Association, 
which  has  the  power  and  authority  to  loan  money  to  cooperatives, 
we  are  informed  that  they  have  headquarters  at  15th  and 
Locust  Streets,  St.  Louis,  Missouri,  and  are  engaged  in 
administering  this  Act  In  this  iistrict.  Under  separate  cover 
we  are  forwarding  to  you  a copy  of  the  General  Corporation 
Laws  of  the  State  of  .‘Missouri,  with  the  sections  of  the  statute 
oertaining  to  cooperatives  marked  for  your  use,  which  you  will 
find  from  pages  140  to  160,  inclusive. 

If  there  Is  anything  further  or  we  h^ve  not  answered 
the  questions  asked  in  your  letter,  wo  will  gladly  go  into  the 
matter  more  In  detail  for  you. 


Very  truly  yours. 


C0V2LL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 
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February  17,  1936 


Mr.  a,  R.  Gibson 
Sheriff 
.’utnam  County 
Unlonville,  Missouri 


bear  Mr.  Gibson: 


This  is  to  acknowledge  receipt  of  your  letter 
of  February  13,  1936,  in  which  you  request  an  opinion 
from  this  Department.  From  your  written  request. and 
orally,  we  understand  that  you  desire  our  opinion  as 
to  whether  it  is  the  duty  of  the  Sheriff  to  purchase 
supplies  for  the  County  Jail  in  your  County  or  whether 
the  county  court  may  by  order  assume  such  responsibility 
and  make  the  purchases  itself. 

Sections  8524  and  8526,  Revised  Statutes  of 
Missouri,  1929,  provide  respectively  as  follows: 

(8524) 

"There  shall  be  kept  and  maintained, 
in  good  and  sufficient  condition  and 
repair,  a common  jail  in  each  county 
within  this  state,  to  be  located  at 
the  permanent  seat  of  justice  for  such 
county. " 

( 8526  j 

"The  sheriff  of  each  county  in  this 
state  shall  have  the  custody,  ri'le, 
keeping  and  charge  of  the  jail  within 
his  county,  and  of  all  the  prisoners 
in  such  jail,  and  may  appoint  a jail- 
er Tinder  him,  for  whose  conduct  he 
shall  be  responsible;  but  no  justice 
of  the  peace  shall  act  as  Jailer,  or 
keeper  of  any  Jail,  during  the  time 
he  shall  act  as  such  justice." 
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The  latter  section  gives  the  sheriff  "custody, 
rule,  keeping  and  charge  of  the  jail  within  his  county, 
and  of  all  the  prisoners  in  such  jail,."  Under  this 
section  the  sheriff  has  the  authority  and  power,  and  it 
is  his  responsibility,  to  purchase  all  the  necessary 
supplies  for  the  county  jail. 

In  an  early  case  on  the  subject,  Harkreader  v. 
Vernon  County,  216  Mo.  696,  1,  c.  708,  it  is  said: 

"It  Is  written  in  the  statutes  that 
Jails  should  be  'kept  and  maintained 
in  a good  and  sufficient  condition,' 
etc.  [R.  S.  1899,  sec.  8104),  that 
Is,  'good  and  sufficient*  in  a modern 
sanitary  sense,  having  an  eye  to  the 
sure  results  established  by  scientific 
investigation  of  the  disease-breeding 
effects  of  filth  and  bad  air." 


In  the  case  of  Kansas  City  Sanitary  Co.  v.  Laclede 
County,  307  Mo.  10,  26?  . ifi . 595,  1.  c.  398,  the  court  said: 

"Under  section  12549  the  Jail  is 
required  to  be  kept  in  good  and 
sufficient  condition  and  under 
section  12551  the  sheriff  of  the 
county  has  the  custody,  keeping, 
and  charge  of  the  jail.  He  therefore 
ha 8 full  authority  to  purchase  all 
supplies  necessary  to  keep  such  Jail 
in  good  and  sufficient  condition, 
which  includes  :.anitary  condition, 
and  needed  no  authorization  by  the 
county  court  to  render  the  county 
liable  for  purchases  for  such  jail 
for  such  purpose.  Harkreader  v. 

Vernon  County,  216  Mo.  696,  116  3.  W. 

523." 

ihe  opinion  in  the  above  case  was  quoted  from  approv- 
ingly in  the  case  of  Hammond  & Stevens  v.  Christian  County, 

62  S.  W.  (2d)  844-845. 
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Prom  the  statutes  and  the  a.ove  and  foregoing 
cases  interpreting  same,  it  is  our  opinion  that  the 
Jieriff  has  the  authority  to  purchase  the  necessary 
supplies  for  the  County  Jail  and  he  needs  no  authorization 
or  order  from  the  County  Court  so  to  do. 


Very  truly  yours. 


COVELL  R.  HEWt  TT 

Assistant  Attorney-General 


APPR  OVED : 


k y Mc*tt,'rare,K 

Attorney-General 
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April  25,  1956. 


Honorable  A.  Glenwood  Gilliland 
Attorney  at  Law 
Cameron,  Missouri 


Gear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

"We  have  a situation  arising  in  our  City  af»* 
fairs  upon  which  we  need  a legal  opinion. 

Certain  of  the  City  officials  are  not  satis- 
fied with  local  opinions  from  members  of  the 
bar*  May  I relate  the  facts  and  cite  statutes 
concerned? 

"Our  City  election  was  held  on  April  7,  1956, 
at  which  time  the  usual  city  officers  were 
elected  as  becoming  to  a Third  Class  City. 

About  midnight  of  the  night  before,  the 
City  Council  wes  in  regular  session*  They 
passed  a new  and  proper  ordinance  which  set 
the  Mayor's  yearly  compensation  at  500.00., 
the  City  Attorney's  compensation  at  '200.00 
and  fees,  etc.  In  the  past  several  years, 
the  City  Attorney  has  received  .^300.00  per 
year.  Thus,  the  sum  of  vlOO.OO  was  deducted 
from  the  City  Attorney's  compensation* 

"It  is  our  custom  for  the  old  Council  to  meet 
again  before  the  new  council  takes  office. 

At  this  last  meeting  of  the  old  council,  and 
before  the  new  liayor,  new  City  Attorney,  and 
new  council  members  had  been  sworn  in,  an  or- 
dinance was  presented  putting  the  City  At- 
torney's compensation  back  to  the  re  ular 
i)500.00.  The  Mayor  brought  up  the  idea  that 
since  the  new  City  Attorney  was  elected,  al- 
though not  yet  qualified  by  being  sworn  into 
office,  his  salary  could  not  be  raised. 
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" Under  Article  14,  Section  8 of  the  Missouri 
Constitution,  the  compensation  of  a municipal 
officer  cannot  be  increased  curing  his  term 
of  office.  Then,  the  whole  question  boils 
down  to  this:  .Then  does  a newly  elected  of- 
ficer's term  begin?  From  the  date  of  his 
election,  or  from  the  date  upon  idiich  he 
qualifies?  If  upon  the  latter,  could  our 
City  Attorney's  salary  be  changed  any  time 
up  to  the  time  when  he  is  sworn  into  office. 

The  Statutes,  Section  6723,  provide  that  the 
officers  shall  be  elected  for  two  years,  and 
until  their  successors  are  duly  elected  and 
qualified. 

" The  new  council  has  now  taken  office,  but  the 
City  Attorney  has  refused  to  be  sworn  in  until 
they  ascertain  whether  or  not  the  council  can 
raise  his  salary  tc  the  former  amount  of  *300,00 
per  year.  The  Mi  yor  and  Council  are  willing  to 
do  it,  if  it  cm  legally  be  done.  The  old 
City  Attorney  is  therefore  holding  over,  until 
his  successor  qualifies. 

"Under  these  facts,  will  your  office  be  so  kind 
ns  to  render  an  orinion  as  to  what  the  City 
Council  can  do  in  this  case.  Can  they  pass 
an  ordinance  leaving  all  other  salaries  at 
the  sum  they  are  now  fixed  on,  and  Include  in 
there  a provision  setting  the  City  Attorney's 
salary  at  *300.00,  in  place  of  the  now  pro- 
vided sum  of  "200.00?  Please  bear  In  mind, 
that  the  newly  elected  City  Attorney  has  not 
yet  taken  the  oath  of  office  or  entered  upon 
his  duties. 

" I realize  that  your  office  is  likely  extremely 
busy  at  this  time,  but  I shall  a predate,  on 
behalf  of  the  Mayor  and  City  Council  of  Cameron, 
Missouri,  your  every  effort  to  render  an  im- 
mediate opinion  on  this  question.  The  next 
regular  meeting  of  the  City  Council  is  to  be 
held  on  May  4,  1936.  If  I can  have  your  opinion 
before  that  date.  Is  hall  certainly  appreciate  it. 

" I hove  taken  the  position  that  a person  elected 
to  an  office  is  not  an  officer  until  he  is  swcrn 
Into  office,  and  that  his  salary  can  be  increased 
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any  time  before  he  takes  his  oath.  Others 
have  contended  that  his  term  of  office  be  ins 
from  the  time  he  is  elected,  and  that  after 
that  date  (April  7th  in  this  case)  his  salary 
cannot  be  increased.” 


Section  6721,  of  R.  S.  Mo.  1929,  relating  to 
election  of  municipal  officers  of  a city  of  the  third  class, 
provides: 


"A  general  election  for  the  elective  officers 
of  each  city  of  the  third  class  shall  be  held 
on  the  first  Tuesday  in  April  **  * and  every 
two  years  thereafter.  * -»  " 


And  further  in  part: 

"*  * Any  city  organizing  under  the  provisions 
of  this  article  may  elect  a mayor  and  such 
other  officers  as  may  be  necessary  to  carry 
this  article  into  effect,  who  shall  hold  of- 
fice until  the  second  Tuesday  in  A-rll  there- 
after, and  xxntil  their  successors  are  elected 
and  qualified. " 


Section  6723  of  R.  2.  Mo.  1929,  relating  to  the 
terms  of  office  for  elective  officers  of  a city  of  the  third 
class,  provides  as  follows: 

"The  following  officers  shall  be  elected  by 
the  qualified  voters  of  the  city,  and  shall 
hold  their  offices  for  two  years,  and  until 
their  successors  are  duly  elected  and  quali- 
fied, to-wit:  A Mayor,  marshal,  attorney, 
police  judge,  assessor,  collector  "and  treasurer. 
The  attorney  shall  be  a person  learned  in  the 
law." 


You  will  note  that  the  above  section  of  the  statute 
does  not  specifically  set  forth  the  term  of  office,  i.e.,  the 
time  that  the  tern  shell  commence  or  end,  except  to  say  that 
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the  officers  shall  hold  their  offices  for  two  years,  and 
until  their  successors  are  duly  elected  and  qualified. 
Inasmuch  as  lection  6721,  supra,  provides  that  the  elec- 
tion of  officers  of  each  city  of  the  third  class  are  to 
he  held  on  the  first  Tuesday  in  April  and  every  two  years 
thereafter,  we  construe  this  to  mean  that  the  statutory 
period  of  the  term  commences  from  the  date  of  the  elec- 
tion. In  this  connection,  we  find  that  the  general  rule 
Is  stated  in  46  Cwrpus  Juris,  at  page  966: 

" where  no  time  is  fixed  by  the  constitution 
of  statute  the  term  begins,  in  the  case  of 
elective  offices,  on  the  day  of  election,  " 


In  the  case  of  People,  by  Fleming,  Attorney  General 
ex  rel.  Quereau  vs.  Hamrock,222  Pac.  l.c.  592,  the  Supreme 
Court  of  Colorado  said: 

"It  is  obvious  that,  where  an  election  is 
necessary,  a term  will  not  begin  until  after 
an  election  is  held." 


In  the  case  of  People  ex  rel.  Holdom  vs.  Sweitzer, 
117  N.  Z.,  l.c.  628,  the  Suix*eme  Court  of  Illinois,  in  passing 
upon  the  question  as  to  when  the  terms  of  office  of  circuit 
judges  in  that  particular  state  began  and  ended,  said: 

"The  term  of  office  as  fixed  by  law  Is  some- 
tines  used  Interchangeably  with  the  term  or 
time  of  occupancy  of  the  Incumbent  of  such 
office,  but  it  must  be  distinctly  borne  in 
mind,  that  the  term  of  office  as  fixed  by  law 
Is  entirely  different  from  the  period  of  time 
such  office  is  held  by  the  incumbent  thereof, 
sometimes  referred  to  as  the  term.  Hie 
general  rule  seems  to  be  that  the  term  of 
office,  when  not  fixed  as  to  the  date  of 
its  beginning  and  ending  by  a Constitution 
or  statute,  begins  in  the  case  of  elective 
offices  on  the  date  of  election." 


A person  having  been  duly  elected  to  a particular 
office  by  the  people  has  thus  derived  his  title  to  the  of- 
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fice  from  the  people,  but  despite  his  or  her  having  acquired 
the  title  to  the  office  by  reason  of  election,  the  statute 
imposes  on  the  person  so  elected  an  obligation  that  such 
person  be  qualified*  In  this  respect,  under  the  pro- 
visions of  Section  6744  of  R*  S*  Mo*  1929,  the  provision 
Is  made  that  every  officer  of  the  city,  before  entering 
upon  the  duties  of  his  office,  shall  take  and  subscribe 
to  an  oath  or  affirmation  before  some  court  of  record  in 
the  county  or  justice  of  peace  in  the  township  or  the  city 
clerk  or  police  judge,  that  he  possesses  all  the  quali- 
fications prescribed  for  his  office  by  law* 

In  the  instsnt  inquiry,  the  city  attorney,  under 
the  -revisions  of  Section  6723,  supra,  shall  be  a person 
learned  in  the  law*  Under  Section  6744,  supra,  it  is  fur- 
ther -.rovided  that  if  any  person  elected  or  appointed  to 
any  office  shall  fell  to  take  and  subscribe  to  such  oath 
or  affirmation,  his  office  shall  be  deemed  vacant* 

Article  XIV,  ection  8 of  the  Constitution  of 
Kiss  curl  provides: 

"The  compensation  or  fees  of  no  State,  county 
or  municipal  officer  shall  be  increased  during 
his  term  of  office;  nor  shall  the  term  of  any 
office  be  extended  for  a longer  period  than 
that  for  which  such  officer  was  elected  or  ap- 
pointed*" 


In  the  case  of  Polk  vs*  2t*  Louis,  250  Mo.,  l.c* 
134,  the  Supreme  Court,  In  discussing  the  object  of  the 
above  quoted  part  of  the  Constitution,  said: 

"The  object  of  section  8,  article  14,  of  the 
Constitution  of  Missouri,  prohibiting  an  in- 
crease of  compensation  or  fees  of  certain 
officers  during  their  terms.  Is  apparent* 

.hen  any  popular  Individual  is  elected  to  a 
public  office  hie  Influence  with  the  legis- 
lative department  of  the  State  is  likely  to 
be  very  great;  and,  consequently,  the  General 
Assembly  may  be  easily  persuaded  that  the 
com  ensation  of  the  aforesaid  popular  in- 
dividual la  too  small,  and,  at  his  suggestion. 
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increase  his  salary  or  other  compensation 
to  en  unreasonable  extent.  This  is  par- 
ticularly true  where  the  popular  individual 
is  elected  to  an  office  which  enables  him 
to  reward  his  friends  with  official  patron- 
age or  other  official  favors. 

"It  was  to  r event  arsons  while  possessed 
of  the  prestige  and  influence  of  official 
power  from  using  that  rower  for  their  own 
advm  tage  that  the  framers  of  our  organic 
law  ordained  thr,  t salaries  of  public  officers 
should  not  be  Increased  uurTnp~  the"  terms  o? 
the  er  son  scolding  such  offices." 


It  appears  from  your  request  for  an  opinion  that 
the  city  attorney-elect  refuses  to  assume  the  office  until 
such  time  as  the  present  city  counsel  Increases  the  salary 
of  the  office  to  what  it  was  formerly  before  the  old  counsel 
passed  the  "midnight  ordinance",  reducing  the  city  attorney’s 
salary.  Since  the  salary,  incident  to  the  office  of  the  city 
attorney  was  $200.00  at  the  time  of  the  election  of  the 
municipal  officers,  the  city  council  would  have  no  r ight 
to  increase  the  salary  during  the  legal  term,  i.e.,  from 
April  7,  1936  to  Aril  7,  1938. 

The  propriety  of  such  an  ordinance  as  passed 
we  have  not  in  the  course  of  this  opinion  discussed,  as  we 
deem  it  not  mate  isl  for  the  conclusion  reached. 


CONCLUSION. 

% 

In  light  of  the  above,  it  Is  our  opinion  that  the 
te-m  of  office  of  the  city  attorney  be  ins  from  the  date  of 
election  end  that  the  salary  incident  to  the  office  at  the 
ti~.e  of  election  cannot  be  increased  during  the  legal  term. 

Further  concluding,  in  the  words  of  the  Surreme 
Court  of  New  Jersey,  in  the  case  of  Haight  vs.  Love,  39 
K.  J.  Law  Reports,  476,  l.c.  479,  It  13  said: 
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"The  beginning  of  n terra  of  office  ought 
not  to  be  left  to  the  will  of  the  officer 
himself.  If  not  fixed  by  lew,  it  must 
be  in  S3  soon  as  he  can,  by  his  own  act, 
enter  unon  it#" 


Respectfully  submitted. 


RUSS'-LL  C.  STOHh 

Assistant  ttorney  General 


AP;  ROV'D : 


JbW  '-*■'  Jr. 

(Acting)  /'ttorney  General 
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BUARE  dF  HEALTH— BIRTHS:  Free  birth  records,  when  available, 

are  to  be  furnished  for  use  in  per- 
fecting claims  for  United  States 
soldiers'  pensions* 


July  9,  1936. 


Honorable  Herman  S.  Gove,  M.  D. 

Assistant  State  Registrar 
State  Board  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
June  23,  1936,  which  reads  as  follows: 

"We  are  writing  Won  for  an  opinion 
on  a matter  that  has  confronted  this 
department  r ecently.  Veterans  who 
were  born  prior  to  1910  have  been 
writing  us  el ther  individually  or 
through  the  various  organisations 
such  as  Veterans*  Administration, 

American  Red  Cross,  etc.  seeking 
birth  certificates  of  themselves 
to  be  used  in  claims.  As  you  may 
know,  we  have  no  records  prior  to 
1910  but  in  the  1931  legislature  an 
act  was  passed  enabling  this  department 
to  record  births  of  persons  born  in 
Missouri  or  now  residents  of  Missouri 
and  who  were  born  prior  to  1910.  Quot- 
ing from  Book  11,  Revised  Statutes  of 
Missouri,  1929: 

" ’Section  13334.  Free  copies  of 
records.  Whenever  a certified  copy 
or  copies  of  any  public  record  in 
the  state  of  Missouri  are  required  * 
to  perfect  the  claim  of  any  soldier, 
sailor  or  marine,  in  service  or  honor- 
ably discharged,  or  any  dependent  or 
such  soldier,  sailor  or  marine,  for 
a United  States  pension,  or  any  other 
claim  upon  the  government  of  the  United 
States,  they  shall,  upon  request  be 
furnished  by  the  custodian  of  such  re- 
cords without  any  fee  or  compensation 
therefor. * 
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MWe  do  not  have  any  records  prior  to 
1910  and  must  record  these  births 
from  affidavits  presented  by  the  ap- 
plicant* Therefor  would  this  section 
be  applicable  to  the  prior  to  1910 
birth  i 

Section  9054a,  Laws  of  1931,  p*  230,  provide* 

"Y.henever,  prior  to  the  taking  affiect 
of  this  article,  a person  was  born 
in  the  state  of  Missouri-  or  a resi- 
dent of  Missouri  born  outside  this 
state,  such  birth  may  be  registered 
In  the  manner  and  according  to,  nearly 
as  possible,  the  provisions  of  section 
9055  of  this  article,  by  filling  out 
blank  registration  papers  secured  from 
the  local  registrar  and  filing  same, 
together  with  a registration  fee  of 
$2*50,  with  the  state  registrar  of 
vital  statistics*  Such  papers  shall 
contain  the  affidavits,  sworn  to  be- 
fore a notary,  or  at  least  two  per- 
sona, knowing  the  facts*  The  state 
registrar  may  require  further  affi- 
davits to  establish  the  truth  of  the 
facts  endeavored  to  be  made  of  record 
by  the  certificate  and  may  withhold 
filing  of  such  birth  cirtificate  tan- 
til  his  requirements  are  complied 
with*  The  State  registrar  may  make 
and  enforce  appropriate  rules  and 
regulations  to  carry  out  this  act 
and  prevent  fraud  and  deception*" 

Section  13884  R*  S*  Mo-  1929,  set  out  in  your  request 
should  be  construed  with  Section  9054,  sup*  a,  so  that  the 
provisions  of  both  sections  have  force* 

, < . » 

CONCLUSION* 


Where  the  Board  of  Health  has  recorded  any  births, 
pursuant  to  the  Law  of  1931,  supra,  the  said  record,  like 
all  the  Board1*  other  printed  records,  falls  within  the 
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e»5«* 


liberal  provision  of  Section  13884,  suprat  Where  you 
are  requested  for  a birth  record  to  be  used  in  perfect- 
ing a claim  for  a United  States  Soldier's  pension,  it 
is  your  duty  to  furnish  satd  record  without  fee,  if  you 
have  said  record*  If  you  do  not  have  said  record  you 
should  so  state,  and  at  the  same  time  explain  that  your 
birth  records,  prior  to  1910,  are  very  iiscomplete,  as 
the  law,  prior  to  that  time,  did  not  require  compulsory 
birth  registration,  and  the  privilege  of  reoording  births 
occuring  prior  to  that  date  is  only  by  the  1931  enactment* 


yours  very  truly 


APPROVED* 


i 

t 

1 


V7M.  ORR  SAWYERS 

Assistant  Attorney  General* 


jdsar  w/mmir;  jr. 

(Acting)  Attorney  General* 


TAXATION:  Who  entitled  to  surplus  received  from  tax  sale. 
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January  29,  1936. 


Honorable  J.  W.  Ouerrant 
Collector  of  Callaway  County 
Fulton,  Missouri 


Dear  Sir: 


Acknowledgment  Is  made  of  your  request  for  an  opinion 
of  this  office  on  the  following  matter: 

*1.  Where  land  Is  sold  for  taxes  and 
redeemed  by  one  of  the  heirs,  who  gets 
the  overplus,  the  one  that  redeems  or 
the  heir’s? 

2.  Where  land  Is  sold  for  taxes  with 
a mortgage,  who  gets  the  overplus,  the 
one  who  holds  the  mortgage  or  the  one 
whose  name  Is  In  It? 

3.  When  land  Is  sold  for  taxes  and 

no  one  claims  the  overplus  what  becomes 
of  It;  Is  the  purchaser  entitled  to 

It?" 

We  shall  deal  with  your  questions  In  the  order  In 
which  they  are  asked. 


I 


I. 

OWNER  IS  ENTITLED  TO 
SURPLUS  OF  TAX  SALE  IF 
PROPERTY  IJ  CLEAR. 

Section  9953c,  page  433,  Laws  of  Missouri  1933,  pro 
vides  In  part  as  follows: 


Honorable  J.  W.  Guerrant 


-2- 


January  29,  1936 


"Where  such  sale  is  made,  the  pur- 
chaser of  such  sale  sha^l  Immediately 
pay  the  amount  of  his  bid  to  the 
collector,  who  shall  pay  the  surplus. 

If  any,  to  the  person  entitled  thereto; 

* •»  * * #N 

Section  9959,  page  428,  Laws  of  Missouri  1933,  provides 
In  part  as  follows: 

"When  real  estate  has  been  sold  for 
taxes  or  other  debt  by  the  sheriff  or 
collector  of  any  county  within  the 
state  of  Missouri,  and  the  same  sells 
for  a greater  amount  than  the  debt  or 
taxes  and  all  costs  In  the  case,  and 
the  owner  or  owners,  agent  or  agents 
cannot  be  found.  It  shall  be  the  duty 
of  the  sheriff  or  collector  of  the 
county,  when  such  sale  has  been  or  may 
hereafter  be  made,  to  make  a written 
statement  describing  each  parcel  or 
tract  of  land  sold  by  him  for  a greater 
amount  than  the  debt  or  taxes  and  all 
costs  In  the  case,  and  for  which  no 
owner  or  owner e,  agent  or  agents  can 
be  found,*  * * *" 


While  Section  9953c  does  not  specifically  name  the 
person  to  whom  the  surplus  shall  be  paid.  It  describes  such 
person  as"the  person  entitled  thereto",  and  from  the  provisions 
of  Section  9959  It  is  aulte  apparent  that  "the  person  entitled 
thereto"  Is,  In  the  usual  case,  "the  owner  or  owners,  agent 
or  agents",  referring  of  course  to  the  agent  of  the  owner.  This 
construction  Is  consistent  with  the  general  rule  as  laid  down 
In  61  Corpus  Juris,  1213,  Section  1641.  Here  it  Is  stated: 

"As  a general  rule  the  surplus  remain- 
ing after  rale  at  property  and  the  oayment 
of  the  taxes.  Interest  and  costs,  belongs 
to  the  owner  of  the  property  at  the 
time  of  the  sale,  subject  to  such  claims 
as  may  be  allowed  to  mortgagees  and 
lienees,  and  will  be  paid  over  to  him 
provided  he  applies  for  It  within  the 
proper  time." 
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By  the  general  rule  and  by  any  rule  of  Justice  and 
fairness  the  person  owning  the  property  at  the  time  of  the  sale 
1 8 entitled  to  any  overplus  which  may  be  big  for  the  certificate 
of  rmrchase.  This  is  certainly  equitable  In  view  of  the  fact 
that  It  vrlll  be  the  owner  who  will  have  to  redeem  the  prooerty 
from  the  sale  by  paying  the  full  amount  of  the  certificate  of 
ourchase,  which  amount  will  include  any  surnlus  or  overplus. 

Thus  we  see  that  the  question  as  to  who  is  entitled  to  the 
surplus  Is  not  to  be  determined  by  the  fact  as  to  who  redeems 
the  property.  If  several  heirs  were  the  owners  of  the  prooerty 
at  the  time  of  the  sale  the  overplus  should  be  paid  to  them 
In  prooortlon  to  their  respective  Interests  and  the  fact  that 
one  of  them  may  have  redeemed  the  property  has  no  bearing  upon 
the  question  as  to  who  Is  entitled  to  the  overplus.  That 
question  Is  determined  by  the  ownership  of  the  land  at  the  time 
of  the  sale. 


CONCLUSION. 

It  Is  therefore  the  opinion  of  this  office  that  in  the 
event  clear  prooerty  Is  sold  for  taxes,  the  owner  thereof  or 
the  heirs  of  such  owners  are  entitled  to  any  overplus  received 
from  such  sale  In  proportion  to  their  Interests. 

II. 

VfHLRE  MORTGAGED  LAND  IS 
SOLD  FOR  TAXES  MORTGAGEE 
I!  ENTITLED  T'>  OVERPLUS. 

On  the  5th  day  of  April  1935,  this  office  rendered  an 
official  opinion  to  Joseph  T.  Tate,  Prosecuting  Attorney  of 
Gasconude  County,  In  which  the  following  conclusion  was  reached: 

"In  conclusion,  it  is  our  opinion  that 
where  a surplus  exists  after  the  sale 
of  real  estate  for  taxes,  Ruch  surplus 
should  be  paid  to  the  owner  of  the 
property.  If  only  one  person  has  any 
Interest  therein;  that  If  the  collector 
Is  satisfied  that  there  Is  a valid 
recorded  unsatisfied  mortgage  against 
the  prooerty,  payment  to  the  extent  of 
the  then  mortgage  debt  could  be  made  to 
the  mortgagee  and  should  not  be  paid  to 
the  mortgagor,  and  that  If  there  Is  any 
doubt  about  the  person  to  whom  payment 
should  be  made,  the  safest  procedure  for 
the  collector  would  be  to  turn  the  money 
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Into  the  county  treasury  under  R.  S. 

Missouri  1929,  Section  9959,  as  amended 
by  Laws  of  1933,  page  425,  428,  leaving 
proof  of  ownership  to  be  made  to  the 
county  court  under  that  section." 

Thin  conclusion  Is  In  accord  with  the  general  rule 
hereinbefore  referred  to.  We  herewith  enclose  to  you  a copy 
of  this  onloion  for  examination,  and  will  not  go  further  into 
this  nuestlon  as  that  ruling  disposes  of  your  problem. 

III. 

PURCHASER  AT  TAX  SALE  NOT 
ENTITL'D  TO  OVERPLUS 
ALTHOUGH  LAND  UIP.ED  'HEP. 

Section  9963c,  page  433,  Laws  of  Missouri  1933,  in 
addition  to  the  part  thereof  heretofore  quoted,  provides  that 
If  the  county  collector  has  any  doubt  as  to  who  Is  entitled  to 
the  surplus  or  if  any  di soute  arises  as  to  who  Is  entitled  to 
such  surplus,  the  same  shall  be  paid  Into  the  county  treasury 
to  be  held  for  the  use  and  benefit  of  the  person  entitled 
thereto.  However,  Section  9959,  page  428,  Laws  of  Missouri 
1933,  appears  to  specifically  answer  your  question.  This 
section  provides: 

"When  real  estate  has  been  sold  for 
taxes  or  other  debt  by  the  sheriff  or 
collector  of  any  county  within  the  state 
of  Missouri,  and  the  same  sells  for  a 
greater  amount  than  the  debt  or  taxes 
and  all  costs  in  the  case,  and  the  orner 
or  owners,  agent  or  agents  cannot  be 
found.  It  shall  be  the  duty  of  the 
sheriff  or  collector  of  the  county,  when 
such  sale  has  been  or  may  hereafter  be  made, 
to  make  a written  statement  describing 
each  parcel  or  tract  of  land  sold  by 
him  for  a greater  amount  than  the  debt 
or  taxes  and  all  costs  in  the  case,  and 
for  which  no  owner  or  owners,  agent  or 
agents  can  be  found,  together  ’"ith  the 
amount  of  surplus  money  in  each  case, 
which  statement  shall  be  subscribed  and 
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sworn  to  by  the  sheriff  or  collector 
making  the  same  1 efore  some  officer 
competent  to  administer  oaths  within 
this  state,  and  then  presented  to  the 
county  court  of  the  county  where  such 
sale  has  been  or  may  hereafter  be  made; 
and  on  the  approval  of  the  statement 
by  the  court,  the  sheriff  or  collector 
making  the  same  shall  pay  the  said  surplus 
money  into  the  county  treasury,  take  the 
receipt  In  duplicate  of  said  treasurer  for 
said  overplus  of  money  and  retain  one  of 
the  said  duplicate  receipts  himself  and 
file  the  other  with  the  county  court,  and 
thereupon  the  court  shall  charge  said 
treasurer  with  said  amount.  And  said 
treasured  shall  place  such  moneys  to  the 
ci’edlt  of  the  school  fund  of  the  county,  to 
be  held  in  trust  for  the  t'  rm  of  twenty 
years  for  the  owner  or  owners  or  their 
legal  representatives.  And  at  the  end 
of  twenty  yearG,  If  such  fund  shall  not  be 
called  for,  then  It  shall  become  a permanent 
school  fund  of  the  county.  County  courts 
shall  coraoel  owners  or  agents  to  make 
satisfactory  proof  of  their  claims  before 
receiving  their  money:  Provided,  that  no 
oounty  shall  pay  Interest  to  the  claimant 
of  any  such  fund." 

There  cannot  be  any  doubt  as  to  the  procedure  you  should 
follow  In  case  no  claim  Is  made  by  the  owner  to  the  surplus 
which  may  exist  from  any  tax  sale.  You  should  make  the  report 
or  statement  provided  for  andpay  the  money  to  the  county  treasurer. 
The  money  is  then  placed  to  the  credit  of  the  school  fund  of 
the  county  and  if  no  proper  claim  is  made  at  the  end  of  twenty 
years  it  becomes  a part  of  the  permanent  school  fund.  The 
County  Court,  of  course,  has  Jurisdiction  over  the  fund  and  can 
pay  the  same  to  the  owner  upon  satisfactory  proof  being  made 
therefor. 
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CONCLUSION. 


It  Is  therefore  the  opinion  of  this  office  that  in 
the  event  the  owner  or  the  agent  thereof  does  not  claim  the 
stirplus  existing  from  any  given  tax  sale,  the  collector  should 
make  the  statement  provided  for  in  Section  9959,  page  428,  Laws 
of  Missouri  1933,  and  after  such  statement  has  been  approved  by 
the  County  Court,  pay  such  surplus  to  the  county  treasurer, 
taking  receipt  in  duplicate  therefor,  and  that  such  surplus 
should  then  be  placed  to  the  credit  of  the  school  fund  of  the 
county  to  be  held  in  trust  for  the  benefit  of  the  person  entitled 
thereto  for  a term  of  twenty  years,  after  which  it  becomes  a 
part  of  the  permanent  school  fund. 


Respectfully  submitted. 


i G.  WALTNER,  Jr., 
Assistant  Attorney  General 


APPROVED: 


JOHN  '3rT, 

(Acting)  Attorney  General 
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February  3,  1936* 


Honorable  Percy  W.  Gullic 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  ooinion,  dated 
January  28,  1936,  which  reads  as  follows: 

"I  have  a case  coming  up  the  5th 
day  of  February  in  Howell  County, 

Missouri*  It  is  a case  wherein  the 
defendant  is  charged  with  selling 
mortgaged  Droperty,  and  I want  to 
know  if  there  are  any  author it iea 
holding  that  the  state  can  Introduce 
evidence  of  other  sales  of  nroperty 
under  the  same  mortgage,  that  is 
sales  other  than  the  one  charged* 

I have  evidence  of  this  defendant’s 
selling  parts  of  the  prooerty  under 
the  same  mortgage  at  different 
times  and  I want  to  know  if  there 
is  any  authority  under  which  I can 
introduce  the  sales  other  than  the 
specific  one  charged* 

"If  it  is  possible  I would  certainly 
arroreciate  an  early  reoly  to  this 
request,  at  least  in  time  that  I 
may  know  before  the  date  set  for 
trial." 

We  are  assuming  that  you  have  charged  a man  with 
violating  the  provisions  of  section  4100  R.  S.  Mo.  1929. 
In  the  case  of  State  v.  Bailey,  190  Mo*  257,  1*  c*  280, 
our  Supreme  Court  quoted  aporovingly  from  People  v* 
Molineaux,  as  follows: 


C ;ain  evidence  ad- 
missible in  crime  of 
disoosing  of  mortgaged 
property* 


"Generally  sneaking,  evidence  as  to 
other  crimes  is  competent  to  prove 
the  specific  crime  when  It  tends  to 
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establish  first,  motive;  second,  in- 
tent; third,  the  absence  of  mistake 
or  accident;  fourth,  a common  scheme 
or  olan  embracing  the  commission  of 
two  or  more  crimes,  so  related  to 
each  other  that  proof  of  one  tends 
to  establish  the  others;  fifth,  the 
identity  of  the  person  charged  with 
the  commission  of  the  crime  on  trial.'  * 

In  the  case  of  State  v.  ^rummlns,  204  S.  W.  271, 
274  ifo.  632,  1.  c.  648,  this  Court  said: 

"For  the  reasons  given  for  this 
trip  tended  to  prove  the  inter- 
course alleged,  as  well  as  the 
promise  of  marriage,  and  the  ef- 
forts mede  upon  the  trip  to  bring 
about  an  abortion  tended  also  to 
prove  intercourse  and  in  a way  the 
recognition  by  defendant  of  the 
paternity  of  the  child.  Eeing  com- 
petent it  was  properly  admitted, 
and  the  fact  that  the  circumstances 
tended  to  prove  the  commission  of 
a separate  crime  was  merely  defendant's 
misfortune,  and  does  not  in  any  wise 
militate  against  the  admissibility 
of  the  evidence.  For  the  rule  is 
fairly  well-settled  that  vhen  evi- 
dence is  admissible  for  any  purpose, 
in  the  specific  charge  upon  trial, 
such  evidence  will  not  be  excluded 
merely  because  it  may  also  tend  to 
prove  the  commission  of  another 
crime." 

16  Corpus  Juris,  p.  696,  section  1156,  provides: 

K 

"Lvidence  of  other  transactions 
which  illustrate  the  Intent  and 
motives  of  aocused  in  the  trans- 
action under  investigation  is  ad- 
missible in  a prosecution  for  partic- 
ipating in  a sale  of  mortgaged  prop- 
erty with  intent  to  defraud. " 


Hon.  P.  *•  Gulllc 


February  3,  1936* 
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CONCLUSIOM. 


We  are  of  the  ooinion  that  evidence  of  other  sales, 
than  the  one  alleged,  may  be  shown  in  evidence  in  oroof 
of  the  Intent  and  motive  for  the  crime  charged,  if  said 
other  sales  occured  at  a time  prior  to  the  alleged  crime. 
This  crime  is  one  in  which  specific  intent  to  defraud 
is  essential,  and  evidence  of  other  frauds  growing  out 
of  sales  of  said  property  under  the  same  mortgage  shows 
a clear  connection  between  the  two  offenses,  and  is  a 
circumstance  which  is  oroperly  admitted  in  evidence  to 
Drove  Intent  and  motive* 


Respectfully  submitted 


WM.  Orth  SAffXLKS 

Assistant  Attorney  General* 


APPROVED* 


loY-lcYI'TTRia — 
Attorney  General* 


WOS:H 


CRIMINAL  LAW— MORTGAGED  PROPERTY— VENUE:  Where  to  place  the 
in  prosecution  for  sale  of  mortgaged  property* 


May  22,  1936* 


Honorable  Percy  W*  Gulllc 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 

Dear  Sir: 

We  acknowledge  roceipt  of  yotir  request  for  an 
opinion  dated  May  9,  1936,  which  reads  as  follows! 

"I  have  a case  pending  down  here 
that  will  come  up  at  the  June  term 
of  the  Circuit  Court  of  Howell 
County  in  vtilch  I have  a man  charged 
with  selling  mortgaged  property,  and 
the  facts  in  the  case  are  that  he 
took  the  mortgaged  oroperty  from 
Oregon  County  (idler e the  mortgage 
was  given  and  recorded)  to  Last  St* 

Louis  and  sold  them*  The  case  against 
him  was  filed  here  in  Oregon  County 
under  Gordon  Dorris  the  former  pro- 
secuting attorney  of  this  county,  and 
the  defendant  took  a change  of  venue 
from  the  county  and  the  case  was  sent 
to  Howell  County* 

"The  point  I am  in  search  of  is 
whether  or  not  the  vonue  in  the 
case  was  properly  brought  in  Oregon 
County? 

"My  library  is  limited  and  1 have 
exhausted  the  same  in  trying  to  find 
a case  holding  the  venue  to  be  in 
Oregon  County  but  I have  failed  to 
find  any  authorities  on  the  point* 

"The  Court  in  Howell  County  will  sot 
in  the  first  part  of  June  and  I 
would  like  to  receive  a reply  from  you 
in  time  to  have  the  same  ready  for 
the  court  there*" 


Hon*  P.  W.  Gullic 
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May  22,  1936. 


We  take  it  that  the  offense  charged  is  under  the 
provisions  of  Section  4100  R.  S.  Mo.  1929. 

In  Corpus  Juris,  Vol.  11,  Sec.  384,  p.  646,  the  law 
is  thus  stated: 


"In  the  absence  of  statutes  the  place 
of  sale  or  other  disposition  of  the 
property  has  been  held  to  determine 
the  vonue  irrespective  of  where  the 
mortgage  was  executed  or  where  the 
property  was  brought  from.  However. 
>een  hold  that  th£ 


er  coun 


[intention  of  dj-.s.poalng  o£  it 
■ere,  and  is  sold  in  the  latter 
■ty.  the  offense  may  be  prosecuted 
.ther  jurisdiction." 


A person  may  be  guilty  of  selling  mortgaged  property 
in  the  county  of  the  mortgage,  though  the  sale  be  made 
by  an  agent  In  another  county,  where  the  evidence  shows 
that  the  defendant  authorized  and  directed,  and  later 
ratified  the  sale  in  the  county  where  the  mortgage  was 
given.  In  the  case  of  3tate  v.  Ferris.  16  S.  W.  (2d)  96, 
1.  c.  100;  322  Mo.  1,  the  Supreme  Court  said: 


"Instruction  No.  2,  given  by  the  court, 
correctly  hypothesized  the  entire  case. 

It  Is  not  subject  to  tenable  objection. 
Instruction  No.  4,  given  by  the  court, 
told  the  Jury  In  effect  that,  if  they 
believed  from  the  evidence  that  the 
defendant  authorized  and  directed 
Haley  to  soli  the  mortgaged  car,  , the 
act  of  Haley  in  making  the  sale  was 
the  act  of  the  defendant.  This  instru- 
ction correctly  declares  the  law 
authorized  to  be  given  under  the  evidence." 


A defendant  may  be  prosecuted  for  selling  mortgaged 
property  In  the  county  of  the  mortgage,  though  he,  him- 
self, complete  the  sale  in  another  county,  where  the 
evidence  shows  that  the  property  was  taken  to  another 
county  with  the  intention  of  selling  it  there. 

In  the  case  of  State  v.  Perry,  87  S.  C.  535,  1.  c. 
540;  70  S.  E.  304,  the  Supreme  Court  of  South  Carolina 
had  under  consideration  a statute  similar  to  the  Missouri 
statute,  and  facts  similar  to  the  facts  submitted  in  your 
letter  when  it  said: 
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"The  remaining  question  discussed 
Is  whether  there  was  error  In  re- 
fusing a new  trial  on  the  ground 
that  thero  was  no  evidence  to  show 
a sale  or  disposition  of  the  prop- 
erty in  Saluda  county.  There  was 
testimony  that  defendant  adn.it ted 
that  he  sold  one  bale  of  cotton 
grown  upon  the  land  described  in 
the  mortgage  and  there  was  testi- 
mony that  he  was  seen  in  a wagon 
with  two  bales  of  cotton  about  two 
miles  from  his  home  in  Saluda  county 
going  towards  Batesburg  in  Lexington 
county,  but  there  was  no  evidence 
that  the  sale  was  made  outside 
Saluda  county.  The  argument  that  a 
more  removal  of  property  within  the 
county  of  Saluda  is  not  a violation 
of  the  statute  is  not  applicable  to 
the  case  presented,  which  involves 
not  merely  a removal  but  an  acutal 
disposition  of  the  property.  If  it 
should  be  conceded  that  the  cotton 
was  removed  from  the  place  wh-.ro 
produced  in  Saluda  county,  with 
intention  to  dispose  of  it  in 
Lexington  county,  and  was  sold  or 
disposed  of  in  the  latter  county, 
the  statute  would  he  violated  in 
either  county,  for  the  act  of  re- 
moval is  inseparably  connected  with 
the  disposition,  an  essential  oart 
of  it,  and  within  the  prohibition 
of  the  statute. 

"It  may  be  that  a mere  removal  of 
property  subject  to  a lien  for  the 
better  protection  of  the  property 
and  the  lien  may  be  regarded  as 
innocent  and  not  within  the  purview 
of  the  statute,  as  suggested  in 
Whaley  v.  Lawton,  57  S.C.  264,  hut 
a very  different  matter  arises  where 
the  removal  is  for  the  purpose  of 
sale  or  disposition  and  culminates 
in  a disposition  of  the  property. " 
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CONCLUSION. 


V!©  are  of  the  opinion  that  where  mortgage  property 
Is  sold  In  violation  of  Section  4).00  R.  S.  Mo.  1929,  the 
venue  may  be  placed,  according  to  the  evidence,  either  in 
the  county  where  the  mortgage  was  executed  or  in  any 
county  where  the  property  is  taken  with  the  intention  of 
disposing  of  the  same* 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General. 


WOS:H 


APPROVED* 


Jottt  ii'.’mM,  Jr. 

(Acting)  Attorney  General* 


SHERIFFS  “ 


, sheriff  may  receive  only  a reasonable  “°mP^a|“0n 
for  caring  for  a jury,  not  to  exceed  $2.00  per  day 
for  each  juryman  and  the  officer  In  charge. 


May  29,  1936 


Honorable  1 ercy  W.  Sullic 
rr os ecu ting  Attorney 
Oregon  County 
Alton,  Missouri 


filed 


/ 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
of  May  18,  1936  for  an  opinion,  which  reads  as  follows: 

"Would  you  please  inform  me  as  to  what  the 
Sheriff  is  allowed  under  the  lnw  for  taking 
crre  of  a jury. 

"Is  the  Sheriff  allowed  the  full  .26.00  per 
day  for  caring  for  a Jury,  or  is  he  just 
allowed  what  it  actually  costs  to  keep  them 
up  to  that  amount?" 


We  point  to  the  applicable  statutes  with  ref- 
erence to  the  question  presented  by  your  request. 

Under  the  provisions  of  Section  3826,  R.  S.  Mo. 
1929  relating  to  the  duty  of  the  sheriff  to  supply  Jury- 
men with  board  and  lodging,  it  provides  in  part  as  follows: 

" **  when  the  Jury  are  not  iermltted  to 
separate,  it  shall  be  the  duty  of  the  sheriff 
in  charge  of  the  jury,  unle  ss  otherwise 
ordered  by  the  court,  to  supply  them  with 
board  end  lodging  during  the  time  they  are 
required  by  the  court  to  be  kept  together, 
for  which  £ reasonable  compensation  may  be 
allowed,  not  to  exceed  two  dollars  ; er  day 
?or  each  juryman  and  the  officer  in  charge; 
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The  e ove  quoted  portion  of  the  section  of 
the  statute  contemplates  that  only  a reasonable  com- 
-’ensntion  may  be  allowed  in  caring  for  Jurymen  who 
are  not  permittee  to  separate,  'nd  that  such  compensa- 
tion shall  not  exceed  v2.00  per  day  for  each  juryman 
nnd  the  officer  in  charge.  Tie  statute  ir  nowise  pro- 
vides that  a full  $26.00  per  day  shall  be  allowed  for 
the  coring  for  a Jury.  /he  inhibition  expressed  is 
that  such  com'er.sstion  shall  not  exceed  two  dollars 
per  day. 


Under  the  rovisions  of  Section  3841,  fi.  S. 
Mo.  1929,  relating  to  the  clerk’s  duty  to  make  out 
the  fee  bill  in  any  criminal  causes,  it  is  stated: 

"The  clerk  of  the  court  in  which  any 
criminal  cause  shall  have  been  determined 
or  continued  generally  shall,  immediately 
8fter  the  adjournment  of  the  court  and 
before  the  next  succeeding  term,  tax 
all  costs  which  have  accrued  in  the 
case;  and  if  the  state  or  county  shall 
be  liable  under  the  provisions  of  this 
article  for  such  costs  or  any  psrt 
thereof,  he  shall  make  out  and  deliver 
forthwith  to  the  rose cut ing  attorney 
of  said  county  8 complete  fee  bill,  sceclfy- 
ing  e ch  . tern  of  services  and  the  fee 
therefor.*’ 


Section  3342,  E.  S.  Mo.  1929,  relating  to  the 
duty  of  the  rosecuting  attorney  and  Judge  with  respect 
to  fee  bills  in  criminal  causes,  provides  as  follows: 

"It  shall  be  the  duty  of  the  crosecuting 
attorney  to  strlctl  examine  e-  ch  bill 
of  costs  v/h  1 ch  shn  11  e delivered  to  him, 
es  providec  in  the  next  rre ceding  section, 
for  allowance  against  the  state  or  county, 
and  ascertain  as  far  as  possible  whether 
the  services  have  been  rendered  for  which 
charges  are  mode,  and  whether  the  fees 
charged  are  expressly  given  by  lew  for 
such  services,  or  whether  greater  charges 
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are  mode  than  the  law  authorizes,  and  If 
said  fee  bill  has  been  mode  out  according 
to  law,  or  If  not,  after  correcting  all 
errors  therein,  he  shall  report  the  same 
to  the  judge  of  a-  id  court,  either  in 
term  or  in  vacation.  Mid  If  the  same  ap- 
pears to  be  formal  and  correct,  the  judge 
nc  rosecuting  attorney  shall  certify 
to  the  state  auditor,  or  clerk  of  the 
county  court,  accordingly  as  the  state 
or  county  is  liable,  the  amount  of  costs 
due  by  the  state  or  county  on  the  sold 
fee  bill,  and  deliver  the  same  to  the 
clerk  who  made  it  out,  to  be  collected 
without  delay,  and  paid  over  to  those  en- 
titled to  the  fees  allowed.” 


You  will  note  from  the  above  quoted  sections 
of  the  statute  that  it  becomes  the  duty  of  the  Prosecuting 
Attorney  to  ” strictly  examine  ench  bill  of  costs  which 
shall  be  delivered  to  him”,  and  whether  or  not  the  ser- 
vices have  been  rendered  for  which  charges  are  made. 

It  becomes  the  further  duty  csf  the  Prosecuting  Attorney 
to  present  such  fee  bill  to  the  Judge,  either  in  term 
time  or  in  vacation,  who  sholl  subsequently  certify  the 
s me  to  the  State  Auditor. 

There  would  be  no  reason  to  assume  that  under 
the  above  provisions  set  forth  that  s sheriff  should  be 
allowed  e full  amount  ns  indie-  ted  by  Section  3826,  as 
the  limitation  expressly  rr  ovides  that  the  reasonable 
compensation  shall  not  exceed  ,2.00  r»er  day  for  each 
juryman  and  the  officer  in  charge. 


CONCLUSION. 


In  light  of  the  above,  it  is  the  opinion  of  this 
department  thr>  t a sheriff  may  only  receive  for  the  caring 
for  the  Jury  what  such  sheriff  has  actually  expended,  es 
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being  reasonable  compens^  tlon,  not  to  exceed  E2.00 
per  day  per  juryman  and  officer  in  charge. 


Very  truly  yours. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


AP .ROVED: 


TFokn  . pop'  y an,  Jr. 

(Acting)  Attorney  General 
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BRIDGE  LAW:  ) 1. 

ST.  CHARLS.fr  COUNTY  BRIDGES:  ) 
LEWIS  k CLARK  BRIDGE  COMPANY:  ) 2. 


Validity  of  St,  Charles  County 
Bridge  Contra ^ t <* 

Costs  of  opera**-**’-,  maintaining 
and  repairing  bridges  must  be 
paid  out  of  bridge  tolls  before 
funds  set  aside  for  principal  and 
interest  on  bonds* 


June  27, 


1936. 


r.  Lari  C.  Gray 
County  lerk 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Mr . Gray : 


This  is  to  acknowledge  receipt  of  your  letter  in 
which  you  request  the  opinion  of  this  Department,  which 
letter  is  as  follows: 

"questions  would  like  to  have  answered 

concerning  the  proposed  purchase  of 

Lewis  & Clark  Bridges  by  St.  Charles  County. 

"1.  If  the  order  of  the  Court  authorizing 
the  Presiding  Judge  and  the  County  Clerk 
to  sign  the  preceding  agreement  is  rescinded 
by  the  County  Court  would  said  agreement 
be  void. 

"2.  Should  it  not  be  possible  to  void  the 
signed  agreement  does  the  law  provide  that 
operation  and  maintenance  expense  shall 
have  priority  over  monthly  payments  for 
retiring  revenue  bonds. 

"3.  Is  there  anything  in  the  statutes  to 
prevent  all  expenses  of  the  County  Court 
and  Clerk,  and  other  County  officials  to  be 
paid  out  of  the  tolls  collected." 


Attached  to  your  letter  of  request  is  a transcript  of 
the  proceedings  of  the  County  Cert  of  St.  Charles  County 
pertaining  to  the  purchase  b y said  County  of  the  property  of 
the  Lewis  and  Clark  Bridge  Company* 
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During  the  May  Term,  1936,  on  May  13,  1936,  the  seventh 
day  of  the  May  Terra,  the  following  record  entry  was  made: 

"In  the  matter  of  considering  the  purchase 
of  the  Alton- St,  Louis  Bridge  Company 
Property, 

"Alfred  L,  McCawley  and  William  Waye  represent- 
ing the  Lewis  and  Clark  Bridge  Company  appear- 
ed before  the  Court  relative  to  negotiations 
whereby  the  County  of  St,  Charles  would 
purchase  the  property  of  said  bridge  company 
and  pay  off  the  bonds  issued  in  payment  of 
the  same,  out  of  the  revenue  collected  as 
toll.  The  purchase  of  this  property  would 
be  according  to  an  act  passed  by  the  57th 
General  Assembly  of  Missouri  appearing  in 
the  laws  of  Missouri,  Extra  Session  1933- 
34  on  pages  115  to  117  Inclusive,  Jos.  B, 

Wentker,  Prosecuting  Attorney,  acted  as 
legal  adviser  for  the  County  Court.  No. 
decision  was  reached  and  the  Court  continued 
the  matter  under  advisement. " 


And  on  Wednesday,  May  20,  1936,  the  eleventh  day  of  the 
May  Term,  we  find  the  following  record: 

"In  the  matter  of  the  purchase  of  the  Lewis 
and  Clark  Bridges. 

"The  Court  at  this  time  again  takes  up  for 
consideration  the  purchase  of  the  Lewis  and 
Clark  Bridge  Company  property.  After  due 
consideration  of  t ^e  matter,  all  Judges  con- 
curring, it  is  hereby  ordered,  adjudged  and 
decreed  by  the  County  Court  of  St.  Charles 
County,  Missouri,  acting  under  and  pursuant 
to  the  authority  of  an  act  of  the  57th  General 
Assembly  of  Missouri,  approved  December  22nd, 

1933  and  appearing  in  Laws  of  Mi ssouri , Extra 
Session  1933-34  at  pages  115  to  117  Inclusive; 
that  the  said  County  enter  into  an  agreement 
with  the  Lewis  and  Clark  Bridge  Company,  a 
Missouri  Corporation,  which  said  agreement 
shall  be  substantially  in  the  following  form, 
to-wit :" 
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And  following  said  record  entry  is  the  proposed  agree- 
ment, consisting  of  fifteen  pages,  between  the  Lewis  and  Clark 
Bridge  Company,  a Missouri  corporation,  and  the  County  of 
St.  Charles,  setting  forth  in  detail  and  with  paticularity  the 
proposed  contract,  in  which  contract  the  County  agrees  to 
purchase  the  Lewis  Bridge  spanning  the  Missouri  River  near 
Port  Bellefontaine , Missouri,  and  the  Clark  Bridge  spanning  the 
Mississip  i River  at  Alton,  Illinois,  and  having  its  southern 
terminus  within  said  county  for  which  said  properties  the 
county  agrees  to  issue  and  deliver  unto  the  Company  in  full 
and  complete  payment  for  said  property  toll  bridge  revenue 
bonds  of  said  county  in  the  principal  amount  of  .'2,757,000.00, 
said  amount  of  bonds  to  be  issued  in  two  series  to  be  designated 
respectively.  Series  A and  Series  B;  Series  A in  the  principal 
stun  of  £2, 332, 000. 00,  bearing  interest  at  3 3/4  per  cent  per 
annum,  payable  semi-annually,  and  the  bonds  of  Series  B in  the 
amount  of  , 425,000.00  with  interest  at  the  rate  of  four  per 
cent  per  annum,  payable  semi-annually.  And  it  is  further  recited 
in  said  contract  that  all  of  said  bonds  shall  be  issued  under 
the  terms  and  provisions  of  the  Act  of  the  57th  General  Assembly 
of  the  State  of  Missouri,  Laws  of  Missouri,  Bxtra  Session,  1933- 
34,  at  pages  115  to  117, 

And  immediately  following  said  contract  and  agreement, 
we  find  the  following: 

"Be  it  further  ordered,  adjudged  and  decreed 
by  the  court  that  the  Presiding  Judge  of 
this  court  be  and  he  is  hereby  authorized, 
ordered  and  directed  to  execute  the  foregoing 
contract  on  behalf  of  the  County 'Of  St.  Charles, 
and  the  Clerk  of  this  Court  be  and  he  is 
hereby  authorized,  ordered  and  directed  to 
attest  such  execution  under  the  seal  of  the 
Court. " 

And  we  next  find,  on  the  same  day  of  said  court,  an 
order  for  the  issuance  of  the  bonds,  stated  in  the  caption  of 
said  order  of  the  County  Court,  as  follows: 

"An  order  authorizing  and  directing  the 
issuance  of  two  million,  seven  hundred 
and  fifty- seven  thousand  dollars 
(^2,757,000.00)  toll  bridge  revenue  bonds 
of  the  county  of  St.  Charles,  in  the  State 
of  Missouri,  under  the  provisions  of  House 
Bill  Numb  r 10  of  the  Acts  of  the  Bxtra- 
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ordinary  Session  of  the  Elf ty-3eventh 
Jeneral  Assembly  of  iV&ssouri  (1933-34; 
for  the  purpose  of  providing  funds  for 
acquiring  a toll  bridge  across  the  Missouri 
River  near  Fort  Bellefontalne,  Missouri, 
and  having  its  northern  terminus  within 
said  county,  and  a toll  bridge  across  the 
Mi-EsissipDl  River  at  Alton,  Illinois,  and 
having  its  southern  terminus  within  said 
county,  together  with  roadways  and 
approaches  appertaining  thereto;  prescrib- 
ing t:*e  form  of  said  bonds  and  the  interest 
coup  ns  to  be  attached  thereto,  providing 
for  the  collection,  segregation  and  distri- 
bution of  revenues  derived  from  the  tolls 
to  be  charged  for  traffic  on  and  over  said 
bridges,  and  making  provision  for  the  payment 
of  the  principal  of  and  interest  on  said 
bonds," 


And  then  is  set  forth  in  full  the  contract  referred 
to  above. 

Referring  to  the  first  question  asked  in  your  letter 
of  request  we  take  It  that  you  desire  to  know  whether  or  not 
the  agreement  entered  Into  by  the  County  Court  with  the  Lewis 
and  Clark  Bridge  Company  may  be  rescinded  without  the  consent 
of  the  bridge  company,  by  the  County  Court,  that  is,  if  the 
order  of  the  court  authorising  the  Presiding  Judge  and  the 
County  Clerk  to  sign  the  agreement  is  rescinded  by  the  court, 
would  said  agreement  be  void? 

• 

v.e  have  very  briefly  set  forth  the  orders  of  the  County 
Court  relative  to  the  execution  of  this  contract.  The  contract 
is  set  forth  in  full  In  the  transcript  accompanying  your  request, 
and  reference  may  be  made  thereto# 

Section  2962,  Revised  Statutes  of  Missouri,  1929, 
provides : 


"No  county,  city,  town,  village,  school 
township,  school  district  or  other 
municioal  corporation  shall  make  any  con- 
tract, unless  the  same  shall  be  within 
the  scope  of  its  powers  or  be  expressly 
authorized  by  law,  nor  unless  such  contract 
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be  made  upon  a consideration  wholly 
to  be  performed  or  executed  subsequent 
to  the  makin0  of  the  contract;  and  such 
contract.  Including  the  consideration, 
shall  be  in  writing  and  dated  when  made, 
and  shall  be  subscribed  by  the  parties 
thereto,  or  their  agents  authorized  by 
lav/  and  duly  appointed  and  authorized  in 
writing." 


By  the  provisions  of  the  Laws  of  Missouri,  Extra  Session, 
1933-34,  pages  115-117,  by  Section  2 thereof,  counties  and 
other  public  agencies  are  authorized  to  acquire,  ovn  and 
operate,  construct,  or  aid  in  the  construction,  in  whole  or 
in  part,  improve  or  extend,  and  maintain  toll  bridges,  etc., 
such  as  are  described  in  the  foregoing  contract  entered  into 
between  the  Lewis  and  Clark  Bridge  Company  and  the  County  of 
St.  Charles,  Missouri,  By  Section  3 of  said  Act  all  public 
agencies  named  in  Section  2 are  authorized  and  empowered  to 
issue  negotiable  toll  bridge  revenue  bonds  and  sell  such  bonds 
to  the  United  States  government,  or  any  other  authorised  agency 
thereof,  or  other  investor  or  Investors, 

It  will  therefore  be  seen  that  under  the  Act  of  the 
57th  General  Assembly,  Extra  Session,  aforementioned,  that 
counties  such  as  St.  Charles  have  the  statutory  authority  to 
purchase,  own  and  operate  the  bridges  mentioned  and  described 
in  said  contract  and  agreement. 


Coming  now  to  the  direct  question  asked  in  your  letter, 
that  is,  is  the  contract  entered  into  between  the  aforesaid 
parties  revocable  by  St.  Charles  County  without  the  consent 
of  the  Lewis  and  Clark  Bridge  Company:  We  do  not  think  so 
on  the  face  of  the  record  as  set  forth  in  the  transcript 
accompanying  your  request,  and  which  is,  of  course,  the  only 
matter  before  us. 

We  assume,  of  course,  that  the  May  Term  of  the 
St.  Charles  County  Court  has  not  finally  adjourned  and  is  open 
for  such  lav/ful  orders  as  may  be  made  in  connection  with  the 
above  matter. 
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No  reasons  have  een  stated  by  you  In  your  request  for 
the  revocation  of  said  contract;  therefore,  base  our  opinion 
solely  on  the  bald  question  as  to  whether  the  county  court  may 
arbitrarily  rescind  the  contract  on  the  record  before  us,  i'e 
take  it  that  you  mean  whether  or  not  the  county  court  may,  without 
incurring  any  future  responsibility  or  liability , rescind  the 
contract  in  question.  Recission  has  been  defined  in  Black  on 
Rescission  and  Cancellation,  Vol.  1,  2d  <-d.,  3ection  1,  page  3: 

"To  rescind  a contract  is  not  merely  to 
terminate  it,  but  to  abrogate  and  undo 
it  from  the  beginning?  that  is,  not  merely 
to  release  the  parties  from  further 
obligation  to  each  other  in  respect  to  the 
subject  of  the  contract,  but  to  annul  the 
contract  and  restore  the  parties  to  the 
relative  positions  which  they  would  have 
occupied  if  no  such  contract  had  ever  been 
made.  Rescission  necessarily  involves  a 
repudiation  of  the  contract  and  a refusal 
of  the  moving  party  to  be  further  bound  by 
it." 


The  County  Court  is  a court  of  record.  Article  VI, 
Section  36,  Missouri  Constitution.  There  are  many  cases  in 
Missouri  to  sustain  the  rule  and  it  is  well-settled  timt  all 
courts  of  record  have  the  power  on  their  own  motion  to  modify 
or  set  aside  Judgments,  orders  or  entries  durir^  the  term  at 
which  they  are  made. 

In  Re  Henry  County  liut.  Burial  Ass'n.,  77  S.  W.  (2d)  124; 

Bartling  v.  Jamison,  44  Mo.  141-145; 

McNalty  v.  Hawkins,  163  Mo.  App.  692-695? 

Rottman  v.  Schmacker,  94  Mo.  139? 

Aull  v.  St.  Louis  Trust  Co.,  149  Mo.  1? 

Bruegge  v.  State  Eank  of  Wells ton.  74  S.  W.  (2d)  835? 

Caldwell  v.  Cockrldge,  9 Mo.  214. 

The  genera'1  role  on  the  question  of  reconsideration  and 
rescission  of  contracts  and  acts  by  a county  court  is  stated  in 
15  C.  J.  page  470,  Section  123,  as  follows: 

"7, here  a county  board  or  court  exercises 
functions  which  are  administrative  or 
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ministerial  in  their  nature  and  which 
pertain  to  the  ordinary  cotin ty  business, 
and  the  exercise  of  such  functions  is  not 
restricted  as  to  time  and  manner,  it  may 
modify  or  repeal  its  action;  but  in  no 
event  has  such  court  or  board  the  power 
to  set  aside  or  to  mocTTfy  a'TudielaT 
decision  or  aider  made  by  lE  after  rights 
have  lawfully  been  acquirecT  thereunder, 
unless  authorized  so  to  do  by  express 
statutory  provision,  ""TltalTc s ours) 


The  rule  of  law  announced  in  Corpus  Juris  above  is 
followed  and  reaffirmed  in  the  case  of  Mead  v.  Jasper  County, 
266  S.  W.  1.  c.  469. 

In  Black  on  Recission  and  Cancellation,  Vol.  2,  2d  Ed., 
Section  332,  page  892,  it  is  stated: 

"The  ordinary  rules  governing  the  rescission 
of  contracts  are  also  applicable  to  con- 
tracts made  by  counties,  cities,  and  other 
municipal  corporations.  Thus,  a municipal 
corporation  has  no  lawfxil  right  to  repudiate 
or  rescind  a valid  contract  which  it  has 
lawfully  entered  into  for  the  purchase  of 
property,  the  supply  of  commodities  needed 
for  municipal  pin* poses,  or  of  gas,  water, 
or  electric  light  for  municipal  use,  or 
the  employment  of  persons  to  act  for  it  in 
a business  capacity,  not  being  public 
officers  or  agents.  For  contracts  of  this 
kind  are  not  made  in  the  exercise  of  the 
governmental  powers  of  the  municipality, 
but  of  its  proprietary  or  business  powers, 
and  are  governed  by  the  rules  applicable 
to  contracts  made  by  individuals  or  business 
corporations . Such  a contract,  when  fairly 
made,  without  fraud  or  imposition  on  the 
part  of  the  other  party,  and  without  miscon- 
duct or  bad  faith  in  the  officers  acting  in 
behalf  of  the  municipality,  and  which  is 
not  unreasonable,  cannot  be  repudiated  by 
the  municipality  after  the  other  party  has 
expended  money  or  labor  in  reliance  on  it, 
and  so  long  as  he  complies  with  its  provisions •" 
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And  In  15  C.  J.,  page  555,  Section  251,  It  Is  said: 

" here  a county  has,  by  Its  properly  con- 
stituted authorities,  entered  Into  a 
valid  contract.  It  cannot,  without  good 
ground  and  without  the  consent  of  the  other 
contrac tual  parties,  rescind  such  contract;" 


In  the  case  of  State  v.  Morgan,  144  Mo.  App..  1.  c. 
40,  it  is  said: 

"The  rule  is  well-settled  that  a county 
court  may  revise  or  rescind  an  order  at 
the  term  or  session  at  which  such  order 
is  made  provided  this  be  done  before  any 
rights  have  accrued  under  the  order. 

(11  Cyc.,  403;  latthews  v.  Cook  Co.  Commis- 
sioners, 87  111.  590;  ^resden  v.  County 
Com'rs,  62  Me.  365;  i.akemson  v.  Kauffman, 

35  ;hio  444;  Higgins  V.  Curtis,  39  Kan. 

283;  Campbell  v.  Park,  32  Ohio  544;  Jaquith 
v.  Putney,  48  N.  H.  138." 


This  opinion  is  based  solely  on  the  contract  and  agree- 
ment and  the  record  of  the  nroceedings  of  the  County  Court  of 
St.  Charles  County  as  _ contained  in  the  transcript  attached  to 
your  letter  of  request. 

In  the  instant  case  the  court  considered  the  matter  of 
the  purchasing  of  the  bridges  while  it  was  in  session  on  May 
13th, and  on  May  20th,  in  open  court,  the  court  had  before  it 
for  consideration  the  contract  in  question  and  it  ordered  that 
the  said  county  enter  into  an  agreement  with  the  Lewis  and  Clark 
Bridge  Company,  a Missouri  corporation,  and  then  set  forth  on 
its  record  said  agreement  and  by  record  entry  ordered  and 
directed  the  Presiding  Judge  of  said  court  to  execute  the  fore- 
going contract  on  behalf  of  the  County  of  St.  Charles  and  the 
Clerk  of  the  Court  was  authorised  and  ordered  and  directed  to 
attest  such  execution  under  the  seal  of  said  court,  which  was 
accordingly  done  according  to  the  record  submitted  herewith. 

Under  the  terras  of  this  contract  by  Section  14  it  is  provided  that 
after  June  1,  1936,  the  net  income  of  the  operation  of  said 
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bridges  shall  accrue  to  and  belong  to  the  county  and  the 
bridge  shall  be  operated  by  the  Bridge  Company  until  the 
final  consummation  of  the  contract. 

It  is,  therefore,  the  opinion  of  this  Department  that 
the  Lewis  and  Clark  Bridge  Company  is  bound  by  its  contract 
and  likewise  the  County  of  St.  Charles,  and  the  County  cannot 
rescind  said  contract  without  the  consent  of  the  bridge  company. 
There  is  no  question  but  that  the  order  made  by  the  County 
Court  directing  the  Presiding  Judge  to  execute  the  contract 
could  have  been  annulled  before  the  execution  of  the  contract 
but  after  it  was  signed  and  sealed  by  the  officers  of  the 
County  and  accepted  by  the  bridge  company  and  rights  had  law- 
fully been  acquired  thereunder  (except  for  matters  dehors  this 
record)  it  was  then  beyond  the  power  of  the  County  Court  to 
rescind  same,  without  the  consent  of  the  bridge  company. 


II. 

Since  it  is  our  opinion  that  the  contract  submitted  to 
us  in  the  transcript  of  the  proceedings  cannot  be  rescinded  by 
the  county  court  without  the  consent  of  the  Lewis  and  Clark 
Bridge  Company,  we  come  now  to  the  second  question  requested  in 
your  letter. 

The  contract  provides  that  the  expenses  of  operating, 
maintaining  and  repairing  the  bridge  shall  be  paid  out  of  tolls 
before  payment  on  the  principal  and  interest  of  the  bonds,  we 
think  it  is  plain  that  this  contract  must  be  so  construed. 

Under  the  provisions  of  Section  3 of  Laws  of  Missouri, 
1933-34,  ! xtra  Session,  it  is  provided  in  part  as  follows* 

"In  the  event  of  the  issuance  and  sale  of 
bonds  authorized  by  this  Act  by  a public 
agency,  such  agency  shall  charge  a reason- 
able toll  for  the  use  of  any  such  toll  bridge, 
the  amount  of  which  t oil  shall  be  stiff icient 
to  pay  the  reasonable  cost  of  maintenance, 
repairing  and  operating  such  bridge  and  to 
provide  a sinking  fund  sufficient  to  amortize 
and  repay  any  such  loan,  including  interest 
and  financing  cost." 
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While  the  act  itself  does  not  state  that  the  cost  of 
maintaining,  repairing  and  operating  such  bridge  shall  be  paid 
before  the  provisions  are  made  for  the  sinking  fund,  it  is 
provided  in  the  contract  between  the  bridge  company  and  the 
county  that  out  of  the  gross  income  and  revenues  of  said 
bridge  after  the  necessary  expense  of  maintaining,  repairing 
and  operating  the  same  shall  have  been  provided  for,  there 
shall  then  be  set  aside  revenue  for  the  payment  of  the  interest 
and  principal  of  the  bonds. 

We  think  it  clear  that  when  the  contract  is  read  in 
connection  with  the  bridge  act  it  is  clear  that  the  tolls  must 
first  apply  to  the  maintenance,  repairing  and  operation  of  the 
bridge  and  that  the  remainder  should  be  applied  to  the  sinking 
fund  to  retire  the  toll  bridge  revenue  bonds. 

In  the  case  of  State  ex  rel.  City  of  Hannibal  v.  Smith, 
74  S.  W,  (2d)  367,  the  City  of  Hannibal  agreed  to  charge  such 
toll  for  the  use  of  the  bridge  as  would  be  sufficient  to  pay 
the  bonds  and  the  interest  and  also  the  costs  of  operating, 
maintaining  and  repairing  the  bridge;  however,  in  the  event  the 
revenue  was  insufficient  to  pay  the  bonds  and  the  interest  and 
the  cost  of  operating,  maintaining  and  repairing  the  bridge, 
the  City  of  Hannibal  agreed  to  pay  these  costs  and  expenses  out 
of  some  other  funds  of  the  City  but  did  not  agree  to  pay  the 
bonds  and  interest  out  of  other  funds. 

Prom  the  above  and  foregoing  it  is  our  opinion  that 
the  cost  of  operating,  maintaining  and  repairing  the  bridges 
must  come  out  of  the  bridge  tolls  and  must  be  taken  c are  of 
first  before  funds  are  set  aside  for  the  payment  of  principal 
and  interest  on  the  bonds.  In  any  event,  under  the  bridge 
act  and  the  contract  under  same,  there  Is  no  liability  on  the 
taxpayers  of  St,  Charles  County  for  the  payment  of  costs  of 
operation,  maintenance  and  repairing  or  principal  and  interest 
on  bonds,  but  all  must  come  out  of  bridge  tolls  alone. 

As  to  the  third  question  submitted,  we  will  send  a 
supplemental  opinion  on  same. 


Very  truly  yours. 


APPROV"  D: 


COVELL  R.  HEWITT 
Assistant  Attorney -General 
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Honorable  H*  W,  J raves 
Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sirs 


This  department  is  in  receipt  of  your  letter  of  July  23  re- 
questing an  opinion  from  this  department  as  follows i 

"Consolidated  Underwriters  of  Kansas 
City*  Missouri*  is  a reciprocal  exohange 
organised  and  existing  under  the  laws  of 
the  State  of  Mlssoir  i*  It  has  been  in 
existence  for  many  years  md  at  the 
present  time  has  a surplus  an  hand  over 
all  legal  liabilities  of  substantially 
$1,116  *210*  00.  The  attomey-in-faot  in 
charge  of  the  management  for  such  exchange 
is  T*  H.  LSastin  & Company,  through  whom 
subscribers  thereat  exchange  indemnity 
contracts • This  exohange  of  indemnity 
contracts  is  authorised  by  power  of  at- 
torney exeouted  by  eaoh  subscriber  (oopy 
of  which  is  hereto  attached^  By  virtue 
of  such  power  of  attorney  end  upon  recom- 
mendation of  the  attorney-in-fact,  ad- 
ditional subscribers  are  admitted  from 
time  to  time  to  this  exohange*  (Copy 
of  contract  issued  by  attorney-in-fact  to 
said  subscribers  is  hereto  attaohed*) 

In  the  light  of  the  foregoing,  will  you 
please  advise  me  whether  in  your  opinion 
the  power  of  attorney  and  policy,  supra, 
constitute  a non-asses sable  insurance 
contract,  and  whether  subscribers  at  the 
foregoing  exohange  may  legally  exohange 
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non-assessable  policies  or  indemnity  con- 
tracts, upon  whioh  oontraots  of  indemnity 
by  virtue  of  the  foregoing  no  liability 
is  attached  to  such  subscribers  for  the 
payment  of  an  assessment  upon  the  happen- 
ing of  contingencies  in  the  future, " 

Article  XI,  Chapter  37  R,  S.  .'o«  1929  contains  the 
statutory  law  of  Mssouri  governing  this  form  of  insurance  and 
Seotion  6966  thereof  expressly  authorising  individuals,  partner- 
ships and  corporations  of  this  state  to  exohange  reciprocal  or 
inter-in suranoe  contracts  with  eaoh  other  or  with  individuals, 
partnerships  and  corporations  of  other  states  and  eountris  a, 

Seotion  6971  R,  S.  Mo,  1929  provides  for  the  required 
reserves  of  the  nature  and  amount  of  guarantee  funds  and  it  also 
provides  for  funds  deposited  to  make  up  any  defioiency.  If  there 
be  any  prohibition  against  the  exchanging  of  reciprocal  and  inter- 
in  suranoe  oontraots,  upon  whioh  contracts  no  liability  is  attached 
to  the  subsoribers  for  the  payment  of  an  assessment  upon  the  hap- 
pening of  contingencies  in  the  future,  it  is  by  reason  of  the  fol- 
lowing provision  in  Seotion  6971  sup rat 

" * * • If  at  any  time  the  amounts  on  hand 
are  less  than  the  foregoing  requirements, 
the  subsoribers  or  their  attorney  for  them 
shall  make  up  the  defioienoy,  * * • " 

However,  the  Supreme  Court  of  Indiana  in  the  oase  of 
Automobile  Underwriters  Incorporated  ▼,  vVysong,  184  R,  E.  783, 
has  reoently  passed  on  a question  substantially  similar  to  that 
here  involved  and  has  construed  that  seotion  of  the  Indiana  law 
substantially  the  same  as  the  provision  heretofore  referred  to 
in  Section  6971,  That  section  of  the  Indiana  law  reads  as  fol- 
lows i 


"If  at  any  time  the  assets  so  held  in  oash 
or  suoh  securities  shall  be  less  than  re- 
quired above  or  be  less  than  $26,000  the 
subsoribers  or  their  attorney  for  them 
shall  make  up  the  defioienoy  within  thirty 
days  after  notioe  from  the  Auditor  of  8tate 
to  do  so. " 
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The  court  in  holding  that  this  section  of  the  Indiana 
law  did  not  require  the  deficiency  to  be  mad*  up  by  assessment 
but  that  the  failure  to  keep  up  the  standard  of  solvency  furnish- 
ed ground  for  the  revocation  of  the  right  to  continue  business 
saidt 


"The  law  authorises  the  organisation  of 
reciprocal  insurance  associations  of  this 
kind*  Those  who  join  the  association*  do 
so  voluntarily  and  also  voluntarily  sub- 
scribe to  all  of  the  conditions  and  limi- 
tations* .Yhile  the  plan  of  association 
of  members  in  a reciprocal  association  is 
different  from  that  of  *n  ordinary  corpor- 
ation* yet  the  idea  of  limited  personal 
responsibility  is  praotioally  the  same* 

The  members  or  stock  holders  of  a corpor- 
ation limit  their  personal  liability  in 
the  business  conducted  to  the  amount  of 
the  faos  value  of  their  stock*  while  the 
members  of  a reciprocal  association  limit 
their  personal  liability  by  an  agreement 
between  themselves*  The  degree  of  limita- 
tion may  vary*  It  may  be  fixed  at  one  an- 
nual premium  or  deposit*  or  it  may  be  one 
additional  annual  deposit*  or  it  may  be 
unlimited*  The  statute  gives  the  attorney 
in  fact  authority  to  insert  in  any  form  of 
policy  any  provision  or  condition  not  in- 
consistent with  nor  in  oonfliet  with  the 
laws  of  the  State  of  Indiana*  This  author- 
ises a limitation  clause  as  to  personal 
liability  and  as  a stook  holder  in  a corpor- 
ation is  not  liable  personally  beyond  the 
faoe  value  of  this  stook*  unless  in  oases 
where  the  statute  specifically  fixes  an 
additional  stook  holders  liability*  so  a 
member  of  a reciprocal  association  is  not 
liable  beyond  the  terms  of  the  policy  is- 
sued by  his  usooiation  unless  the  statute 
fixes  an  additional  liability*  The  ques- 
tion then  arises*  does  the  statute  contem- 
plate any  personal  liability  beyond  that 
fixed  by  the  terms  of  the  policy  issued? 

The  only  provision  of  the  statute  that  de- 
fendant claims  to  fix  sueh  liability  is 
found  in  Section  6 and  reads  as  follows! 
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*If  at  eny  time  the  assets  so  hald  in  cash 
or  sueh  securities  shall  be  less  than  re- 
quired above  or  be  less  than  twenty-five 
thousand  dollars*  the  subscribers  or  their 
attorney  for  them  shall  make  up  the  defi- 
ciency within  thirty  days  after  notioe  from 
the  Auditor  of  State  to  do  so**  This  lan- 
guage certainly  does  not  impose  an  assess- 
ment upon  the  members  who  by  authority  of 
tho  statute  have  contracted  between  them- 
selves that  no  assessment  shall  be  made 
after  the  initial  payment  or  premium  on  the 
policy  has  been  paid*  It  does  require* 
however,  that  a certain  standard  of  solvency 
shall  be  maintained  by  the  subscribers  or 
their  attorney*  A failure  to  do  this  may 
result  in  a forfeiture  of  the  right  to  do 
business*  The  statute  then  does  not  exact 
arbitrarily  an  assessment  but  gives  the 
alternative  of  a refusal*  suspension  or 
revocation  of  a certificate  of  authority 
or  license  to  do  business*  Under  this 
statute*  if  an  assessment  is  required, 
who  would  be  assessed?  The  statute  says 
the  subscribers  or  their  attorney  shall 
make  up  the  deficiency*  One  would  be  just 
as  liable  to  be  assessed  as  the  other*  If 
both  are  to  be  assessed*  upon  that  basis? 
Yjfhat  part  is  to  be  assessed  to  the  attorney 
and  what  part  to  the  subscriber?  Are  the 
subscribers  to  be  assessed  alike?  Are  the 
responsible  subscribers  liable  for  the  pro 
rata  share  of  the  irresponsible  subscribers? 
Cm  the  attorney  in  faot  assess  the  sub- 
scribers for  the  deficiency  that  the  statute 
says  he  is  also  required  to  maintain  or  visa 
versa?  Other  suggestions  oould  be  made  that 
would  almost  make  it  conclusive  that  the 
Legislature  did  not  intend  to  ud  is  not  r»> 
quiring  that  the  deficiency  shal  1 be  made  up 
by  assessment*  but  that  the  alternative  far 
failure  to  keep  up  the  standard  of  solvenqy 
as  required  is  to  revoke  the  right  to  con- 
tinue business*  This  construction  gives 
harmony  and  practicability  to  the  whole 
statute* 
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"*  * * If  the  policy  issued  is  non-asseasable 
by  the  terms  and  conditions  of  the  policy 
itself*  the  plaintiff  by  issuing  the  policy 
as  non-assessable  is  not  representing  it  to 
be  anything  different  from  what  the  members 
of  the  association  have  direoted  it  to  be 
and  from  what  the  statute  permits  to  be  dare  • 
The  members  contract  that  in  issuing  the 
policy  their  attorney  do  not  make  them 
jointly  liable  with  aiy  other  subscriber 
but  bind  them  for  not  more  than  their  pro 
rata  share  on  any  one  contract*  the  maxi- 
mum liability  to  be  limited  to  the  premium 
deposit  or  application  fee  provided  for  in 
the  policy*  The  attorney  in  fact  is  not 
authorized  to  contract  or  incur  obligations 
unlimited  in  any  respeot  but  all  the  liabil- 
ity he  may  incur  has  the  limit  fixed  at  the 
amount  of  premium  the  members  pay  for  his 
policy  and  every  one  dealing  with  the  attorney 
in  fact  is  bound  to  know  of  that  limitation* 
Third  party  creditors  are  not  innooent  credit- 
ors if  they  contract  with  the  .attorney  in 
fact  beyond  his  authority  to  bind*  The 
policy  holders  or  members  of  the  association 
are  not  in  the  association  for  profit  but  for 
reciprocal  protection  among  themselves*  It 
is  not  a commercial  venture  with  them  nor 
can  we  assume  that  it  is  their  purpose  to 
obtain  safety  insurance  to  the  extent  of 
risking  individually  all  they  are  worth  to 
attain  such  an  end  but  rather  their  purpose 
is  to  obtain  insurance  at  a minimum  oost 
upon  the  standard  of  solvency  fixed  by  the 
Legislature* 

********* 

"Any  stranger  dealing  with  a reciprocal  in- 
surance association  must  know  that  he  is  not 
dealing  with  an  ordinary  agent  merely  acting 
within  apparent  authority  in  binding  his 
principal  while  in  fact  acting  beyond  the 
scope  of  hie  authority  as  between  him  and 
his  principal*  but  that  he  is  dealing  with 
an  attorney  in  fact  with  written  authority 
limiting  his  powers*  beyond  which  limitation 
he  oannot  bind* 
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"Unless  these  subscribers  have  the  right  to 
limit  their  liability  in  any  way  they  ohooae, 
they  eannot  limit  it  to  their  pro  rata  share 
or  equitable  portion  of  any  loss  and  if  they 
can  limit  it  at  all,  they  oan  limit  it  in 
any  degree  by  terms  that  they  may  mutually 
agree  upon*  They  have  limited  their  liability 
by  agreement  among  themselves  in  effect  that 
no  assessment  ahall  be  made  against  them  far 
any  purpose*  Honee  the  policy  is  non-assess- 
able*” 


CCKCLUSId 


In  view  of  the  above  we  are  of  the  opinion  that  individuals, 
p&rtnershins  and  corporations  of  this  state  are  authorised  to  exchange 
reoiproeal  and  inter- insurance  contracts  with  each  other  or  with  in- 
dividuals, partnerships  and  corporations  of  other  states  and  coun- 
tries, and  that  said  contracts  may  legally  provide  that  no  liabil- 
ity shall  extend  to  said  subscribers  beyond  that  speoifioally  pro- 
vided in  the  contract.  In  other  words  if  the  provisions  of  Article 
11,  Chapter  37  ...  S*  £o*  1929  are  fully  complied  with,  subscribers 
may  definitely  limit  their  liability  by  their  contracts  of  insur- 
ance, and  if  it  is  so  provided  in  said  contracts,  policies  may  be 
issued  which  are  non-assessable*  As  was  said  by  the  Supraae  Court 
of  Indiana,  if  the  subscribers  oan  limit  their  liability  at  all, 
they  oan  limit  it  in  any  manner  upon  which  they  may  mutually  agree* 

If  by  agreement  they  limit  their  liability  to  Idle  extent  that  it 
is  provided  that  no  assessment  shall  be  made  against  them  for  any 
purpose,the  policy  is  non-assessable* 

Respectfully  submitted. 


j m7  N.  HQJ-’vMAR,  Jr* 

Assistant  Attorney  General 


APPROVED i 


ROY  JeKITTRI CK 
Attorney  General 
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INSURANCE: Subscriber ’ s Agreement  of  Consolidated  Underwriters  authorizes 
attorney  in  fact  to  issue  non-assessable  policies. 


august  £4,  1936. 


Honorable  W.  W.  Graves, 
Prosecuting  attorney, 
Jackson  County, 

Kansas  City,  Missouri. 


Dear  31r: 


This  department  Is  In  receipt  of  two  copies  of 
Subscriber’s  agreement  or  Power  of  Attorney  in  use  at  Consol- 
idated Underwriters  of  Kansas  City,  Missouri. 

We  have  examined  the  powers  conferred  upon  the 
attorney  In  fact  by  the  subscribers  or  policy-holders  and  note 
that  by  Section  6 the  liability  is  limited  to  the  surplus 
accumulated  from  the  moneys  of  the  particular  subscribers. 

In  view  of  our  opinion  rendered  to  you  on  the 
31st  day  of  July,  1936,  relative  to  reciprocal  contracts  in 
insurance,  we  are  of  the  opinion  that  the  power  of  attorney 
submitted  authorizes  the  attorney  In  fact  of  this  exchange  to 
Issue  non-assessable  policies. 


Respectfully  submitted. 


JOHN  tt.  HOFFMaK,  Jr., 
assistant  Attorney  General. 


APPROVED : 


■kor  wsrrmnsr, 

attorney  General 
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TAXATxuN 


: (1)  Owner  may  purchase  at  tax  sale  for  high  bid 

on  tnird  offer. 

(2)  Proceeds  of  sale  to  apply  to  costs  and  to  be 
prorated  to  funds. 

(3)  Abandonment  of  suit  does  not  prevent  sale  of 
property  at  third  offering  for  high  bid. 


October  16,  1936 


a 
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£T 

Honorable  J.  B.  Greer 

County  Collector  — 

Pettis  County 
Sedalia,  Missouri 


Dear  Mr.  Greer: 

We  acknowledge  receipt  of  your  communication  re- 
questing an  opinion  of  this  office  on  the  following  matters: 

"(1)  Has  the  property  owner  the  right 
to  buy  at  tax  sale  on  the  third  offer- 
ing at  the  high  dollar? 

(2)  When  property  is  sold  at  tax  sale 
on  the  third  offering  at  the  high  dollar, 
how  are  the  proceeds  from  the  sale  to 

be  applied  end  Is  court  order  to  be 
obtained  for  the  balance? 

(3)  Where  suits  were  filed  several  years 
ago  but  no  Judgments  taken,  and  costs 
have  accrued  such  as  Circuit  Clerk’s 
costs.  Sheriff  8 costs.  Attorney  fees, 
etc.,  and  properties  are  now  offered  at 
tax  sale  on  third  offering,  do  these 
conditions  change  the  status  of  the  case, 
or  may  the  same  be  sold  at  the  high 
dollar?  If  so,  how  should  the  suit 
costs,  etc.,  be  prorated? M 

V/e  shall  deal  with  your  problems  in  the  order  in 
which  they  are  presented. 


Hon.  J.  B.  Greer 
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I. 

Property  owner  may  purchase  at 
third  offering, for  hjlPft  bl_d_^_ 


After  land  has  been  offered  for  sale  on  two  previous 
years  and  no  bid  sufficient  has  been  made  at  each  of  those 
sales  to  cover  the  amount  of  taxes.  Interests,  penalties 
and  costs  then  due,  the  County  Collector  Is  authorized  at 
the  third  offering  to  sell  the  certificate  of  purchase 
covering  said  tract  to  the  highest  bidder  for  what  It  will 
bring.  This  procedure  Is  provided  for  In  Section  9963a, 

Page  432,  Laws  of  Missouri  1933.  This  Section  reads  as 
follows: 

"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  delin- 
quent taxes.  Interest,  penalty  and  costs 
by  the  collector  of  the  proper  county 
for  any  two  successive  years  and  no 
person  shall  have  bid  therefor  a sum 
eoual  to  the  dellnnuent  taxes  thereon, 
interest,  penalty  and  cost3  provided  by 
law,  then  such  county  collector  shall  at 
the  next  regular  tax  sale  of  lands  for 
delinquent  taxes,  sell  the  same  to  the 
highest  bidder,  and  the  purchaser  there- 
of shall  acquire  thereby  the  same  Interest 
therein  as  Is  acquired  by  purchasers  of 
other  lands  at  such  dellnnuent  tax  sales." 

This  Section  places  no  limitation  upon  the  parties  who 
may  bid  In  said  property  at  the  third  sale.  A careful 
examination  of  this  law  reveals  that  at  no  point  Is  any  re- 
quirement laid  down  as  to  who  may  purchase  the  land,  other 
than  Section  9952c,  which  requires  that  no  sale  shall  be  made 
to  a person  not  a resident  of  the  State  of  Missouri  until 
such  person  shall  file  with  the  Collector  an  agreement  in 
writing  consenting  to  the  Jurisdiction  of  the  Circuit  Court 
of  the  County  In  which  the  sale  Is  made  and  designating 
some  person  In  said  county  as  agent  for  the  purchaser  for 
the  purpose  of  suit.  The  failure  of  the  present  Act  to 
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speak  on  this  subject  relegates  us  to  the  application  of 
general  principles  and  rules  to  a determination  of  your 
question.  After  careful  consideration  of  the  problem  in- 
volved, we  have  reaohed  the  conclr.slon  that  the  property 
owner  has  the  right  to  buy  at  the  tax  sale  on  the  third 
offering  if  he  makes  the  high  bid  for  the  certificate.  To 
rule  otherwise  would  be  to  unfairly  and  unjustly  dis- 
criminate against  the  property  owner  for  he  would  then  be 
the  only  one  who  would  be  dlsnuallfled  from  bidding  at 
the  ale.  Such  classification  would  be  unwise,  unfair 
and  In  the  absence  of  specific  legislation,  wholly  un- 
warranted. 

In  reaching  this  opinion  we  are  not  unmindful  of  the 
general  statement  found  at  11  C.  J.  1198,  Section  161b: 

"As  a general  rule  any  person  under 
a positive  duty  to  the  state  or 
municipality  to  pay  the  taxes  on  a 
particular  tract  of  land  cannot  be- 
come a valid  purchaser  at  a sale  of 
the  property  for  such  taxes,  and  if 
he  does  purchase.  It  ie  deemed  to 
be  merely  a mode  of  paying  the  taxes 
and  do os  not  found  a now  title  In  any 
wpy. " 

Also,  61  C.  J.  1305,  Section  1826: 

"Ordinarily  one  who  is  under  a duty 
to  pay  taxes  cannot  add  to  nor 
strengthen  his  title  by  nurchasing 
land  at  a sale  for  such  taxes,  and 
an  attempt  to  do  so  may  be  regarded 
simply  as  a redemption  of  the  land. 

Thus,  ordinarily  the  owner  of  land 
can  neither  add  to  nor  strengthen 
hin  title  by  omitting  to  pay  taxes  on 
land  for  which  he  Is  liable  and  then 
buying  the  land  at  the  tax  sale." 
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Nor  have  we  disregarded  the  statements  to  a similar  effect 
found  in  the  leading  text  books  on  the  subjeot  of  taxation. 
However,  an  examination  of  the  authorities  which  are  cited 
in  support  of  these  statements  indicate  that  they  have 
relation  to  the  rights  of  third  parties  as  affected  by  the 
tax  sale  rather  than  the  right  of  the  3tate,  and  are  con- 
cerned with  the  legal  effect  of  the  sale  rather  than  the 
bare  right  of  the  owner  to  purohase. 

In  making  your  inquiry  you  are  concerned  with  your 
duties  in  relation  to  the  sale  and  we  understand  desire  to 
know  whether  or  not  you  should  refuse  the  bid  of  an  owner 
of  the  property  at  the  third  sale  even  though  this  bid  is 
not  in  an  amount  sufficient  to  pay  the  whole  taxes,  interest 
and  costs  due.  You  can  only  be  concerned  with  your  rights 
and  duties  in  the  premises  and  are  not  called  upon  to 
decide  and  determine  the  legal  consequence  of  suoh  a sale. 

If  the  facts  are  such  that  such  sale  to  the  owner  amounts 
to  but  a redemption  of  the  orooerty,  as  has  been  suggested 
in  some  of  the  authorities,  that  is  a matter  with  which 
you  are  not  now  authorized  to  act.  You  should  of  course, 
as  a representative  of  the  State  and  County  in  conducting 
the  sale  permit  no  sale  for  less  than  the  full  amount  of 
the  taxes,  penalties  and  costs  which  has  been  induced  by 
collusion  or  fraud  as  suoh  a sale  would  olearly  amount  to 
a redemption  of  the  property  or  a payment  of  the  taxes  in 
the  amount  bid  and  would  subject  the  property  to  further 
sale  the  following  year  as  contemplated  and  required  by 
Seotlon  9063b,  page  432,  Laws  of  Missouri  1933,  which  roads 
as  follows: 


“Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  Bale  for 
dellncuent  taxes,  interest,  penalty  and 
costs  by  the  oolleotor  of  the  proper 
oounty  for  any  two  successive  ye*irs  and 
no  person  shall  have  bid  therefor  a sum 
equal  to  the  delinquent  taxes  thereon, 
interest,  penalty  and  costs  provided  by 
law,  then  such  county  collector  shall 
at  the  next  regular  tax  sale  of  lands 
for  delinquent  taxes,  sell  the  same  to 
the  highest  bidder,  and  the  purchaser 
thereof  shall  acquire  thereby  the  sane 
interest  therein  as  is  acquired  by  pur- 
chasers of  other  lands  at  suoh  delin- 
quent tax  sales." 
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CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the 
property  owner  has  the  right  to  buy  the  oroperty  at  the 
tax  sale  on  the  third  offering  for  the  highest  bid. 


II. 

Proceeds  to  be  applied 
to  costs  and  balance 
distributed  to  fund. 

It  Is  somewhat  difficult  to  determine  the  question  you 
had  In  mind  In  paragraph  two  of  your  letter.  However,  In 
general  terms,  the  proceeds  of  the  sale,  when  such  proceeds 
are  insufficient  to  cover  the  entire  amount  of  taxes,  pen- 
alties and  costs,  should  be  applied  as  follows:  (a)  To  the 
payment  of  costs,  other  than  collector's  commission,  (b) 
Collector's  cormlseion,  calculated  uoon  the  amount  received 
less  amount  of  costs  referred  to  In  "a",  (c)  The  balance 

of  the  proceeds  should  be  paid  to  the  various  taxing  author- 
ities or  agencies,  such  as  the  State,  the  County,  School 
District,  etc.,  in  the  same  proportion  as  the  amount  received 
bears  to  the  total  amount  of  tax. 

From  your  view  point  you  are  interested  in  knowing  how 
you  shall  account  for  the  balance  of  taxes  which  have  been 
charged  against  you.  The  situation  under  the  Jones-Munger 
Law  Is  Identical  In  this  respect  as  to  the  situation  as 
existed  under  the  old  law  when  property  was  sold  for  taxes 
under  execution  and  the  proceeds  of  the  execution  sale  were 
Insufficient  to  pay  the  full  amount  of  taxes  due.  You 
should  obtain  a Court  order  covering  this  so  that  you  will 
have  no  difficulty  when  making  your  final  settlement  and 
so  thot  the  State  Auditor*  s Off loe  may  allow  you  a credit 
for  the  difference  in  the  amount  of  taxes  charged  against 
you  and  the  amount  which  you  received  at  the  sale  of  the 
property. 

The  foregoing  is  concluded  from  two  opinions  hereto- 
fore issued  by  this  office,  the  first  on  January  18t  1934, 
to  the  Honorable  Edward  Cuslck,  Prosecuting  Attorney  of 
Pu  aski  County,  Waynesvll  e.  Missouri,  and  the  second  dated 
January  3,  1935,  to  Honorable  W.  C.  Rose,  Prosecuting 
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Attorney.  Putnam  County,  Unlonvllle.  Missouri.  I herewith 
enclose  to  you  copies  or  these  opinions  so  that  you  may  be 
fully  advised  as  to  the  authorities  for  the  conclusions 
reached. 


III. 

Court  costs  preserved  though 
taxes  foreclosed  under  Jones- 
Munger  Law. 


The  Jones-Munger  Law  makes  specific  provision  for 
the  abandonment  of  suits  for  the  foreclosure  of  taxes  and 
proceedings  for  Including  such  delinquent  taxes  In  the  sale 
of  other  properties  under  the  new  tax  law.  Seotlon  9962b, 
page  444,  Laws  of  Missouri  1933,  having  particular  reference 
to  this,  reads  as  follows: 


"All  lots,  tracts  and  parcel*  of  land 
upon  which  taxes  assessed  or  levied 
prior  to  the  taking  effect  of  this 
act  remain  due  said  unpaid  at  the  date 
when  such  taxes  would  have  become 
delinquent  as  provided  In  the  act  under 
which  they  were  assessed  and  levied, 
and  which  taxes  are  not  merged  In 
Judgment  prior  to  the  effective  date 
of  this  act,  shall  be  deemed  to  be 
delinquent  under  the  provisions  of 
this  act,  and  the  same  proceedings  shall 
be  had  to  enforce  the  pnymentof  such 
unpaid  taxes,  with  Interest,  penalty 
and  costs,  and  payment  enforced  and 
liens  foreclosed  under  and  by  virtue 
of  the  provisions  of  this  act  and  the 
same  rights  of  redemption  shall  attach. 
For  the  purposes  of  foreclosure  under 
this  act,  the  date  of  delinquency  shall 
be  construed  to  mean  the  date  when  the 
taxes  first  became  delinouent;  provided 
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however,  that  nothing  herein  contained 
shall  be  construed  to  affect  the  right 
of  the  oounty  collector  to  proceed  to 
final  Judgment  and  foreclosure  for  taxes 
upon  which  suit  had  been  Instituted 
prior  to  the  effective  date  of  this  act, 
but  not  in  fin  1 Judgment,  nor  to  nre- 
Judlce  the  rights  of  co  lection  of  any 
costs  or  commissions  attaching  In  such 
cases  which  were  valid  under  the  tax 
law  existing  at  the  time  of  institution 
of  such  suits.  As  to  taxes  merged  in 
Jud,  ment  at  the  effective  date  of  this 
act  the  foreclosure  of  the  tax  lien  and 
proceedings  relative  thereto  shall  be 
had  under  the  provisions  of  the  law  as 
such  law  existed  prior  to  the  passage  of 
this  act,  and  as  to  stilts  for  delinquent 
taxes  instituted,  but  not  merged  in  Judg- 
ment, at  the  effective  date  of  this  act 
the  collector  shall  have  the  right  to 
proceed  to  final  Judgment  £od  foreclosure 
of  the  tax  lien  under  the  provisions  6f 
the  law  as  it  existed  prior  to  the  Passage 
of  this  act,  or  such  collector  may,  in 
his  discretion,  dismiss  such  suits  and 
proceed  to  foreclosure  of  the  tax  lien 
under  the  provisions  of  this  aot,  sub- 
ject to  the  preservation  of  rights  to  all 
valid  costs  and  commissions  that  may  have 
already  attached  In  such  ch;iraoter  of 
s Its  under  the  law  as  It  existed  prior 
to  the  passage  of  this  act.” 

It  will  be  noted  that  in  the  event  the  suit  is  abandoned 
and  the  property  sold  under  the  Jones-: hunger  law,  rights  are 
preserved  "to  all  valid  costs  and  commissions  which  may  have 
already  attached  to  such  character  of  suits.”  Therefore, 
the  collector’s  and  sheriff’s  costs  which  had  already  accrued 
are  preserved,  and  the  attorney  fees,  which  can  only  be  cal- 
culated on  the  amount  actually  paid  Into  the  treasury,  are 
likewise  preserved  but  may  only  be  calculated  as  Just  stated. 
As  it  is  the  costs  which  accrue  under  the  Jones-Mu  nger  Law 
which  actually  bring  about  a sale  of  the  property  and  create 
a fund  from  which  co^ts  and  taxes  may  be  paid,  It  Is  our 
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view  th  t the  actual  coats  accruing  under  the  Jones-Hunger 
Law,  other  than  the  collector's  commission,  should  first 
be  paid.  Next  should  be  paid  the  costs  accruing  In  the 
suit  Instituted  but  abandoned,  other  than  the  attorney's 
fee  and  the  collector's  commission.  Third,  the  attorney's 
fee  and  the  collector's  commission  sh  uld  be  calculated, 
based  upon  the  amount  which  is  to  be  turned  into  the  Treasury. 
The  balance  If  any.  should  then  be  distributed  as  suggested 
under  part  two  of  this  opinion.  The  basis  for  these  con- 
clusions la  also  found  In  the  opihlons  hereinbefore  referred 
to. 


Section  9963a,  page  432,  Laws  of  L'lsrouri  1933,  author- 
izes the  sale  of  the  certificate  to  the  highest  bidder  In 
the  event  that  for  two  successive  nrevlous  years  no  nerson 
has  bid  a sum  equal  to  the  delinquent  taxer,  nenaltles. 
Interests  and  costs  accrued  thereon.  Thie  Bectlon  apolies 
to  all  s&les  for  taxes  wiiich  are  dellnnuent  under  the  pro- 
visions of  the  law.  By  virtue  of  Section  9962b,  Supra,  these 
taxes  are  delinquent  within  the  m aning  of  the  law  If  the 
county  collector  in  hie  discretion  determines  to  abandon 
the  suits  and  proceeds  to  enforce  the  Payment  of  the  taxes 
under  the  Jones-ilunger  law.  tfe  are  of  the  opinion  that 
because  suit  has  once  been  Instituted  and  abandoned  does  not 
revent  the  properties  from  being  sold  for  what  they  will 
bring  on  the  third  offering  providing  no  sufficient  bid  has 
be^n  made  at  the  two  previous  offerings. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the 
fact  that  suit  had  once  been  Instituted  for  taxes  on  a given 
tract  of  land,  which  suit  was  abandoned,  does  not  trevent 
the  ale  of  such  pro  erty  at  the  third  offering  for  what  it 
will  bring,  provided  that  said  tract  has  been  offered  at  two 
prior  successive  sales  in  previous  years  at  which  sales  no 
bid  was  received  sufficient  to  pay  the  dellnnuent  taxes 
thereon,  with  Interest,  penalties  and  costs. 


APPROVED: 


lly  submitted. 


Assistant  Attorney  Geiteral 


JOHN  v;.  HOmUN,  Jr., 
(Acting)  Attorney  General 


Enclosure  8-2 


TAXATION 


Delinquent  taxes  bear  Interest  at  dir.  per  cent 
ir  taxpayer  In  bankruptcy. 


October  17,  1936 


i 


> 


»« 


Hon.  Joe  Grandhomme 
Collector  of  Revenue 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Grandhomme: 

We  are  In  receipt  of  a communication  from  the 
State  Auditor* s Office  requesting  us  to  render  you  an 
o inlon  on  the  subject  matter  of  your  communication  to  the 
State  Auditor  October  5,  1936.  The  Question  presented  Is 
"May  a bankrupt  land  owner  pay  his  taxes  for  the  years 
1934-35  exempt  from  the  payment  of  additional  Interests 
and  penalties  which  have  accrued  because  of  the  delin- 
quency of  the  taxeE." 


I. 

Bankrupt  taxpayer  liable  for 
six  per  cent  Interest  on  delln- 
ouent  taxes  paid  pending 
bankruptcy  proceeding. 


This  office  had  occasion  to  consider  carefully 
the  liability  of  a railroad  In  ban:ruptcy  for  the  payment 
of  penalties  upon  its  delinquent  taxes.  On  March  86, 

1935,  this  office  rendered  an  opinion  to  the  Honorable 
David  R.  Clevenger,  Pro  ecutlng  Attorney  of  Platte  County, 
wherein  the  following  conclusion  was  reached; 
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"It  Is  therefore  the  opinion  of  this 
office  that  the  Trustees  of  the 
Chicago,  Rock  Island  and  Pacific  Rail- 
road Company  are  liable  to  the  State 
of  Missouri  as  Interest  on  dellnouent 
taxes  six  per  cent  per  annum  on  such 
taxes  from  the  date  of  dellnouency  until 
paid." 

We  have  considered  this  opinion  In  relation  to  the  general 
tax  laws  and  have  reached  the  conclusion  that  there  Is  no  distinction 
between  the  status  of  a real  estate  owner  in  bankruptcy  and  a rail- 
road organisation  under  Section  77b  of  the  Bankruptcy  Law  Insofar 
as  liability  for  Interest  on  dellnouent  taxes  Is  concerned.  We  here- 
with enclose  to  you  a copy  of  th.  t opinion. 

CONCLUSION 

It  Is  therefore  the  o >lnlon  of  this  office  that  the  tax- 
payer is  liable  for  simple  interest  calculated  at  six  per  cent  per 
annum  upon  delinquent  taxes  for  the  years  1934  and  1936  and  that 
the  taxoayer  Is  not  liable  for  the  ten  per  cent  penalty  referred  to 
In  Section  9962,  page  429,  Laws  of  Missouri  1933. 

The  foregoing  conclusion  and  opinion  upon  which  it  Is  based 
is  reached  upon  the  assumption  that  the  real  estate  upon  which  the 
bankrupt  Is  attempting  to  pay  the  taxes  Is  a part  of  the  bankrupt 
estate  and  within  the  Jurisdiction  of  the  bankruptcy  court.  There 
is  a strong  likelihood  that  the  property  upon  which  the  taxpayer  is 
seeking  to  pay  taxes  has  been  set  aside  to  him  as  exempt  or  that 
the  trustee  in  bankruptcy  has  released  the  property  from  the  estate 
as  having  no  value  to  the  estate.  Under  such  circumstances  there 
would  be  no  basis  for  the  acceptance  of  less  than  the  full  amount  of 
penalties,  interest  and  costs  accrued.  These  addit  on&l  facts  are 
not  set  forth  in  the  inquiry  and  therefore  we  are  unable  to  go  Into 
this  feature  of  the  matter  more  fully.  You  will  note  that  the  fore- 
going opinion  deals  only  with  penalty  interest,  and  is  not  to  be 
construed  as  holding  th  t the  bankrupt  estate  is  not  liable  for  the 
legal  costs  which  have  accrued  to  county  officials  for  services 
actually  performed  in  the  collection  of  the  taxes. 


APPROVED: 


JOHN  ’V.  HOFFMAN,  Jr., 
(Acting)  Attorney  General 

HGWrMM 

Enclosure. 


Respectfully  submitted. 


:TNKR,  Jr., 
Assistant  Attorney  General 


CIRCUIT  CLICKS: 


Deputy  Circuit  Cleric  s in  Shelby  County 
entitled  to  compensation  fixed  by  County 
Court  within  Statutory  limitations* 


January  14,  1936* 


Mr.  Ratal  T*  Hardy 
Clerk  of  the  Circuit  Court 
Shelby  County 
Shelbyville,  Missouri 

Dear  Sir: 


FI  LED 


' I 


fle  acknowledge  receipt  of  a request  for  an  opinion 
from  your  deputies,  Mary  C*  Halls  and  Thelma  Hewitt* 
Said  request  reads  as  follows: 

"The  Clerk  of  the  Circuit  Court  and 
'x-Officio  Recorder  of  Shelby  County, 
Missouri,  requires  two  denuties  in 
order  to  carry  on  his  office  routine 
properly*  There  has  been  difference 
of  opinion  concerning  the  salary 
allowed  for  deputy  hire  In  this 
office* 


"fle  would  like  to  have  an  opinion 
on  Section  11312,  entitled  *The 
te put y or  Assistant  Circuit  Clerk's 
Compensation'  to  be  found  on  page 
371  in  the  Missouri  Laws,  1933; 
particularly  the  clause  ltilch  reads 
as  follows: 

" 'The  County  Court,  in  its  order 
permitting  the  clerk  to  appoint  a 
deputy  or  assistant,  shall  fix  the 
compensation  of  such  deputy  or 
assistant  which,  in  counties  having 
12,50C  persons  and  less,  shall  not 
exceed  the  amount  allowed  deputy 
or  assistant  to  the  county  clerk 
for  the  actual  time  employed  and 
shall  designate  the  period  of  time 
such  deputy  or  assistants  may  be 
employed* • 

"Does  this  mewi  that  each  deputy 
may  be  allowed  a compensation 
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amounting  to  1100  annually  or  does 
it  mean  that  this  amount  shall  he 
divided  among  the  deouty  hire. 

"We  trust  that  you  may  be  able  to 
send  us  an  opinion  on  the  afore- 
mentioned question  at  an  early  date." 

Section  11808  Laws  1933,  p.  370,  reads  as  follows; 

"The  last  previous  decennial  census 
of  the  United  States  shall  be  the 
basis  for  determining  the  population 
of  any  county  in  this  state,  for  the 
purpose  of  ascertaining  the  salary 
of  any  county  officer  for  any  year, 
or  the  amount  of  fees  he  may  retain, 
or  the  amount  he  shall  be  allowed  to 
pay  for  deputies  or  assistants." 

The  population  of  Shelby  County,  according  to  the 
last  decennial  census  was  11983.  Section  11811  Laws  1933, 
p.  370  provides  in  part  as  follows: 

"The  aggregate  amount  of  fees  that 
any  clerk  of  the  County  Court  under 
Articles  2 and  3 of  this  Chapter 
shall  be  allowed  to  retain  for  any 
one  year’s  service  shall  not  in 
any  case  exceed  the  amount  herein- 
after set  out.  * # * *in  counties 
having  more  than  11,500  persons  and 
less  than  12,500  persona,  the  clerks 
shall  be  allowed  to  retain  $1300.00 
for  themselves,  and  shall  be  allowed 
to  pay  for  deputies  and  assistants 

#1100. 00 j*  * * »." 

Section  11812,  Laws  1933,  p.  371  provides: 

"Every  clerk  of  a circuit  court 
shall  be  entitle!  to  such  number 
of  deputies  and  assistants,  to  be 
appointed  by  such  officials,  with 
the  approval  of  the  county  court, 
as  such  court  shall  deem  necessary 
for  the  prompt  and  proper  discharge 
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of  the  duties  of  his  office.  The 
County  Court,  in  Its  order  permitting 
the  clerk  to  appoint  a deputy  or 
assistant,  shall  fix  the  compensa- 
tion of  such  deputy  or  as  si  stant  which. 
In  counties  hawing  12,500  y arsons  and 
less,  shall  not  exceed  the  amount 
allowed  deputy  or  assistant  to  the 
county  clerk  for  the  actual  time 
employed  and  shall  designate  the  per- 
iod of  time  such  deouty  or  assistants 
may  be  employed*  tvery  such  order 
shall  be  entered  of  record,  and  a 
certified  copy  thereof  shall  be  filed 
in  the  office  of  the  county  clerk* 

The  clerk  of  the  circuit  court  may 
at  any  time,  discharge  any  deputy  or 
assistant,  and  may  regulate  the  time 
of  his  or  her  employment,  and  the 
county  court  may,  at  any  time,  modify 
or  rescind  its  order  permitting  and 
appointment  to  be  made,  and  may  re- 
duce the  compensation  theretofore 
fixed  by  it* 


Section  11680  A*  S.  Ko*  1929,  provides: 

"Lvery  clerk  may  appoint  one  or 
more  deputies,  to  be  approved  by 
the  judge  or  Judges,  or  a majority 
of  them  in  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen  years 
of  age  and  have  all  other  qualifica- 
tions of  their  principals  and  take 
the  like  oath,  and  may  in  the  name 
of  their  principals  perform  the 
duties  of  cleric;  but  all  clerks  an. 
their  sureties  shall  be  responsible 
for  the  conduct  of  their  deputies*" 


CONCLUSION* 


Under  flection  11811,  supra,  the  County  Clerk  In 
counties  the  size  of  Shelby  County,  is  allowed  to  retain 
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from  fees  which  he  collects  >1300.00  for  himself  and 
Cl 100. 00  for  deputies  and  assistants. 

* 

% 

Under  Section  11812,  supra,  the  Legislature  has 
limited  the  amount  nayatle  in  the  Circuit  Clerk's  office 
for  deputy  and  clerk  hire  in  counties  of  12,500  persona 
and  less.  Shelby  County  fells  within  this  class  of 
counties.  Said  counties  must  limit  clerk  and  deouty 
compensation  not  to  exceed  the  amount  allowed  deputies 
and  assistants  to  the  county  clerk  of  Shelby  County- 
In  other  words,  the  County  Court  Is  limited  to  illOO.OO 
expenditure  per  year  for  deputy  and  assistant  hire  in 
the  Circuit  Clerk's  office  in  Shelby  County,  regardless 
of  the  number  of  such  assistants* 


Respectfully  submitted  . 


WM.  OhR  SAHS.RS 

Assistant  Attorney  General. 


APPROVED* 


lOHH  fc.-HOi  LUW,  ~Sr. 

(Acting)  Attorney  General. 


WOSjH 


Interest  collected  on  delinquent  taxes  is  in 
SCHOOLS.  a part  Qf  the  tax  and  shouid  be  distributed 

in  proportion  to  the  amount  each  levy  bears  to  the 

total* 


»* 


January  24,  1936. 


I FI  LED 

> 


Mr.  George  Harrington 

Collector,  Revenue  Department 

Jackson  County 

Court  House 

Kansas  City,  Missouri 


Dear  Sir : 


This  is  to  acknowledge  your  letter  as  follows 

"It  has  been  the  practice  in  this  county 
for  at  least  thirty  years  to  divide  the 
interest  collected  on  back  taxes  between 
the  county,  state,  Kansas  City  schools 
and  Independence  schools,  theirs  being 
the  major  portion.  It  being  generally 
understood  that  the  collection  of  the 
moneys  for  the  smaller  incorporated 
schools  does  not  pay  for  itself,  their 
portion  of  the  interest  has  gone  to  the 
county. 

"bince  taking  over  the  collector’s  office 
I have  impounded  this  money  and  desire 
an  opinion  from  you  so  that  I may  make 
proper  distribution  of  same." 


Section  9867,  R.  S.  I'.o,  1929,  provides  as  follows: 

"The  following  named  taxes  shall  here- 
after be  assessed,  levied  and  collected 
in  the  several  co  nties  in  this  state, 
and  only  In  the  manner  and  not  to  exceed 
the  rates  prescribed  by  the  Constitution 
and  laws  of  this  state,  viz.:  The  state 
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tax  and  uhe  tax  necessary  to  pay  the 
funded  or  bonded  debt  of  the  state, 
the  funded  or  bonded  debt  of  the  county, 
the  tax  for  current  county  expenditures, 
the  taxes  certified  as  neces: ary  by 
cities.  Incorporated- Eowns  and  village a , 
and  for  schools." 


The  county  court  fixes  the  rate  of  taxation  for 
coonty  purposes.  Section  9872,  R.  S.  !<Io.  1929.  The  rate 
for  state  urposes  is  fixed  by  statute.  Section  9866,  R.  S. 
Mo.  1929.  The  rate  of  taxation  for  school  purposes  is  purely 
local  and  set  by  the  voters  in  the  district  or  the  board  of 
directors.  Section  9214,  R.  S.  Mo.  1929  and  Chapter  57, 

R.  S.  Mo.  1929  and  amendments. 

As  to  Interest  on  delinquent  taxes  on  real  estate. 
Section  9945,  iiaws  of  Missouri,  1953,  page  426,  provides  in 
part  as  follows: 

"*  * *;  all  taxes  hereafter  becoming 
delinquent  shall  bear  interest  until 
paid  as  provided  by  section  9952,  * »" 


Section  9952,  Laws  of  Missouri,  1933,  page  429, 
referred  to  in  Section  9945,  suora,  provides  in  part  as 
follows : 


B* * * and  charging  them  with  the  amount 
of  delinquent  tax  * and  an  additional 
annual  ten  per  centum  on  tax  s for  each 
year  prior  to  the  preceding  year,  * * *" 


It  is  thus  seen  from  a reading  of  Sections  9945  and 
9952,  supra,  that  delinquent  taxes  on  real  estate  bear  interest 
and  is  an  additional  percent  on  said  taxes.  In  other  words, 
the  interest  on  delinquent  taxes  is  a part  of  the  amount  to  be 
collected  as  same  is  additional  to  the  tax. 
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For  the  convenience  of  the  taxpayer  only  one 
tax  state  ..ent  is  Issued  to  comply  with  the  provisions 
of  Section  9867,  R.  S.  Mo.  1929.  However,  on  that  tax 
statement  the  rate  of  levy  is  specifically  shown,  namely, 
the  amount  for  state  purposes,  for  county  purposes  and 
for  school  purposes,  and  when  a taxpayer  receives  his 
statement  he  only  pays  the  total  amount  shown  on  the  tax 
bill  and  then  from  that  total  a noun t is  deducted  the  various 
amounts  that  go  to  the  state,  the  county  and  the  schools. 

'■hen  taxes  are  delinquent  the  interest  is  computed 
on  the  total  amount  of  the  taxes  for  state,  county  and 
schools.  Thus,  Interest  is  charged  on  that  portion  represent- 
ed by  the  levy  for  school  purposes  and,  consequently,  should 
belong  to  that  portion  of  the  tax  from  whence  it  was  derived. 

The  reason  advanced  by  you  why  smaller  school 
districts  do  not  receive  that  portion  of  the  interest  due 
them,  is  because  it  is  a smaller  amount.  However,  the 
principle  remains  the  same,  namely,  if  a part  of  the  tax 
could  be  taken  all  of  it  could  be  taken.  Hence,  if  it  is 
right  for  the  interest  to  be  taken  from  the  smaller  schools 
it  would  be  just  as  right  to  take  the  interest  from  the 
larger  schools  and  place  it  all  in  the  county  revenue.  Thus, 
the  reason  assigned  is  not  an  excuse,  a justification  or  a 
right  to  deprive  the  smaller  schools  of  any  portion  of  the 
interest  due  them  on  delinquent  taxes  levied  for  their 
districts. 

Tom  the  above  it  is  our  opinion  that  by  virtue  of 
sections  9945  and  9952,  supra,  the  interest  derived  from 
delinquent  tax  s should  be  distributed  to  the  state,  county 
and  schools  in  proportion  to  the  amount  that  said  levies 
bear  to  the  entire  tax  bill,  and  no  small  school  should  be 
deprived  of  its  pro  rata  amount. 


Yours  very  truly. 


APPROVED: 


James  L.  HornBostel 
Assistant  Attorney-General 


. ii  MAN,  Jr.  , 
(Acting)  ittorney-General. 
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mALAPY:  ROAD  OVmftSEER:  Recovery  of  back  salary  as  road 

overseer. 


a 


/ 


IN 


Larch  10,  1926. 


Hon.  Chas.  L.  Hardin, 

Judge,  Jefferson  County  Court, 
Hillsboro,  Llssouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
Larch  4th  wherein  you  state  as  follows: 

"Section  7692,  Rev.  Statutes,  Lissouri  1929: 
Provided  a salary  for  Judges  of  County  Courts 
in  all  counties  in  this  state,  with  a popula- 
tion of  not  less  than  fifty  thousand  nor 
more  than  two  hundred  thousand. 

Sec.  2092  Rev.  Statutes  *^o.  1929,  provided 
a salary  for  County  Judges  of  a county  with 
more  than  sixty  thousand  population  for  the 
year 8 1931  and  1932. 

For  the  1931  term,  Jefferson  County’s 
population  was  ixtre  than  fifty  thousand 
inhabitants,  as  determined  by  sec.  11608, 
Rev.  Statutes  1929.  All  other  county 
officers  were  receiving  a salary  based 
on  Sec.  11808. 

This  section  provides  for  comities  which  now 
have  or  may  have  hereafter,  more  than  two 
hundred  miles  of  macadamized  or  rock  public 
roads: 

For  the  1931  term,  Jefferson  County  had 
a total  mileage  of  998  miles  of  roads, 
and  616  miles  of  macadam  and  gravel  or 
rock  roads,  measured  by  the  State  High- 
way Department,  and  232  miles  of  macadam 
and  rock  roads,  measured  by  P.  L.  Reilly, 
Jefferson  County  Highway  Engineer. 
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County  may  now  have  or  may  hereafter  have 
a total  taxable  wealth  of  more  than 
twenty-five  million  dollars: 

During  the  1931  term,  Jefferson  County 
had  more  than  twenty-five  million  dollars 
of  taxable  wealth,  and  did  not  contain  a 
city  of  the  first  class. 

Section  9874  provided  for  the  apportionment 
of  the  County  funds : 

first:  A sum  to  care  for  paupers, 
second:  A sum  for  the  building  of 

bridges  and  repairing  of  roads,  and 
Third:  Compensation  of  road  overseers. 

ejection  7892  states:  ^md  for  the  purcose  of 
seeing  that  the  roads  contemplated  by  said 
subdivision  two  or  Sec.  9874,  are  each  and 
every  one  kept  in  repair  and  for  the  purpose 
of  personally  viewing  new  road  and  bridge 
sites  which  are  the  subject  of  petition,  and 
through  personal  supervision  of  seeing  that 
all  road  work  is  done  in  a proper  and  work- 
manlike manner. 

The  matter  of  personally  seeing  to  the 
construction  and  completion  of  the  road 
and  bridge  work  was  done  by  the  County  Court, 
together  with  the  iAigineer.  The  require- 
ments of  said  Sec.  9874  was  complied  with  as 
the  record  will  show.  However,  being  un- 
aware of  the  provisions  of  sec.  7892,  there 
was  no  record  of  performance  as  a board  of 
road  overseers,  except  the  record  of  having 
ordered  road  and  bridge  work  done. 

It  appears,  had  the  Court  been  familiar  with  the 
provisions  of  Section  7892,  at  the  beginning  of 
the  1931  term,  it  would  have  been  entitled  to 
the  salary  provided  by  said  section. 

Therefore,  I would  like  to  have  an  opinion  on  the 
following  questions: 

First:  What  material  constitutes  a macadam 
or  rock  road? 

Second:  Would  all  the  mileage  of  the 

macadamized  or  rock  roads  in  all  road 


Hon.  Chas.  L 


Hardin 


-3 


*.~roh  10,  1936 


districts  in  the  county  be  included  in 
the  meaning  of  said  Section  7892,  Rev. 
Statutes  Lissourl  1929,  and 
Third:  In  view  of  the  above  mentioned 
conditions  is  there  any  reason  why  the 
Court  should  not  collect  a back  salary  for 
the  1931  term  as  a Board  of  Road  Overseers?” 


I. 


In  answer  to  your  first  question  as  to  what  material 
constitutes  a macs dam  or  rock  road,  we  feel  that  same  could  be 
better  answered  by  your  own  County  Engineer  or  the  state  High- 
way Department,  some  suggestion  is  found,  however,  in  the 
case  of  Partridge  v.  Lucas,  99  Calif.  519,  33  Psc.  1082,  vrherein 
the  court  in  defining  the  tern  "macadamize",  indicates  that  the 
material  for  a macadam  road  would  consist  of  small  stones,  thus: 

"The  word  'macadamize'  has  a fixed  and 
definite  meaning,  and  refers,  not  only 
to  the  kind  of  material  to  be  used  in 
covering  a street  or  road,  but  also  the 
manner  in  which  it  is  to  be  laid.  It 
means  to  cover  a street  or  road  *by  the 
process  introduced  by  Macadam,  which  con- 
sists of  the  use  of  small  stones  of  a 
uniform  size  consolidated  and  leveled  by 
heavy  rollers.'  13  ioaer.  &.  iing.  iinc.  Law, 
p.  1194." 

as  to  what  material  constitutes  a rock  road,  the  answer 
appears  to  be  obviously  ’’rock",  such  term  is  defined  in  the 
case  of  Okey  v.  moyers,  91  £•  V*  771,  thus: 

"In  geology  every  layer  which  forms  a 
portion  of  the  solid  crust  of  the  earth 
is  called  rock,  but  in  its  popular 
acceptation  the  term  embraces  only  the 
solid  portions  of  the  earth,  .vebster 
defines  it  as  'a  large  concrete  mess 
of  stony  material.*  The  standard 
Dictionary:  'Technically,  a rock  is 

a mixture  of  mineral  substances,  except 
when  It  is  one  species,  in  a bed  or  mass. 

The  constituents  of  rock  are  mineral, 
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although  they  nay  be  organic  in  origin.* 
The  Encyclopedia  Brittanica,  Vol.  JL: 

* A rock  nay  be  defined  as  a mass  of 
material  natter  composed  of  one  or 
more,  usually  of  several,  kinds  of 
minerals,  having  es  a rule  no  definite 
external  fora,  end  liable  to  vary  con- 
siderably in  chemical  composition. ,w 


II. 


lection  7892,  it.  8.  ^ o . 1929,  pro vines  as  follows: 

"The  judges  of  the  county  courts  in  all 
counties  in  this  state  which  now  have, 
or  may  hereafter  have,  a population  of 
not  less  than  50,000  nor  more  than 
200,000  inhabitants,  and  v.'h  1 ch  now  have. 
or  may  here  fter  have,  ...ore  than  lwo 
hundred  ^iles  "of  maci  damlzod  or  rock 
public  roads,  and  which  now  have,  or 
may  hereafter  have,  a total  taxable 
wealth  of  over  twenty-five  million  dol- 
lars and  not  containing  a city  of  the 
first  class  shall  be  and  constitute  a 
board  of  road  overseers  for  such  counties 
for  the  purpose  of  seeing  thet  the  fund 
provided  for  by  subdivision  two  of  sec- 
tion 9874  shall  be  expended  as  provided 
in  said  second  subdivision  of  said  sec- 
tion 9874,  and  for  the  purpose  of  seeing 
that  the  roads  contemplated  by  said  sub- 
division of  said  section  are  each  and 
every  one  kept  in  good  repair,  and  for 
the  purpose  of  personally  viewing  new 
road  and  bridge  sites  which  are  the  sub- 
ject of  pet'tions  for  improvement,  and 
for  the  purpose,  through  personal 
supervision,  of  seeing  that  all  road 
improvements  are  completed  in  a good 
and  workmanlike  manner,  and  that  all 
work  of  every  kind  done  on  the  county 
roads  is  done  in  a proper  workmanlike 
manner.  Each  member  of  said  board  shall, 
as  compensation,  solely  for  his  services 
as  such  road  overseer,  receive  a salary 
of  twelve  hundred  dollars  per  annum  to 
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be  paid  by  the  county,  monthly,  in  equal 
m nthly  installments  out  of  the  fund 
mentioned  in  said  subdivision  tv.o  of 
section  9874.  The  time,  place  and 
manner  of  holding  meetings  of  suid  board 
and  the  rules  and  regulations  for  the 
performance  of  the  duties  shall  be  fixed 
by  said  board." 

The  above  section  does  not  say  that  the  two  hundred 
miles  of  macadamized  or  rock  public  roads  is  exclusive  of  the 
mileage  of  the  macadamized  or  rock  roads  in  all  road  districts 
in  the  county,  and  hence  we  are  of  the  opinion  that  all  the 
mileage  in  the  road  districts  is  to  be  included  within  the 
meaning  of  section  7892,  supra. 


III. 


In  asking  whether  there  is  any  reason  why  the  Court 
should  not  collect  a back  salary  for  the  1931  term,  we  assume 
you  are  referring  to  the  salary  of  county  judges  elected  at 
the  general  election  in  1930  and  who  took  office  on  January  1, 
1931 — beet ion  2073,  k.  3.  Ho.  1929. 

You  state  that  during  the  1931  tern,  or  from  January  1, 
1931,  to  January  1,  1933,  the  population  of  Jefferson  County 
was  more  than  50,000  inhabit;  nts  as  determined  by  ejection  11808, 
h.  3,  l o.  1929,  which  provides  that: 

"5 or  the  purpose  of  determining  the 
population  of  any  county  in  this  state, 
as  a basis  for  ascertaining  the  salary 
of  any  county  ofricer  for  any  year,  or 
the  amount  of  fees  he  may  retain,  or 
the  amount  he  shall  be  allowed  to  pay 
for  deputies  or  assistants,  the  highest 
number  of  votes  cast  at  the  last  previous 
general  election,  whether  heretofore  or 
hereafter  held  in  such  county,  for  any 
of rice,  shall  be  multiplied  by  five,  and 
the  result  shall  be  considered  and  held 
for  the  purpose  aforesaid  as  the  true 
population  of  such  county." 
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Section  11808,  supra,  was  repealed  by  the  Laws  of 
Missouri,  1933,  page  369,  and  a new  section  passed.  However, 
saue  would  have  no  bearing  since  the  question  would  have  to 
be  determined  by  the  law  that  was  in  effect  during  the  1931 

term. 


You  further  state  that  during  the  1931  term  the  county 
had  more  than  two  hundred  miles  of  macadamized  or  rock  public 
roads,  taxable  wealth  of  more  than  *25,000,000,  and  that  it  did 
not  have  a city  of  the  first  class.  This  would  clearly  bring 
the  court  within  the  provisions  of  section  7892,  supra,  as 
constituting  the  county  court  a board  of  road  overseers,  and 
each  member  of  the  court  entitled  to  a salary  of  ^1200  per  year. 

Section  2092,  h.  S.  mo.  1929,  provides  in  part  that: 

"In  all  counties  of  this  state  now  or 
hereafter  having  less  than  sixty  thousand 
inhabitants,  the  judges  of  the  county 
court  shall  receive  for  their  services 
the  sum  of  five  dollars  per  day  for  each 
day  necessarily  engaged  in  holding  court. 

In  addition  to  the  salaries  herein 
authorized  to  be  paid  to  judges  of  the 
county  court  in  counties  having  sixty 
thousand  inhabitants  or  more,  and  in 
addition  to  the  per  diem  herein  authorized 
to  be  paid  to  the  judges  of  the  county 
court  in  counties  having  less  than  sixty 
thousand  inhabitants,  said  Judges  shall 
receive  five  cents  per  tulle  for  each 
mile  necessarily  traveled  in  going  to  and 
returning  from  the  place  of  holding 
county  court,  provided  that  such  mileage 
shall  be  charged  only  once  for  each 
regular  terra. B 

The  above  section  was  amended  by  the  Laws  of  Missouri , 
1931,  page  191,  to  "all  counties  of  this  state  now  or  hereafter 
having  less  than  seventy-five  thousand  inhabitants,”  and  the 
entire  section  2092  read  thus: 

"In  all  counties  of  this  state  now  or 
hereafter  heving  seventy-five  thousand 
inhabitants  and  less  than  ninety  thousand 
inhabitants,  the  Judges  of  the  county 
court  shall  receive  an  annual  salary  of 
twenty-five  hundred  dollars,  oald  salary 
to  be  in  lieu  of  the  per  diem  heretofore 
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allowed  by  law  to  said  Judges  as  judges 
of  the  county  court,  end  in  lieu  of  the 
salary  heretofore  a Howe a by  lew  to  said 
judges  as  .uembers  o t the  board  of  roe? 
overseers,  under  the  provisions  of  sec- 
tion 7G93T,  r..  1929*  In  ell  counties 

of  this  state  now  or  hereafter  having 
ninety  thousand  inhabitants  and  less  than 
one  hundred  fifty  thousand  inhabitants, 
the  Judges  of  the  county  court  shall  re- 
ceive an  annual  salary  of  three  thousand 
dollars.  Said  salary  to  be  in  lieu  of 
the  per  di  em  heretofore  allowed  by  law 
to  said  Judges  as  Judges  of  the  county 
court,  and  iii  lieu  of  the  salary  here- 
tofore allowed  Fy  lav;  to  said  Judges 
as  members  of  tHe~  boerc~of  roao  over- 
seers. as  provided  by  secTion  7894. 

In  all  counties  of  this  state  now  or  here- 
after having  one  hundred  fifty  thousand 
inhabitants  and  less  than  three  hundred 
thousand  inhabitants,  the  Judges  of  the 
county  court  shall  receive  an  annual  salary 
of  forty-five  hundred  dollars.  Said,  salary 
to  be  in  lieu  of  the  per  diem  heretofore 
allowed  by  law  to  said  judges  as  judges 
of  the  county  court,  and  in  lieu  of  the 
salary  heretofore  allowedHoy  law  to  sold 
j udt.es  as  members  of  the  board  of  ToacE 
overseers . under  tFe  provisions  of  sec- 
tion Vmf,  ft*  S.  1929 , and  in  lieu  of  all 
other  fees,  compensation,  or  salaries, 
heretofore  allowed  by  law  to  said  judges, 
except  the  per  diem  as  allowed  to  said 
judges  as  members  of  the  board  of  equaliza- 
tion and  board  of  appeals.  In  all  counties 
of  this  state  now  or  hereafter  having  more 
than  three  hundred  thousand  inhabitants, 
the  Judges  of  the  county  court  shall  re- 
ceive an  annual  salary  of  six  thousand 
dollars.  Said  salary  of  six  thousand 
dollars  to  be  in  lieu  of  the  per  diem 
heretofore  allowed  by  law  to  such  judges 
of  the  county  court,  and  in  lieu  of  the 
salary  as  road  overseers  heretofore  al- 
lowed by  law  to  srld  Judges,  as  provided 
in  section  7897,  R.  S.  1929,  and  in  lieu 
of  all  other  fees,  or  salaries,  heretofore 
allowed  by  law  to  said  Judges,  except  the 
per  diem  allowed  to  said  Judges  as  members 
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of  the  board  of  equalization  and  the  board 
of  appeals.  The  salaries  herein  fixed 
for  the  judges  of  the  county  court  in  all 
counties  of  this  state  having  more  than 
seventy-five  thousand  inhabitants  shall 
be  paid  in  equal  monthly  installments  as  the 
salaries  of  other  county  officers  are  paid. 

In  all  counties  of  this  state  now  or  here- 
after having  less  th.-m  seventy-five 
thousand  inhabit  nt's,  the  .judges  of  the 
county  court  shall  receive  for  their  ser- 
vices the  sum  of  five  dollars  per  day  for 
each  day  necessarily  engaged  in  holding 
court.  In  addition  to  the  salaries  herein 
authorized  to  be  paid  to  judges  of  the 
county  court  in  counties  having  seventy- 
five  thousand  inhabitants  or  more,  and  in 
addition  to  the  per  diem  herein  authorized 
to  be  paid  to  the  judges  of  the  county 
court  in  counties  having  less  than  seventy- 
five  thousand  inhabitants,  said  judges 
shall  receive  five  cents  per  mile  for  each 
mile  necessarily  traveled  in  going  to  and 
returning  from  the  place  of  holding  county 
court,  provided  that  such  i-*ileage  shall 
be  charged  only  once  for  each  regular 
tern*. " 

.Ye  assume  that  although  Jefferson  County  had  more 
than  fifty  thousand  inhabitants  during  the  1931  terra  of  the 
county  court,  yet  at  no  time  did  it  have  as  many  as  sixty 
thousand  inhabitants.  If  such  be  the  facts,  the  amendment  of 
Section  2092 , supra,  making  it  applicable  to  counties  of  less 
than  seventy-five  thousand  inhabitants  would  not  have  affected 
the  court’s  salary  for  the  1931  tern.  Thus  we  see  that  during 
the  1931  term,  or  from  January  1,  1931,  to  January  1,  1933, 
Jefferson  County  came  within  the  provisions  of  sections 
7892  and  2092,  supra. 

It  is  to  be  noted  that  in  counties  having  certain 
populations  it  is  specifically  stated  that  the  salary  is  in 
lieu  of  iiection  7892,  R.  S.  Mo.  1929.  However,  such  language 
is  not  used  for  counties  under  seventy-five  thousand  in- 
habitants, and  we  are  of  the  opinion  that  the  Judges  of  Jefferson 
County  Court  would  have  been  entitled  during  the  1931  terra  to  a 
salary  of  «>1200  per  year  as  members  of  the  board  of  road  overseers. 

46  C.  J. , iec.  275,  page  1027,  makes  the  following  state- 
ment (citing  many  cases): 
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The  acceptance  of  less  compensation 
than  that  established  by  law  for  the 
office  aoes  not  estop  an  officer  from 
subsequently  claiming  the  legal  compen- 
sation." 

section  862,  R.  £•  Lo.  1929,  provides  that  the  five- 
year  statute  of  limitation  runs  on; 

"second,  an  action  upon  a liability 
created  by  a statute  other  than  a 
penalty  or  forfeiture." 

In  the  case  of  3tats  ex  rel.  Wingfield  v.  Kansas  City, 
236  S.  (mo.)  516,  an  employee  who  was  wrongfully  discharged 
as  a civil  service  employee  sued  for  his  salary.  The  court,  in 
holding  that  his  recovery  for  compensation  due  him  was  subject 
to  the  five-year  statute  of  limitation,  said; 

"moreover,  we  hold  that  section  1317, 

R.  S.  1919,  does  apply;  this  being  ’an 
action  upon  a liability  created  by  a 
statute  other  than  a penalty  or  for- 
feiture,’ and  that  this  case  3s  governed 
by  the  five-year  neriod  of  limitations." 

From  the  foregoing,  we  are  of  the  opinion  that  the 
Judges  of  the  county  court  may  collect  a back  salary  for  the 
1931  term,  or  from  January  1,  1931,  to  January  1,  1933,  subject 
to  the  five-ye&r  statutory  period  of  limitation  which  started 
running  January  1,  1931.  ve  are  further  of  the  opinion  that, 
since  the  members  of  the  court  were  entitled  to  be  paid  monthly 
as  members  of  the  board  of  road  overseers,  only  two  months’ 
salary,  to-*.vit,  January  and  February  of  the  year  1931,  has  been 

barred  by  the  statute  of  limitations. 

. 

Respectfully  submitted, 


J.  is.  TAIL  OR, 

Assistant  attorney  General. 

APFKOYKD: 


JOHN  H.  HOF FLAN , Jr., 
(Actinc)  Attorney  General. 
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TAXATION:  Supplemental  opinion  to  opinions. dated  November 
24,  1934  and  April  13,  1935,  to  Walter  H.  Miller 
and  Battle  McCardle  respectively* 


March  10,  1936. 


Hon.  Will  H.  Hargns 
Prosecuting  Attorney 
Cass  County 

Harrisonville,  Missouri 


V 


Dear  Mr.  Hargus t 

Acknowledgment  is  made  of  yur  recent  communication 
requesting  an  coin  on  of  this  office  on  the  following  matter: 

"In  response  to  my  inoulry  with  reference 
to  tho  right  of  a county  court  to  correct 
errors,  includln  erroneous  valuations, 
there  w re  furnished  me  copies  of  o >1  dons 
rendered  by  your  office  to  Senator  J.C. 

McDowell,  dated  Febru  ry  15,  ?.933,  and 
to  Honorable  Battle  McCardle,  dated 
April  1",  1935.  I have  since  examined 
copy  of  opinion  rendered  by  your  office 
to  Honorable  Walter  H.  Miller,  County 
Assessor  of  Jackson  County,  Missouri 
dated  November  24,  1934,  to  which  referenee 
is  made  in  the  opinion  to  Honorable 
Battle  McCardle. 

I am  uncertain  about  the  present  effect 
of  your  o inion  to  Honorable  Walter  H. 

Miller,  of  November  24,  1934,  when  read 
in  the  light  of  the  other  two  opinions 
mentioned,  and  I shall  appreciate  it 
if  you  will  advise  me  further  as  to  the 
extent  to  which  a county  court  in  this 
state  may  go  in  correcting  errors  in 
cases  where  the  court  is  satisfied  that 
the  tax  has  been  levied  upon  an  erroneous 
valuation. * 


Hon.  Will  H.  Hargus 


-2- 


March  10,  1936 


Since  receiving  your  com  unicatlon  above  set  out 
this  office  has  reconsidered  the  subject  matter  of  the 
o ini one  referred  to  in  your  communication.  As  a result 
the  ooinlon  to  Honorable  Battle  McCnrdle  dated  Aorll  13, 
1935,  is  hereby  withdrawn,  leaving  the  opinion  to  the 
Honorable  Walter  H.  Miller,  Assessor  of  Jackson  County, 
Missouri,  dated  November  24,  1934,  as  the  present  view  of 
this  office  on  the  power  of  the  county  court  to  correct 
errors  In  valuation.  It  is  to  be  noted  that  in  the  onln  on 
to  the  Honorable  Walter  H.  Miller  the  constitutionality  of 
the  section  therein  considered  was  not  gone  Into  and  we 
do  not  In  this  ooinlon  pass  upon  the  constitutionality  of 
said  section. 


submitted 


0.  WALTNER,  Jr., 
Assistant  Attorney  General 


APPROVE!  : 


JOHN  p:'.  TTTTTOJrTrT, 

(Acting)  Attorney  General 
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TAXATION:  Delinquent  taxes  of  cities  of  the  fourth  class. 


Honorable  George  Harrington 
Collector  Jackson  County 
Court  H use 
Kansas  City,  Missouri 


Dear  Mr.  Harrington: 

Acknowledgment  is  herewith  made  of  your  request  for 
an  opinion  of  this  office  roading  as  follows: 

"I  have  been  requested,  by  the  Mayor  of 
Blue  Sprlncs,  Missouri,  to  collect  their 
delinquent  taxes.  He  nas  cited  Sections 
9945,  9949,  9950,  9952  and  9970  Session 
Acts  1933  as  his  authority. 

It  is  ray  understanding  that  Blue  Springs 
is  a city  of  the  Fourth  olass  and  that 
Sections  6995  and  6996  R.  3.  Missouri 
1929,  govern  the  collection  of  their 
taxer;  and  that  no  duties  are  involved  upon 
me  as  county  collector. 

The  seven  items  Involved  in  this  matter 
are  1931  taxes  amounting  to  a total  of 
$49.48.  I am  not  selling  taxes  of  Jackson 
County  this  yea r,  having  the  suits  Including 
1931  filed.  To  sell  the  Blue  Springs 
items  therefore  would  be  quite  an  additional 
expense,  several  times  greater  than  the 
com ’isslons  retained  from  their  collection. 

Will  you  please  give  me  your  opinion  in 
regard  to  this  natter," 
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This  office  has  heretofore  had  occasion  to  Investigate 
this  matter  and  on  June  27  f 1933 1 an  o Inlon  was  Issued  at  the 
renuest  of  the  Honorable  .'lnor  C7  Llvesay,  Prosecuting  Attorney 
of  Morgan  County,  relative  to  the  duty  or  the  City  Collector  of 
the  City  of  Versailles,  Missouri,  a City  of  the  Fourth  Class,  to 
forward  to  the  County  Collector  the  list  of  delinquent  lands  and 
lots  for  the  purpose  of  enforcing  the  payment  of  such  delinouent 
taxes.  In  this  onlnion  we  reached  the  following  conclusion: 

"It  is  therefore  the  opinion  of  this 
Office  that  your  City  Collector  (City 
Collector  of  Versailles,  Missouri)  Is 
not  equlred  to  deliver  a list  of 
delinquent  and  unpaid  city  taxes  to 
your  County  Collector  under  the  pro- 
vision of  Section  9970  as  amended  by  the 
57th  General  Assembly. M 

We  herewith  enclose  to  you  a copy  of  this  opinion  so 
th  t you  may  know  the  grounds  upon  which  it  rests. 


C0NCTJJ3I0U. 

In  view  of  the  foregoing.  It  is  the  opin  on  of  this 
office  that  you  as  County  Collector  of  Jackson  County,  Missouri, 
a~e  not  required  to  oroceed  ~lth  the  col'' action  of  the  delinquent 
taxes  due  the  City  of  Blue  fJorings,  Missouri,  ixxt  that  the  duty 
to  collect  such  delinquent  taxes 
Blue  Borings. 


rests  upon  the  City  Collector  of 


Respectfully  submitted. 

Assistant  Attorney  Gene 


APPROVED: 


JottN  1.  niFFfUtt;  TrV, 

(Acting)  Attorney  General 
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Enclosure 


SCHOOL^  - school  districts  are  exempt  from  purchasing  state 
automobile  tags# 


August  Id,  1936 


Honorable  E.  0#  Hammond,  Superintendent 
Plsttsburg  Public  Schools 
Plsttsburg,  Missouri 


FILED 


Dear  Sir: 


This  will  acknowle  dge  receipt  of  your  request 
of  August  15,  1936  for  an  opinion,  which  reads  os  follows: 

"Our  board  of  education  is  considering 
buying  a bus  for  the  purpose  of  trans- 
porting school  children. 

"V.e  have  been  told  that  a school  board 
does  not  have  to  carry  liability  insurance. 

We  also  understand  that  such  a bus  is 
exerat  from  the  state  automobile  license 
tax." 


In  response  to  the  first  question  you  have  pro- 
pounded, we  are  enclosing  herewith  copy  of  an  opinion  dated 
April  10,  1933  addressed  to  the  Honora  le  Charles  A.  Lee,  . tnte 
Superintendent  of  Public  Schools,  which  opinion  was  written 
by  George  3.  Strother,  an  Assistant  Attorney  General,  and 
approved  by  Roy  McXittrick,  Attorney  General. 

The  orovisions  of  Section  7767,  R.  S.  Mo.  1929, 
Subdivision  (b),  provides  in  part  as  follows: 

"**  and  all  other  motor  vehicles  owned 
by  municipalities,  counties  and  other 
political  subdivisions  of  the  state 
shall  be  exempt  from  the  provisions  of 
this  article  requiring  registration, 
proof  of  ownership  end  display  of  num- 
ber plates:  PROVIDED,  HOWEVER,  that 
there  shall  be  displayed  on  each  side 
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of  such  motor  vehicle,  in  letters  not 
less  than  three  inches  in  height  with 
a stroke  of  not  less  than  3/8  of  an  inch 
wide,  the  name  of  such  municipality, 
county  or  political  subdivision,  the  de- 
partment thereof,  and  a distinguishing 
number.  No  officer,  or  employe  of  the 
municipality,  county  or  subdivision,  or 
any  other  person  shall  operate  such  a 
motor  vehicle  unless  the  same  is  marked 
as  herein  provided,  and  no  officer,  em- 
ploye or  other  person  shall  use  such  a 
motor  vehicle  for  other  than  official 
purposes." 


The  above  quoted  part  of  the  statute  specifically 
exempts  motor  vehicles  owned  and  operated  by  municipalities, 
counties  and  other  political  subdivisions  of  this  state  from 
the  rovislons  of  the  article  requiring  registration,  proof 
of  ownership  and  display  of  number  plates.  It  also  requires 
that  no  officer  or  employe  of  the  county  or  subdivision,  or 
any  other  person,  shall  operate  such  a motor  vehicle  unless 
upon  the  said  motor  vehicle  there  is  displayed  on  each  side, 
in  letters  not  less  than  three  inches  In  height  with  a stroke 
of  not  less  than  three-eights  of  an  inch  wide,  the  name  of 
such  municipality,  county  or  political  subdivision. 

The  rule  is  universal  that  the  public  schools  system 
has  long  been  a part  of  the  State  Government  as  they  perform 
and  exercise  a governmental  function;  their  property  is 
strictly  public  property,  and  their  funds  are  expended  only 
in  the  furtherance  of  the  education  of  persons  entitled 
thereto.  City  of  Edina  vs.  School  District  of  Edina,  267 
S.  W.  112. 

In  the  case  of  State  vs.  Whittle,  63  S,  w.  (2d), 
l.c.  102,  the  Su.reme  Court  quoted  approvingly  a definition 
given  by  a standard  text  relating  to  a school  district  being 
a political  subdivision  as  follows: 

"A  school  district,  or  a district  board  of 
education  or  of  achool  trustees,  or  other 
local  school  organization,  is  a subordinate 
agency,  subdivision,  or  instrumentality  of 
the  state,  performing  the  duties  of  the 
state  in  the  conduct  and  maintenance  of  the 
public  schools." 
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Thus,  It  may  be  seen  that  a school  district  within 
the  purview  of  the  above  definition  is  properly  a subdivision 
of  the  State,  and  as  such  we  deem  to  be  exempt  within  the 
meaning  of  Section  7767,  supra. 


CONCLUSION 


In  light  of  the  above,  it  Is  the  opinion  of  this 
department  that  a school  district  is  exempt  from  the  pro- 
visions of  Article  I,  chapter  41  relating  to  the  registration 
of  their  motor  vehicles  used  in  the  transporting  of  school 
children. 


Hespectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


AP  ROY- . : 


Torn  b.  hoftmaJt,  jr. 

(Acting)  Attorney  General 


RCS iFE 


JURORS:  Traveling  expenses 


October  19,  1936 

: ’ 

) 


At,  ired  W.  Harvey 
Clerk  of  Circuit  Court 
Unox  bounty 
dlna,  kissourl 


Dear  Sir: 


This  department  Is  In  receipt  of  your  letter  of 
September  29,  requesting  an  opinion  as  to  the  following* 


"I  am  asking  your  opinion  In  a 
matter  pertaining  to  per  diem 
of  Jurors. 

"1.  If  a Juror  reports  on  the 
first  day  for  which  he  Is  called 
and  Is  then  dismissed  for  a period 
of  two  days  or  more,  should  be  re- 
ceive mileage  for  both  trips?  and 

"2.  Should  a Juror  receive  mileage 
for  each  adjourned  term  to  which  he 
Is  ordered  back?  or 

"3.  Should  he  receive  five  cents 
for  each  mile  necessarily  traveled 
going  from  his  place  of  residence 
to  the  court-house  and  returning 
to  same.  (OMsi  TRIP  per  Term)  " 


Section  8763,  Revised  Statutes  Missouri  1929,  pro- 
vides t 


" ach  grand  and  netlt  juror  on  the 
regular  panel  shall  receive  three 
dollars  per  day  for  every  day  he 
may  actually  serve  as  such,  and 
live  cents  for  every  mile  he  may 
necessarily  travel  going  from  his 


O 
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place  of  residence  to  the  court- 
house and  returning  to  the  same, 
to  be  paid  out  of  the  county 
treasury." 


. We  assume  that  your  request  refers  to  this  section 

of  the  statute,  and  while  It  Is  silent  as  to  the  questions 
asked  by  you , nevertheless ,lt  Is  the  opinion  of  this  depart- 
ment that  where  there  Is  an  Intervening  day  caused  by  order 
of  the  court  that  the  juror  should  be  paid  the  necessary 
traveling  expenses  In  traveling  from  his  place  of  residence 
to  the  courthouse  and  returning  to  same.  We  believe  this  to 
be  a matter  of  general  practice  and  Is  an  equitable  Inter- 
pretation of  the  statutes. 


Respectfully  submitted 


» 


JOHN  W.  HOPi,lAN,  Jr. 

Assistant  Attorney  General 


APPROVED: 


RC*  ;.icKlTTki6K" 
Attorney  General 
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' UBI.IC  ADY tgR T 1 3K? ’ :JITo  - newspaper  distributed  gratuitously 

not  qualified  for  legal  publications. 


*• 


Hon.  C • . n OB, 

rooocutlng  attorney, 
Lm,  lssouri. 


Door  lr; 


^ebruor:1  20,  li».6. 


A request  for  an  opinion  has  been  received  from 
you  unc’er  dcte  of  iece  bar  ®0,  1S?£,  such  renuest  being 
in  the  following  terms; 

"There  is  a newspaper  that  has  been  published 
under  the  ane  of  the  *\  dvertleer"  with  free  cir- 
culation and  has  *oen  published  weekly  for  more 
then  three  yesra  to  date  t ith  e circulation  of 
cnun  T000,  but  h*s  not  bee  i admitted  to  the  nails 
uni  er  the  secoru  class  rate. 

:>hould  this  publication  be  authorised  under 
existing  postal  regulations  to  be  nailed  un  er  per- 
mit at  the  adconci  class  rate,  would  legal  publica- 
tions therein  be  r>er-ilroable  un  er  existing  la  a of 
the  ;tete  of  •'isoouri'5" 

u.  2.  'issourl,  li.°9,  section  l:  77b,  v.ea  ru- ealod 
and  a no*  section  enacted  in  lieu  thoroof  by  Laws  of  192,1, 
page  908,  such  new  section  provl  ing  as  folio,  s; 

"All  public  edvortisorents  und  orders  of 
publication  required  by  lev  to  be  made,  and  ull 
legal  publications  effecting  the  title  to  reel 
estate,  shall  ?•  publiched  In  saraa  dally,  trl- 
• eekly,  t erii-weckly  or  weekly  news  a .er  of 
general  circulation  in  the  county  here  located 
end  which  shall  have  been  admitted  to  tl  e post 
office  as  second  class  matter  in  the  city  of  pub- 
lication; shall  have  bean  published  regularly  and 
consecutively  for  a porlov  of  one  >eer;  shall  have 
a list  of  bona  fide  subscribers  voluntarily  on- 
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"gaged  ay  such  who  hive  gala  or  agreed  to  pay 
a stated  price  ^or  a rubscr IpSlon' for  a de- 
f lnito”perloci  or  ' ti'ne . I rovidedtE^t"  'hen  a 
pubTlc'  notice  required  by  law  to  be  published 
once  ® veek  for  a given  number  of  weeks,  shall 
be  published  lr.  a dally,  tri-weekly,  semi- 
weekly  or  weekly  newspaper,  the  notice  shall 
appear  once  a eek  on  the  same  day  of  each 
reek,  end  further  provided,  that  every  affi- 
davit to  proof  of  publication  shall  state  that 
the  nos  spaj?or  in  which  such  notice  was  pub- 
lished has  complied  with  the  provisions  of  this 
act.  All  laws  or  pa  ts  of  la.  a in  conflict 
-ith  this  section,  except  sections  13777,  13778, 

13779,  7631,  763*  and  7633,  Ravi sad  Statutes  of 
isaouri,  li'  P9 , are  hereby  repealed," 

If  by  the  phrase  "free  circulation"  in  yotir  letter  you  mean 
that  this  newspaper  lo  distributed  gretvltou  ly,  then  it  is 
not  a Tie  sparer  complying  sith  that.  pert  of  action  13775 
above  quoted  which  hss  been  underlined,  and  consequently 
could  not  qualify  under  that  section.  You  will  observe  that 
Section  13775  as  it  appears  in  the  1979  revision  of  the  stat- 
utes contained  no  provision  requiring  o news  aper  to  be  paid 
for  to  cuelify  nr  a legsl  publication,  and  apparently  the 
addition  of  this  requirement  in  the  1931  statute  was  directed 
to  erd  disqualifying  nespapers  having  no  paying  subscribers. 

In  conclusion,  it  is  our  opinion  thut  a newspaper 
not  having  a list  of  bona  fide  subscribers  voluntarily  en- 
gaged os  such  who  hove  paid  or  agreed  to  pay  a stated  price 
for  a subscription  for  a definite  period  of  time,  would  not 
be  qualified  to  publish  public  advertise  ents  and  orders  of 
publication  required  by  lav  to  be  wade,  or  legal  publications 
effecting  the  title  to  real  estate,  so  as  to  comply  -ith  the 
requirements  of  lew  of  this  *>tate,  and  particularly  laws  of 
1931,  page  303. 


AT’VROV&Ds 


Very  truly  yours, 


aX  ARD  H.  FILLER 

■ assistant  Attorney-General 


ROY  JlCklTTFlICK 

Attorney-General 
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constitutional  limitations* — 


March  24,  1936* 


Honorable  ?•  C*  Hays 
Secretary  of  School  Board 
Poplar  Bluff,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  directed 
to  us  over  your  signature  through  Honorable  Dwight  Brown 
Secretary  of  Stata,  as  follows: 

"I'm  sure  that  you  receive  a lot  of 
peculiar  requests  and  probably  I should 
not  make  this  one  but  knowing  you  as 
I do  I dont  believe  that  you  will  ob- 
Jeot  to  my  asking  the  favor  of  you* 

As  you  know,  the  School  District  of 
Poplar  Bluff  recently  acquired  several 
acres  of  the  old  Jesse  Reynolds  'Brick 
Yard1  for  a new  high  school  site  - 
when  the  district  was  able  to  finance 
such  a project  and  necessity  demanded* 

"The  Board  has  gone  to  considerable 
expense  to  level  the  site  for  an 
athletic  field  and  by  W.  ?•  A*#  aid 
has  provided  for  the  completion  of 
the  'field*  but  now  we  need  a fence 
around  the  'field*  and  are  cont eclating 
submitting  to  the  voters  a proposition 
to  put  a 10  cent  levy  of  taxes  for  that 
purpose*  This  additional  levy  will  be 
in  excess  of  the  Constitutional  limit 
provided  in  Article  10,  Section  11  but 
also  said  section  permits  this  excess 
' or  the  purpose  of  erecting  public 
buildings*  if  two-thirds  of  the  voters 
so  assent* 

"Now,  the  quest  ion  a rises  in  our  minds 
whether  the  building  of  such  a fence 
is  forward  looking  enough  to  be  legally 
declared  within  the  above  Constitutional 
limits*  Of  course,  its  the  plan  and 
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lntont  of  the  district  to  eventually 
erect  a high  school  on  this  site  and 
this  fence  vould  be  a part  and  parcel 
of  said  high  school* n 


Article  X,  Section  11,  Missouri  Constitution,  after 
providing  certain  limitations  on  the  levy  of  taxes  for 
school  purposes,  says: 


•Taxes  for  county,  city,  town  and 
school  purposes  may  be  levied  on  all 
subjects  and  objects  of  taxation; 
but  the  valuation  of  property  there- 
for shall  not  exceed  the  valuation 
of  the  same  property  in  such  town, 
city  or  school  district  for  State  and 
county  purposes*  For  county  purposes 
the  annual  rate  on  property,  in  counties 
having  six  million  dollars  or  less, 
shall  not,  in  the  aggregate,  exceed 
fifty  cent 8 on  the  hundred  dollars 
valuation;  in  counties  having  six 
million  dollars  and  under  ten  million 
dollars,  said  rate  shall  not  exceed 
forty  cents  on  the  hundred  dollars 
valuation;  in  counties  having  ten 
million  dollars  and  under  thirty  mill- 
ion dollars,  said  rate  shall  not  ex- 
ceed fifty  cents  on  the  hundred  dol- 
lars valuation;  and  in  counties  having 
thirty  million  dollars  or  more,  said 
rate  shall  not  exceed  thirty-five  cents 
on  the  hundred  dollars  valuation*  For 
city  and  town  purposes  the  annual  rate 
on  property  in  cities  and  towns  having 
thirty  thousand  Inhabitants  or  more 
shall  not,  in  the  aggregate,  exceed 
one  hundred  cents  on  the  one  hundred 
dollars  valuation;  in  cities  and  towns 
having  less  than  thirty  thousand  and 
over  ten  thousand  inhabitants,  said 
rate  shall  not  exceed  sixty  cents  on 
the  hundred  dollars  valuation;  in 
cities  and  towns  having  less  than  ten 
thousand  and  more  than  one  thousand 
inhabitants,  said  rate  shall  not  ex- 
ceed fifty  cents  on  the  hundred  dollars 
valuation;  and  in  towns  having  one 
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thousand  inhabitants,  or  less,  said 
rate  shall  not  exceed  twenty-five 
cents  on  the  hundred  dollar*  valu- 
ation* For  school  purposes  in  dis- 
tricts composed  of  cities  which  have 
one  hundred  thousand  inhabitants  or 
more,  the  annual  rate  on  property 
shall  not  exceed  sixty  cents  on  the 
hundred  dollars  valuation  and  in  other 
districts  forty  cents  on  the  hundred 
dollars  valuation:  Provided,  The  afore- 
said annual  rat os  for  school  nurposes 
may  be  increased,  in  districts  formed 
of  cities  and  towns,  to  an  amount  not 
to  exceed  one  dollar  on  the  hundred 
dollars  valuation,  and  in  other  dis- 
tricts to  an  amount  not  to  exceed 
sixty-five  cents  on  the  hundred  dollars 
valuation,  on  the  condition  that  a 
majority  of  the  voters  who  are  tax- 
payers, voting  at  an  election  held  to 
decide  the  question,  vote  for  said 
increase*  For  the  purpose  of  erecting 
public  buildings  in  counties,  cities 
or  school  districts,  the  rate  of  tax- 
ation herein  limited  may  be  increased 
when  the  rate  of  such  increase  and 
the  purpose  for  which  it  is  intended 
shall  have  beon  submitted  to  a vote 
of  the  people,  and  two-thirds  of  the 
qualified  voters  of  such  county,  city 
or  school  district,  voting  at  such 
election,  shall  vote  therefor*  The 
rate  herein  allowed  to  each  county 
shall  be  ascertained  by  the  amount  of 
taxable  property  therein,  according  to 
the  last  assessment  for  State  nnd 
county  purposes,  and  the  rate  allowed 
to  each  city  or  town  by  the  number  of 
Inhabitants,  according  to  tho  last 
census  taken  under  the  authority  of 
the  State,  or  of  the  United  States; 
said  restrictions  as  to  rates  ehall 
apply  to  taxes  of  every  kind  and 
description,  whether  general  or  special, 
except  taxes  to  pay  valid  indebtedness 
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now  existing,  or  bonds  which  may  be 
Issued  in  renewal  of  such  indebted- 
ness: Provided,  That  the  city  of  St* 

Louis  may  levy  for  municipal  purposes, 
in  addition  to  the  municipal  rate  of 
taxation  above  provided,  a rate  net 
exceeding  the  rate  which  would  be 
allowed  for  county  purposes  if  said 
city  were  part  of  a county* n 

Your  auostion  turns  on  a determination  of  what  con- 
stitutes * school  purposes"  within  the  meaning  of  the 
phrase  as  used  in  the  Constitution?  Is  the  building  of 
a fence  around  the  athletic  field  owned  by  the  school 
district  a "school  purpose"  within  the  constitutional 
provision  allowing  a district  to  levy  taxes  for  school 
purposes,  and  allowing  the  voters  to  increase  the  annual 
levy,  within  limitations,  for  school  purposes?  You  state 
In  your  request  that  this  plot  of  ground  was  purchased 
for  a new  high  school  site,  and  we  understand  from  your 
letter  that  the  present  athletic  field  is  a part  of  this 
high  school  site,  end  that  a new  high  school  on  the  sits 
is  contemplated  as  soon  as  necessary  legal  steps  are  taken 
and  necessary  funds  are  provided*  You  state  that  this 
proposed  fence  is  planned  as  a part  of  the  permanent  im- 
provements of  tills  high  school  sits  belonging  to  the  school 
district*  You  state  that  "its  the  plan  and  intent  of  the 
district  to  eventually  erect  a high  school  on  this  sits 
and  this  fence  would  be  a part  and  parcel  of  said  high 
school* " The  phrase  "school  purposes"  as  used  in  this 
constitutional  provision  has  teen  judicially  construed  In 
Peter  v*  Kaufmann,  38  S.  %'•  (24),  1062,  1.  c*  1066,  as 
follows : 

•lection  11,  Art*  10,  of  the  Con- 
stitution places  limitations  on  the 
annual  rates  of  taxation  which  can 
be  levied  for  school  purposes,  which 
term  is  construed  to  cover  all  the 
usual  and  ordinary  expenses  of  main- 
taining and  operating  schools •* 


cancbJSioau 

This  department  Is  of  the  opinion  that  the  School 
Board  of  Poplar  Bluff  can  levy  a school  tax,  and  the 
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people  In  the  district  can  vote  an  Increased  levy  In 
school  taxes  to  raise  funds  for  the  purpose  of  putting 
a fence  around  the  school  property  described  in  your 
request,  and,  at  the  same  time,  not  violate  the  pro- 
visions of  Article  X,  Section  11,  supra,  limiting  all 
tax  levies  by  a School  Board  to  "school  ourposes." 

The  property  was  purchased  and  intended  as  a high 
school  site.  The  athletic  field  under  modem  pedagogy 
theory  is  almost  as  essential  to  education  as  the  class 
room.  The  theory  is,  that  a sound  physique  is  as  es- 
sential to  the  proper  educational  program  as  a soxind 
mind.  The  phrase  "school  purposes*  as  used  in  the  Con- 
stitution was  not  intended  to  limit  the  school  levy  for 
purposes  directly  and  immediately  subject  to  use  in  the 
school  room,  but  said  phrase  allows  a levy  far  purposes 
contributing  to  and  aiding  in  the  education  of  persons. 

An  athletic  field  on  this  site  with  a fence  around 
it  intended  for  the  recreation  of  students  of  the  dis- 
trict while  attending  school,  is  a "school  purpose". 
Such  an  expenditure  is  a usual  and  ordinary  expense  of 
supnlying  and  maintaining  a school. 


Respectfully  submitted. 


WM*  ORR  SAWYERS 

Assistant  Attorney  General. 


APPROVED* 


TIM  jfr. 

(Acting)  Attorney  General. 
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ESTRADITION: 


Member  of  conspiracy  in  Kentucky,  never  present 
In  Missouri,  is  not  a fugitive,  though  con- 
spiracy was  consummated  in  Missouri.  Jurisdiction 
of  Missouri  Courts  to  try  conspirator  living  in 
Kentucky.  ^ ^ 19,g> 


Honorable  James  Haw 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir: 

We  have  your  request  for  an  opinion  with  reference 
to  the  murder  of  one  Larry  Bud  King  which  occurred  in 
Mississippi  County  May  3,  1936.  From  the  statement  of 
facts  it  appears  that  one  Gilliam,  a resident  of  Kentucky, 
hired  Riley  and  Pugh  in  Kentucky  to  murder  King  in  Missouri, 
the  motive  being  the  collection  of  insurance  carried  on 
King’s  life  by  Gilliam;  that  pursuant  to  such  conspiracy 
Riley  and  Pugh  came  to  Missouri  and  committed  the  crime 
and  that  Gilliam  at  all  times  remained  in  Kentucky.  The 
t-x>  ouestions  presented  by  you  are:  (1)  The  Jurisdiction 
of  the  State  of  Missouri  to  try  Gilliam.  (2)  Can  Gilliam 
be  extradited  from  Kentucky. 


1. 

THE  JURISDICTION  OF  THE 
STA^E  OF  MI3S0URI  TO  TRI 
GILLIAM. 


There  la  no  doubt  but  that  Gilliam  could  be  tried 
in  this  state  for  first  degree  murder  because  he  was  a 
member  of  the  conspiracy  to  kill  and  murder  one  King.  In 
a conspiracy  the  act  of  one  is  the  act  of  all.  State  vs. 
Reich,  293  Mo.  1.  c.  423;  State  vs.  Linders,  299  Mo.  671; 
State  vs.  Broyles,  317  Mo.  284;  State  vs.  Nasello,  30 
3.  W.  (2d)  133.  With  reference  to  hiring  killers,  and  mem- 
bers of  the  conspiracy  being  absent  at  the  time  of  the 
crime.  State  vs.  Boesel,  64  S.  W.  (2d)  243,  follows  the 
well  established  rule  that  a conspirator  is  guilty  personally 
even  though  he  was  not  present  at  the  commission  of  the  crime. 
You  will  find  an  instruction  laying  down  the  general  mile 
of  conspiracy  in  this  rtate  in  the  oase  of  State  vs. 

Lackmann,  12  S.  W.  (2d)  424. 
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It  Is  therefore  the  opinion  of  this  office  that  Gilliam 
may  be  tried  In  this  State  for  first  degree  murder. 


II. 

CAN  GILLIAM  BE  EXTRADITED 
raOM,  KENTUCKY, 


This  matter  presents  a very  serious  problem  since  the 
right  to  extradite  fuffitlves  is  purely  a matter  of  Federal  Law. 
Without  ruch  federal  law  there  would  be  no  authority  for 
extradition.  Rummerfield  vs.  Watson,  70  9.  W.  (2d)  895.  From 
the  Watson  case  the  following  facts  must  appear  to  authorise 
requisition: 


"(1)  That  the  person  named  In  the  requi- 
sition is  demanded  as  a fugitive  from 
Justice;  (2)  that  the  demanding  executive 
has  produced  a copy  of  an  indictment  found, 
charging  the  person  demanded  with  having 
committed  a crime;  (3^  that  such  copy  has 
been  certified  as  authentic  by  the  Governor 
of  the  state  making  the  demand;  (4)  that 
the  person  demanded  is  a fugitive  from 
Justice. " 

For  the  ourpose  of  this  opinion  we  concede  that  the  first 
three  above  reoulrements  can  be  met.  We  think  the  fourth  require- 
ment cannot  be  met  in  view  of  Hyatt  vs.  Mew  York,  188  U.  8.  <591, 

47  L.  Ed.  657:  Pertinent  portions  of  that  opinion  by  the  Supreme 
Court  of  the  United  States  are  as  follows,  1.  c.  661: 

"It  is,  however,  contended  that  a person 
may  be  gullty***wlthln  a state  without  being 
personally  present  in  the  state  at  the  time. 

Therefore  the  indictments  found  were  suffi- 
cient Justification  for  the  requisition  and 
for  the  action  of  the  governor  of  New  York 
thereon.  This  raises  the  question  whether 
the  relator  could  have  been  a fugitive  from 
Justice  when  it  is  conceded  he  was  not  in 
the  state  of  Tennessee  at  the  time  of  the 
commission  of  those  acts  for  which  he  had 
been  indicted,*  * * * 
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The  exercise  of  Jurisdiction  by  a state 
to  make  an  act  committed  outside  its 
borders  a crime  against  the  state  is  one 
thing,  but  to  assert  that  the  party  committ- 
ing such  act  conros  under  the  Federal  statute, 
.and  is  to  be  delivered  up  as  a fugitive  from 
the  Justice  of  that  state,  is  quite  a 
different  proposition. • 


1.  c.  662: 


•It  is  difficult  to  see  how  a person  can 
be  said  to  have  fled  from  the  state  in  whioh 
he  is  charged  to  have  committed  some  act 
amounting  to  a crime  against  that  state,  when 
In  fact  he  was  not  within  the  state  at  the 
time  the  act  Is  said  to  have  been  committed." 

The  Court  finally  held  in  the  above  case  that  since  the 
defendant  was  not  within  the  demanding  state  at  the  time  of  the 
alleged  commission  of  the  crime,  he  could  not  be  a fugitive  from 
Justice  within  the  meaning  of  the  Federal  Statute  upon  that 
subject;  that  in  order  to  come  within  the  fourth  requirement  of 
extradition  as  laid  down  by  the  Supreme  Court  of  Missouri  in  the 
Watson  case  supra,  a person  cannot  be  a fugitive  from  Justice 
if  he  were  not  in  fact  present  in  the  demanding  state  on  the 
day  of  the  alleged  crime. 

It  is  therefore  the  opinion  of  this  office  that  Gilliam 
cannot  be  extradited  under  the  Federal  Law. 


Respectfully  submitted. 


FRANKLIN  £•  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


John  w.  hoffuan,  Jr'  , 

(Acting)  Attorney-Oeneral 
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ELECTION.  : Relating  to  permanent  registration  in  Sedal..a 


Jeptember  30,  1936. 


\ 


Honorable  Frank  V,'.  Hayes,  Chairman, 
Pettis  Co.  Democratic  Central  Committee, 
->edalia,  Missouri. 


Dear  Lr.  haye3 : 


This  department  Is  in  receipt  of  your  letter 
of  September  £5,  inquiring  as  follows: 

"Sedalia  comes  within  the  class 
of  cities  between  ten  thousand  and 
thirty  thousand,  as  provided  for 
under  the  registration  laws  passed 
in  1933.  There  seems  to  be  some 
question  as  to  whether  there  shall 
be  a general  registration  held  before 
the  x residential  election,  at  which 
time  all  voters  shall  be  required  to 
register,  or  whether  only  those  voters 
who  have  become  of  age  or  changed 
their  address  shall  register.  I 
am  of  the  opinion  that  the  persons  who 
have  previously  registered  need  not 
again,  unless  they  have  moved  from 
one  precinct  to  another.  We  will 
heve  a registration  here  in  a short 
time  and  in  order  to  avoid  any  mis- 
understanding and  confusion,  I wish 
you  would  have  kr.  MoKlttrlek  issue 
an  opinion  on  the  matter.  * ’ * " 


Your  letter  refers  to  registration  in  cities 
of  from  10,000  to  30,000  inhabitants,  which  is  often  referred 
to  as  the  permanent  registration  law  of  cities  of  certain 
population.  The  title  of  this  A#tv  Laws  of  ko.  1933,  p.  £39, 
contains  the  following  provision: 

" * * * relating  to  the  same  subject 
matter  for  towns  of  10,000  to  30,000 
inhabitants,  providing  for  a system 
of  permanent  registration  In  said  olaas 
of  cities  * * * * • 
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Section  5,  Lars  of  ko.  1933,  p.  241,  contains  this 
provision: 


"In  all  cities  of  this  state 
which  now  contain  or  may  here- 
after contain  10,000  inhabitants 
and  less  than  30,000  Inhabitants, 
at  each  general  election  for 
Jtate  officers,  there  shall  be 
elected,  in  each  election  dis- 
trict or  ward  of  such  cities, 
by  the  qualified  voters  of  such 
election  district  or  ward,  one 
registrar  of  election,  who  shall 
have  the  qualifications  of  an 
elector  in  his  election  district 
or  ward  and  be  the  owner  of  real 
estate  in  this  dtate,  and  who 
shall  hold  office  for  four  years 
and  until  his  successor  is  elected 
and  qualified  ***** 

dection  6a,  p.  242  provides: 

’’Laid  registrars  shall  meet  and 
hold  sessions  for  the  purpose  of 
registration  of  voters  at  all  the 
times  necessary  as  provided  in 
this  act;  which  said  board  shall 
also  most  ten  days  prior  to  any 
general,  special  or  primary  election, 
or  any  general,  special  or  primary 
city  election,  for  a period  of  not 
to  exceed  two  days  and  at  least 
five  days  before  said  election  for 
the  purpose  of  making  up  an 
alphabetically  arranged  list  of 
the  voters  in  a book  for  each  of 
the  precincts  of  eaeh  of  the  wards 
or  districts  of  their  respective 
cities. " 

dection  9 of  the  Act,  P.  243  is  as  follows: 

"The  board  of  registrars  of  each 
city  containing  10,000  and  less  than 
30,000  Inhabitants,  shall  meet  at 
the  city  hall,  and  shall  appoint 
days  of  registration,  not  to  exceed 
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three  In  each  election  district 
of  said  cities,  which  shall  be  within 
40  days  next  preceding  the  tenth 
day  prior  to  every  biennial  election; 
the  said  board  shall  also  appoint, 
at  least  10  days  before  any  special 
or  municipal  election  or Trimary, 
state,  county  or  city,  held  in  their 
said  city,  days  of  registration,  not 
exceeding  two,  in  each  election 
district  of  3aid  cities  for  the 
purposes  of  such  special  or  municipal 
elections,  or  state,  county  or 
municipal  primary,  at  which  time 
those  who  have  become  entitled  to 
register  3inoe  the  last  general  reg- 
istration, or  who  have  for  any  cause 
failed  or  neglected  to  do  so,  may 
register  upon  compliance  with  the 
provisions  of  thi3  article.  All 
registration  of  voters  under  this 
article  shall  be  held  at  the  city 
hall,  or  the  place  designated  for 
the  meeting  of  the  common  council 
of  any  such  city  or  place  or  places 
designated  by  said  board  of  regis- 
trars; and  the  board  cf  registrar* 
shall  give  notice  of  3uch  registra- 
tion and  the  place  or  pieces  where 
the  same  is  to  bo  held,  by  publication 
thereof  in  a daily  newspaper  published 
in  said  city  for  five  days  next 
preceding  such  registration." 


It  is  our  opinion,  however,  that  ^action  10  of  the 
Act  is  decisive  of  the  question.  Section  10  provides: 

"Whenever  any  person  who  is 
qualified  to  vote  has  registered 
in  any  election  district,  ward, 
or  precinct,  and  so  long  as  he 
is  a qualified  voter  of  said  city, 
hi3  name  shall  be  carried  on  the 
registration  books  by  the  board  of 
registrars  and  all  persons  who 
now  are  qualified  to  vote  in  any 
city  under  the  provisions  of  this 
article  3hall  not  be  again  required 
to  register  uhtil  they  have  changed 
their  domicile  from  the  election 
district,  ward  or  precinct  in  which 
they  are  legally  registered." 
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COKCLGoIOM 


If  the  City  of  oedalia  has  complied  with  the  provisions 
of  Jectiona  1 to  30  inclusive  of  the  permanent  registration 
law  (Laws  of  o . 1933,  pp.  239-249),  heretofore,  or  in  1934, 
it  is  the  opinion  of  this  department  that  it  is  not  necessary 
for  any  further  registration,  except  as  provided  in  the 
various  sections  of  the  ..ct,  especially  Jection  9,  and  that 
the  same  constitutes  a permanent  registration. 

You  use  the  term  "Presidential  election".  Ihis,  we 
think,  is  synonymous  with  the  state  election. 


Respectfully  submitted, 


Gn.Lj.VJR 

assistant 


NOLjSN, 

attorney  General. 


aFPHOVB)  : 
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(acting)  attorney  General. 


CHILDREN:  ) I efective  child  if  not  given  education  by  parents 

SCHOOLS:  ) until  such  is  16  years  of  age,  then  State  Home 

CHILDREN’S  HOME:  ) has  right  to  cite  said  children  and  parents  before 

the  juvenile  court  to  have  said  court  declare  such 
child  neglected,  and  after  declaring  such  child 
neglected  the  custody  of  said  child  given  to 
Children^  Home. 

January  L,  1936. 


Mrs.  W . Henderson 

xecutive  Director 
State  Children's  Bureau 
Carrollton,  Missouri 


Dear  Mrs.  Henderson: 


This  is  to  acknowledge  your  letter  as  follows: 

"The  State  Children's  Bureau  requests 
an  opinion  on  Section  9221,  Chapter 
57,  R.  S.  1929: 

'The  State  board  of  charities  and 
corrections  is  hereby  authorized 
?.'here  no  special  classes  have  been 
rovided,  or  instruction  arranged 
for  as  provided  in  sections  9218, 

9219  and  9220  of  this  article, 
and  where  proper  hone  instructions 
is  not  given  as  provided  in  section 
9434,  to  take  charge  of  and  provide 
for  the  proper  training  of  feeble- 
minded, deaf,  blind,  and  crippled 
children  under  the  age  of  sixteen 
years  who  have  not  attained  the 
eighth  grade  in  school,  where,  in 
order  to  secure  such  training,  it 
is  necessary  to  incur  expense  for 
the  transportation,  education  or 
maintenance  of  such  child,  and  where 
the  state  board  of  charities  and 
corrections  ascertains  upon  investiga- 
tion, that  the  parent,  guardian  or 
other  person  in  charge  of  such  child 
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is  unable  to  bear  such  expense, 
the  state  board  of  charities  and 
corrections  is  hereby  authorized 
to  incur  such  expense  for  such  child, 
and  to  charge  the  same  to  the  county 
in  which  it  resides.  It  shall  be  the 
duty  of  the  county  superintendent  of 
public  welfare  and  of  the  county 
superintendent  of  schools,  and  of  the 
superintendent  of  schools  in  the  city 
of  St.  Louis,  to  report  to  the  state 
board  of  charities  and  corrections, 
all  children  within  their  counties 
and  the  city  of  St.  Louis  who  come 
within  the  provisions  of  this  section. ' 

"There  has  been  reported  to  the  State 
Children's  I ureau  by  0.  E.  Burke,  Super- 
intendent of  Schools,  Franklin  County, 

Union,  Missouri,  the  case  of  Francos  Downey 
of  St.  Clair,  Missouri,  a deaf  and  dumb 
child,  aged  13  years.  She  is  entered  in 
the  rural  school  but  is  not  able  to  learn 
because  the  teacher  is  not  trained  to  teach 
her.  The  parents  have  been  unwilling  that 
the  child  should  go  to  Fulton,  but  the 
jup  rintendent  of  the  State  institution  at 
Fulton,  insists  that  after  these  handicapped 
children  are  past  12  years,  it  is  much  more 
difficult  for  them  to  learn  a urate  language. 

"The  custom  in  the  past  has  been  for  the 
State  Children's  Bureau  to  have  such  a 
child  declared  neglected  where  the  parents 
are  unwilling  to  furnish  suitable  instruc- 
tion. Is  it  your  opinion  that  the  State 
Children's  Bureau  has  the  right  under  this 
statute  and  its  correlated  sections  to 
reove  this  child  from  the  custody  of  its 
parents  for  the  period  of  the  school  year, 
returning  her  to  them  during  the  summer 
onths?  The  child  has  other  handicaps  - 
goitre,  etc.  At  times  she  can  hear  a little 
bit  and  with  proper  treatment  her  hearing 


Mrs.  W.  W.  Henderson 


-3- 


January  2,  1936. 


might  be  restored.  These  are  the 
reasons  for  our  wish  to  declare  her 
a neglected  child  and  secure  for  her 
the  proper  training,  as  other  cases 
have  arisen  in  the  past  and  will  probably 
arise  again  where  handicapped  children 
are  denied  an  education  by  their  parents, 
we  should  like  an  opinion  as  to  our 
rights  to  remove  the  children  temporarily 
from  the  custody  of  the  parents  and 
place  them  in  the  proper  school,  such  as 
the  blind  and  deaf,  the  same  as  we  do 
have  the  right  to  remove  feebleminded  chil- 
dren and  pace  them  in  the  school  at 
Marshall.  Of  course  the  whole  procedure 
would  come  under  the  juvenile  court  and 
he  might  decide  there  was  no  dependency 
and  neglect." 


Section  9221,  R.  S.  Mo.  1929,  is  quoted  in  full  in 
your  letter  so  we  will  not  again  set  out  the  provisions  of 
said  section. 

There  is  no  ambiguity,  as  we  read  it,  relative  to 
Section  9221,  supra,  and  it  merely  imposes  upon  the  Board 
of  Charities  and  Corrections  the  duty  to  take  charge  of  and 
provide  for  proper  training  of  feebleminded,  deaf,  blind 
and  crippled  children  under  the  age  of  sixteen  years.  The 
manner  and  method  of  taking  charge  of  such  children  is  found 
in  other  statutes. 

as  to  the  manner  and  method  of  obtaining  possession 
of  children  for  the  purposes  enumerated  in  Section  9221, 
supra,  we  quote  from  an  opinion  rendered  to  yon  on  August  8, 
1933  as  follows: 

"Section  14095  R.  S.  1929,  creates  and 
establishes  an  institution  so  as  to 
provide  neglected  and  dependent  children 
a temporary  home  pendin^  placement  in 
permanent  family  homes,  proper  care  and 
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Instructions.  Neglected  and  dependent 
children,  under  seventeen  years  of  age, 
only  may  be  admitted  to  the  State  Home, 
(Secs.  14100  and  14101  R.  S.  19ffi  ). 

"•Neglected*  and  'dependent1  children 
are  those  defined  by  Section  14101,  we 
quote  in  part : 

"'(a)  Dependent  upon  the  public  for 
support,  or  (b)  in  a state  of  habitual 
vagrancy  or  mendicity,  or  is  (c)  ill- 
treated,  and  that  his  or  her  life, 
health  or  morals  are  endangered  by 
continued  cruel  treatment,  ne  >lect, 
immorality,  or  gross  misconduct  of 
its  parents, guardians  or  custodians.' 

"Such  children  (neglected  and  dependent) 
are  given  to  the  guardianship  of  the  State 
dome  by  formal  commitment  after  citation 
and  hearing. 

"Section  14101  R.  S.  1929,  provides  in 
part : 

" 'All  commitments  to  said  home  shall 
be  made  by  the  Juvenile  court  of  the 
county  of  such  child's  bona  fide  resi- 
dence. ****•**.» 

"Section  14102  R.  S.  1929,  provides  in  part 
as  follows: 

"'The  judge  shall  thereupon  cite  the 
parents,  guardians  or  custodians  of 
such  child,  if  within  the  county,  to 
show  cause  before  the  court,  at  a time 
and  place  named,  why  such  child  should 
not  be  committed. ' 

"Section  14103  R.  S.  1929,  provides  in 
part : 

"'Said  jud^e  shall  examine  into  the 
facts  alleged,  and  if  he  finds  the 
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allegations  of  the  complaint  to  be 
true,  etc  * * * *,  the  Jud^e  shall 
enter  an  order  committing  the  child 
to  the  guardianship  of  said  board." 


It  is  our  opinion  that  Section  9221,  supra,  gives  to 
the  State  Children's  Bureau  the  right  to  cause  a complaint 
to  be  filed  before  the  Juvenile  Court  in  which  an  alleged 
neglected  child  is  domiciled  and  that,  after  hearing,  the 
court  issues  a commitment  which  JLves  the  right  of  possession 
and  custody  of  said  child  to  the  State  Children's  3ureau. 

It  Is  our  further  opinion  that  said  Sectio  9221 
does  not  give  the  State  Children's  Bureau  the  right  to  take 
a child  from  its  parents  until  an  order  Is  obtained  from  the 
Juvenile  Court.  In  other  words,  the  State  Children's  Bureau 
cannot  obtain  custody  of  a neglected  child  without  due 
process  of  law. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-Gei.eral 


APffiOVKD: 


7"TB‘  H'dPyMnt",  'Jr., 

(Acting)  Attorney-General. 


CIRCUIT  CLERKS: 


Have  authority  without  court  order  to  file 
papers  which  the  statute  authorizes  to  be  filed. 
Must  have  court  order  authorizing  fi?ing  of  any 
other  paper.  The  legal  effect  is  the  same 
whether  the  paper  is  marked  filed  or  whether  the 
record  proper  shows  filing,  as  the  important  act 
is  the  delivery  of  the  paper  to  the  clerk* 
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Mr.  G.  L.  Heyde, 
Circuit  Clerk, 

Cepe  Girardeau  County, 
Jackson,  Missouri. 


FJLED~| 


Dear  Sir: 


.Ve  acknowledge  receipt  of  your  inquiry  which 
is  as  follows: 


"Will  you  kindly  give  me  your 
opinion  as  to  when  Court  is  ’In 
Vacation* . 

"For  example,  on  Saturday  t-he  Court 
adjourned  until  Tuesday  next;  in 
filing  -lotions,  .answers,  etc.,  after 
adjournment  of  Court,  would  it  be 
correct  to  file  same  as  of  ’In  Vaca- 
tion’ or  ’In  Term  Time’?  i*nd  does 
the  Clerk  have  authority  to  file 
same  without  an  order  of  the  Court?" 


Section  655,  R.  S.  i..o,  1929,  in  part,  provides 
as  follows: 


".Vhenever  any  act  is  authorized  to 
be  done  by  or  any  power  given  to  a 
court,  or  judge  thereof  in  vacation, 
or  whenever  any  act  is  authorized  to 
be  done  by  or  any  power  given  to  a 
clerk  of  any  court  in  vacation  the 
words  'in  vacation'  shall  be  construed 
to  include  any  adjournment  of  court 
for  more  than  one  day." 
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Section  1958  provides  as  follows: 

"Each  Judge  of  the  said  circuit  court, 
in  vacction,  shall  ha^e  and  exercise 
the  same  powers  that  he  slight  hsve  and 
exercise  if  he  were  the  sole  judge  of 
said  court." 

This  section  is  found  under  Article  3 of  Chapter  9, 
entitled  "Circuit  Courts".  It  would  seem,  however,  to  be 
applicable  particularly  to  cities  which  have  nore  than  one 
division  of  circuit  court. 

Section  1839  provides  as  follows: 

"The  courts,  respectively,  shall,  by 
rule,  direct  the  pleadings  and  other 
papers  to  be  filed  in  such  form  as  to 
admit  their  being  conveniently  attached 
together,  as  required  by  the  preceding 
provisions,  and  shall  direct  their 
clerks  in  raking  up  the  rolls  of  the 
Judgments  rendered." 

Section  1840  provides  as  follows: 

"It  shell  be  the  special  duty  of  every 
Judt,e  of  a court  of  record  to  examine 
Into  and  superintend  the  manner  in 
which  the  rolls  and  records  of  the  court 
are  made  up  and  kept;  to  prescribe  rules 
that  will  procure  uniformity,  regularity 
and  accuracy  in  the  transaction  of  the 
business  of  the  court;  to  require  that  the 
return,  trial,  Judgment  and  execution 
dockets,  and  all  indexes  to  the  records, 
be  correctly  made  out  at  the  proper  time— 
that  the  papers  be  filed  and  the  entries 
made,  and  that  the  duties  of  the  clerks 
be  performed  according  to  law;  and  If  any 
clerk  fail  to  comply  with  the  law,  the 
court  shall  proceed  against  him  as  for 
a misdemeanor." 

Under  the  Article  entitled  "Clerks  of  Courts  of  Record", 
Section  11674  provides  that  each  clerk  shall  keep  at  his  office 
"the  records,  papers,  seal  and  property  belonging  to  his  office." 
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Section  11676  -provides  that  "every  clerk  shall 
record  the  judgments,  rules,  orders  and  other  proceedings 
of  the  court'1,  and  do  other  things  therein  set  forth. 

Section  11677  provides  as  follows: 

"In  all  civil  actions  any  party  in- 
terested therein  may,  upon  payment 
of  the  fees,  have  any  or  all  of  the 
following  papers  recorded  in  the 
office  of  the  clerk  of  the  circuit 
court  in  the  county  in  which  such 
action  i 8 brought:  (nanini  various 
papers,  petitions,  surjoons , affidavit 
for  publication,  etc.),  and  any  other 
peper  or  pleading  tending  to  show  the 
service  on  the  defendants  for  their 
appearance  in  such  case." 


In  the  case  of  State  v.  l>erkum,  27  lk>.  App,  628,  the 
court,  speaking  of  the  tern  "in  vacation",  said  the  follow- 
ing, 1.  c.  631: 


"It  is  assumed  by  counsel  that,  since 
there  is  no  record  entry  of  the  filing, 
and  since  the  clerk  has  nusde  the  recital 
in  the  transcript  before  us,  that  the 
information  ’was  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  in  and 
for  the  county  of  Cole,*  etc.,  the  in- 
formation was  filed  with  the  clerk,  as 
distinguished  from  a filing  with  the 
court.  But  at  whatever  time  an  informa- 
tion may  be  filed,  v/hether  in  term  or  in 
vacation,  it  is  deposited  with  the  clerk, 
as  this  one  was,  and  receives  his  endorse- 
ment of  its  filing,  as  this  one  did.  The 
place  of  deposit  is  the  same,  and  the 
clerk’s  idea  of  his  receiving  it  in 
vacation  or  term  time  cannot  alter  the 
fact.  His  erroneous  iaea  that  the  court 
was  in  vacetion  does  not  make  it  so.  But, 
as  before  stated,  there  was  no  record 
entry  of  the  filing  of  the  information. 

I do  not  think  this  renders  it  invalid. 

The  date  of  its  filing  is  properly  en- 
dorsed and  signed  by  the  clerk  on  the 
back  thereof." 
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In  the  case  of  Hadley  v.  Bernero,  97  ko.  App.  314, 
the  court  was  considering  an  unlawful  detainer  suit  and  an 
appeal  therein  to  the  circuit  court,  and  in  construing  the 
words  "term"  and  "vacation"  said,  1.  c.  319: 

"As  to  the  meaning  of  the  sections  of 
the  statutes  bearing  on  this  question, 
we  think  they  use  the  word  'term'  to 
signify  the  entire  period  from  the 
first  day  of  a term  as  fixeu  by  law  to 
its  final  close,  and  the  vora  ’vacation* 
to  signify  the  period  between  the  adjourn- 
ment of  any  term  and  the  beginning  of 
another,  not  merely  an  interval  when  the 
court  is  not  in  session  from  having 
adjourned  for  more  than  a day  but  not 
to  court  in  course." 

In  the  case  of  Downing  v.  LaBhot,  202  ko.  App.  509, 
the  court,  considering  an  unlawful  detainer  action,  approvingly 
quotes  from  the  case  of  Hadley  v.  Bernero,  supra,  and  from  the 
case  of  Darner  v.  Donahue,  99  ko.  App.  37,  as  follows: 

"*A  term  of  court  has  been  defined  to 
signify  the  period  from  the  first  t,ay 
of  the  term  fixed  by  law  until  court  is 
adjourned  to  the  next  court  in  course, 
and  the  word  "vacation"  has  been  held  to 
mean  the  period  between  the  day  on  which 
a terra  of  court  is  adjourned  to  the  next 
court  in  course,  or  until  the  day  of 
the  beginning  of  another  term,  and  not 
the  mere  interval  when,  for  any  reason 
the  court  is  not  in  session  and  is  ad- 
journed over  for  more  than  a day.  (State 
v.  Derkum,  £7  iuO.  App.  (A.  C.)  628; 

Hadley  v.  bernero,  97  i,o.  npp.  314; 

Bronson  v.  Dehulten,  104  U.  1.  c.  415; 

Brayman  v.  Whitcomb , 134  n.ass.  525.)’" 

In  the  case  of  Lumber  Co.  v.  Keener,  217  ko.  522,  the 
court,  considering  the  authority  of  the  clerk  to  act  in  getting 
an  order  of  publication  in  a suit  to  quiet  title,  held  that 
the  clerk  had  authority  so  to  do  because  it  was  in  vacation  of 
the  court,  when  the  facts  were  that  the  court  on  march  20, 

1884,  adjourned  or  recessed  to  June  16,  1884,  without  closing 
the  tena,  and  between  those  two  dates  the  clerk  issued  the 
order  of  publication.  The  court  said,  1.  c.  538: 
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"In  our  opinion  the  clerk  of  the 
Shod  ar 3 Circuit  Court  v:as  authorized 
to  make  *m  order  of  publication  in  that 
suit,  for  the  reason  that  there  was  e 
vacation  of  the  circuit  court  of  that 
county  at  the  tine  he  cade  the  ran*." 


In  the  case  of  State  ex  rel.  Caldwell  v.  Cockrell, 
280  Lio.  268,  in  considering  the  duties  of  the  circuit  clerk, 
the  court  said,  1.  c.  285: 


"Pursuing  the  matter  further,  perhaps 
needlessly,  we  will  inquire  at  this 
point  us  to  the  power  of  a judge  over 
the  entries  in  the  record  of  the  pro- 
ceedings of  his  court,  ana  the  correla- 
tive duties  of  a clerk,  A judge’s 
supreme  responsibility  is  In  respect 
of  the  orders  and  judgments  he  males; 
no  one  else  con  pronounce  then,  ox 
amend,  alter  or  impair  then  after  they 
are  given,  c^ce^  t a court  of  reviev. : 
this  is  the  law  by  an  express  statute 
in  which  clerks  are  specifically  men- 
tioned, (h.  3,  1909,  sec.  1863.)  The 
jua^e  knows  best  what  judgment  he  gave 
and  should  have  authority  to  see  that 
it  is  entered  so  the  record  will  ex- 
press and  preserve  it  precisely  as 
rendered.  Tor  this  t.nd  other  reasons, 
every  judge  of  a court  of  record  in  the 
iitate  is  charged  with  the  speciel  duty 
of  examining  into  and  superintending 
the  manner  in  which  the  rolls  and 
records  of  his  court  are  kept,  the  en- 
tries made,  and  with  proceeding  against 
the  clerk  as  for  a misdemeanor,  if  he 
falls  to  observe  the  law.  (E.  S.  1909, 
sec.  3859.)  This  court  has  said  a judg- 
ment is  the  act  of  the  court,  its  entry 
in  the  record  the  aot  of  the  clerk,  the 
first  being  judicial,  the  second 
ministerial;  and  that  though  a judgment 
derives  its  force  from  its  rendition  by 
the  court,  yet  one  given  by  a court  of 
record  can  only  bo  proved  by  the  record. 
(State  ex  rel.  v.  Henderson,  164  mo. 
347.)  That  being  true,  the  importance 
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of  having  the  record  contain  exactly 
the  judgment  given,  is  apparent,  as  is 
the  necessity  for  the  judge’s  super- 
vision and  control  to  insure  an  accurate 
record,  opeuking  upon  this  point  the 
oupreme  Court  of  California  said: 

"’The  records  of  the  courts  are  neces- 
sarily subject  to  the  control  of  the 
judges,  so  far  as  may  be  essential  to 
the  proper  aduini strati on  of  justice 
....  Legislation  which  could  tame 
fro.^  its  control  its  records,  would 
leave  It  impotent  for  Oood,  and  the 
Just  object  of  ridicule  and  contempt. 

The  clertc,  it  is  true,  is  a constitutional 
officer— not  subject  to  appointment  or  re- 
moval by  the  court — tut  subject,  in  the 
control  of  the  records,  to  its  orders,’ 
etc.  (Houston  v.  ..illiams,  13  Cal.  24,  26.) 

"In  People  to  use  of  Howard  v.  Cobb,  10 
Colo.  App.  476,  485,  a cleric  and  the 
sureties  on  his  official  bond  were  sued 
for  a deposit  of  money  left  with  him, 
and  which  he  entered  on  the  record  of  the 
court  as  having  been  paid  to  him  as  clerk, 
when  in  fact  the  court  had  made  no  order 
for  its  payment  to  him  in  that  cepacity. 

The  court  said,  regarding  the  entry  and 
its  effect: 

" ’An  unauthorized  entry  by  the  clerk  is 
no  part  of  the  records  of  the  court.  An 
order  by  virtue  of  which  money  is  paid 
into  court,  must  come  from  the  court  it- 
self, and  an  entry  by  the  clerk  of  money 
as  being  in  court,  no  mutter  in  what  fora 
or  in  what  book,  without  such  order  is 

nugatory Orders,  Judgments  and 

decrees  are  made  end  rendered  by  the 
court  in  the  exercise  of  its  judicial 
functions,  and  these  cannot  be  delegated.' 

"In  kayor  of  Baltimore  v.  County  Comm’rs, 

19  kd.  559,  the  case  v.'as  to  recover  fees 
paid  by  the  plaintiffs  in  a criminal  case 
for  which  it  was  asserted  the  county  v.'as 
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liable.  The  transci'Ipt  shov/ed  these 
fee3  had  been  taxed  as  costs  by  the 
cleric  of  the  court  where  the  criminal 
cases  were  tried,  but  did  not  shov/ 
they  had  been  allowed  by  the  judge  of 
said  court.  It  was  contended  the  clerk 
was  the  hand  of  the  court  and  every  entry 
must  be  presumed  to  have  been  made  by 
order  or  in  the  presence  of  the  judge. 

The  court  said  as  to  this  at  page  564: 

"’The  clerk  is  the  amanuensis,  it  is 
true,  of  the  court,  but  he  must  profess 
to  act  by  the  authority  of  the  judge  in 
making  his  entries  of  the  proceedings, 
to  give  them  validity.  The  awarding  of 
costs  is  the  act  of  the  court,  their 
taxation  or  computation,  according  to 
the  list  of  fees  prescribed,  is  a duty 
imposed  by  lav/  on  the  clerk,  subject  to 
the  supervision  of  the  judge;  but  the 
allowance  of  compensation  to  an  officer 
of  the  court,  in  addition  to  the  sum  al- 
lowed by  lav/  (and  not  to  exceed  a certain 
sum,  as  the  judge  may  deem  just  and  pro- 
per, is  a judicial,  not  a clerical  act, 
which  must  be  evidenced  by  some  order 
entered  under  the  authority  of  the  judge, 
and  purporting  to  be  so.’ 

"A  text  work  of  merit  thus  states  the  rule: 

"'In  recording  and  making  up  the  proceed- 
ings of  the  court  he  (viz.  the  clerk)  roay 
be  said  to  act  as  its  (viz.  the  court’s) 
amanuensis  and  subject  tc  its  control. ’ 

(11  G.  «T.  8S7 , citing  7 Cy.  L.  L P.  219, 
223.) 

If 

"The  powers  and  duties  of  a clerk  are 
as  well  settled  as  those  of  a judge.  We 
have  seen  that  the  statutes  forbid  him  to 
alter  or  impair  a record,  and  they  ex- 
pressly coramand  him  to  ’record  the  judg- 
ments, rules,  orders  and  other  proceed- 
ings of  the  court  * (Italics  ours).  (H.  S. 
1909,  sec.  2685.)  The  authorities  are 
uniform  in  declaring  that  in  performing 
this  duty  he  acts  ministerially  and  subject 
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to  the  courts  control.  (11  C.  J.  887; 

K.  C.  lump  Co.  v.  Jones,  126  ,.o.  Ap  . 

1.  c.  540;  LeCoste  v.  Eastlend,  117  Cal. 
673;  Ex  parte  Brown,  166  Ind.  593,  602; 
Vanderkarr  v.  State,  51  Ind.  91;  Comstock 
v.  Gage,  91  111.  328;  Baltimore  v.  Balti- 
more Co.,  19  lid.  554:  Hirsh  v.  Twyford, 

40  Okla.  820,  223.)  In  the  case  last 
cited  the  rule  is  thus  steted: 

"'The  clerk's  duties  are  ministerial  and 
largely  clerical.  He  is  the  arm  of  the 
court  for  which  he  is  clerk,  and  it  is 
his  d t to  make  a record  of  the  proceed- 
ings, orders,  judgments  and  decrees  of  his 
court,  but  in  so  doing  he  acts  as  the 
amanuensis  of  his  court  and  subject  to 
its  control,  record  entries  are  valid 
only  when  made  under  the  judicial  sanction 
of  his  court. * 

"An  appellate  court  of  this  State  said  in 
the  first  case  cited  above: 

** *..  clerk  is  a u.ere  ministerial  officer, 
the  hand  of  the  court,  and  has  no 
authority  to  enter  a judgment  not  pro- 
nounced by  the  court.  His  entry  of  a 
Judfc^uent  in  the  records  is  designeu  to 
stand  as  a perpetual  memorial  of  the 
court's  action,  but  the  judgment  itself 
"is  t e judicial  act  of  the  court  in  pro- 
nouncing the  sentence  of  the  law  upon  the 
factE  in  controversy  as  ascertained  by 
the  pleadings  and  verdict."  The  entry  by 
the  clerk  of  a Judgment  the  court  aid 
not  render  was  a nullity.'  (126  i.o.  Ape. 

1.  c.  540.) 

"This  excerpt  is  taken  from  Ling  v.  King, 

91  111.  573: 

"'The  clerk,  in  all  cases  and  in  all  his 
official  sets,  whether  in  term  time  or  in 
vacation,  performs  them  as  a ministerial 
officer.  He  so  acts  in  entering  up  a judg- 
ment in  terxu  time,  under  the  direction  of 
the  Judge,  who  considers  and  decides.'" 
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The  Civil  Code  of  ..lssouri  provides  that  a party 
litigant  has  the  statutory  right  to  do  certain  things 
with  reference  to  filing  olendin  s in  the  ceuse.  For 
instance,  it  is  r.rde  his  duty  to  file  his  answer  during 
the  first  day  of  the  return  term  if  he  desires  to  answer. 
Certain  other  rights  may  be  exercised  by  him  by  leave 
or  order  of  the  trial  court.  As  to  those  rights  of  filing 
papers  that  the  statute  gives  him,  the  same  my  be  filed 
without  an  order  or  record  lesve  from  the  court.  As  to 
those  rights  which  ere  accorded  him  by  the  law,  conditioned 
on  the  trial  court  making  an  order  of  record  so  authorizing 
him,  it  is  the  liti^ant^  duty  who  seeks  to  file  such  papers 
to  get  permission  and  order  of  the  trial  court  so  to  do. 
However,  while  it  is  discretionary  with  the  trial  court  to 
grant  or  withhold  permission  to  litigants  on  that  class 
of  orders,  such  discretion  may  net  be  arbitrarily  exercised. 
It  is  rather  a sound  judicial  discretion.  .here  the  trial 
court  is  invested  with  the  authority  to  exercise  a sound 
judicial  discretion,  the  appellate  courts  will  not  inter- 
fere with  that  exercise  unless  there  appears  to  the 
appellate  court  an  abuse  of  that  discretion  from  the  record 
in  the  cause,  ./hen  such  abuse  ^oes  appear,  c :d  the  record 
shows  that  tie  trial  court  arbitrarily  exercised  his  judg- 
ment, the  appellate  court  will  reverse  the  cause  where 
substantial  rights  have  been  affected  thereby. 

In  the  case  of  Cooney  v.  burdock,  54  ^ o . 549,  the 
defendant  had  obtained  leave  to  file  an  answer  in  vacation, 

but  instead  of  doing  this  he  filed  a demurrer,  which  on 
motion  of  the  plaintiff  was  stricken  out  on  the  ground  that 
it  is  the  well  settled  rule  of  practice  in  that  court  not 
to  permit  e party  defen  ant  to  file  eny  pleading  in  vaca- 
tion different  In  character  from  thet  for  which  leave  was 
granted.  c ■ !.ons  were  taken  to  such  ruling  and  the  de- 
fendant immediately  tendered  his  answer  and  offered  to  file 
the  seme,  which  the  court  refused  to  permit,  • ud  entered 
Judgment  for  the  plaintiff.  Fror  tfc  t Judgment,  after  pro- 
per steps,  the  cause  was  appealed  to  the  Supreme  Court. 

In  ruling  the  case,  the  court  said,  1.  c.  550: 

"The  trial  courts  undoubtedly  have 
great  latitude  of  discretion  as  to 
allowing  or  refusing  permission  to 
file  pleadings  out  of  time;  and,  unless 
that  discretion  be  abused  or  unsoundly 
exercised,  no  case  is  made  for  the  inter- 
ference of  this  court.  * * * 
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'’If , however,  the  '.newer  had  been 
preserved  and  had  disclosed  a 
meritorious  defense,  we  should  Lave 
held  it  an  abusive  exercise  of  dis- 
cretion to  Ik  ve  refused  permission 
to  file  it,  as  it  was  already  pre- 
pared, and  no  particular  delay  or 
hardship  would  have  teen  occasioned 
by  permitting  it  to  be  filed  in  tern 
instead  of  vacation." 

In  the  case  of  Keuck  v.  otrickland,  £22  ^o.  -t.pp. 
1171,  speekinL  of  the  right  to  file  an  Gnawer  out  of  time, 
the  court  said,  1.  c.  1174: 

"'.here,  however,  there  occurs,  as 
in  the  cese  at  bar,  a palpable  ebuse 
of  that  discretion,  we  cannot  reruain 
silent.  G:  *.ntint  t the  accidental 
misplaoi ng  of  napers  served  on  a perty, 
is  net  of  itself  e.  sufficient  excuse 
for  failure  to  answer,  although  such 
party  .nay  be  involved  in  extansive 
litigation,  and  t writs 

served  numerous;  granting  that  the  de- 
fendants ,_ere  lacking  in  pror.ptitude , 
still  it  does  not  thence  follow  that  the 
action  of  the  trial  court  was  correct, 
ior  it  should  be  the  policy  of  courts 
to  try  causes  on  their  merits  whenever 
3uch  a course  will  not  result  in  hurtful 
delay.  * * * • 

"While  defendant’s  ignorance  of  the  law 
and  rules  of  court  ^overainc  the  filing 
of  answers,  is  not  a sufficient  reason 
for  failure  to  file  answer,  yet  ihat 
circunstence  couplea  with  a showing 
that  defendant  had  a meritorious  defense; 
that  no  harm  had  resulted  from  the  delay 
and  th  t defendant  appeared  and  asked 
leave  to  file  answer  before  any  default 
Judgment  as  taken,  entitled  him  to  a 
hearing  of  his  case  on  the  merits,  and 
the  action  of  the  court  in  refusing  Buch 
hearing  was  arbitrary  and  amounted  to  an 
abuse  of  discretion." 

The  court  reversed  and  remanded  the  cause. 


Mr.  G.  L.  Heyde 
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It  will  be  seen  from  the  ebove  tiiat  for  some  pur- 
poses the  courts  construe  the  term  "in  vacation"  to  mean 
only  that  time  between  the  final  adjournment  of  the  term 
and  the  first  day  of  the  succeeding  term,  while  in  other 
cases  in  construing  other  statutes  and  rights  they  define 
the  term  "in  vacation"  to  mean  a portion  of  the  time  which 
elapses  between  one  setting  of  the  court  and  a subsecuent 
adjourned  setting  thereof. 

For  the  nurpose  of  the  issuance  of  an  order  of 
publication,  other  things  being  regular,  under  the  authority 
of  Lumber  Co.  v.  Keener,  supra,  the  circuit  court  is  in 
vacation  when  in  recess  beyond  the  day  of  recessing. 

For  the  purpose  of  an  unlawful  detainer  suit,  it 
appears  that  the  courts  have  construed  the  term  "in  vacation" 
to  mean  only  that  portion  of  time  which  elapses  between  the 
final  adjournment  day  cf  the  term  ejad  the  first  day  of  the 
next  subsequent  term. 

It  appears  to  be  impossible  for  a gexieral  definition 
of  the  term  "in  v, cation"  to  be  expressed.  It  must  be  con- 
strued. with  reference  to  the  particular  matters  and  facts  at 
hand  at  the  immediate  time. 

With  reference  to  the  filing  by  litigants  with  the 
circuit  clerk  of  papers  in  pending  litigation,  the  clerk 
does  not  have  authority  to  file  them  if  they  may  be  only 
legally  filed  by  leave  of  court,  with  respect  to  papers 
which  the  litigant  has  the  legal  rifcht  to  file  without 
procuring  an  order  of  court,  the  clerk  has  authority  to 
file  the  same  when,  if  and  as  presented  to  him,  and  regard- 
less of  whether  he  writes  his  record  that  they  are  filed 
in  vacation  or  in  term  time,  the  legal  effect  of  the  filing 
of  such  papers  is  the  same.  As  v/as  said  by  Judfce  Mllison 
in  the  case  of  Stete  v.  berk urn,  supra, 

"But  at  whatever  time  an  information 
may  be  filed,  whether  in  term  or  in 
vacation,  it  ir  deposited  with  the 
clerk  * * * and  receives  hie  endorsement 
of  its  filing  * * *.  The  place  of  de- 
posit is  the  same,  end  the  clerk’s  idea 
of  his  receiving  it  in  vacation  or  term 
time  cannot  alter  the  fact.  His 
erroneous  idea  that  tl  e court  was  in 
vacation  does  not  make  it  so." 


Lr.  G.  L.  Heyde 
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The  important  thing  io  the  physically  handing  to 
the  clerk  ut  his  oil  ice  the  paper  for  filing.  Alien  it  is 
so  depoEitec  with  Liu  one  is  a proper  paper  for  filing 
absent  leave  of  court,  and  is  indorsed  by  him  filed,  it 
becomes  a part  of  the  court  records  and  roll.  If  it  is 
in  the  class  of  . aoers  v.fcich  he  is  not  authorized  to  file 
absent  an  order  of  court,  ana  he  does  so  accept,  indorse 
ana  file  the  same,  such  acts  by  him  do  not  change  the  l6t..al 
effect  of  the  paper  nor  give  it  weight  which  the  law  thereto- 
fore hua  not  authorized  to  be  given  unless  and  until  the  court 
granted  leave  so  to  file  the  same. 

« 

The  mesninei  of  the  term  "in  term  time*  is,  of  course, 
the  converse  of  the  ter:,  "in  vacation*. 


Yours  very  truly. 


DC. IKE  VAT 301, 

Assistant  attorney  General. 


APPROVED : 


KflTSIoZrtfKT zt;~" 

attorney  General. 


Drf:HS 
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STATE  30ARD  OF  CHARITIES:  County  Superintendent  of  Public  Welfare 

is  not  authorized  to  0'iminister  direct 
relief. 

A 
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/ 
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krs.  . Henderson, 
Executive  director, 

State  Children’s  Bureau, 
Carrollton,  Missouri. 


Dear  krs . Henderson: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows; 

"Our  Department  of  Child  Welfare  is 
in  need  of  interpretation  from  you 
concerning  Article  10,  Chapter  126, 
’Superintendent  of  rub  lie  ..elfare  in 
Certain  Counties*.  This  information 
is  necessary  because  our  work  is 
largely  with  superintendents  of  pub- 
lic welfare  in  rural  counties  and  it 
has  been  our  desire  to  strengthen 
that  office  and  urge  each  county  to 
appoint  such  an  officer. 

"It  has  been  our  opinion  that  such  a 
person  in  each  county  -would  handle 
the  relief  and  such  other  duties  as 
are  designated  in  the  above  article, 
covering  what  we  call  the  ’social 
welfare*  of  the  county  while  the  county 
court  would  be  the  business  admlnis- 
trators. 

"Under  the  provisions  of  the  Social 
Security  ^ct  as  passed  by  congress, 
Missouri  could  qualify  to  secure  its 
benefits  for  our  dependent  children  if 
we  strengthen  the  office  of  County 
Superintendent  of  iublic  Welfare. 
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"Lany  counties  have  a Probation  Officer 
who  is  appointed  by  the  Juvenile  Judge 
or  Circuit  Judge  and  draws  anywhere  from 
vlO  to  v50  a month.  In  some  of  the 
counties  tney  also  have  a superintendent 
of  County  welfare  who  draws  from  v50  to 
*100  a month.  Our  belief  is  that  the 
two  offices  combined,  with  one  salary, 
would  enable  the  counties  to  secure  the 
services  of  a good  strong  man  or  woman 
as  Superintendent  of  -ublic  elfare. 

"All  this  is  leading  up  to  the  question 
I wish  to  ask  of  you  and  is  brought 
about  because  of  the  newspaper  reports 
of  the  opinion  rendered  by  your  office 
with  respect  to  the  situation  in  St.  Louis 
County  which  desired  to  create  a depart- 
ment of  Public  /elfare. 

"In  the  newspaper  reports  the  statement 
is  made  that  under  present  statutes  the 
county  court  of  St.  Louis  County  has  no 
authority  to  delegate  its  duties  with 
respect  to  caring  for  the  poor  and  that 
the  county  court  must  perform  the  duties 
prescribed  by  statute,  in  person,  and 
cannot  delegate  these  duties  to  other 
persons. 

"question  1.  Does  this  opinion  apply  only 
to  ot.  Louis  County  because 
it  has  a population  of  more 
than  50,000  and  therefore 
would  not  come  under  article 
10,  Chapter  125,  it.  S.  1929, 
because  of  the  last  paragraph 
of  section  14182? 

-question  2.  Does  Section  14184  give  the 

County  Superintendent  of  Pub- 
lic Welfare  the  right  to 
administer  direct  relief  to 
the  poor,  and  if  so  did  your 
opinion  refer  only  to  St.  Louis 
and  Jackson  County,  etc,  where 
it  said,  fThe  duties  and  power 
imposed  upon  the  county  court 
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for  the  direct  relief  of  the 
poor  involve  a trust  and  con- 
fidence, Judgment  and  discre- 
tion, and  these  cannot  he 
delegated’? 

"I  have  recently  discussed  with 
Mr.  Jameson,  President  of  the  Elee- 
mosynary 3oard  which  governs  my  depart- 
ment of  Child  Welfare,  the  advisability 
of  this  and  the  economy  that  might  re- 
sult to  the  counties  if  the  office  of 
Superintendent  of  Public  ie lfare  in  each 
county  could  be  strengthened  end  developed 
into  a real  county  office. 

"my  department  hus  Just  received  from 
Washington  the  assignment  to  administer 
the  Federal  Child  „elfare  program  in 
Missouri,  and  1 should  he  0lad  to  dis- 
cuss in  person  v/ith  your  assistant  who 
studies  the  welfare  provision  of  our 
statute,  the  status  of  Missouri  whereby 
v/e  cen  operate  7/ithout  much  changing  of 
our  present  laws,  as  I thinM  it  possible 
for  us  to  do." 


Replying  thereto,  Sections  12953  and  12954,  R.  S. 

Mo.  1929,  are  laws  of  general  application  and  apply  to  the 
county  courts  of  all  the  counties  in  *.dssouri.  Section  12953 
states  that  "the  county  court  of  each  county"  shall  be 
governed  by  its  provisions,  and  does  not  state  that  merely 
St.  Louis  County  or  some  other  county  shall  come  within  its 
operative  effect. 

The  opinion  dated  December  23,  1935,  from  this  de- 
partment to  Hon.  John  J.  «olfe.  Associate  Prosecuting  Attorney, 
St.  Louis  Count’  , Clayton,  Missouri,  a copy  of  which  is  en- 
closed, in  construing  said  statute  with  reference  to  St.  Louis 
County,  applies  "ith  equal  force  to  every  other  county  in  the 
state. 


The  above  referred  to  opinion  merely  holds  that 
where  a certain  duty  is  placed  on  the  county  court  involving 
the  exercise  of  its  Judgment,  that  body  must  exercise  its 
own  Judgment  instead  of  setting  up  a new  and  different  board 
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or  body  with  power  in  the  latter  to  exercise  its  Judgment 
in  lieu  of  the  county  court,  to  whom  the  Legislature 
delegated  such  duty. 

Section  14184,  x\.  J.  ^o.  1923,  places  the  duty  on 
the  county  superintendent  of  public  welfare  "to  administer 
all  of  the  funds  of  the  county  devoted  to  outdoor  relief 
and  allowances  to  needy  mothers.  He  shall  seek  to  discover 
any  cases  of  neglect,  dependent,  defective  or  delinquent 
children  in  the  county,  and  take  all  reasonable  action  in 
his  power  to  secure  for  them  the  full  benefit  of  the  laws 
enacted  for  their  benefit." 

The  same  authority,  to-wit,  the  Legislature,  which 
conferred  on  the  county  court  the  power  and  duty  to  look 
after  the  poor,  likewise  placed  on  the  county  superintendent 
of  public  welfare  the  duties  set  forth  ebove.  Those  duties, 
in  the  main,  are  not  to  look  after  the  poor,  but  are  to 
"administer  all  of  the  funds  of  the  county  devoted  to  outdoor 
relief"  and  allowances  to  needy  mothers,  end  to  seek  to  dis- 
cover any  eases  of  neglect,  dependent,  defective  or  delinquent 
children  in  the  county  and  take  action  to  secure  for  them 
the  full  benefit  of  the  laws  enacted  for  their  benefit. 

By  Section  14182  that  course  is  optional  with  the 
county,  provided  the  population  of  the  county  is  less  than 
fifty  thousand,  but  when  such  option  is  exercised  by  the 
county  and  the  county  superintendent  of  public  welfare  has  been 
so  appointed,  he  is  authorized  to  perform  the  duties  of  proba- 
tion and  parole  and  attendance  officers  of  the  county,  and 
also  the  duties  of  such  officers  for  incorporated  cities, 
towns  and  villages  which  have  a population  of  over  one  thousand 
inhabitants,  and  his  services  therein  are  in  lieu  of  the 
other  probation,  parole  and  attendance  officers  who  would, 
absent  his  appointment,  perform  the  duties  of  such  officers. 

The  case  of  Poindexter  v.  County,  295  Lo.  629, 

246  S.  ...  36,  Lolas  that  when  the  county  has  so  appointed  a 
county  superintendent  of  public  welfare,  he  thereupon  becomes 
the  probation  officer  of  the  Juvenile  division  of  the  circuit 
court  regardless  of  the  provisions  of  section  14171,  which 
authorizes  the  circuit  Judge  to  designate  'or  appoint  a 
probation  officer  and  deputy  probation  officers. 

jection  14185  empowers  the  state  board  of  charities 
and  corrections  to  deputize  such  county  welfare  agent  to  per- 
form on  behalf  of  said  state  board  of  charities  and  correc- 
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tlons,  and  as  Its  agent,  "any  work  to  be  done  by  said  board 
within  the  county,"  and  when  so  authorized  he  is  clothed 
within  the  county  v/ith  all  the  authority  the  state  board  of 
charities  and  corrections  ha.c  , and  he  m ay  at  any  time  call 
on  the  state  board  of  charities  and  corrections  for  advice 
a d assistance.  Le  hes  other  specified  duties  to  perform 
as  set  forth  in  Article  10,  Chspter  125,  ...  5*  40*  1929. 


CONCLUSION 


It  Is  our  opinion  that  the  county  superintendent 
of  public  welfare  does  not  have  the  authority  to  administer 
direct  relief  to  the  poor  es  such,  but  does  have  authority 
to  administer,  under  Section  14164,  R.  S.  i.o . 1929,  "all  of 
the  funds  of  the  county  devoted  to  outdoor  relief  and 
allowances  to  needy  mothers,"  and  that  it  is  his  duty  to 
"seek  to  discover  any  cases  of  neglect,  dependent,  defective 
or  delinquent  children  in  the  county  and  take  all  reasonable 
action  In  his  power  to  secure  for  them  the  full  benefit  of 
the  laws  enacted  for  their  benefit." 


Yours  very  truly. 


--  . ON, 

Assistant  Attorney  General. 


APPROVED: 


RCT^cTTrTITST; 

Attorney  General. 


D..':ER 


COUNTY  TREASURER  AND 
EX  OFFICIO  COLIECTOR 


) The  Incoming  treasurer  and  ex  officio 
) collector  must  of  necessity  make  up 
the  1937  annual" delinquent  land  list.” 


ovembor  21,  1936* 


v,  . a.  neyaenberk 
c/o  Tom  Carlton 

Treasurer  and  Ex-off icio  Collector 
iarton  County 
lj.mar,  Missouri 


F ! L E fj 


Dear  oir : 


This  is  to  ackno?/led0o  jour  letter  as  follows: 

" .hen  a new  treasurer  is  to  take  office 
April  1st,  1937,  should  he  .nake  the 
delinquent  tax  books  or  should  the  out- 
going treasurer  make  it,  aid  if  so, 
hov/  is  he  to  be  paid*" 


barton  County  lias  a population  of  14,560  Inhabi- 
tants and  has  adopted  township  organization.  Official 
Aianual,  ^tate  of  Mi;  sour i,  1955-36, 

■**n  1933  the  legislature,  regular  session,  re  seal- 
ed Section  12130,  rt.  3.  i!o.  1929,  and  enacted  In  lieu  there- 
of a new  section  known  as  Section  12130,  -aws  of  Missouri, 
1933,  page  338,  which  in  part  provides  as  follows: 

"On  the  Tuesday  after  the  first  Monday 
in  November,  1936,  and  every  four  years 
thereafter,  ther e 3hall  be  elected  by 
the  qualified  voters  * * * in  all 
counties  of  less  than  40,000  i habitant s 
if  under  township  organization,  a county 
treasurer,  who  shall  be  commissioned  by 
the  county  court  of  his  county  * * * * 

Provided,  that  in  counties  having  adopted 
or  that  shall  hereafter  adopt  township 
organization,  the  term  of  office  of  said 
treasurer  shall  be  extended  to  the  first 
day  of  April  next  after  the  election  of 
hi  s succ e sor . " 
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nov.  21,  1936 


r.  ..  A.  Heydenberk 


Section  12512,  tt.  S.  Mo.  1929,  provides  in  part 
as  follows: 


"The  co  nty  treasurer  of  counties  having 
adopted  or  which  may  hereafter  adopt 
township  organization  shall  bo  ex  officio 
collector,  and  shall  have  the  3ame  power 
to  collect  all  delinquent  personal  property 
taxes  * * * ■*  a-  the  delinqvient  or  non- 
resident lands  or  town  lots*  and  to  pro- 
secute for  and  make  sale  thereof,  the  same 
t/iat  is  nov;  or  may  hereafter  be  vcsted''in  ' 
the  'counln~ collectors  under  tno  , eneral 

laws  of  tnl~stato . ±'he  ex  oTTicTo 

colTecTdr  shall,  at'  the  tine  of  making 
.his  annual  settlement  in  each  year,  deposit 
the  tax  books  returned  by  the  township 
colloctors  in  the  office  of  the  county 
clerk,  and  within  thirty  days  thereafter 
the  clerk  shall  make,  in  a book  to  be 
called  the  'back  tax  book, ' a correct 
list,  in  numerical  order,  of  all  tracts 
of  land  and  town  lots  which  have  boon 
returned  delinquent  by  said  collectors, 
and  return  said  list  to  the  ex  officio 
collector,  taking  his  receipt  therefor.” 


.hile  Section  12312,  supra,  provides  that  the  ox 
officio  collector  sliall  at  the  time  of  aking  his  annual  settle- 
ment deposit  tax  books  returned  by  the  towns  ip  colloctors  in 
the  office  of  the  county  clerk  and  requires  the  county  clerk 
to  make  a back  tax  book,  yet  in  view  of  the  lav;  enacted  by 
the  1933  legislature  and  known  as  the  Jones-3 /ungor  lav/,  we 
believe  t at  part  of  Section  12312  t)«t  requires  the  county 
clerk  to  make  up  the  back  tax  books  to  have  been  repealed 
because  Section  9963c,  naws  of  Missouri,  1933,  page  448, 
provides: 


”In  all  counties  that  have  adopted  or 
may  hereafter  adopt  township  organisation, 
wherever  the  word  'collector*  is  i®d  in 
t is  act,  as  to  such  coxwties  such 
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designation  shall  oe  construed  to  niean 
'treasurer  a ;d  ex-officio  collector.*" 

nectlon  952,  i^av/s  of  iosouri,  1933,  page  429, 
specifically  provides  that  the  county  collector  shall  nuke 
out  and  record  the  dolinqi  e:it  tax  s.  ^aid  section  reads  in 
part  as  follows: 

"Between  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and 
annually  thereafter,  and  immediately 
upon  the  effective  date  of  this  act, 
the  county  collector  shall  make  out  and 
record,  in  a book  to  be  provided  for 
that  purpose,  a list  of  lands  and  lots, 
returned  and  remaining  delinquent  for 
taxes,  -»  * * * 

Prior  to  the  enactment  of  the  Jones-  unger  law  in 
1933,  the  county  clerk  made  up  the  back  tax  books  but  now 
that  duty  rests  with  tiie  county  collector.  Thus,  many  pro- 
visions of  the  old  stdntes,  read  in  the  light  of  the  Joncs- 
un_,er  Act,  reveal  a conflict.  The  treasurer  and  ex  o ficio 
collector  rakes  an  an  ;ual  settlement  the  first  'onday  in 
March.  sections  12313  and  9918,  R.  S.  Mo,  1929,  The  town- 
ship collectors  also  make  an  annual  ana  final  settlement  with 
the  county  court  the  first  Monday  in  I-Iarch.  section  12323, 

R,  S,  Mo.  1929,  The  Jones-* -unger  law,  Section  9952,  supra, 
requires  the  treasurer  and  ex  officio  collector,  between  the 
first  of  January  and  first  of  July  to  make  out  the  delinquent 
land  list,"  vs  the  Jones -hunger  Act  is  the  latest  statute 
on  t :o  a ibject  it  would  take  precedence  over  the  former 
statutes  relating  to  making  out  and  recording  the  "delinquent 
tax  books." 

Therefore,  it  resolves  itself  into  the  proposition 
that  t ,e  outgoing  treasurer  and  ex  officio  collector  would 
not  have  the  delinquent  township  tax  bo.jks  in  his  possession 
a sufficient  length  of  time  in  which  to  comply  with  Section 
9952,  supra,  prior  to  going  out  of  office,  due  to  the  time 
iixed  for  settlement.  Thus,  as  a matter  of  practical  effect, 
the  incoming  treasurer  and  ex  officio  collector  would  have 
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to  make  and  record  the  new  and  annual  delinquent  land 
lists  for  1937,  provided  for  in  section  9952,  supra, 

Section  9969,  naws  of  Missouri,  1933,  p.  429, 
provides  t e fees  for  making  and  recording  the  list  of 
delinquent  lands  arid  lots,  and  reads  in  part  as  follows: 

"To  the  county  collector  fo:  record-- 
ing  tlie  list  of  delinquent  lands  and 
lots,  twenty -five  cents  per  tract,  to 
oe  taxed  as  cost  and  collected  from  the 
party  redeeming  such  tract," 

irom  tie  above  it  is  our  opinion  that  the  incoming 
treasurer  and  ex  officio  collector  shall  make  the  annual 
1937  "delinquent  land  list,"  H wever,  wo  do  not  wish  to  be 
understood  in  the  promises  because  when  the  treasurer  ind 
ex  officio  collector  makes  his  settlement  ho  will  have  to 
present  a list  showing  v.hat  taxes  remain  delinquent.  But, 
as  far  as  making  the  permanent  "delinquent  land  list"  for 
1937,  that  dut;,  would  rest  with  the  incoming  treasurer  and 
ex  officio  collector,  because  the  outgoing  treasurer  and 
ex  officio  collector  would  not  have  the  means  in  order  to 
make  it, due  to  the  settlement  being  required  in  inarch  of 
township  collector  as  well  as  treasurers  and  ox  officio 
collectors,  sections  12313  and  12323,  R.  S,  . o,  1929, 


Yours  very  truly. 


James  L.  iiorxaBostel 
Assistant  At tor  oy-Jeneral 


APPROVED: 


77  El  TAYLOR 

(Acting)  it tor rey- General 
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SCHOOLS*  Use  of  school  property  for  purposes  other  than  Instruction 
SCHOOLS.  puplls  lg  dlscretionary  with  the  Board  of  Directors 


January  15,  1936, 


Dr.  Irl  R.  Hicks 
President,  Board  of  ducation 
school  District  of  .yellston 
6201  Lotus  Avenue 
St.  Louis,  Missouri 


J 

Lear  Doctor: 


This  is  to  acknowledge  your  letter  as  follows: 

v 

"The  -chool  District  of  7/ellston, 

Missouri,  is  confronted  with  & problem 
concerning  the  use  of  its  school 
buildings  which  Is  gradually  becoming 
alarming. 

"Numerous  organizations  are  applying 
for  use  of  the  School  for  activities 
that  have  no  connection  with  the  school, 
and  although  I have  read  Sec.  9205,  and 
believe  from  it  that  it  is  apoarently 
within  the  discretion  of  the  School 
Board  to  determine  the  use  of  the  build- 
ings, yet,  I wonder  if  there  is  not 
some  further  limitation  of  the  law  in 
this  respect.  For  instance,  in  the 
section  above  referred  to  (9205),  I 
find,  'as  will  not  interfere  with  the 
rime  our pose  to  which  such  buildings, 
etc.  are  devoted.'  This,  of  course, 
is  some  limitation  but  has  this  ever 
been  Interpreted  by  the  Courts.' 

"The  direct  question  now  at  hand  deals 
dth  a local  Townsend  Club  whose  demands 
(not  requests),  if  ranted,  would  inter- 
fere with  social  and  other  extra  school 


-2- 


January  15  * 1956 


ur.  Irl  R.  Hicks 


functions,  but  not  the  regular  school 
work.  Does  the  quotation  from  the 
Statute  above  mean  interference  with 
the  extra  school  functions,  as  well 
as  the  regular  school  work?" 


Section  9269,  R.  . . Mo.  1929,  provides  in  part  as 

follows : 


"The  title  of  all  school  house  sites 
and  other  school  property  shall  be 
vested  in  the  district  in  which  the 
same  may  be  located;  * * * * *" 


While  the  title  to  all  school  sites  is  vested  in  the 
district,  yet.  Section  9205,  R.  S.  Mo.  1929,  provides  as  to 
the  care  and  use  of  the  schoolhouses  and  ^rounds.  Said  section 
provides  in  part  as  follows; 


"The  board  of  directors  or  board  of 
education  shall  have  the  care  and 
keeping  of  all  property  belonging  to 
the  district,  *****  The  board 
8 all  keep  the  schoolhouses  and  other 
buildings  in  good  repair,  ***** 

The  board  of  directors,  or  board  of 
education,  having  charge  of  the  school- 
houses,  buildings  and  ^rounds  appurtenant 
thereto,  may  allow  the  free  use  of  such 
houses,  buildings  and  rounds  for  the 
free  discussion  of  public  questions  or 
subjects  of  general  public  interest, 
for  the  meeting  of  organizations  of 
citizens,  and  for  such  other  civic, 
social  and  educational  purposes  as  will 
not  interfere  with  the  prime  purpose 
to  which  such  houses,  buildings  and 
grounds  are  devoted:  Provided,  that 
at  any  annual  or  special  meeting  the 
use  of  the  schoolhouse  for  any  of  the 
above  purposes  may  by  a majority  vote 
of  the  qualified  voters  voting  on  the 
proposition  be  prohibited.  Such  pro- 
hibition shall  remain  in  ef.ect  until 
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the  next  annual  school  meeting.  . when- 
ever any  such  application  shall  he 
granted  and  the  use  of  such  houses, 
buildings  or  grounds  shall  be  permitted 
for  the  purposes  aforesaid,  the  board 
of  directors,  or  board  of  education, 
having  charge  of  the  same  may  provide, 
free  of  charge,  heat,  light  and  Janitor 
service  therein  when  necessary,  and 
ma  make  such  other  provisions,  free 
of  charge,  as  may  be  needful  for  the 
convenient  and  comfortable  use  of  such 
houses,  buildings  and  rounds  for  such 
purposes,  or  said  boards  of  directors, 
or  boards  of  education,  may  require  all 
such  expenses  to  be  paid  by  the  organiza- 
tions or  persons  who  are  allowed  the 
use  of  the  houses,  ouildings  and  grounds. 
All  persons  upon  whose  application,  or  at 
whose  request,  the  use  of  any  schoolhouse, 
building,  or  part  thereof  or  any  grounds 
appur tenant  thereto,  may  oe  permitted  as 
herein  provided,  shall  be  Jointly  and 
severally  liable  for  any  injury  or  damage 
thereto  which  directly  results  from  such 
use,  ordinary  we r and  tear  excepted: 
Provided,  however,  this  article  shall  not 
apply  to  cities  which  have  or  may  here- 
after have  75,000  inhabitants  or  more." 


Section  9284,  ft.  S.  Mo.  1929,  provides  in  part  as 

follows : 


"The  qualified  voters  assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  have  power  by  a majority 
of  the  votes  cast:  ***** 

"Fifth--To  determine,  by  majority  vote, 
whether  or  not  the  schoolhouse  of  the 
district  may  be  used  during  the  ensuing 
year  for  religious,  literary  or  other 
purposes,  or  for  the  meeting  of  farmer 
or  labor  organizations,  secret  or  other- 
wise . 

******  * 
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A reading  of  the  above  sections  shows  that  the  title 
to  schoolhouse  sites  is  tested  in  the  district  in  which  same 
are  located  and  that  the  board  of  directors  of  said  district 
has  imposed  upon  it  the  duty  of  caring  for  and  keeping  of  all 
property.  Provision  is  also  made  for  the  permitting  of  the 
use  of  said  schoolhouse  for  various  purposes  when  same  will 
not  interfere  with  the  prime  purpose  to  which  the  building 
is  devoted. 

The  ultimate  authority  as  tc  permitting  the  use  of 
schoclhouses  for  purposes  other  than  instruction  of  pupils 
between  the  ages  of  six  and  twenty  years  vests  in  the  qualified 
voters  of  the  district.  However,  the  board  of  directors  has 
a discretion  in  allowing  or  permitting  the  use  of  the  school- 
house,  absent  a vote,  affirmative  or  negative,  on  the  question 
by  the  voters.  However,  the  board  of  directors  cannot  permit 
the  use  of  the  schoolhouse  when  sue'  use  interferes  with  the 
prime  purpose  for  which  the  schoolhouse  was  devoted. 

In  your  letter  you  state  that  a certain  local  club 
is  demanding  the  right  to  use  the  schoolhouse,  and  please  be 
advised  that  (absent  an  af.irmative  vote  by  the  voters  of  the 
district)  it  is  not  mandatory  upon  the  board  of  directors  to 
grant  any  request  unless  said  board  desires  to  do  so. 

The  prime  purpose  for  which  school  sites  and  build- 
ings are  devoted  is  derived  by  virtue  of  the  Constitution* 
namely.  Article  XI,  Section  1,  Constitution  of  Missouri,  which 
provides  as  follows: 

"A  general  diffusion  of  knowled  e and 
intelligence  being  essential  to  the 
preservation  of  the  rights  and  liberties 
of  the  people,  the  General  iasembly  shall 
establish  and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all 
persons  in  this  State  between  the  ages 
of  six  and  twenty  years." 


Schoolhouses  are  primarily  for  one  purpose  and  that  is 
to  provide  gratuitous  instruction  for  persons  between  the  ages 
of  six  and  twenty  years.  However,  the  Legislature  recognizes 
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the  right  of  the  people  of  the  district  to  the  use  of  the 
schoolhouse  whe_.  same  . is  not  being  devoted  for  the  purpose 
of  giving  gratuitious  instruction. 

Prom  the  above  it  is  our  opinion  that,  absent  a vote 
on  the  part  of  the  voters  of  the  district,  the  board  of 
directors  has  a discretion  in  the  permitting  the  use  of 
school  property  to  other  organizations  or  clubs  or  associations 
or  nersons  when  sold  schoolhouse  is  not  being  used  for  gratu- 
itous instruction  of  persons  between  the  ages  of  six  and 
twenty  years  residing  in  said  district.  If  the  board  of 
directors  feels  that  the  demands  of  the  local  club  to  use  the 
schoolhouse  will  Interfere  with  social  and  other  ex  ra  school 
functions  theretofore  granted,  then,  in  our  opinion,  said 
board  of  directors  may  refuse  said  local  club  the  use  of  the 
school  property  if  such  be  the  desire  and  wish  of  said  board. 

In  "ther  words,  the  board  of  directors  has  discretion  to  be 
exercised  in  permitting  the  use  of  the  school  property. 


Yours  very  truly. 


James  L.  Hornbostel 
Assistant  Attorney -General 


aP  rov:d: 


Jtm  . tfCT’TjvN,  Jr. , 

(Acting)  Attorney-General. 
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GAME  AND  FISH  CRIMES:  (1) 


Territorial  jurisdi  v.tion  of 
crimes  is  limited  to  statutory 
and  constitutional  boundaries 
which  change  by  "accretion"  but 
not  by  "evulsion". 

(2)  Netting  of  fish  in  April  and  May 

in  Missouri  waters  is  a misdemeanor* 
March  31,  


Honorable  Maurice  Hoffman 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir! 

We  acknowledge  your  request  for  an  opinion  dated 
March  16,  1936*  Your  request  reads  as  follows: 


"I  would  appreciate  an  opinion  from 
you  regarding  tho  rights  of  commer- 
cial fishermen  to  use  nets  or  seines 
in  that  portion  of  the  Missouri  River 
which  forma  the  boundary  between 
Missouri  and  Ivans  as,  during  the  months 
of  April  and  May*  Sec*  8273  R*  S*  1929* 
Particularly  where  the  fishermen  live 
In  Missouri  and  have  both  a Missouri 
fishing  license  and  a Kansas  Commercial 
fishing  license*  Also  if  a fisherman 
living  in  Kansas  and  holding  a Kansas 
Commercial  fishing  license  would  be 
violating  the  laws  of  Missouri  by  fish- 
ing in  the  Missouri  river  with  nets  or 
seines  during  April  and  May*  Sec*  1, 
Art*  1 Const* 


"Also  if  the  thread  of  the  stream  is 
ever  vised  as  a dividing  line  between 
the  states  for  the  purpose  of  deter- 
mining ^Jurisdiction  of  the  respective 
states*" 


Section  8270  R*  S*  Mo*  1929,  provides  in  part* 


"It  shall  be  unlawful  for  any  person 
or  persons~To  take>  catch,  or  kill. 
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trot  line,  artificial  bait . or  seine, 
of  the  kind  and  at  th>  time,  and  In 
tSe  manner  permitted  by  law*  * * * * 

A violation  of  the  provisions  of  this 
section  shall  constitute  a misdemeanor, 
for  which  the  minimum  fine  shall  be 
ten  dollars  (.*10.00)  for  the  first  fish 
llegally  taken  or  possessed,  and  a fine 
of  one  dollar  ( §1*00}  for  each  additional 
fish  illegally  taken  or  possessed* " 


Section  8273  R*  a*  Mo.  1929,  provides  in  part: 

"The  use  of  seines,  hoop  nets  and  trammel 
nets,  is  hereby  permitted,  in  the  Miss- 
issippi, Missouri  and  Osage  rivers, 
during  the  months  of  January,  February, 
March,  June,  July,  August,  Sept  enter, 
October,  November  and  December  of  epoh 
year,  with  seines  and  nets,  the  mesh  of 
which  shall  not  be  less  than  two  Inches 
square;#  * « 


From  the  foregoing,  the  use  of  nets  is  prohibited  in 
r Ivors  within  the  jurisdiction  of  this  State,  excepting 
the  use  of  same  in  the  Mississippi,  Missouri  and  Osage 
rivers  during  certain  months.  TIm  months  of  April  or  Ma£ 
are  not  noted  as  months  in  which  netting  of  fish  is  per- 
mitted* The  force  of  the  Statutes  is  not  abated  because 
one  violating  these  provisions  happens  to  have  a Missouri 
State  fishing  license  or  a Kansas  commercial  fishing  license* 
Fishermen  are  not  licensed  to  violate  the  law*  Where  one 
violates  these  sections  and  fish  in  prohibited  waters  under 
the  jurisdiction  of  the  Missouri  courts,  he  is  subject  to 
prosecution  in  Missouri* 


In  proceeding  against  one  who  has  violated  any  game 
and  fish  law,  it  is  necessary  that  the  Court,  before  whom 
a proceeding  be  filed,  have  venue  in  the  matter*  Venue 
in  such  cases  is  limited  to  territorial  meets  and  bounds 
of  the  township,  the  county,  or  the  state,  according  to 
whether  the  criminal  prodeedlng  be  filed  before  a Justice 
of  the  Peace  or  direct  in  the  Circuit  Court*  Section  3377 
R*  S*  Mo*  provides: 

"Offenses  committed  against  the  laws 
of  this  state  shall  be  punished  in 
the  county  in  which  the  offense  is 
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committed,  except  as  may  be  otherwise 
provided  by  law." 

Section  3414  R.  5.  Mo#  1929,  provides: 

"Justices  of  the  peace  shall  have  con- 
current original  Jurisdiction  with  the 
circuit  court,  coextensive  with  their 
respective  counties  in  all  cases  of 
misdemeanor,  except  in  cities  having 
courts  exercising  exclusive  Juris- 
diction in  criminal  c as os,  or  as  other- 
wise provided  by  law:  Provided,  that 
all  prosecutions  bef  ore~juatlces  of 
the  peace  f or  Misdemeanor  shall  be  com- 
menced and  prosecuted  in  t£c  township 
wherein  the  offense  is  alleged  to  have 
been  committed*  Provided  further,  that 
not  King  herein  contained  shall  prevent 
the  defendant  from  talcing  a change  of 
venue,  as  provided  for  in  tills  article#" 

We  are  not  familiar  with  the  legal  boundaries  of  the 
different  townships  in  Buchanan  County,  but  we  know t hat 
their  western  boundary  lines  are  contiguous  to  the  western 
boundary  line  of  Buchanan  County,  and  of  the  State  of 
Missouri#  The  boundary  lines  of  Buchanan  County  maybe 
found  in  Section  11895  R#  S#  Ko#  1929,  which  provides  as 
follows : 

$ 

i 

"Beginning  at  a point  in  the  middle 
of  the  main  channel  of  the  Missouri 
river,  where  the  prolongation  west  of 
the  line  run  and  marked  by  M#  M#  Hughes, 
under  the  act  of  the  general  assembly 
of  1838  and  1839;  thence  east  of  said 
line  to  the  old  boundary  line  of  the 
state;  thence  north  with  s aid  line  to 
the  point  -whore  it  is  Intersected  by 
the  subdivislonal  line  between  sections 
twenty-one  and  twenty-eight  of  township 
fifty-eight,  range  thirty-three,  west; 
thence  west  with  the  subdivislonal 
lines  to  the  middle  of  the  main  channel 
of  the  Missouri  river;  thence  down  said 
river,  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  beginning#" 


1936* 
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Section  12005  Ii*  S.  Mo*  1929  provides: 

"V.Taenever  a county  Is  hounded  hy  a 
watercourse,  it  shall  be  construed 
to  the  middle  of  the  rmin  channel 
thereof;  and  range,  township  and 
sectional  lines  shall  be  construed 
as  conforming  to  the  established 
surveys*" 

From  the  provisions  of  Section  11895  and  12005, 
supra,  there  can  be  no  doubt  but  that  the  statutory 
boundary  of  Buchanan  County  and  of  the  State  of  Missouri 
on  the  west  was  originally  established  as  the  middle  of 
the  main  channel  as  the  same  existed  at  the  time  that 
these  statutes  became  the  law*  These  statutes  wore  in 
force  at  the  time  of  the  adoption  of  the  Constitution  of 
1875,  the  present  Constitution* 

Article  IX,  Section  1 of  the  Missouri  Constitution 
provides: 


"The  several  counties  of  this  State, 
as  they  now  exist,  are  hereby  recog- 
nized as  legal  subdivisions  of  the  State*" 

In  the  case  of  State  v*  Hoffman,  318  Mo*  991,  1*  c* 
994;  2 S.  W.  (2d)  582,  the  Supreme  Court  said: 

"Because  of  the  constitutional  and 
statutory  provisions  Just  mentioned 
the  State  in  all  of  its  contentions 
in  this  case  has  assumed  that  the 
boundary  between  the  two  counties 
has  never  varied  a hair’s  breadth  from 
where  the  middle  of  the  channel  of 
the  river  was  in  1875,  notwithstanding 
the  channel  had  prior  to  1915  gradually 
and  imperceptibly  shifted  from  that 
place  far  to  the  east  and  north*  Under 
all  the  authorities  the  assumption  la 
clearly  wrong*  For  there  is  nothing 
In  the  language  of  either  the  statute 
or  the  Constitution  to  indicate  that 
the  framers  in  the  one  case  or  the 
legislature  In  the  other  Intended  to 
alter  or  abolish t he  rules  of  the  common 
law  relating  to  running  water  as  a 
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boundary*  In  dealing  with  questions 
touching  such  a boundary,  the  Supreme 
Court  of  the  United  States  has  uni- 
formly apnliod  those  rules  (which  are 
the  same  as  those  of  the  civil  law  and 
the  law  of  nations),  whether  the  bound- 
ary was  one  fixed  by  treaty  or  by  Act 
of  Congress*  * * * * 

" For  a statement  of  the  rules  referred 
to  in  the  preceding  paragraph  we  can- 
not do  better  than  quote  from  the  op- 
inion of  ilr*  Justice  Brewer  in  Hebraska 
v.  Iowa,  supra,  at  page  560: 

n,It  Is  settled  law,  that  when  grants 
of  land  border  on  running  water,  and 
the  banks  are  changed  by  that  gradual 
process  known  as  accretion,  the  riparian 
owner's  boundary  line  still  remains  the 
stream,  although,  during  the  years,  by 
this  accretion,  the  actual  area  of  his 
possessions  my  vary*  In  New  Orleans 
v.  United  States,  10  Pet.  662,  717, 
this  court  said:  "The  question  is  well 
settled  at  common  law,  that  the  person 
whoso  land  is  bounded  by  a stream  of 
water  which  changes  Its  course  grad- 
ually by  alluvial  formations,  shall 
still  hold  by  the  same  boundary.  In- 
cluding accumulated  soil*  So  other 
rule  can  be  applied  on  Just  principles* 
Lvery  proprietor  whose  land  Is  thus  • 
bounded  is  subject  to  loss  by  the  same 
means  which  may  add  to  his  territory; 
and,  as  he  Is  without  remedy  for  his 
loss  in  this  way,  he  cannot  be  held 
accountable  for  his  gain."  (Citing 
cases* ) 

" *It  is  equally  well  settled,  that 
where  a stream,  which  is  a boundary, 
from  any  cause  suddenly  abandons  its 
old  and  seeks  a new  bed,  such  change 
of  channel  works  no  change  of  boundary? 
and  that  the  boundary  remains  as  It 
was,  in  the  centre  of  the  old  channel. 
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although  no  water  may  be  flowing 
therein.  This  sudden  and  rapid 
change  of  channel  Is  termed.  In 
the  law,  avulsion.  In  Gould  on 
Waters,  sec.  159,  it  Is  said:  *But 
If  the  change  Is  violent  and  visible, 
and  arises  from  a known  cause,  such 
as  a freshet,  or  a cut  through  which 
a new  channel  Is  formed,  the  original 
thread  of  the  stream  continues  to 
mark  the  limits  of  the  two  estates." 
(Citing  cases.) 

" ’These  propositions,  which  are 
universally  recognized  as  correct 
where  the  boundaries  of  private  prop- 
erty touch  on  streams  are  in  like 
manner  recognized  where  the  boundaries 
between  states  or  nations  are,  by 
proscription  or  treaty,  found  in  run- 
ning water.  Accretion,  no  mattor  to 
which  side  it  adds  ground,  leaves  the 
boundary  still  the  center  of  the 
channel.  Avulsion  has  no  effect  on 
boundary,  but  leaves  it  in  the  centre 
of  the  old  channel. ,tt 


CONCuJSION. 


If* since  the  Constitution  of  1875  the  middle  of  the 
main  channel  of  the  Missouri  river,  bordering  on  and  flow- 
ing through  Buchanan  County,  Missouri,  has  changed  its  main 
channel  by  avulsion,  then  this  department  is  of  the  opinion 
that  under  the  Missouri  Came  and  Fish  uaws  all  persona  who 
fish  with  nets  in  that  portion  which  at  the  establishing 
of  the  Constitution  of  1875  lay  east  of  the  main  channel, 
bordering  on  and  flowing  through  Buchanan  County,  Missouri, 
during  the  months  of  April  and  May,  are  guilty  of  a mlsde- 
moanor  and  are  subject  to  the  penalty  provided  in  Section 
8270,  supra. 

If*  since  the  Constitution  of  1875  the  middle  of  the 
main  channel  of  the  Missouri  ^iver,  bordering  on  Buchanan 
Comity,  Missouri,  has  changed  its  main  channel  by  accretion, 
then  this  department  is  of  the  opinion  that  the  State, 
County  and  Township  boundary  line  on  the  west  has  changed 
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contiguous  with  the  channel,  and  under  the  Game  and  Fish 
Laws  all  persons  who  fish  with  nets  in  that  portion  of 
the  river  which  is  between  the  middle  of  the  main  channel 
and  the  terra  firma  of  buchanan  County  east  of  the  main 
channel,  during  the  months  of  April  and  May,  are  guilty 
of  a misdemeanor  and  a re  subject  to  the  penalty  provided 
in  section  8270,  supra. 

The  State,  County  and  Township  boundary  line  follows 
any  changes  in  the  stream  duo  to  accretion,  but  remains 
in  the  middle  of  the  1875  channel  in  case  of  avulsion. 

It  is  common  knowledge  that  the  middle  of  the  main  channel, 
since  the  Constitution  of  1875,  has  changed  its  course  at 
this  location  and  has  moved  to  the  east.  No  facts  stated 
In  your  letter  tell  us  whether  this  change  was  by  accretion 
or  by  avulsion,  hence  this  opinion  covers  both  possibilities, 
and  the  law  Is  applicable  In  either  case. 

Crimes  and  misdemeanors  committed  within  the  Consti- 
tutional end  statutory  bounds  of  Buchanan  County  have 
their  venue  In  Buchanan  County,  or  If  a misdemeanor.  In 
the  township.  Irrespective  of  the  present  thread  of  the 
stream. 

It  Is  common  knowledge  that  April  and  Fay  are  the 
spawning  season  when  fish  travel  in  schools.  The  Missouri 
Game  and  Fish  Laws  ire  for  the  protection  of  fish  from 
those  who  would  net  schools  of  fish  from  the  Missouri 
waters.  The  Legislature  Intended  the  conservation  of  fish 
life  while  they  are  breading.  Kansas  may  not  have  such  m 
conservation  law,  but  on  the  other  hand  neither  a Missouri 
nor  a Kansas  license  Is  any  protection  to  one  who  has  vio- 
lated the  Game  and  Fish  Laws  of  Missouri  in  buchanan  County, 
Missouri,  and  parts  of  buchanan  County,  Missouri,  at  this 
time  may  be  dry  land  west  of  the  present  main  channel  and 
thread  of  the  stream,  if  since  the  Conaitution  of  1875 
this  channel  change  to  the  east  came  about  by  avulsion. 

It  Is  altogether  possible  that  the  Missouri  river  flows 
through  land  located  In  Buchanan  County,  Missouri,  at  this 
time. 

Respectfully  submitted 


APPROVED:  V.'IJ.  ORR  SAV7YLRS 

Assistant  Attorney  General. 


John  ■ vrmTmr,"  Jr. 

(Acting)  Attorney  General. 
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BOUNTY  COLLECTOR  AND 

COUNTY  TREASURER  : Collector  cannot  pay  taxes  which  he  has 

collected  to  county  treasurer  by  warrants 
unless  such  warrants  were  received  from 
legal  holder. 

Treasurer  not  entitled  to  additional  com- 
pensation for  handling  money  derived  from 
sale  of  road  bonds. 

July  16,  1936 


Mr.  W.  A.  Holloway 
Chief  Clerk 

Office  of  State  Auditor 
Jefferson  City  Missouri 


ear  Sir: 


rhis  will  acknowledge  receipt  of  your  letter  re- 
questin  an  opinion  from  this  office  which  reads  as  follows: 

"Conditions  have  arisen  concerning 
the  acceptance  of  county  warrants 
by  the  county  collector  which  neces- 
sitates this  Inquiry  wherein  we 
would  like  to  know  under  what  circum- 
stances is  the  collector  entitled  to 
turn  county  warrants  to  the  county 
treasurer.  Can  he  turn  over  and  receive 
credit  for  county  warrants  whether  or 
not  they  were  received  in  payment  of 
tax?  If  the  collector  is  only  entitled 
to  receive  warrants  in  payment  of  the 
amount  of  tax  due  the  county  reneral 
revenue  fund,  what  proof  should  he  be 
required  to  give  to  the  county  treasurer 
that  the  warrant  was  properly  used? 

"i»e  would  also  like  to  know  what  com- 
pensation the  county  treasurer  is  en- 
titled to  for  handlln,  * Good  Roads  -»oney* 
this  Good  Road  *oney  derived  from  a 
bond  Issue." 


I 

ectlon  9911,  Revised  Statutes  nilssourl  1929, 

prov Ides : 
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" xcept  as  hereinafter  provided,  all 
state,  county,  township,  city,  town, 
villare,  school  district,  levee  dis- 
trict and  drainage  district  taxes 
shall  be  paid  In  old  or  s’lver  coin 
or  legal  tender  notes  of  the  United 
btates,  or  In  national  bank  notes, 
warrants  drawn  by  the  state  auditor 
shall  be  received  In  payment  of  state 
taxes.  Jury  certificates  of  the  county 
shall  be  received  In  payment  of  county 
taxes.  Fast  due  bonds  or  coupons  of 
any  county,  city,  townsMp,  drainage 
district,  levee  district  or  school 
district  shall  be  received  in  payment 
of  any  tax  levied  for  the  payment  of 
bonds  or  coupons  of  the  same  issue, 
but  not  in  payment  of  any  tax  levied 
for  any  other  purpose.  Any  warrant, 
issued  by  any  county  or  city,  when 
presented  by  the  legal  holder  thereof, 
shall  be  received  in  payment  of  any  tax, 
license,  assessment,  fine,  penalty  or 
forfeiture  existing  against  said  holder 
and  accruln.  to  the  county  or  city 
issuing  the  warrant;  but  no  such  war- 
rant shall  be  received  In  payment  of 
any  tax  unless  it  was  issued  during 
the  year  for  which  the  tax  was  levied, 
or  there  is  an  excess  of  revenue  for 
the  year  in  which  the  warrant  was 
Issued  over  and  above  the  expenses 
of  the  county  or  city  for  that  year." 


It  1 8 plain  from  the  above  that  a legal  holder  of  a 
county  warrant  may  use  such  warrant  in  payment  of  the  county 
tax  existing  against  such  holder  and  accruing  to  the  county 
issuing  the  warrant.  However,  such  warrant  cannot  be  received 
In  payment  of  any  tax  unless  it  was  Issued  durin  the  year  for 
which  the  tax  was  levied  or  there  is  an  excess  of  revenue 
for  the  year  In  which  the  warrant  was  issued  over  and  above 
the  expenses  of  the  county  for  that  year.  It  Is  also  plain 
that  the  county  collector  must  accept  such  warrants  in  lawful 
payment  of  a county  tax  and  is  entitled  to  receive  credit 
for  them  in  his  settlement  with  the  county  treasurer.  However 
the  abo’  e section  does  not  author!*#  the  county  collector  to 
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settle  tha  amount  of  taxes  collected  by  hi*  and  owing  to 
the  county  by  courty  warrants,  unless  such  county  warrants 
were  actually  collected  In  the  payment  of  taxes  from  the 
legal  holders  thereof. 

If  a county  collector  should  settle  his  accounts  with 
the  county  treasurer  by  warrants  which  he  has  not  collected 
from  the  legal  holder  thereof.  In  the  lawful  payment  of  the 
county  tax,  he  would  be  guilty  of  speculating  In  county  war- 
rants and  subject  to  prosecution  under  the  provisions  of 
Section  4094,  Revised  Statutes  Missouri  1929,  which  said  section 
reads  as  follows} 

very  clerk  of  a court  of  record, 
sheriff,  marshal,  constable,  collector, 
of  public  revenue,  or  deupty  of  any 
such  officer,  or  a Judge  of  a county 
court,  prosecuting  attorney  or  oounty 
treasurer,  who  shall  traffic  for  or 
purchase  at  less  than  the  par  value  or 
speculate  in  any  county  warrant  issued 
by  order  of  the  county  court  of  his 
county,  or  in  any  claim  or  demand  held 
against  such  county,  shall  be  adjudged 
guilty  of  a misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  fine 
not  less  than  twenty  nor  more  than 
fifty  dollars.” 


That  a county  collector  may  only  pay  the  amount  of 
taxes  which  he  has  collected  and  which  are  due  the  county 
by  county  warrants  when  he  has  actually  received  such  warrants 
in  the  lawful  payment  of  county  taxes,  is  evident  from  the  pro- 
visions of  Section  12140,  Revised  Statutes  Missouri  1929, which 
provides,  in  part* 

"Provided,  however,  that  nothing  herein 
contained  shall  prevent  the  treasurer 
from  receivin'  from  the  collector  all 
scrips  and  warrants  lawfully  received 
by  him  in  the  payment  of  county  tax* 

Provided  further,  before  the  treasurer 
shall  receive  such  scrips  and  warrants, 
the  collector  shall  make  out  a list 
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of  such  scrips  and  warrants,  under 
oath,  specifying  the  number  and 
amount  thereof,  the  date  when  re- 
ceived, and  from  whom  received; 
and  said  list  shall  be  filed  and 
preserved  by  the  treasurer,” 


In  view  of  the  above,  it  is  the  opinion  of  this  de- 
partment that  a county  collector  cannot  pay  the  taxes  which 
he  has  collected  and  which  are  due  the  county  to  the  county 
treasurer  b;/  county  warrants,  unless  such  warrants  have  been 
actually  received  by  the  collector  in  the  lawful  payment  of 
a county  tax,  and  that  the  county  treasurer  should  not  re- 
ceive such  warrants  from  the  collector  in  payment  of  such 
tax  until  the  collector  makes  out  a list  of  the  warrants, 
under  oath,  specif yin  the  number  and  amount  thereof,  the 
date  when  received  and  from  whom  received. 


II 

We  next  answer  your  question  as  to  what  compensation 
the  county  treasurer  is  entitled  for  handling  ”Good  Roads  Money” 
which  money  la  derived  from  a bond  issue. 

We  assume  that  the  good  roads  money  about  which  you  Inquire 
was  received  by  the  county  treasurer  under  the  provisions  of 
Sections  7957,  7958  and  7959,  Revised  Statutes  Missouri  1929, 
which  sections  authorize  the  county  courts  to  issue  bonds  for 
the  construction,  reconstruction  or  improvement  of  the  public 
roads  and  bridges  In  their  respective  counties.  Section  7959 
provides  that  the  proceeds  of  such  bonds  sold  shall  be  paid  Into 
the  county  treasury  and  kept  in  a separate  fund  to  be  known  as 
the  'Road  Construction  i-und.'  The  sections  in  question  do  not 
provide  any  special  compensation  for  the  services  of  the 
treasurer  In  handling  this  money. 

Under  the  provisions  of  Section  12136,  Revised  Statutes 
Missouri  1929,  It  Is  made  the  duty  of  the  county  treasurer  to 
receive  all  moneys  payable  into  the  county  treasury  and  disburse 
the  same  on  warrants  drawn  by  order  of  the  county  court. 

Under  the  provisions  of  Section  12138,  Revised  Statutes 
Missouri  1929,  the  compensation  of  the  county  treasurer  for 
his  services  is  fixed  by  the  county  court  In  such  sum  as  they 
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may  deem  Just  and  reasonable,  unless  otherwise  provided  by 
law.  Said  section  reads* 

"Unless  otherwise  provided  by  law, 
the  county  court  shall  allow  the 
treasurer  for  his  services  under 
this  article  such  compensation  as 
may  be  deemed  Just  and  reasonable, 
and  cause  warrants  to  be  drawn 
therefor •" 


It  Is  a fundamental  principle  of  law  that  an  officer 
Is  not  entitled  to  compensation  for  performing  duties  imposed 
upon  him  by  law,  unless  he  can  point  to  a statute  authorizing 
such  payment. 

In  the  case  of  State  ex  rel.  v.  Adams  172  Mo.  1.  c. 

7,  it  was  said* 

"In  order  to  maintain  this  proposition 
some  statute  must  be  pointed  out  which 
expressly  or  by  necessary  implication 
provides  such  compensation  for  such 
officer.  For  It  is  well  settled  law, 
that  a right  to  compensation  for  the 
discharge  of  official  duties.  Is 
purely  a creature  of  statute,  and 
that  the  statute  which  Is  claimed 
to  confer  such  right  must  be  strictly 
construed. (Jackson  County  v.  Stone, 

168  Mo.  577}  State  ex  rel.  v.  Walbrldge, 

153  Mo.  194}  State  ex  rel.  v.  Brown, 

146  Mo.  401}  State  ex  rel.  v.  Wofford, 

116  .o.  220}  Givens  v.  Daviess  Co.  107 

Mo.  603}  Gammon  v.  Lafayette  Co.  76 
Mo.  675.)" 


In  view  of  the  above.  It  Is  the  opinion  of  this  de- 
partment that  a county  treasurer  Is  not  entitled  to  any 
additional  compensation  for  the  handling  of  money  derived 
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from  the  rale  of  bonds  Issued  by  a county  for  the  con- 
struction or  improvement  of  public  roads. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROV  . ): 


JOHN  HOPKM,jr. 
(Acting)  Attorney  General 
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ELECTIONS*  Challengers  at  primaries  have  no  official  rights 
beyond  the  territorial  limits  of  the  committeeman 
or  coramltteewoman  making  the  appointment. 


July  31,  1936 


Honorable  Maurice  Hoffman 
Prosecuting  Attorney 
Buchanan  County 
St,  Joseph,  Missouri 

Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion 
dated  July  27,  1936,  which  reads* 

"I  wonder  if  you  could  give  us  an  op- 
inion as  to  the  Interpretation  to  be 
placed  upon  section  10270  of  the  Re- 
vised Statutes  of  1929. 

"The  statute  holds  that  'the  County, 
ward  or  township  committeeman  of  each 
party  in  each  county  or  the  ward  com- 
mitteemen in  any  county  with  a popu- 
lation of  over  300,000  may  appoint 
two  party  agents  or  representatives', 
as  challengers. 

"It  seems  to  me  that  the  interpreta- 
tion of  this  section  ought  not  to 
cause  much  trouble.  The  question 
has  arisen  in  the  County  as  to  whether 
the  ward  or  township  committeeman 
alone  can  name  challengers.  It  is 
my  view  that  the  committee  woman  has 
nothing  whatever  to  do  with  naming 
challengers,  and  that  the  chairman 
of  the  County  Committee  cannot  name 
challengers  except  In  the  township 
or  ward  in  which  he  was  elected. 

"I  have  no  personal  interest  in  this 
matter  in  any  way,  but  I would  like 
the  opinion  of  your  office  so  that 
we  may  have  uniformity  under  the  law 
in  the  coming  election." 
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Section  10270  R.  S.  Mo.  1929,  vests  the  power  to 
appoint  challengers  in  precinct  polling  places  and  pro- 
vides: 


"The  county,  ward  or  township  com- 
mitteeman of  each  party  in  each 
county,  or  the  ward  committeeman 
in  any  city  with  a population  of 
over  300,000,  may  appoint  two  party 
agents  or  representatives,  with  al- 
ternates for  each,  who  may  represent 
his  party  at  the  polling  place  in  each 
precinct  during  the  casting,  canvass 
and  return  of  the  vote  at  a primary, 
who  shall  act  as  challengers  and 
witnesses  to  the  count  of  the  vote 
for  their  respective  parties,  and 
have  the  power  prescribed  by  law." 

Section  652  R.  S.  Mo.  1929,  provides: 

"When  any  subject-matter,  party  or 
person  is  described  or  referred  to 
by  words  importing  the  singular  num- 
ber or  the  masculine  gender,  several 
matters  and  persons,  and  females  as 
well  as  males,  and  bodies  corporate 
as  well  as  individuals,  shall  be 
deemed  to  be  included. 


CONCLUSION 


Pursuant  to  Section  10270,  supra,  we  are  of  the 
opinion  that  the  chairman  of  the  County  Committee  has 
no  power  to  appoint  challengers  in  precinct  polling  places 
other  than  in  the  township  or  ward  to  which  he  was  elected. 
The  appointment  of  challengers  give  the  challengers  no 
power  to  witness  or  challenge  the  casting,  canvassing  or 
return  of  the  vote  in  any  polling  place  other  than  the 
polling  places  located  in  the  township  or  ward  of  the 
committeeman  making  the  appointment. 

We  are  of  the  opinion  that  the  commit tee woman  of 
any  political  party  of  a township  or  ward  has  equal 
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power  to  appoint  challengers  as  the  committeeman,  that 
Is,  any  township  or  ward  committeewoman  or  committeeman 
can  appoint  two  challengers  with  alternates. 


Respectfully  submitted. 


WM.  ORR  SAWYERS 
Assistant  Attorney  General 


APPROVED: 


toiht  wr'mmar;  jr. 

(Acting)  Attorney  General 
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CONSTABLES* 


Fees  of  a constable  and  deputies  fo 
attending  election  and  erecting  and 
tearing  down  election  boo tbs 


August  27 , 1956 


iLr.  Lewie  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton, Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an 
which  reads  as  follows* 

"I  am  submitting  a statement  of 
facts  from  which  I would  like  to 
have  the  ruling  of  your  office 
as  to  the  fees  a constable  is  en- 
titled for  his  duties  at  election, 

'*Linn  township  of  this  county  has 
three  voting  precincts  ( two  in 
Stockton  and  one  in  South  Linn 
some  seven  miles  distant  )•  The 
constable  appointed  two  deputies 
to  assist  him  and  erected  the  vot- 
ing booths  at  each  precinct  the 
day  before  the  primary.  The  day 
of  the  primary  the  deputies  and 
constable  attended  the  election, 
one  to  each  precinct.  The  day 
after  the  primary  the  constable 
and  his  deputies  i*euov,ed  and 
stored  the  booths, 

’’The  constable  then  presented 
his  bill  to  the  county  court  for 
his  services  itemized  as  follows* 
For  services  attending  election 
£3.00;  for  parts  of  two  days  re- 
quired in  erecting  the  booths  and 
taking  them  down,  B6.00.  This 
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made  a total  of  $9.00.  He  then 
presented  a bill  to  the  county 
court  for  #3  .00  per  each  deputy 
for  attendance  at  the  other  two 
voting  precincts  in  the  town- 
ship. This  made  an  expenditure 
of  $15.00  if  both  bills  had  been 
allowed. 

"The  question  is  what  fee  the 
constable  is  entitled  to  and 
what  fees  if  any  the  deputies 
are  entitled  to.  There  were  no 
court  orders  of  any  kind  made 
in  the  case  prior  to  the  election 
and  pertaining  to  this  matter. 

"I  would  be  i lad  to  have  your 
opinion  on  this  question." 


Section  10201,  Revised  Statutes  Missouri  1929, 
sets  forth  the  duty  of  a constable  to  attend  the  election, 

"The  constable  shall  attend 
the  elections  in  his  town- 
ship, and  perform  such  duties 
as  are  enjoined  on  him  by  law, 
under  tha  direction  of  the 
judges." 


Section  11777,  Revised  Statutes  Missouri  1929,  pro- 
vides for  the  payment  therefor,  where  it  states,  in  part, 
as  follows: 


"For  each  day  or  part  thereof 
required  in  erecting  the  boot ns, 
taking  them  down,  and  attend- 
ing any  election  in  his  town- 
ship, when  required  to  do  so  by 
the  judges  of  election,  per 
day, 3.00. 
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The  right  of  a constable  to  appoint  deputies  is 
given  by  Section  11754,  Revised  Statutes  Missouri  1929, 

" Every  constable  may  appoint 
deputies  who  shall  possess 
the  same  qualifications  as 
the  constable,  who  shall  take 
the  same  oath  of  office  and 
for  whose  conduct  he  shall  be 
answerable,  which  appointment 
and  oath  shall  be  filed  in  the 
office  of  the  clerk  of  the 
county  court;  said  deputy  or 
deputies,  so  appointed,  shall 
devote  his  time  to  the  duties 
of  such  office,  * * * " 


It  is  to  be  presumed  at  the  outset  that  the  con- 
stable in  question  was  required  by  the  judges  to  attend 
the  election,  as  stated  In  Section  11777,  supra.  It  is 
the  well  established  rule  in  Missouri  that  officers  are 
entitled  only  to  those  fees  which  are  allowed  by  statute. 
The  court,  in  State  ex  rel.  Troll  v.  Brown  146  Mo.  401, 
said,  1.  c.  406; 

"It  Is  well  settled  that  no 
officer  Is  entitled  to  fees 
of  any  kind  unless  provided 
for  by  statute,  and  being 
solely  of  statutory  right, 
statutes  allowing  the  same 
must  be  strictly  construed. 

State  ex  rel.  v.  Wofford, 

116  &o.  220;  Shed  v.  Railroad, 

67  Mo.  687;  Gammon  v.  Lafayette 
Co.,  76  Mo.  675.  In  the  case 
last  cited  It  Is  said:  'The 
right  of  a public  officer  to 
fees  is  derived  from  the  statute. 

He  Is  entitled  to  no  fees  for 
services  he  may  perform,  as  such 
officer,  unless  tha  statute  gives 
it.  When  the  statute  fails  to 
provide  a fee  for  services  he  Is 
required  to  perform  as  a public 
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officer,  he  has  no  claim  upon 
the  state  for  compensation  for 
such  services.'  Williams  v, 
Chariton  Co.,  85  Mo.  645." 


That  a cons tat la  is  a public  officer  is  set  forth 
in  State  ex  rel.  Attorney  General  v.  McKee  69  Mo.  504, 
where  it  is  said: 

"The  constable  is  not  a city 
officer,  he  is  a State  officer. 

It  is  an  office  created  by 
general  law  for  every  township 
in  the  State,  and  every  ward  in 
the  city.  He  is  a state  officer 
in  the  same  sense  that  sheriffs 
and  clerks  of  courts  of  record 
are  State  officers,  and  that 
judges  of  inferior  courts  are 
State  officers,  although  they 
can  only  discharge  the  duties  of 
their  respective  offices,  within 
a limited  territory  and  not 
throughout  the  State." 


As  to  the  fees  to  which  a deputy  is  entitled.  In 
absence  of  statutes  setting  forth  duties  and  payment  there- 
for, e.  g.,  allowance  for  guards  In  transporting  prisoners, 
etc.,  there  Is  no  general  statute  which  allows  deputies 
any  salary  or  fees. 

The  Supreme  Court  of  Missouri,  in  Scott  v.  undicott 
38  S.  ft.  (2d)  67,  took  cognizance  of  the  usual  procedure  In 
which  deputies  are  paid, where  It  said: 

"That  being  true,  he  Is  subject 
to  the  same  general  limitations 
as  any  other  public  officer  In 
tho  matter  of  salary  and  fees. 

There  is  no  provision  in  the  law 
providing  a salary  for  deputy 
sheriffs  in  counties  such  as 
Ozark  County.  It  Is  perhaps 
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common  practice  In  some  counties 
for  the  sheriff  to  pay  hls  deputies 
a specified  amount,  but  we  are  not 
herein  concerned  with  the  legality 
of  eucjb  contracts.” 


The  above  case  Is  In  reference  to  deputy  sheriffs, 
but  the  principle  is  equally  applicable  to  deputy  con- 
stables . 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  a constable  Is  entitled  only  to  those  fees  allowed  by 
statute,  and  that  any  work  done  by  deputies  is  Included  In 
these  fees.  Deputies,  therefore,  are  not  entitled  to  any 
payment  for  attendance  at  the  polls  when  the  constable  also 
attends. 


Respectfully  submitted 


Wm.  ORh  LAWYERS 

Assistant  Attorney  General 


APPROVED: 


JokN  ..  ii6iVk/h:,  Jr. 

(Acting)  Attorney  General 


CRIMINAL  LAW--CONC.LA.uED  Wj^aPONS:  One  traveling  on  a 
continuous  journey  peacefully  through  the  State  is  not 

prohibited  from  carrying  a concealed  weapon*  

August  29 , 1936* 
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Honorable  Maurice  Hoffman 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion, 
dated  August  24,  1936,  which  reads  as  follows* 

"As  you  have  no  doubt  observed  in 
the  papers,  we  have  been  having  a 
little  controversy  up  here  over  a 
point  of  law.  I would  like  to 
have  an  opinion  from  you  upon  the 
point  at  issue* 

•Briefly  the  facta  are  these*  A 
man  by  the  name  of  Harris  came  down 
here  from  Des  Moines  late  one  Thurs- 
day afternoon,  he  transacted  one  or 
two  items  of  business  around  town, 
had  a meal  and  then  went  over  to  his 
automobile.  While  in  his  automobile, 
he  was  approached  by  ten  or  twelve 
men  who  threatened  him  with  violence* 

They  climbed  on  the  running-board 
of  his  car  and  shook  it  as  though 
with  an  intent  to  tip  it  over*  He 
had  a gun  in  the  side  pocket  of  his 
car  and  in  this  situation  he  drew  it 
out  and  warned  the  men  to  leave  him 
alone*  A warrant  was  asked  for  his 
arrest  for  carrying  a concealed 
weapon  and  flourishing  a deadly  weapon* 

There  is  in  my  mind  no  question  but 
that  he  had  a right  to  flourish  the 
weapon  in  view  of  the  threats  that 
were  made  and  the  violence  offered* 

The  question  is  whether  he  had  the 
right  to  have  the  gun.  Under  the 
section  4029  of  the  statutes  a trav- 
eler is  exempt  from  the  provisions 
of  the  concealed  weapons  law.  I 
should  like  to  have  your  opinion  as 
to  whether  this  man  in  these  circum- 
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stances  was  a traveler  In  contempla- 
tion of  the  law.  Under  the  cases 
complied  in  Corpus  Juris  from  other 
states  a man  does  not  lose  his 
character  as  a traveler  upon  Iraned- 
iately  arriving  in  town  but  is  given 
time  to  transact  his  little  business, 
to  have  a meal,  etc*,  while  in  that 
character*  There  does  not  seem  to 
be  any  iMissouri  cases  that  are  in 
point*  " 

Article  II,  Section  17,  Missouri  Constitution, 
provides  : 

"That  the  right  of  no  citizen  to 
keep  and  bear  arms  in  defense  of  his 
homo,  person  and  property,  or  In  aid 
of  the  civil  power,  when  thereto 
legally  suimnondd,  shall  be  called  in 
question;  but  nothing  herein  con- 
tained is  Intended  to  Justify  the 
practice  of  wearing  concealed  weapons • " 

Section  4029,  R*  S.  Mo*  1929,  provides  In  part: 

"If  any  person  shall  carry  concealed 
upon  or  about  his  person  a dangerous 
or  deadly  weapon  of  any  kind  or  de- 
scription, or  shall.  In  the 

presence  of  one  or  more  persons,  ex- 
hibit any  such  weapon  in  a rude,  angry 
or  threatening  manner,  * ->  * * he  shall, 
upon  conviction,  be  punished  by  impris- 
onment In  the  penitentiary  not  exceed- 
ing two  years,  or  by  a fine  of  not 
less  than  one  hundred  nor  more  than 
one  thousand  dollars,  or  by  imprison- 
ment In  the  county  Jail  not  less  than 
fifty  days  nor  more  than  one  year,  or 
by  both  such  fine  and  imprisonment: 
Provided,  that  nothing  contained  in 
this  section  diall  apply  to  legally 
qualified  sheriffs,  police  officers 
and  other  persons  whose  bona  fide  duty 
is  to  execute  process,  civil  or  crim- 
inal, make  arrests,  or  aid  in  conserving 
the  public  peace,  nor  to  persons  travel- 
ing In  a continuous  journey  peaceably 
through  this  state*" 
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The  above  statute  was  enacted  in  the  Laws  of  1909, 
t>.  452,  Prior  to  this  enactment  it  was  only  a misdemeanor 
to  carry  concealed  weapons  or  to  flourish  a deadly  weapon. 

Since  enlarging  the  crime  to  a felony  our  Supreme 
Court  has  never  construed  the  proviso  relating  to  persons 
traveling  continuously  and  peacefully  through  the  otate, 
but  wh<n  the  crime  was  but  a misdemeanor  the  St.  Louis 
jourt  of  Appeals  had  this  to  say  about  said  proviso  in 
State  v.  Cousins  131  Mo.  Ap.  617,  1.  c.  620i 

"Persons  traveling  peaceably  through 

the  State  are,  as  a class,  exempt  from 
the  provisions  of  section  1862,  and 
with  reference  to  it  stand  on  the 
same  footing  as  police  officers, 
constables,  sheriffs  and  their  deputies, 
and  as  the  exempting  section  has  no 
qualifications,  if  defmdant  was  trav- 
eling peaceably  through  the  State, 
section  1862  does  not  apply  to  him." 

It  now  becomes  our  purpose  to  apply  the  law  laid 
down  in  the  Cousins  case.  The  facts  in  the  Cousins  case 
are  not  the  same  asthe  facts  outlined  in  your  request. 

Let  us  look  to  the  methods  the  Courts  have  used  in 
construing  facts  under  a Statute  similar  to  the  Missouri 
Statutes  in  determining  criminal  responsibilities. 

Our  neighbor,  the  State  of  Arkansas,  bad  under 
consideration  a statute  exempting  travelers  from  the 
mandates  of  their  law  relating  to  carrying  concealed 
weapons,  and  in  the  case  of  Hathcote  v.  State  17  S.  W, 

721,  1.  c.  721;  55  Ark.  181,  that  Supreme  Court  said: 

"The  statute  prohibits  the  carrying 
of  weapons,  but  excepts  from  its  op- 
eration •all  persons  when  upon  a 
Journey. • The  alleged  error  in  the 
court's  charge  relates  to  what  con- 
stitutes a journey  within  the  meaning 
of  the  exception.  In  Its  original 
acceptation  a journey  was  a day's 
travel,  but  in  use  it  has  attained  a 
broader  though  less  definite  meaning. 

As  generally  uaderst  ood  It  signifies 
travel  to  a distance  from  home,  and  it 
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la  not  used  in  reference  to  travel 
in  one's  neighborhood  or  anong  one's 
immediate  acquaintances- 

"The  statute  intends  to  prohibit  the 
practice  of  carrying  weapons  when 
unnecessary  and  harmful,  but  to 
tolerate  it  in  particular  cases  as 
necessary  to  defense;  and  such  neces- 
sity is  supposed  to  exist  to  persona 
when  on  a Journey-  This  implies 
that  such  persona  are  then  exposed 
to  probable  perils  from  which  other- 
wise they  are  exempt,  and  in  define  - 
lng  its  scope  the  execution  should  be 
as  broad  aa  the  reason  for  it.  but  not 
broader-  “Persons  traveling  within  the 
circle  of  their  general  acquaintance 
are  supposed  to  be  within  its  protec- 
tion, and  exempt  from  perils  of  the 
highway  to  which  they  are  exposed  when 
they  pass  beyond  it-  So,  within  the 
circle  of  their  general  acquaintance 
they  are  held  not  to  be  on  a Journey, 
while  beyond  it  they  are  on  a Journey-" 


In  the  case  of  Kemp  v-  State  31  S.  %V.  (2d)  652,  1-  c- 
653;  116  Tex-  Cr-  90,  the  Supreme  Court  of  Texas  reversing 
the  case  on  grounds  that  the  evidence  showed  the  traveler 
within  the  exception,  and  saldi 


"Nothing  in  the  evidence  scans  to 
warrant  any  conclusion  other  than 
that  the  appellant  was  on  a Journey 
from  Comanche  county  to  the  ranch  in 
rtunnels  county  where  his  mother  was 
visiting  for  the  purpose  of  taking 
her  back  to  her  homo  in  Comanche 
county,  and  the  evidence,  in  our 
Judgment,  does  not  show  any  such  de- 
flection or  turning  aside  from  his 
Journey  as  would  forfeit  his  exemption 
as  a traveler-  According  to  all  of 
the  evidence  before  the  court,  the 
appellant,  at  nightfall,  simply 
turned  aside  and  went  to  a restaurant 
to  eat  a meal,  leaving  his  pistol  in 
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the  car  while  he  was  eating*  The 
officers  who  arrested  him  testified, 
but  stated  no  circumstance  which 
would  reflect  upon  the  good  faith 
of  the  appellant  in  his  claim  that 
he  was  a traveler*  The  precedents 
upon  the  subject  are  numerous*  Many 
of  them  are  cited  in  Branch* s Ann* 

Tex*  P.  C*  Sec*  977.  They  a re  to 
the  effect  that  the  cessation  of  the 
Journey  on  some  legitimate  business 
incident  to  the  journey  would  not  make 
the  defendant  caase  to  be  a person 
traveling*  See  Price  v*  State,  54 
Tex*  Cr*  R*  102,  29  S*  W*  473,  and 
numerous  other  cases  cited  in  the 
note  mentioned* 

"The  evidence  is  not  deemed  suoh  as 
to  Justify  the  conviction*" 

If  your  case  were  to  be  presented  to  the  Suprane 
Court,  the  method  of  statutory  construction  applicable 
is  well  stated  in  State  v*  Bartley,  263  3.  W.  95;  304 
Mo.  58,  1*  c.  62: 

"Criminal  statutes  are  to  be  con- 
strued strictly;  libe  rally  in  favor 
of  the  defendant  and  strictly  against 
the  State,  both  as  to  the  charge  and 
the  proof*  Ho  one  is  to  be  made  sub- 
ject to  such  statutes  by  implication* 

Where  one  class  of  persons  is  desig- 
nated as  subject  to  it  penalties,  all 
others  not  mentioned  are  exonerated • ** 


COHC^'JGI  OH. 

This  department  is  of  the  opinion  that  under  the 
facts,  as  presented  in  your  request,  there  has  been  no 
crime  conmitted*  Harris  falls  within  the  exceotion  of 
the  Missouri  law  relating  to  carrying  concealed  weapons, 
being  a traveler  in  a continuous,  peaceful  Journey 
thorough  this  State*  The  continuity  of  his  Journey  was 
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not  brought  without  the  exception  by  hla  oaueing  to 
ent  and  aleep*  He  waa  still  among  strangers*  The 
peacefulness  of  his  Journey  was  not  brought  to  an 
end  when  he  took  hla  gun  from  the  pocket  of  hla  car 
and  warned  threatening  strangers  to  leave  him  alone* 
The  Missouri  Constitution  gives  the  right  to  bear  arms 
in  defense  of  person  or  property* 


Respectfully  submitted 


WM.  OR R SAWYLRS 

Assistant  Attorney  General* 


APPROVLD* 


JOHtf  V»V  Jr* 

(Acting)  Attorney  General* 


WOSxH 


ELECTIONS:  ) 

PRIMARY  ELECTIONS:  ) 


Failure  of  County  Clerk  to  puol5 rh  notice,  as 
required,  by  Section  10256,  R.  S.  ..929,  of 
offices  to  be  filled,  does  not  invalidate 
primary  or  election. 


June  6,  1936.  ^ f 


Mr.  Will  iff,  Horton,  Secretary, 
emocratic  County  Central  Committee, 
Poplar  Bluff,  Missouri. 


Dear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter 
of  recent  date  in  which  you  requested  the  opinion  of  this 
department.  You  state  in  your  letter  that  the  "County 
Clerk  of  Butler  County  failed  to  comply  with  the  Missouri 
election  laws  and  did  not  publish  a notice  of  primary 
election  sent  out  by  Secretary  of  State,  Dwight  H.  Brown, 
until  Saturday,  May  16,  and  then  only  in  one  newspaper, 
the  daily  American  Republic.  He  has  ordered  publication 
In  one  weekly  on  Thursday,  May  21.  As  I understand  the  law, 
this  notice  should  have  been  first  published  not  less  than 
ten  days  after  he  received  it  on  April  21." 

The  two  sections  of  the  statute  pertinent  to  your 
question  are  Sections  10255  and  10256,  R.  S.  Mo.  1929,  which 
are  respectively,  as  follows* 

( 10255 ) 

"At  least  ninety  days  before  the  time 
of  holding  such  August  primary  the 
secretary  of  state  shall  prepare  and 
transmit  to  each  county  clerk  a notice, 
in  writing,  designating  the  office  for 
which  candidates  are  to  be  nominated 
at  such  primary." 

( 10256 ) 

"Upon  receipt  of  such  notice,  such 
county  clerk  shall,  not  le?s  than  ter. 
days  thereafter,  publish  so  much  t hereof 
as  may  be  applicable  to  his  county,  once 
each  week,  for  four  consecutive  weeks. 
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In  at  least  two,  and  not  to  exceed 
f our , newspapers  of  general  circu- 
lation, published  in  said  county." 


The  latter  section  gives  notice  to  the  voters 
stating  the  office  for  which  candidates  are  to  be  nominated 
at  the  primary  election  held  the  first  Tuesday  of  August 
in  the  even-numbered  years,  and  also  gives  notice  to  those 
7/ho  might  desire  to  file  as  candidates  for  offices  designated 
in  said  notice. 

The  statutes  in  most  cases  require  notices  of 
elections  to  be  published  in  some  certain  designated  manner 
stating  the  time  and  place  of  said  election,  whether  it  be 
a general  election  or  a special  election.  The  effect  of 
the  failure  to  comply  with  statutes  relative  to  notices  of 
special  elections  is  very  different  from  the  failure  to  publish 
notices  of  a general  election,  or  ones  fixed  by  statute  at  a 
definite  time  and  place.  hile  the  notice  in  question  is  not 
a notice  of  an  election,  it  partakes  of  some  of  the  character- 
istics of  same  and  is  one  of  the  steps  to  be  taken  in  the 
selection  of  candidates  for  offices  to  be  elected. 

as  to  special  elections,  a failure  to  publish  the 
required  notice  would  in  most  instances  invalidate  the  election, 
but  such  is  not  the  case  in  general  elections  where  the  time 
and  place  same  are  to  be  held  are  fixed  by  the  statutes. 

rhe  rule  is  announced  in  9 R.  C.  L. , pages  990-991: 

"It  may  be  stated  as  a general  principle 
that  the  calling  of  an  election  contem- 
plates the  giving  of  some  notice,  and 
it  is  universally  the  practice  to  direct 
by  statute  both  the  manner  and  the  time 
of  giving  notice  of  all  elections — 
those  fixed  at  regularly  recurring  in- 
tervals as  well  as  special  elections 
called  for  a particular  occasion.  There 
is,  however,  a difference  in  the  necessity 
for  notice  in  the  two  classes  of  elections, 
and  this  difference  has  been  recognized 
by  the  courts  in  passing  upon  questions 
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arising  from  a failure  to  comply  with 
the  requirements  of  the  law.  As  to 
general  elections  it  has  been  well 
established  that  the  fixing  of  the  time 
for  the  election  either  by  law  or  by 
the  constitution  is  in  itself  notice 
which  all  electors  must  heed;  and  hence 
where  an  officer  is  charged  with  the 
duty  of  giving  notice  of  such  an  election 
or  with  the  issuing  of  a proclamation 
thereof,  his  failure  to  perfrom  his  duty 
will  not  invalidate  the  election." 


also  in  20  Corpus  Juris,  Section  81,  p.  96: 

"here,  as  in  the  case  of  general 
elections,  the  time  and  place  of  hold- 
ing the  same  are  fixed  by  the  law  it- 
self, statutory  provisions  as  to  notice 
are  considered  as  merely  directory  inas- 
much as  electors  are  bound  to  take 
notice  of  the  law,  and  hence,  a general 
election  held  at  the  time  and  place 
appointed  by  law  is  not  invalid  because 
no  further  notice  thereof  was  given." 


The  provisions  of  Section  1C256,  supra,  direct  that 
the  County  Clerk  publish  so  much  of  that  part  of  the  matter 
certified  to  him  by  the  Secretary  of  state  as  is  applicable 
to  his  county.  The  provisions  of  this  section  are  directory 
only  and  are  made  with  a view  to  the  proper,  orderly  and 
prompt  conduct  and  the  taking  of  the  necessary  steps  toward 
the  selection  of  candidates  in  the  succeeding  primary  election. 
While  it  is  the  duty  of  the  County  Clerk  to  publish  said 
notice  as  required  by  this  section,  yet,  we  do  not  believe 
that  the  dereliction  or  neglect  of  some  officer  or  for  any 
other  reason  a failure  to  publish  said  notice  according  to  the 
statute,  would  invalidate  or  be  fatal  to  the  succeeding  pri- 
mary election.  The  primary  election  is  fixed  at  a definite 
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date  by  the  statutes,  i.  e.,  t e first  Tuesday  in  August 
in  the  e ren-numbered  years,  and  the  statutes  require  that  a 
candidate  desiring  to  have  his  name  printed  on  the  ticket 
must  file  his  declaration  of  candidacy  with  tiie  proper 
official  sixty  days  before  the  primary  election.  The  statute 
itself  is  s’.’fficient  notice  of  those  facts. 

It  is,  therefore,  our  opinion  that  this  section  of 
the  statutes,  i.  e.,  10256,  supra,  is  directory,  and  that  any 
failure  of  the  Clerk  to  comply  strictly  with  its  terms  would 
not  have  the  effect  of  invalidating  the  primary  election  and 
would  not  affect  candidates  regularly  nominated  at  said 
primary.  The  officers,  however,  should  strictly  follow  the 
statutes  and  cause  to  be  published  all  notices  therein  re- 
quired. 


Very  truly  yours. 


COVELL  R.  ^WITT 

Assistant  Attorney-General 


APPROVED: 


Jr., 

(acting)  Attorney-General. 
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COUNTY  BUDGET  ACT:  The  deficit  in  Class  2 relating  to  payment 

of  jurors  by  script  under  Sections  8767  and 
8765  may  be  paid  out  of  excess  funds  exist- 
ing at  the  close  of  the  fiscal  year  in  any 
other  class,  or  may  be  paid  out  of  surplus 
existing  after  all  current  expenses  are 
■paid,  or  from  delinquent  taxes. 


July  15,  1956 


Honorable  Bills  W.  Howie tt 
Circuit  Clerk 
Charlestown,  Missouri 


Dear  Sir: 


This  Department  acknowledges  receipt  of  your  request 
for  an  opinion  of  July  2.  Your  letter  contains  the  following 
factst 


"In  the  Budget  estimate  for  the  year 
1956  for  Mississippi  County  we  have 
a total  of  $9,975*00  set  up  for  class 
two  expenditures.  In  class  two  the  set 
up  for  Petit  and  Grand  Juries  is  $2500.00. 
The  County  dark  claims  that  there  will 
he  no  surplus  In  any  of  the  other  sub- 
divisions of  class  two.  In  accordance 
with  Section  8765  R.  S.  Mo.  1929  I have 
Issued  Jury  script  for  the  February  term 
Petit  Jury  in  the  sum  of  $1083.55  and 
for  the  February  term  Grand  Jury  In  the 
sum  of  $400.30  making  a total  of  out- 
standing script  Issued  against  the 
B2500.00  set  up  of  $1483.85.  We  have 
another  term  of  Circuit  Court  during 
this  month,  being  the  regular  July  term, 
and  the  regular  October  term  to  come.  ' 
After  deducting  the  total  script  Issued 
I now  have  only  a balance  of  $1016.15 
for  the  two  terms  of  Court.  I may  possibly 
get  by  the  July  tern  without  issuing 
script  in  excess  of  the  budget  alotment, 
but  am  certain  that  I can  not  get  by  both 
terms  of  Court. 

"Section  8765  R.  S.  Mo.  1929  reading  as 
follows*- 
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•Upon  the  demand  of  such  Juror,  the 
clerk  shall  give  him  a scrip,  veri- 
fied by  his  official  signature , show- 
ing the  amount  which  such  juror  Is 
entitled  to  receive  out  of  the  County 
treasury*  In  so  far  as  I can  see  was 
not  repealed  by  the  Budget  Law  of  1933. 

"The  last  paragraph  of  Seetlon  8 on  page 
346  of  the  Laws  of  1933  reads  as  follows t- 

•Any  order  of  the  County  Court  of  any 
county  authorizing  and/or  dlreotlng 
the  Issuance  of  any  warrant  contrary  to 
any  provision  of  this  act  shall  be  void 
and  of  no  binding  force  or  effect]  and 
any  county  clerk,  county  treasurer,  or 
other  officer,  participating  In  the 
issuance  or  payment  of  any  such  warrant 
shall  be  liable  therefor  upon  his  official 
bond.* 

"Section  6767  R.  S.  Ho.  1929  states  that 
scrip  Issued  by  the  Circuit  Clerk  In 
accordance  with  Section  8765  shall  be 
handled  In  the  same  manner  and  subject  to 
the  same  rules  as  Coun ty  warrants. 

"In  your  opinion,  would  I or  would  I not 
be  liable  on  my  bond  as  Circuit  Clerk  If 
I Issue  Jury  scrip  In  excess  of  the 
,2500.00  set  up  In  the  budget.  11 


The  purpose  of  the  Budget  Act  Is  to  promote  economy 
and  efficiency  In  the  business  of  the  county.  It  did  not 
necessarily  change  the  complete  financial  structure  of  the 
county)  the  chief  and  foremost  purpose  was  to  divide  the 
finances '.of  the  county  into  five  different  classes,  each  class 
to  receive  a priority  over  the  succeeding  class  and  the  main 
burden  on  the  county  court  and  the  other  officers  Is  to  saoredly 
preserve  the  priorities.  This  we  think  to  have  been  In  the  minds 
of  the  legislators  in  enacting  pararraph  two  of  Seetlon  8 quoted 
In  your  letter. 

Section  22  repeals  all  laws  or  parts  of  laws  and  ex- 
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pressly  sections  9874,  9985  and  9986  in  so  far  as  they  con- 
flict. 

Sections  8765  and  8767,  mentioned  In  your  letter,  are 
mentioned,  approved  and  explained  In  the  case  of  Scott  v.  Young 
113  Mo.  App.  46.  Je  think  there  Is  no  conflict  between  these 
sections  and  the  new  County  Budget  Act.  THzrther,  that  the  same 
were  not  repealed  expressly  or  by  implication. 

Your  question, in  the  last  analysis,  as  to  the  effect  of 
whether  or  not  if  you  issue  more  script  in  the  payment  of  Jurors 
than  you  have  funds  in  Class  2 of  the  Budget  Act,  are  you  liable  on 
your  official  bond  as  mentioned  in  the  second  paragraph  of  Section 
8,  Laws  of  Missouri  1935,  page  346.  You  state  there  will  be  no 
excess  of  funds  in  the  other  subdivisions  of  Class  2.  Therefore, 
if  there  is  a deficit  it  will  have  to  be  taken  care  of  in  some 
other  manner.  By  way  of  suggestion,  if,  at  the  close  of  the 
fiscal  year,  there  remains  In  any  other  class  any  surplus  funds 
which  will  not  be  needed  In  Class  1,  then  we  think  such  excess 
could  be  used  for  the  deficit  which  you  state  will.  In  all 
probability,  bs  in  Class  2.  We  think  that  Seetlons  12167  and 
12168,  which  refer  to  tbs  transfer  of  county  funds,  are  still 
operative  and  effective. 

Under  Section  4,  page  343,  it  appears  that  the  Legis- 
lature has  anticipated  such  a condition  as  you  present  in  listing 
the  following! 


"Less  outstanding  warrants  for  pre- 
ceding years  as  follows  (List  total 
by  years) 

"Less  all  known  lawful  obligations 
against  the  county  December  Ml, last, 
and  for  which  warrants  were  not 
drawn  at  that  date  (itemized  list  of 
these  obligations  must  be  attached 
to  the  estimate) 

"Total  unpaid  obli  gations  of  the 
county  on  January  1st  of  current  year. 
(This  shall  Include  unpaid  warrants 
and  outstanding  bills  for  which  war- 
rants may  issue)." 


However,  we  call  your  attention  to  the  fact  that  such 
excess  script  or  warrants  should  not,  when  totaled  with  all  the 
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other  expenditures,  be  more  than  the  anticipated  revenue  for 
the  current  year,  otherwise  such  excess  would  be  Invalid  and 
violative  of  Section  12,  Article  X,  of  the  Constitution  of 
Missouri,  which  prohibits  the  county 

"to  become  indebted  in  any 
manner  or  for  any  purpose 
to  an  amount  exceeding  in 
any  year  the  Income  and  revenue 
provided  for  such  year,  without 
the  consent  of  two-thirds  of 
the  voters  * * * *•." 


Pursuing  the  question  further,  and  assuming  that  there 
will  be  no  excess  funds  In  any  class p how  can  script  issued  by 
you  in  excess  of  the  amount  alloted  In  the  budget  be  ultimately 
paid.  Referring  again  to  Section  4,  voider  estimated  receipts 
the  county  clerk  is  Instructed  to  deduct  ten  per  cent  from  the 
total  amount  of  the  anticipated  or  ordinary  revenue, in  order  to 
arrive  at  the  net  amount  estimated  for  purposes  of  the  budget. 
This  deduction  Is  made  for  the  purpose  of  taking  into  con- 
sideration delinquent  taxes. 

In  the  case  of  State  ex  rel.  v.  Johnson  162  Mo.  621, 
it  was  held  as  follows* 

"A  county  warrant  valid  when  Issued 
is  not  rendered  invalid  because  the 
revenue  provided  to  pay  it  is  not 
collected  during  the  year  in  which 
it  was  issued,  or  is  misappropriated 
by  the  officers  of  the  county  for 
whose  act  the  holder  of  the  warrant 
is  not  responsible.  On  the  contrary, 
the  surplus  county  revenue  remaining 
after  the  payment  of  all  current  ex- 
penses of  every  kind  for  the  year  for 
which  such  revenue  was  levied  and 
collected,  may  be  used  in  the  payment 
of  outstanding  valid  unpaid  county 
warrants  for  previous  years.  (Over- 
ruling obiter  dictum  in  State  ex  rel. 
v.  Horstman,  149  Mo.  290.)  * 


Therefore,  we  are  of  the  opinion  that  if  no  exeese 
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remains  at  the  close  of  the  fiscal  year  in  any  of  the  classea 
which  might  be  used  to  take  care  of  the  deficit  which  you 
state  will  probably  exist  in  Class  2,  than  the  delinquent 
taxes  or  surplus  from  any  source , after  all  other  current  ex~ 
penses  are  paid,  can  be  used  to  take  care  of  said  deficit. 


Yours  very  truly. 


OLLIY^H  W.  MOLEl 
Assistant  Attorney  Qeneral 


APPROVED* 


73HT  ;i.  EOF i MAN,  Jr. 
(Acting)  Attorney  General. 
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IrJSPECTION  OF  GBAIN:  Form  used  by  firm  for  inspection  for  its  own 
convenience  and  not  impersonating  Grain  Inspection  fit  Weighing 
Department,  not  violation  of  Sec.  13362,  R.S.  Mo.  1929. 
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October  12,  1936. 


Mr.  J.B.  ilopper, 

State  Varehouse  Commissioner, 
317-326  Board  of  Trade  Building, 
Kansas  City,  Missouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  inquiring 
as  to  the  possible  criminal  liability  of  certain  grain  inspections. 
Your  letter  is  as  follows: 

"This  Department  maintains  at  Sikeston, 

Missouri  an  established  Inspection  point 
in  charge  of  a government  licensed  grain 
inspector,  who  is  an  employee  of  this 
Department. 

"We  find,  however,  that  the  scott  County 
Milling  Company  of  Oran,  Missouri  has  an 
inspector  who  is  grading  grain  for  the 
farmers  of  that  vicinity  and  using  as  a 
certificate  the  form  enclosed  herewith. 

This  is  not  in  conflict  with  the  regula- 
tions of  the  United  .States  Grain  Standards 
^.ct;  however,  we  would  like  to  have  an 
opinion  as  to  whether  it  is  a conflict 
with  Section  13362  of  the  Missouri 
Statutes  governing  inspection  and  weighing 
of  grain. 

The  Inspection  certificate  being  issued 
at  Oran,  Missouri,  and  our  inspector  being 
established  at  Sikeston,  Missouri,  may  make 
of  no  effect  section  13362  of  our  State  Law. 

However,  we  believe  that  similar  services 
are  being  performed  by  this  same  man  at 
Sikeston,  Missouri,  although  we  have  at 
that  particular  point  an  established 
inspector,  and  if  this  is  the  cese  and 
possible  of  proof,  would  it  be  a violation 
of  Section  13362?" 
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The  .Supreme  Court  of  Missouri  has  never  passed  on  Sec- 
tion 13362,  H.o.  Mo.  1929,  which  provides: 

"The  inspection  or  grading  of 
grain  in  this  state,  whether 
into  or  out  of  warehouses,  ele- 
vators, or  in  cars,  barges, 
wagons  or  sacks  arriving  at  or 
shipped  from  points  where  state 
grain  inspection  is  established, 
must  be  performed  by  such  persons 
as  may  be  duly  appointed  by  the 
commissioner,  sworn  and  have 
given  bond  under  this  article, 
and  any  person  or  persons  who 
shall  assume  to  act  as  an 
inspector  of  grain  who  has  not 
been  duly  appointed  by  the  com- 
missioner, sworn  and  given  bond 
under  this  article,  shall  be  held 
to  be  an  imposter,  shall  be 
. guilty  of  a misdemeanor  and  upon 
conviction  thereof,  shall  be 
punished  by  a fine  of  not  less 
than  one  hundred  dollars  nor  more 
than  five  hundred  dollars , or 
imprisonment  In  the  county  jail, 
and  if  in  the  City  of  Bt.  Louis, 
in  the  city  jail  of  said  city, 
for  not  less  than  three  months 
nor  more  than  six  months,  or 
both  such  fine  and  imprisonment, 
at  the  discretion  of  the  court, 
for  every  such  offense  so 
committed , " 

nor  have  any  prosecutions  reached  the  Supreme  Court  which  might 
be  a guide  to  the  interpretation  of  said  section.  Therefore,  it 
devolves  upon  us  to  glean  from  the  section  such  interpretation 
as  was  in  the  mind  of  the  Legislature  at  the  time  the  section 
was  passed. 

The  first  element  is  that  the  inspection  must  be  made 
where  otate  grain  inspection  is  established;  the  second  is  that 
it  must  be  performed  by  a duly  authorized  and  appointed  deputy 
commissioner  and  inspector;  end  third,  es  the  statute  denominates 
a person  who  attempts  to  inspeot  to  be  an  imposter,  said  imposter 
must  claim  to  be  a duly  appointed  agent  and  assume  to  carry 
out  the  duties  as  imposed  by  the  statutes  relating  to  the 
inspection  of  grain — in  other  words,  he  must  be  holding  himself 
out  as  an  appointee  of  the  Crain  Inspection  and  Weighing  Depart- 
ment of  the  otate  of  Missouri. 
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The  enclosed  form  entitled  "Inspection  Department  - The 
ocott  County  Milling  Company,  Oran,  Missouri"  appears  to  be  a 
form  used  in  connection  with  a service  which  this  company  is 
rendering  to  customers.  You  will  note  in  the  lower  left  hand 
corner  thereof  the  words  "For  office  settlement  only."  Of  course, 
the  facts  in  each  Instance  would  govern  largely  and  the  question 
of  criminal  intent  would  also  be  involved. 

We  do  not  know,  and  we  presume  your  department  has  not  a 
complete  report,  as  to  whether  or  not  the  person  in  question  is 
representing  himself  to  be  an  employee  of  the  Grain  Inspection 
and  Weighing  Department  of  the  otate  or  i-issouri  or  of  the  Federal 
Government,  or  in  other  words  what  his  statements  and  actions 
are  as  they  might  bear  on  the  question  of  criminal  intent--that 
of  being  an  imposter. 

From  the  facts  as  presented  by  you,  it  is  the  opinion  of 
this  department  that  the  action  of  the  Scott  County  Milling 
Company  in  having  an  inspector  grade  grain  for  the  farmers  of 
that  vicinity  does  not  constitute  a violation  of  Section  13362, 
R.3.  Mo.  1929  as  contemplated  by  that  section;  however,  if  there 
are  any  further  facts  or  acts  on  the  part  of  the  person  in 
question,  which  you  desire  to  submit,  please  feel  free  to  write 
us  further. 


Resnectfully  submitted, 


OLLIVDH  W.  NOLJflf, 

assistant  attorney  General. 


APPROVED : 


J.  E . iu.YLOR, 

(Acting)  Attorney  General 
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OFFICERS:  Illegal  for  State, County  of  municipal 

officer  to  accept  or  use  pass  issued 
by  railroad  company  in  consideration 
of  sued  officer  acting  as  local  attorney. 


Honorable  henry  b.  aunt 
Jrosecuting  ttorney 
Ate  Ison  County 
oek  Port,  Missouri 


Dear  Sir: 


Phis  will  acknowledge  receipt  of  your  request  for  an 
opinion  , which  reads  as  follows: 

"Since  my  appointment  as  Prose- 
cuting Attorney  of  Atchison  county 
to  fill  the  vacancy  caused  to;/  the 
death  of  the  honorable  See  -ullins 
on  November  21,  193b,  two  matters 
have  arisen  concerning  which  I re- 
quest your  opinion,  to-wit: 

"first:  Is  the  prosecuting  attorney 

permitted  to  submit  to  the  county 
court  his  bill  for  reasonable  and 
necessary  expenses  Incurred  in  In- 
vestigations and  work  incident  to 
his  office? 

"Is  the  county  court  permitted  to 
pay  such  a bill  when  rendered? 

"Second:  Since  the  year  1922,  I 
have  been  the  local  attorney  for 
the  Chicago,  Burlington  <x  Quincy 
Railroad  Company,  and  as  such 
attorney,  as  a retainer  fee,  I have 
carried  the  Burlington  Annual  Rail- 
road Pass. 
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’’Can  I legally  hold,  carry  and  use 
such  pass?  while  occupying  the 
county  office  of  prosecuting  attorney? 

'as  Indicated,  said  pass  ia  a re- 
tainer, and  is  not  a -RE  - pass.1’ 


In  reply  to  your  first  question  we  inclose  a 
copy  of  an  opinion  given  to  Honorable  George  v.  Audi son, 
f ros ecuting  Attorney,  Salem,  Missouri,  under  date  of  October 
29,  1933,  same  having  been  written  by  iranklin  4.  Reagan, 
Assistant  Attorney  General,  and  approved  by  Roy  Mcx^i ttrick. 
Attorney  General, 

In  answer  to  your  second  question  we  first  call  attention 
to  tho  applicable  provisions  of  the  Constitution  and  statuses. 
Section  24,  Article  XII,  of  the  Constitution  of  the  State  of 
Missouri  reads  as  follows: 

"No  railroad  or  other  transportation 
company  shall  grant  free  passes  or 
tickets,  or  passes  or  tickets  at  a 
discount,  to  members  of  the  General 
Assembly,  or  members  of  the  uoard  of 
qualization,  or  any  State , or  county, 
or  municipal  officers;  and  the  accept- 
ance of  such  pass  or  ticket,  by  a 
member  of  the  General  Assembly,  or 
any  such  officer,  shall  be  a forfeiture 
of  his  office." 


Section  4360  Revised  Statutes  ..iissouri  1929  prohibits 
a railroad  or  other  transportation  company,  from  granting  or 
Issuing  free  passes  or  tickets,  to  state,  county  or  municipal 
officers , 

Section  4361  Revised  Statutes  idlssouri  1929  makes  it  a 
misdemeanor  for  any  officer  or  employee  of  a railroad  or  other 
transportation  company  to  send  or  deliver  any  free  passes  or 
tickets  to  any  state,  county  or  municipal  officer. 

Section  4362  provides  that  any  such  officer  who  shall 
accept,  use  or  travel  on  such  free  passes  shall  be  deemed  guilty 
of  a misdemeanor , and, upon  conviction  thereof,  shall  forfeit 
his  office.  S id  section  reads: 
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sect 3 ons 


Sections 


"Any  member  of  the  general  assembly 
of  the  state  of  Missouri,  or  member 
of  the  state  board  of  equalization, 
or  any  state,  judicial,  county  or 
municipal  officer,  who  shall  accent, 
use  or  travel  on  any  free  passes  or 
tickets,  or  passes  or  tickets  at  a 
discount,  mentioned  In  the  preceding 
sections,  shall  be  deemed  guilty  of 
a misdemeanor,  and  punished  by  a 
fine  of  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars 
for  each  offense,  and  upon  conviction 
thereof,  forfeit  his  office,  and  If 
there  be  no  provisions  made  by  law 
for  the  removal  of  such  officer  by 
Impeachment,  the  court  trying  the 
cause  shall  adjudge  the  defendant 
to  have  forfeited  his  office  and 
declare  the  same  vacant:  Provided, 
that  no  court  other  than  the  circuit 
court  or  criminal  court  of  record 
snail  have  power  to  adjudge  ary  such 
office  to  be  forfeited  and  vacant." 


Section  4363,  which  is  entitled  11  Three  preceding 
construed.,"  provides: 

"The  meaning  of  the  three  preceding 
sections  of  this  article  snail  not 
be  so  construed  as  to  prevent  any 
of  the  officers  or  persons  named  In 
said  three  preceding  sections  from 
buying,  nor  any  of  the  persons  named 
in  said  sections  from  selling, 
tickets  to  the  officers  or  persons 
named  in  said  sections  at  the  same 
rate  that  they  are  sold  to  all  other 
individuals  or  classes  of  individuals 
to  which  they  may  belong,  using  and 
traveling  on  the  same." 


Hince  the  Legislature  specifically  provides  that 
4360,  4361  and  4362  shail  not  be  construed  to  pre- 
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vent  public  officers  from  buying,  and  railroads  and  other 
transportation  companies  and  their  employees  from  selling, 
tickets  to  such  officers  at  the  same  rate  they  are  sold  to 
all  other  Individuals,  it  Is  reasonable  to  suppose  that 
they  intended  to  prohibit  'he  sale  or  issuance  of  tickets 
by  railroads  or  other  transportation  companies  to  public 
officers,  and  the  use  of  tickets  by  such  officers,  unless 
such  tickets  are  sold  to  said  officers  at  the  same  rate 
that  they  are  sold  to  all  other  individuals. 

In  the  case  of  Schulz  v.  Parker  175  N,  V.,  173,  the 
facts  were  briefly  as  follows: 

Chapter  112  of  the  Laws,  32r.d  General  Aseembly  of 
Iowa,  prohibiting  any  common  carrier  of  passengers  from 
issuing,  furnishing  or  giving  any  free  tickets  or  passes  for 
the  carriage  or  passage  of  any  person  within  the  State,  and 
prohibiting  any  oerson  from  accepting  or  using  any  free 
ticket  or  pass,  with  certain  exceptions.  The  words  ’free 
ticket,'  'free  pass,'  and  'free  transportation'  are  defined 
to  include  any  ticket,  pass,  contract,  permit  or  transporta- 
tion Issued,  furnished  or  given  to  any  person  by  any  common 
carrier  of  passen  ers  for  any  other  consideration  than  money 
paid  In  the  usual  way  at  the  rate,  fare  or  charge  open  to 
all  who  desire  to  purchase,  i laintlff  was  issued  a pass 
by  the  Illinois  Central  Railroad  Company  lm  pursuance  to  a 
contract  whereby  the  plaintiff,  as  an  attorney  at  low,  agreed 
to  act  as  local  attorney  for  such  company,  fuch  contemplated 
services  were  occasional  or  casual  rather  than  usual  or  General. 
The  annual  pass  In  question  was  to  be  received  In  full  compen- 
sation for  such  prospective  services.  Plaintiff  contended 
that  his  pass  was  not  a 'free  pass'  and  that  the  prohibition 
of  the  statute  applied  only  to  a free  pass  and  not  to  a pass 
supported  by  any  consideration, 

The  Supreme  Court  of  Iowa,  1.  c.  176,  In  answer  to 
plaintiff's  contention,  said: 

"It  is  further  agreed  at  this  point  that 
a 'free  pass'  is  a free  pass,  and  that  it 
is  incapable  of  any  other  definition.  The 
authorities  cited  by  the  appellant  are  not 
quite  agreed  as  to  what  constitutes  a free 
pass.  In  state  v,  kartyn,  82  Neb, 225,  117 
N.  W.  719,  23  L.  R.  A.  (N.S.)  217,  17  Ann. 
Cas,659,  It  was  held  that,  where  the  services 
of  a surgeon  were  rendered  for  j>25  a month 
and  an  annual  pass,  the  provision  for  the 
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pass  was  a mere  evasion  of  the  statute, 
and  was  a gratuity  within  the  leaning 
of  the  statute.  If  one  wsre  to  pay  pi 
for  an  annual  pass  over  the  line  of  a 
great  railway  system.  It  would  not  be 
a free  pass  In  a literal  sense  as  con- 
tended for  by  plaintiff.  cut  a court 
might  well  construe  It  as  such  as  being 
within  the  spirit  of  the  statute;  other- 
wise the  statute  would  fall  by  the  mere 
weight  of  It 8 own  words.  It  could  be 
evaded  with  impunity  In  numberless  ways, 
whereby  Its  letter  could  be  obeyed  and 
It 8 spirit  violated.  If  for  the  nominal 
consideration  of  i#l  we  should  substi- 
tute the  substantial  consideration  of 
;100,  the  problem  would  still  remain. 

Such  a substantial  consideration  would 
conform  to  the  letter  of  the  act  with 
less  appearance  of  evasion,  but  it  would 
still  leave  the  act  Ineffective  for 
want  of  compliance  with  its  manifest 
spirit.  This  is  perhaps  a sufficient 
illustration  to  show  the  reasonableness 
of  applying  legislative  Interpretation 
to  the  terms  used  In  the  act.  try  this 
interpretation  it  was  announced  that 
the  word  •free*  was  not  used  in  a 
literal  and  absolute  sense,  but  that 
it  was  used  in  a sense  sufficiently 
broad  to  give  effectiveness  to  the 
legislation.  If  the  spirit  of  the 
statute  could  be  deemed  broader  than 
Its  literal  terms,  used  in  a strictly 
technical  sense,  them  It  was  appropriate 
by  definition  to  broaden  the  literal 
terra  to  the  larger  dimension.  And  that 
is  all  that  we  have  here.  The  purpose 
and  effect  of  the  definition  is  to  make 
known  by  appropriate  expression  the 
scope  of  the  statute  both  In  letter  and 
spirit,  and  to  render  coincident  such 
letter  and  spirit.  Otherwise  the  law 
1 8 slain  by  its  own  letter,  and  furnishes 
an  apt  Illustration  of  the  Scripture  say- 
ing: » rhe  letter  killeth  but  the  spirit 
glveth  life.*  2 Cor. ill, 6.  An  exhaustive 
citation  and  review  of  authorities  may  be 
found  In  a note  to  State  v.  Martyn,82  Neb. 
225,  117  N.  Vf.  719,  23  L.R.A.(N.S)  217, 

17  Ann.  Cas.  659." 
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In  the  case  of  Coco  v.  Oden  143  La.  718,  8 A.  L.  R. 
1.  c.  681,  the  court  defined  ’free  pass’  as  follows: 

"A  free  pass  or  discrimination  in 
rates  Is  one  for  which  a full  con- 
sideration Is  not  given,  and  the 
transportation  is  not  paid  for  in 
the  usual  way,  at  the  usual  time, 
and  at  tariff  rates. 

" 'A’free  pass”  means  the  privilege 
of  riding  over'  a railroad  'without 
payment  of  the  customary  fare.* 
rerkins  v.  Kew  York  C.  R.  Co.  24 
i».  Y.  196,  203,  82  Am.  Dec.  281; 
rtords  6c  Phrases,  p.  2967." 


The  fact  that  a public  officer  accepted  a pass  before 
the  law  went  into  effect  prohibiting  such  acceptance,  would 
not  give  such  officer  the  right  to  make  use  of  such  pass  after 
a law  was  enacted  prohibiting  the  acceptance  or  use  of  such 
pass,  neither  would  the  fact  that  a pass  was  accepted  by  a 
person  before  he  was  a public  officer  give  such  person  the 
right  to  use  such  pass  after  he  becomes  a public  officer. 

In  the  case  of  People  v.  Rathbone  145  N.  Y.  1.  c. 

440,  the  court  said: 

"The  further  point  that  the  de- 
fendant cannot  be  subjected  to 
the  penal  consequences  of  this 
constitutional  provision  Is  un- 
tenable; inasmuch  as  the  public 
officer  Is  prohibited  from  making 
use  of  a pass,  as  well  as  from 
receiving  one.  It  is  no  answer 
to  say  that  the  appellant,  having 
rightfully  received  a free  pas  for 
transportation  over  the  railroad 
before  the  Constitution  went  Into 
effect,  cannot  be  prevented  from 
using  what  Is  his  property.  It  Is 
doubtful  whether  it  Is  to  be  re- 
garded as  property.  In  the  true 
sense  of  the  term.  hut 

that  is  of  slight  Importance. 
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As  a privilege  extended  to  him  by 
the  corporation,  the  People  may 
say  to  him  that,  while  holding 
from  them  his  public  office,  he 
shall  not  make  use  of  this  privi- 
lege. The  provision  was  designed 
for  the  benefit  of  the  public  and 
had  no  other  object  than  to  do 
away  utterly  with  the  power  of 
corporations  to  Influence  any 
public  officer  in  the  performance 
of  the  duties  of  his  office. " 


CONCLUSION 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  it  is  illegal  for  a state,  county  or  municipal 
officer  to  accept  or  use  a free  pass  from  any  railroad  or 
transportation  company,  even  though  said  pass  is  issued  in 
consideration  of  such  officer  acting  as  local  attorney  for 
such  company. 


Yours  very  truly. 


J.  5.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JOHN  ...  HOr _ .(IAN , Jr. 

(Acting)  Attorney  General 


J ,T:LC 


Inclosure 


COUNTY  COURT: 


Cannot  appropriate  funds  for  a county 
farm  organization  when  the  same  does 
not  legally  exist. 


February  7,  1936 


Honorable  henry  unt 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 


r>ear  Sir: 


This  department  Is  in  receipt  of  your  letter  of 
February  5,  1956,  wherein  you  make  the  following  inquiry: 

"The  County  Court  of  Atchison 
County,  iasouri,  has  requested 
me  to  ask  for  an  opinion  from 
you  upon  the  following  matter  of 
inquiry: 

"Atchison  County  does  not  have 
any  farm  organization  composed 
of  * . . . not  less  than  250  bona 
fide  farmers.  . . .'as  contem- 
plated  by  Sections  12616  and  12617, 

R.  6.  Missouri,  1929, 

'In  view  of  said  fact,  can  the  County 
Court  of  said  Atchison  County,  as 
an  * emergency  Measure , ' make  the 
appropriation  to  carry  out  the  pro- 
visions of  the  Smith- Lever  act  of 
congress  under  Article  17,  Chapter 
87,  Revised  Statutes  of  Missouri, 

1929? 

"tfe  have  been  informed  that  there 
are  about  68  counties  in  this  state 
that  are  making  such  appropriations, 
without  having  farm  organizations 
as  contemplated  by  said  sections. 
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"xhe  said  County  Court  is  now  in 
regular  session,  but,  in  order  to 
have  your  opinion  in  the  premises, 
it  will  adjourn  over  for  a week  in 
order  to  give  you  time  to  consider 
this  query.  We  know  you  are  swamped 
with  requests  for  opinions,  but  if 
you  can  give  this  request  your 
immediate  attention,  it  will  be 
much  appreciated  by  said  Court. 

'Thanking  you  in  the  premises,  I 
am." 


Section  1261$, Revised  Statutes  Missouri  1929,  gives 
the  county  court  power  to  appropriate  for  county  farm  or- 
ganizations, as  follows: 

'Vor  the  purpose  of  promoting  the 
public  welfare  by  assisting  in  the 
general  betterment  of  farm  and 
home  practices  and  conditions , the 
county  court  of  any  county  is  here- 
by authorized  and  empowered  to 
appropriate  out  of  the  general  funds 
of  the  county  such  sums  as  it  may 
deem  proper  for  the  support  of 
county  farm  organizations  and  to 
pay  out  such  moneys  under  the  con- 
ditions hereinafter  specified." 


Section  12617  refers  to  the  organization  and 
qualifications  of  the  county  organization,  and  is  as  follows: 


"A  county  farm  organization  is  hereby 
defined  as  a county  organization, 
willing  to  co-operate  with  the  university 
of  Missouri  college  of  agriculture  in 
carrying  out  the  provisions  of  the  Smith- 
Lever  act  of  congress  approved  ay  8, 
1914,  composed  of  not  less  than  250 
bona  fide  farmers,  farm  women  or  tenants, 
with  an  an  ual  membership  fee  of  not 
less  than  fifty  cents  per  member  fully 
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paid  up.  Its  constitution  and  by- 
laws formally  adopted  and  its  officers 
elected  and  installed.  Provided , that 
for  the  purposes  of  carrying  out  the 
provisions  of  the  Smith-Lever  act  the 
term  *farm  bureau’  whenever  used  In 
tills  article  shall  be  deemdd  and  con- 
strued to  mean  any  county  farm  or- 
ganization." 


This  question  has  never  been  tested  before  any  court. 

The  county  farm  bureaus  and  organizations  and  t e constitution- 
ality of  the  same  are  discussed  In  the  case  of  Jasper  County 
Farm  oureau  v.  Jasper  County  266  S.  W.  3bl,  In  approaching 
the  constitutionality  of  the  act,  the  court  traces  the  dlffernnt 
steps  In  the  organization  In  the  following  language*  (382) 


"The  act  further  provides  that  whenever 
a county  farm  bureau  has  been  organized 
with  the  required  number  of  members, with 
Its  membership  dues  fully  paid  up,  its 
constitution  and  by-laws  adopted,  and 
Its  officers  elected  and  Installed,  the 
county  court  shall  be  empowered  and 
authorized  to  appropriate  out  of  the 
general  funds  of  the  county  such  sums 
as  the  court  may  deem  proper  for  the 
suoport  of  such  organization." 


You  state  In  your  letter  that  no  bona  fide  county 
farm  organizations  exist.  Evidently,  no  organization  has 
attempted  to  comply  with  Section  12617,  quoted  suer  a,  there- 
fore, we  conclude  no  legal  county  farm  organization,  nor  In 
fact  doe 8 a de  facto  or  animation  of  any  kind,  exist. 

Section  12619  states  tliat  the  funds  shall  be 
appropriated  for  the  payment  of  salaries  and  necessary  expenses 
of  men  and  women  connected  with  the  organization.  The 
question  will  arise  as  to  whom  should  receive  any  appropriation 
that  the  county  court  might  make  and  who  would  be  legally  en- 
titled to  disburse  the  funds.  urther,  Section  12625  con- 
templates that  the  county  couft  shall  only  make  appropriations 
for  a period  of  not  less  than  three  years  nor  more  than  four 
years.  'This  alone,  we  tilnk,  would  preclude  any  appropriation 
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by  the  county  court.  Finally,  the  question  resolves  It- 
self into  whether  or  not  the  county  court  can  make  a 
donation  or  voluntary  contribution  to  an  ass  elation  or 
group  with  no  legal  entity  or  being?  County  courts  are 
created  by  statute,  their  duties  are  purely  statutory. 

It  was  said  in  the  case  of  dayless  v.  OIbbs  251 

Mo.  492, 


"County  courts  are  not  the  general 
agents  of  the  counties  of  the  State. 
Vhey  are  courts  of  limited  juris- 
dictions, with  powers  well  defined 
and  limited  by  the  laws  of  the  State; 
and  as  has  boon  well  said,  the 
statutes  of  the  State  constitute 
their  warrant  of  authority,  and  when 
they  act  outside  of  and  te>ond  their 
statutory  authority,  their  acts  are 
null  and  void." 


Also,  in  the  case  of  State  ex  rel.  ./.ajor  v.  Pjatterson 
229  o.  373, 


"Under  the  constitution.  Article  6, 
Section  36,  providing  that  a county 
court  shall  have  jurisdiction  to 
transact  all  county  business  and 
such  other  business  as  may  be  pre- 
scribed by  law,  county  courts  are 
denied  any  rights  except  those  ex- 
pressly conferred. " 


In  the  Case  of  Blades  v.  Hawkins  240  Mo.  187,  county  courts 
are  given  Incidental  powers  in  the  following  language: 


"While  the  law  is  strict  In  limit- 
ing the  authority  of  these  courts, 
it  never  has  been  held  that  they 
have  no  authority  except  what  the 
statutes  confer  In  so  many  words. 

The  universal  doctrine  Is  that  cer- 
tain incidental  powers  germane  to  the 
authority  and  duties  expressly  dele- 
gated, and  indispensable  to  their 
performance,  may  be  exercised." 
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C0FCLU8I0K 


For  the  reason  and  logic  assigned  In  the  foregoing 
opinion,  we  come  to  the  conclusion  that  a county  court  can 
not  legally  appropriate  funds  for  a county  farm  bureau  or- 
ganization which  doe s not  exist  In  law,  as  provided  In 
Sections  12616  to  12623,  Inclusive,  hor  do  we  find  any 
Implied  powers  In  any  of  the  statutory  provisions  relating 
to  duties  of  a county  court  to  make  such  an  appropriation. 


Yours  very  truly,. 


QLLIVER  W.  HOJ..JI 

assistant  Attorney  General 


A.  PR' V .D: 


roy  McKimra"' 

Attorney  General 


RECORDER:  Recorder’s  fee  for  recording  real  estate 
deeds • 


/ 


February  20,  1956 . 


Mr*  Duff ey  J.  Hudna.ll 
Clerk  of  the  Circuit  Court 
and  Ex-Officio  Recorder 
Memphis,  Missouri 

Dear  Sir; 


We  acknowledge  your  request  for  an  opinion  dated 
January  50,  1956,  which  roads  as  follow®: 

"Will  you  please  advise  me  as  to  the 
correct  way  to  index  the  enclosed 
example  of  a "Sheriff's  Deed  in 
Partition,"  and  the  charge  for  index- 
ing it. 

"Under  Section  11804  Revised  Statutes 
of  Missouri  1929,  a recorder  is  al- 
lowed a fee  of  10^  for  making  and 
preserving  direct  and  inverted  indexes 
to  every  book  containing  deeds  affect- 
ing real  estate. 

"If  there  are  several  grantors  or 
grantees  named  in  a deed  or  if  the 
land  concerned  in  the  deed  liea  in 
several  sections,  the  deed  must  be 
indexed  several  times.  la  the  re- 
corder entitled  to  10^  for  each  of 
the  indexes  that  must  be  made  bocause 
of  the  aforesaid  circumstances  or 
does  a fee  of  10j£  cover  charges  for 
all  of  the  indexes?" 


Section  11864  R.  S.  llo.  1929,  reads  in  part  as  fol- 
lows: 

"Recorders  shall  be  allowed  f ees  for 
their  services  as  follows: 


"For  recording  every  doed  of 
instrument,  for  every  hundred 
words ••••••• 


$ .10 
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"In  addition  to  the  above  fee 
for  recording  deeds,  they  shall 
be  allowed .for  recording  every 
such  instrument  relating  to 
real  estate,  a fee  of  ten  cents, 
as  a compensation  for  making  and 
preserving  direct  and  inverted 
indexes  to  every  book  contain- 
ing deeds  affocting  real  estate* 

* * it  ■*" 


CONCLUSION. 


The  fact  that  there  are  several  grantors  or 
grantees  in  a deed  for  real  estate,  and  the  fact 
that  land  described  in  a deed  for  real  estate  lies 
in  several  sections,  necessitating  the  making  of 
several  index  entries  in  several  books  by  the  Record- 
er, does  not  add  to  the  statutory  fee  for  such  service* 

It  is  fundamental  that  a fee,  to  be  allowable  to  a 
public  officer,  must  be  provided  for  In  the  statutes* 

The  Legislature  in  Section  11304,  supra,  has  pro- 
vided a fee  in  addition  to  the  recording  fee  of  ten 
cents  (10^)  for  each  one  hundred  (100)  words  of  a deed, 
where  the  deed  relates  to  real  estate*  Thus  the  Re- 
corder can  legally  charge  an  additional  ten  cents  (10^) 
for  recording  such  an  instrument* 

This  means  that,  when  the  recorder  is  recording 
a real  estate  deed,  he  legally  charges  ten  cents  (10ft) 
for  each  one  hundred  (100)  words,  and,  after  arriving 
at  the  total,  he  adds  ten  cents  (lGp)  ' o the  total;  his 
fee  la  then  computed  by  the  grand  total  figure*  The 
statutes  allow  the  recorder  to  add  ten  cents  (10^)  for 
each  "instrument  relating  to  real  estate"*  The  statute 
does  not  even  hint  that  ten  cents  (10p()  can  be  added 
for  each  time  a nemo  or  a section  of  land  Is  indexed 
when  recording  a real  estate  deed* 


Respectfully  submitted 


APPROVED  s 


T7M.  ORR  SAWTiiS 

Assistant  Attorney  General* 


JOHN  W.  HOFFMAN,  Jr* 
(Acting)  Attorney  General* 

WOSjH 


(1) 

3TATE  ELEEMOSTMARY  INSTITUTION : If  county  court  finds  patient  in  state 
hospital  has  not  sufficient  property  to  keep  said  patient  as  a private 
patient,  such  finding  is  final;  (2)  Father  not  compelled  by  law  to  maintain 
son  in  state  hospital  but  may  reimburse  county  if  he  so  desires;  (3)  County 
Court  cannot  pay  members  of  County  Old  Age  Assistance  Board. 


i 


February  24,  1936. 


Hon.  Glen  W.  Huddleston, 
Prosecuting  Attorney, 
Carroll  County, 
Carrollton,  Lissouri. 


Gear  oir: 


This  department  is  in  receipt  of  your  letter  of 
iebruary  16  wherein  you  request  an  opinion  on  three  questions, 
which  we  shall  attempt  to  answer  in  the  order  presented. 

I 

"Does  the  County  Court  of  a 
county  have  the  power  to  send 
a patient  to  a state  institution 
as  a county  patient,  if  the 
patient  has  some  property  but 
> not  sufficient  property  to  keep 

him  as  a private  patient  in  said 
institution  for  any  length  of 
time?" 

section  6653,  H.o.  ao.  1929,  relating  to  pay  patients 
becoming  county  patients,  provides: 

"If  the  county  court  of  the 
proper  county  shall  so  order, 
the  clerk  thereof  shall  transmit 
to  the  superintendent  a certifi- 
cate, under  his  official  seal, 
setting  forth  that  any  patient 
in  a state  hospital  has  not  estate 
sufficient  to  support  him  at  the 
asylum.  Upon  receipt  of  such 
certificate  by  the  superintendent, 
such  person  shall  be  a county 
patient  of  such  county,  and  shall 
be  supported  by  such  county,  as 
provided  by  this  article  in  the 
cases  of  poor  patients." 
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oection  8654,  R.3.  Mo.  1929  relates  to  county  patients 
becoming  pay  patients,  and  is  as  follows: 

"If  the  county  court  of  the 
proper  county  shall  so  order, 
the  clerk  thereof  shall  transmit 
to  the  superintendent  a certificate, 
under  his  official  seal,  setting 
forth  that  any  county  patient  in 
the  state  hospital  from  his  county 
has  sufficient  estate  to  support 
and  maintain  him  at  the  hospital. 

^.fter  the  receipt  of  this  certificate, 
the  patient  shall  be  a pay  patient; 
end  in  such  cases,  charges  shall 
be  made  out  and  paid  and  a bond 
shall  be  required  and  executed  as 
in  all  other  cases  of  pay  patients;  a 
and  upon  a failure  thereof,  after 
reasonable  delay,  the  superintendent 
shall  discharge  such  patient  in 
the  manner  as  provided  in  this 
article  in  case  of  poor  persons." 


oection  8653,  supra  contains  the  words  "has  not  estate 
sufficient  to  support  him  at  the  asylum",  while  oection  8654,  supra 
contains  the  words  "has  sufficient  estate  to  support  and  maintain 
him  at  the  hospital". 

oection  8664,  H.o.  Mo.  1929  construes  the  terms  "insane 
poor"  or  "indigent  insane”  and  is  as  follows: 

"The  words  ’insane*  and  ’lunatic’, 
as  used  in  this  chapter,  shall  be 
construed  as  including  every  species 
of  insanity  or  mental  derangement. 

The  terms  ’insane  poor*  or  ’indigent 
insane’,  when  applied  to  a person 
without  a family,  shall  mean  one  whose 
property  of  all  kinds  does  not  exceed, 
after  payment  of  his  debts  and  lia- 
bilities, that  which  is  exempted  by 
the  laws  of  this  state  from  attachment 
and  execution  when  owned  by  any  person 
other  than  the  head  of  a family;  and 
the  same  words,  when  applied  to  a 
person  having  a family,  3hall  mean 
one  whose  property  of  all  kinds  does 
not  exceed,  after  payment  of  his 
debts  and  liabilities,  that  which  is 
exempted  by  the  laws  of  this  state 
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from  attachment  and  execution 
when  owned  by  the  head  of  a family; 

Provided,  that  when  the  said  words 
are  applied  to  a married  woman,  her 
separate  estate,  if  any,  and  that 
of  her  husband  shall  be  estimated 
as  aforesaid,  and  the  total  amount 
of  both  estates  shall  determine  the 
question  aforesaid,  whether  she  be 
a ’poor’  person  or  not,  within  the 
meaning  of  this  chapter.  person 
with  a family  is  one  who  has  a wife 
and  child,  or  either;  county  patients 
are  those  supported  in  a state  hos- 
pital at  the  expense  of  the  counties 
sending  them;  pay  or  private  patients 
are  those  supported  in  the  hospital 
by  their  family  or  friends,  or  from 
the  proceeds  of  their  own  property, 
nvery  word  in  this  chapter  importing 
the  masculine  gender  shall  extend 
and  be  applied  to  females  as  well  as 
males;  and  any  word  importing  the 
singular  number  only,  or  the  plural 
number  only,  may  be  applied  to  one 
person  or  thing  as  well  as  to  several 
persons  or  things." 

Thus,  it  will  be  noted  that  an  insane  patient  has  the  same 
exemptions  as  are  applied  to  persons  claiming  exemptions  under 
executions  and  attachments. 

The  amount  of  property,  or  the  sufficiency  of  the  patient* 
estate,  as  mentioned  in  your  letter,  i3  u question  of  fact.  If 
the  patient  has  sufficient  estate  over  and  above  the  exemptions 
as  construed  by  ^ec.  e664,  supra,  we  are  of  the  opinion  that  such 
excess  could  be  used  until  exhausted  for  the  payment  of  such 
patients  maintenance  at  the  state  insane  asylum,  however,  the 
finding  of  the  county  court  will  prevail,  as  was  said  in  the  case 
of  The  State  ex  rel.  Yarnell  v.  The  Cole  County  Court,  80  ^o., 
l.c.  82-63: 


"The  circuit  court  ruled  in  favor 
of  defendant,  refused  to  make  the 
writ  peremptory,  and  from  this  action 
of  the  court  the  plaintiff  has 
appealed,  and  assigns  for  error, 
among  other  things,  the  refusal 
of  the  court  to  receive  in  evidence 
the  order  of  the  county  court  of 
Cole  County  made  in  the  matter  of 
making  LcGlrk  a patient  of  Cole 
County  in  the  State  Lunatic  .»j3ylum. 
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which  order  is  as  follows:  ’Ordered 
by  the  court  that  a. I.  UoGirk  become 
a county  patient  at  the  lunatic 
asylum  from  this  date.'  The  date  of 
the  above  order  is  august  30th,  1880. 

It  was  objected  to  on  the  ground 
that  it  "as  a nullity,  because  the 
statute  was  not  complied  with  In 
making  It. 

"The  statute  authorising  a pay  patient 
confined  in  the  asylum  to  be  made  a 
county  patient,  provides  as  follows: 

'If  the  county  court  of  the  proper 
county  shall  so  order,  the  clerk 
thereof  shall  transmit  to  the  superin- 
tendent a certificate  under  seal 
setting  forth  that  any  patient  in  the 
asylum  has  not  sufficient  estate  to 
support  him  at  the  asylum.  Upon  the 
receipt  of  such  certificate  by  the 
superintendent,  such  person  shall  be  a 
county  patient  of  such  county,  end  shall 
be  supported  by  such  county  as  provided 
in  the  cases  of  poor  patients.’  A. 3. 
1879,  3ec.  4140.  as  this  section  con- 
ferred jurisdiction  upon  the  county 
court  over  the  subject  matter,  and 
invested  it  with  full  power  to  make  a 
pay  patient  a county  patient,  the  order 
made  by  the  court  and  offered  in  evidence 
cannot  be  said  to  be  a nullity.  It 
may  be  irregular,  but  that  does  not  make 
it  void.  It  is  the  fact  that  the  pay 
patient  has  not  estate  sufficient  to 
support  him  at  the  asylum  that  authorizes 
the  county  court  to  maice  him  a county 
patient,  to  be  supported  at  the  expense 
of  the  county;  and  we  can  indulge  the 
presumption  that  the  court  found  this 
fact  to  exist  and  besed  its  order  upon 
it.  This  order,  if  certified  to  the 
superintendent,  would  be  as  binding  on 
the  county  as  a certificate  of  the 
clerk  stating  that  he  had  been  ordered 
by  the  court  to  certify  that  such  pay 
patient  had  not  estate  sufficient  to 
support  him. 

"The  fact  that  ^cGirk,  then  a citizen 
of  Cole  County,  was  placed  in  the  lunatic 
asylum  in  July,  1880,  as  a pay  patient, 
is  not  controvertible,  and  in  no  way 
dependent  on  the  question  whether  his 
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sanity  at  the  inquest  of  lunacy 
was  tried  by  six  or  twelve  jurors. 

VThile  such  a question  might  affect 
the  regularity  of  the  action  of 
the  probate  court  in  appointing  a 
guardian,  it  cannot  affect  the  fact 
that  he  was  confined  in  the  asylum 
es  a pay  oatient,  nor  the  fact  that 
he  was  subsequently,  by  the  order 
of  the  county  court,  made  a county 
patient.  e "ill,  therefore,  in  the 
disposition  of  the  case, consider  the 
order  as  being  sufficiently  effica- 
cious to  make  said  UcGirk  a county 
patient  of  Cole  County  from  the  time 
it  was  made." 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  if  the  county  court  finds  a patient  has  not  sufficient 
property  to  keep  him  as  a private  patient  in  a state  hospital,  such 
finding  is  final  and  conclusive. 

II 

"Joes  the  County  Court  of  a county 
have  the  power  to  send  a person 
just  over  the  age  of  21  to  a state 
institution  as  a county  patient  if 
the  person  has  no  money,  or  estate 
in  his  own  name,  but  the  person’s 
father  does  havs  sufficient  money 
to  keep  the  person  in  the  state 
institution  as  a private  patient 
and  does  pay  the  county  for  the 
amount  expended  by  the  county  on 
the  person  as  a county  patient?" 

a father  is  not  compelled  by  law  to  maintain  a son  in  a 
state  hospital;  hence,  by  reimbursing  the  coanty  for  its  expendi- 
tures for  the  maintenance  of  the  patient,  it  inures  to  the  gain  of 
the  county  financially,  opinion  covering  this  question  was 
rendered  by  thi^  department  on  October  £9,  19C5  to  Honorable  W.  ufl 
Jameson,  President  of  the  3oard  of  .mnagers  of  the  State  Jleemosynary 
Institutions,  copy  of  "hich  is  enclosed.  v'e  believe  this  opinion 
properly  answers  your  question. 
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III 

"Can  a county  court  legally 
pay  the  members  of  the  County 
Old  Age  assistance  Hoard  if  it 
wants  to,  regardless  of  the 
provision  in  the  Old  Age  assist- 
ance Law  to  the  effect  that  the 
County  Board  shall  serve  without 
compensation?" 

Cn  January  £8,  1936  this  department  rendered  an  opinion 
to  the  Honorable  G.  Logan  Harr,  rosecuting  Attorney  of  Horgan 
County,  Versailles,  Ho.  in  which  the  question  of  compensating 
members  of  the  County  Old  Age  assistance  Board  is  discussed,  a 
copy  of  said  opinion  is  enclosed  herewith,  which  we  believe  properly 
answers  your  question. 


Respectfully  submitted, 


OL-IVafl  NOLJSN, 

Assistant  Attorney  General. 


a.  iROV  J: 


• aGTl jaui  , tfr . , 
(Acting;  attorney  General. 


O’THHaH 

iincl2 


TCT.NSHT P Ov'pI  SRS:  Increased  compensation  under  Sect.^n  12310, 

A.  S.  1929,  as  iam^nded  Laws  of  Mo.  1931,  page  377, 


May  23,  1936. 


FILED 


Hon.  Glen  A.  Huddleston 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


Lear  Mr.  Huddleston: 


This  is  to  acknowledge  your  request  for  an 
opinion,  dated  May  19,  1936,  which  request  is  as  follows: 

"Please  send  me  an  opinion  as  to  the 
law  in  application  to  the  following 
facts : 

"Ihe  township  board  of  Dewitt  town- 
ship, Carroll  County,  Missouri,  was 
informed  this  year  as  to  the  change 
in  compensation  for  raemb  rs  of  the 
township  board  under  Sec.  12310, 

Laws  of  Missouri,  1931.  After  they 
received  this  information,  the 
board  allowed  all  members  of  the 
board  #1.00  for  each  meeting  of  the 
board  after  the  statute  was  changed, 
calculating  from  the  time  the  term 
of  office  had  ended  during  which 
the  change  wa  s made  up  to  the  pr  e sent 
time.  The  board  members  had  only 
received  #1.50  for  each  meeting 
during  this  period  of  time,  for 
which  the  extra  #1.00  was  allowed, 

"The  clerk  of  the  board  has  received 
the  extra  $1.00  for  each  meeting, 
but  is  now  asking  the  board  to 
oa;  him  the  fees  of  10  cents  for 
filing  and  recording  instruments, 
for  the  same  period  of  time  thAt 
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the  extra  vl.00  was  allowed,  under 
Sec.  12310,  Laws  of  Missouri,  1931. 

The  Clerk  has  never  received  any 
fees  for  the  recording  and  filing 
of  Instruments  during  this  time  for 
which  he  claims. 

"Ahe  board  wishes  to  know  if  it  is  legal 
for  them  to  allow  the  clerk  these  fees 
for  this  period  of  time?" 


The  Fifty- sixth  General  Assembly,  at  page  377, 

Laws  of  Missouri,  1931,  repealed  Section  12510,  Revised 
Statutes  of  Missouri • 1929,  and  enacted  in  lieu  thereof 
a new  section.  The  following  changes  were  made  in  Section 
12310.  R.  S.  Mo.  1929: 

In  the  sixth  line  the  word  "one"  was  changed  to 
"two,"  in  the  fourteenth  line  after  "words"  and  before  the 
semicolon  the  words  "and  figures"  were  adced,  and  also 
in  the  sixteenth  line  the  words  "and  figures"  were  added 
after  "words"  and  before  the  cormna. 

The  new  statute  became  effective  September  14, 

1931,  ninety  days  after  the  adjournment  of  the  Gen  eral 
Assembly.  By  the  new  section  the  per  diem  of  the  officers 
in  counties  under  township  organizations  named  therein  were 
increased  from  £1.50  to  t;.2.50  per  day  and  the  officers  would 
receive  said  increase  from  said  last  named  date.  The 
clerk  is  entitled  to  this  extra  $1.00  per  day  as  well  as 
other  named  township  officers.  That  part  of  Section  12310, 
supra,  pertaining  to  the  fees  of  the  township  clerk  in  the 
first  proviso  was  not  changed,  except  the  words  "and  figures" 
were  added  at  the  places  indicated  above. 

It  is,  therefore,  our  opinion  that  the  township 
clerk  is  entitled  to  r ecelve  payment  from  the  township  the 
fees  allowed  by  the  newly  enacted  statute,  from  September 
14,  1931,  as  well  as  before  saiddate,  for  filing  any  instru- 
ment of  writing  and  for  recording  any  order  or  instrument 
of  writing  and  for  recording  any  order  or  instrument  of 
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writing  authorized  by  law,  ten  cents  for  every  hundred 
words  and  figures,  notwithstanding  the  fact  that  he  has 
been  paid  the  *2.50  per  diem  as  allowed  by  Laws  of 
Missouri,  1931  at  page  377. 


Very  truly  yours. 


COVELL  R.  HEVffTT 

Assistant  Attorney-General 


APPROVED: 


rffrFFmi,  Jr., 

(Acting)  Attorney-General. 


CRH:EG 


MARRIAGE:  Marriage  between  a man  and  his  niece,  although  valid  in 

Austria  where  contracted,  is  void  in  the  3 date  of  Missouri 
and  the  parties  are  subject  to  criminal  prosecution  if  they 
return  to  live  as  husband  and  wife  in  Kansas  City,  Mo, 


September  5,  1936. 


Honorable  Cordell  Hull, 
Jecretary  of  Jtate, 
Washington,  D.C. 


Dear  *~r.  Jecretary: 


Thi3  department  i3  in  receipt  of  your 
letter  of  august  29,  1936,  to  the  Honorable  Guy  jB.  Park, 
Governor  of  the  Jtate  of  Missouri,  requesting  an  opinion  as 
to  the  following: 


"The  Department  has  before  it 
for  consideration  the  case  of  an 
.jaerican  citizen,  a resident  of 
Kansas  City,  Missouri,  who  pro- 
ceeded td  Vienna,  ^ustria,  and 
there  was  lawfully  married  to  his 
sister's  daughter,  whom  he  now 
desires  to  bring  into  the  United 
Jtates  as  his  wife  in  order  that 
they  may  cohabit  in  the  Jtate  of 
Missouri. 

"I  should  like  to  be  advised  whether 
such  a marriage  between  an  uncle 
and  his  nleoe  would  be  recognized 
as  valid  in  the  Jtate  of  Missouri. 

If  the  marriage  should  be  recognized 
as  valid  in  Missouri,  it  may  be 
presumed  that  the  parties  thereto 
may  lawfully  cohabit  in  the  Jtate. 

On  the  other  hand,  if  the  marriage 
should  not  be  recognized  as  valid 
in  Missouri,  would  the  parties 
thereto  be  subject  to  imprisonment 
in  Missouri  for  incestuous  cohabi- 
tation as  unmarried  persons,  or 
as  persons  whose  marriage  is 
invalid  in  Missouri?" 
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section  2974,  Revised  statutes  of  Missouri,  1929,  pro- 
vides : 


"All  marriages  between  parents 
and  children,  including  grand- 
parents and  grandchildren  of  every 
degree,  between  brothers  and 
sisters  of  the  half  as  well  as 
the  whole  blood , between  uncles 
and  nieces,  aunts  and  nephews, 
first  cousins,  white  persons  and 
negroes  or  white  persons  and  Mon- 
golians, and  between  persons  either 
of  whom  is  insane,  mentally  lmbeoils, 
feeble-minded  or  epileptio,  are 
prohibited  and  declared  absolutely 
void;  and  it  shall  be  unlawful  for 
any  city,  county  or  state  offioial 
having  authority  to  issue  marriage 
licenses  to  issue  such  marriage 
licenses  to  the  persons  heretofore 
designated,  and  any  such  official 
who  shall  issue  such  licenses  to 
the  persons  aforesaid  knowing  such 
persons  to  be  within  the  prohibition 
of  this  section  shall  be  deemed 
guilty  of  a misdemeanor;  and  this 
prohibition  shall  aoply  to  persons 
born  out  of  lawful  wedlock  as  well 
as  those  in  lawful  wedlock." 


It  may  thus  be  seen  that  by  reason  of  this  section  of 
our  laws,  a marriage  contract  between  an  uncle  and  his  niece  is 
absolutely  void.  The  policy  of  this  Jtate,  as  declared  by  the 
legislative  enactment,  specifically  prohibits  such  marriages, 
and  any  violation  of  said  statute  would  subject  the  guilty 
parties  to  imprisonment  in  the  state  penitentiary,  as  provided 
in  Section  4261,  Revised  statutes  of  Missouri,  1929,  which 
provides: 


"Persons  within  the  following 
degrees  of  consanguinity,  to-wit, 
parents  and  children,  including 
grandparents  and  grandchildren  of 
every  degree,  brothers  and  sisters 
of  the  half  as  well  as  of  the  whols 
blood , uncles  and  nieces,  aunts  and 
nephews,  who  shall  intermarry  with 
each  other,  or  who  shall  commit 
adultery  or  fornication  with  each 


Hon.  Cordell  Hull 


3ept.  5,  1936 


other,  or  who  shall  lewdly  and 
lasciviously  cohabit  with  eaoh  other, 
shall  be  adjudged  guilty  of  incest, 
and  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  seven 
years. w 

oince  the  marriage  between  an  uncle  and  his  niece  contracted 
in  ilissouri  would  be  absolutely  void,  the  question  remaining  for 
discussion  i3  a3  to  the  validity  of  such  a marriage  contracted 
in  Austria  and  valid  according  to  the  laws  of  Austria.  In  the 
first  place,  it  is  the  general  rule  that  the  validity  of  a marriage 
i3  determined  by  the  law  of  the  place  where  it  was  contracted. 

If  valid  there,  It  is  valid  everywhere.  However,  the  courts  of 
this  land  have  held  a general  exception  to  this  rule  in  the  case 
of  marriages  repugnant  to  the  public  policy  of  the  domicile  of 
the  parties,  as  for  an  example,  an  incestuous  marriage  contrary 
to  the  positive  law3  of  the  state  of  domicile.  33  C.J.  1276. 

Before  proceeding  further,  we  wish  to  refer  briefly  to 
the  case  of  Fensterwald  v.  Burke,  129  Ma.  131,  3 a.L.H.  1562. 

In  that  case  it  was  held  that  the  union  of  uncle  and  niece  was 
not  one  of  the  relationships  which  Is  regarded  by  the  general 
opinion  of  Christendom  as  so  offensive  that  the  court  of  the  domi- 
cile would  refuse  to  recognize  the  status  if  the  contract  was  made 
at  a place  where  the  marriage  was  valid.  ”Te  have  studied  this 
opinion  and  decline  to  follow  its  authority,  as  the  law  in  that 
case  declared  is,  in  our  opinion,  unsound  and  we  prefer  to  base 
our  opinion  on  later  decisions  to  which  we  shall  presently  refer. 

Perhaps  the  leading  case  on  the  subject  of  inoest  is  the 
case  of  Brook  v.  Brook,  9 H.L.  Cas.  193.  In  that  case  Brook  and 
a sister  of  his  deceased  wife,  both  domiciled  in  Jfrgland,  went 
to  Denmark  whero  they  went  through  the  ceremony  of  marriage.  The 
Danish  law  permitted  the  marriage.  The  English  statute  had 
expressly  declared  that  marriages  between  those  related  by  affinity 
were  forbidden  by  the  law  of  God  in  exactly  the  same  order  as 
relationships  by  consanguinity,  and  by  that  law,  therefore.  Brooks* 
second  wife  was  regarded  as  his  sister  (Beale,  Vol.  II,  Conflict 
of  Lews).  The  Lord  Chancellor,  Lord  Campbell,  said: 

'If  the  contract  of  marriage 
is  * * * contrary  to  the  law  of 
the  country  of  domicile,  it  is 
to  be  regarded  as  void  * * 
though  not  contrary  to  the  law 
of  the  country  in  which  It  was 
celebrated.  * * * It  is  quite 
obvious  that  no  civilized  state 
can  allow  its  domiciled  subjects 
or  citizens,  by  making  a temporary 
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visit  to  a foreign  country,  to 
enter  into  a contract  to  be  per- 
formed In  the  place  of  domicile 
if  the  contract  is  forbidden  by 
the  law  of  the  place  of  domicile 
as  contrary  to  the  religion  or 
morality,  or  to  any  of  its 
fundamental  institutions." 


.ta.  somewhat  analogous  question  is  presented  in  the  case 
of  People  v.  Hay,  252  N.Y.S.  516.  In  that  case,  Mary  Kay  instituted 
divorce  proceedings  against  one  Colonel  Helgelman  in  the  St.  Peter- 
burg  Consistory.  The  divorce  proceedings,  however,  were  never 
completed  and  the  marriege  between  the  parties  never  dissolved. 
Later,  Idary  Hay  married  Constantine  Kay  in  Turkey.  The  Court, 
in  holding  this  second  marriage  to  be  a nullity,  said: 

"The  fliegelman  marriage  subsisted 
and  was  valid  in  1922,  when  the 
parties  herein  attempted  marriage 
in  Turkey.  Polyandry  is  not 
recognized  by  Turkish  law,  and  • 
hence  this  complainant  could  not 
have  been  wedded  to  this  defendant. 

But  even  assuming  this  marriage 
might  have  been  valid  in  Turkey, 
we  cannot  accept  its  validity  in 
this  jurisdiction.  The  doctrine 
of  comity  must  yield  to  the  positive 
law  of  the  land.  Foreign  law  will 
not  be  given  effect  when  to  do  so  would 
be  contrery  to  the  settled  public 
policy  of  the  lorum.  Marshall  v. 
oherman,  148  N.Y.  9,  42  Ii.E.  419, 

34  757,  51  Am.  5t.  Hep.  654. 

"Marriages  consummated  in  foreign 
countries  which  are  within  prohibited 
limits  of  consanguinity  must 
therefore  be  held  Invalid  in  domestlo 
jurisdiction. 

"The  general  rule  is  that  the  validity 
of  a marriage  is  determined  by  the 
law  of  the  place  where  it  was  con- 
tracted; if  valid  there,  it  will  be 
held  valid  everywhere,  and  conversely, 
if  invalid  by  the  lex  loci  contractus, 
it  will  be  held  Invalid  wherever  the 
question  might  arise.  38  C.J.  1276. 

Where,  however,  the  marriage  in  question 
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la  repugnant  to  the  public  policy 
in  respect  of  polyandry,  incest, 
miscegenation,  polygamy,  or 
contrary  to  its  positive  laws, 
the  general  rules  will  not  apply.” 


The  Supreme  Court  of  the  United  otates  in  the  case  of 
Loughran  v.  Loughran,  76  L.  £d.  1219,  recognizes  the  exception 
with  respect  to  incest,  to  the  rule  that  a marriage  valid  in  the 
lex  loci  contractus  is  valid  everywhere,  and  said: 

"Marriages  not  polygamous  or 
Incestuous  or  otherwise  declared 
void  by  statute  will,  if  valid 
by  the  law  of  the  state  where 
entered  into,  be  recognized  as 
valid  in  every  other  jurisdiction." 

Cur  Supreme  Court,  in  the  case  of  Henderson  v.  Henderson, 
265  Mo.  718,  i.0.  732,  said: 

"The  view  to  which  we  here  lend 
our  concurrence  is  likewise  approved 
in  Hullng  Case  Law,  wherein  the 
rule  is  thus  stated: 

•There  ard  expressions  in  the 
opinions  in  some  of  the  cases  which 
seem  to  favor  the  very  questionable 
doctrine  that,  while  the  lex  loci 
governs  with  respect  to  matters 
affecting  the  manner  or  mode  of 
solemnization  of  the  marriage  and 
the  preliminaries  thereof,  the  ques- 
tion of  matrimonial  capacity  is  to  be 
determined  by  the  lex  domicilii! ; 
and  some  of  the  decisions  seem  to 
be  the  result  of  the  application 
of  that  doctrine.  This  is  particu- 
larly true  in  the  case  of  the 
Knglish  decisions.  But  most  of  these 
oases  can  readily  be  classified 
into  one  of  the  two  well  recognized 
exceptions  to  the  general  rule- 
first,  marriages  which  are  polygamous, 
or  which  are  incestuous  according 
to  the  general  view  of  Christendom; 
and  secondly,  marriages  which  the 
local  lawmaking  power  has  declared 
shall  not  be  allowed  any  validity. 
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By  the  first  exception  the 
Christian  standard  of  marriage 
is  applied  to  every  marriage, 
wherever  celebrated  and  without 
reference  to  the  domicile  of  the 
parties  at  .the  time  of  its 
celebration.  If  the  marriage 
falls  below  this  standard,  it  will 
be  held  wold  although  it  may  be 
valid  according  to  the  lex  loci 
and  lex  domicilii! . In  regard  to 
the  second  exception  the  legislature 
has,  beyond  all  possible  question, 
the  power  to  enact  what  marriages 
shall  be  void  in  its  own  state, 
notwithstanding  their  validity  in  the 
state  where  celebrated,  whether 
contracted  between  parties  who  were 
in  good  fdith  domiciled  in  the  state 
where  the  ceremony  was  performed 
or  between  parties  who  left  the 
state  of  domicile  for  the  purpose  of 
avoiding  its  statute,  when  they 
come  or  return  to  the  state;  and 
some  of  the  states  have  in  terms 
legislated  on  the  subject  * * * *" 


In  conclusion,  we  refer  to  the  case  of  Incuria  v. 
Incuria,  280  N.Y.3.  716,  wherein  the  question  was  presented  to 
the  Court  as  to  the  validity  of  a marriage  between  aunt  and 
nephew.  The  Court  said: 

. "dince  the  marriage  of  the 

parties  before  me  was  not  con- 
summated in  any  of  the  states  in 
the  Union,  the  question  arises 
whether  or  not  the  marriage,  were 
it  legal  in  the  Kingdom  of  Italy, 
should  be  recognized  by  us  in  this 
Jurisdi ctlon. 

* * * * 

"If  a citizen  of  a foreign  state, 
in  which  state  polygamy  is  legal, 
would  bring  his  half  dozen  or  so 
legal  wives  to  our  country,  the 
marriage  of  the  six  spouses  to  the 
one  spouse  would  not  be  considered 
legal  or  valid  by  us.  The  reason 
for  that  is  that  there  is  a positive 
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law  against  polygamy.  Squally 
so,  there  is  c positive  lew 
egeinst  marriage  between  nephew 
and  aunt.  Is  the  latter  less 
positive  than  the  former?  Is  the 
latter  more  to  be  condemned  than 
the  former?  Either  is  as  bad 
as  the  other.” 


CONCLUSION 


The  laws  of  the  State  of  Missouri  specifically  prohibit 
a marriage  between  an  uncle  and  niece  and  declare  all  such 
marriages  entirely  void,  rhis  prohibition  was  enacted  for  the 
benefit  of  the  public  health  and  the  perpetuation  of  the  human 
raee.  Incestuous  marriages  in  Missouri  are  crimes,  and  it  le 
our  opinion  that  a marriage  between  a man  and  his  niece,  though 
valid  where  contracted— in  this  case,  Austria— is  nevertheless 
void  in  the  State  of  Missouri,  and  if  the  parties  in  question 
return  to  the  State  of  Missouri  and  live  as  husband  and  wife, 
they  are  subject  to  imprisonment  under  Jection  4261,  Revised 
Statutes  of  Missouri , 1929. 


Respectfully  submitted, 


JOHN  *.  HOFFMAN,  Jr., 
assistant  Attorney  General. 


atPHOVaD: 


Attorney  General. 


GAME  & FISH  - Trespassing:  In  attempting  prosecution  tinder 
Sec.  8312 , R.o . 1929,  use  of  land  and  custom  of  owner  regarding 
same  should  be  considered.  if  either  of  three  elements  - "enclosed, 
improved  or  cultivated"  - exist,  prosecution  will  lie. 


October  13,  1936. 


honorable  Theodore  P.  Hukriede, 
Prosecuting  attorney, 

Franklin  County, 

Union,  Mo. 


Dear  oir : 


This  department  is  in  receipt  of  your  letter  of 
October  1 relative  to  section  6312,  R.J.  Mo.  1929,  which  letter 
is  as  follows: 


"I  have  four  cases  arising 
under  the  above  section,  in 
which  the  question  arises  as 
to  the  phrase  ’Upon  the  enclosed, 
improved  or  cultivated  lands  of 
another. * 

"The  situation  is  this:  Four 
hunters  parked  their  automobile 
on  a public  road  and  walked  into 
a field  which  was  improved,  but 
there  was  no  division  fence  be- 
tween the  field  and  public  road, 
and  I would  like  to  have  an 
opinion  as  to  whether  or  not  it 
would  be  necessary  for  these 
fields  to  be  enclosed  in  order 
that  a prosecution  could  be 
instituted  under  this  section." 


The  Section  in  controversy,  6312,  R.d.  Mo.  1929, 

provides : 

"Avery  person  who  shall  be  found 
hunting,  with  gun  or  dog,  upon 
the  enclosed,  improved  or  culti- 
vated lands  of  another,  or  shall 
enter  the  same  to  catch  or  kill 
game  of  any  kind,  without  the 
consent  of  the  owner  or  person 
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In  charge  of  such  lands,  shall, 
on  complaint  of  such  owner  or 
person  In  charge  of  such  lands, 
and  upon  conviction  therefor, 
be  fined  not  exceeding  ten 
dollars . " 


Evidently,  the  purpose  of  the  section,  by  including 
the  words  "enclosed,  improved  or  cultivated  lands"  must  be 
special  in  nature  in  that  what  is  commonly  called  "commons  - 
barren  and  waste  land"  in  Missouri  is  unprotected.  This  statute 
is  given  such  an  interpretation  in  the  case  of  McKee  v.  Gratz, 
260  U.3.  l.o.  170,  as  follows: 

"But  it  cannot  be  said,  as  matter 
of  law,  that  those  who  took  the 
mussels  were  trespassers,  or  even 
wrongdoers,  in  appropriating  the 
shells.  The  strict  rule  of  the 
.Snglish  common  law  as  to  entry  upon 
a close  must  be  taken  to  be  miti- 
gated by  common  understanding  with 
regard  to  the  large  expenses  of 
uninclosed  and  uncultivated  land 
ln‘many  parts,  at  least,  of  this 
country.  Over  these  it  is  custom- 
ary to  wander,  3hoot  and  fish  at 
will  until  the  owner  sees  fit  to 
prohibit  it.  A license  may  be 
implied  from  the  habits  of  the 
country.  Marsh  v.  Colby,  39  Uioh. 

626,  33  Am.  Hep.  439.  In  Missouri 
the  implication  is  fortified 
by  the  limit  of  statutory  prohibi- 
tions to  inclosed  and  cultivated 
land  and  private  oonds.  Rev.  Jtat. 

1919,  oecs.  5662,  3654.  There  was 
evidence  that  the  practice  had 
prevailed  in  this  region.  Yhether 
those  who  took  these  mussels  were 
entitled  to  rely  upon  It,  and  whether, 
if  entitled  to  rely  upon  it  for 
occasional  uses,  they  could  do  so 
to  the  extent  of  the  considerable 
and  systematic  work  that  was  done, 
were  questions  for  the  jury.  They 
could  not  be  disposed  of  by  the 
court.  The  implication  of  a license 
of  the  kind  that  we  have  mentioned 
fr°in  the  general  understanding  and 
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practice  does  not  encounter 
the  difficulties  that  have  been 
suggested  in  implying  a license 
from  conduct  alone  in  cases 
where  the  same  conduct  after 
twenty  years  might  generate 
an  easement,  it  being  a plain 
contradiction  to  imply  ad  interim 
a license  which  would  prevent 
the  acquisition  of  a prescrip- 
tive right.  Chenery  v.  Fitchburg, 

35  K.2.  554." 

The  term  "enclosed  land"  implies  that  the  same  should  be 
enclosed  by  a fence  of  some  nature.  In  the  case  of  Kimball  v. 
Carter,  95  Ve . 77,  27  8.2.  823,  "inclosed  land"  is  defined  a3 
follows: 


"’ Inclosed,'  when  applied  to 
lands,  as  defined  by  VJebster,  is 
’separated  from  common  grounds 
by  a fence.*  Worcester  defines 
it  as  'parted  off  or  shut  in  by 
a fence. * " 

"Improved  land"  is  referred  to  in  the  following  manner 
in  the  case  of  People  v.  O’Brien,  60  Mich.  8,  26  K.W.  795: 

'The  term  ’improved  land*  as 
used  in  How.  *_nn.  ot.  oec.9174, 
which  provides  for  the  punish- 
ment of  every  person  who  shall 
willfully  commit  any  trespass 
by  entering  on  the  garden, 
orchard,  or  other  improved  land 
of  another,  without  the  per- 
mission of  the  owner  thereof, 
and  with  intent,  etc.  does  not 
include  that  portion  of  a farm 
lying  within  the  limits  of  a 
highway." 

In  the  case  of  Wiggin  v.  Baptist  8oc.,  43  N.H.  260,  the 
Court  said: 

"’Improved*,  as  used  in  Hev.  ot. 
c.  136,  oec.  9,  authorizing  the 
owner  of  land,  who  shall  have 
improved  the  same  and  erected  a 
division  fence,  to  recover  of 
the  adjoining  owner  the  value  of 
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such  part  of  the  fence  as 
it  was  his  duty  to  build, 
means  land  which  is  used  in 
any  way  or  for  any  purpose, 
or  occupied  by  buildings." 


The  real  question  in  your  letter,  if  we  understand  it 
correctly,  is  as  to  whether  or  not  the  land  in  question  must  be 
enclosed,  improved  or  cultivated  lands  of  another  in  order  to 
successfully  prosecute  a charge  under  the  statute,  or  if  any  one 
of  the  three  conditions  exist  instead  of  all  collectively  whether 
a charge  can  be  successfully  prosecuted  under  this  statute. 

The  general  rule  with  reference  to  the  conjunction  "or" 
used  in  a criminal  statute  is  stated  in  the  case  of  State  v. 
Mcholson,  43  ^tl.  251,  as  follows: 

"as  used  in  Rev.  Code  1893, 
p.  944,  providing  that  it  shall 
be  unlawful,  without  first 
having  obtained  the  consent  of 
the  owner  or  legal  proprietor, 
to  take  possession  of,  use, 
ride  off,  ‘or*  drive  off  a 
horse,  ‘or*  is  disjunctive, 
and  distinguishes  between 
riding  off  and  driving  off." 

In  the  case  of  State  v.  McDonald,  4 Port.  449,  the  word 
"or"  is  interpreted  as  follows: 

"The  word  ‘or* , being  used  in 
a statute  providing  that  if  any 
free  person  shall  be  aiding  or 
assisting,  or  in  any  wise  con- 
cerned with  any  slave  or  slaves, 
in  any  actual  or  meditated  rebellion, 
or  conspiracy,  or  shall  in  any 
manner,  devise,  plot  or  consult 
with  any  slave  or  slaves,  for  the 
purpose  of  inciting  insurrection, 
shall  be  punished,  etc.  The 
statute  is  to  be  construed  as 
creating  separate  offenses , and 
therefore  to  ‘advise*  is  one 
offense,  to  ‘plot*  another,  to 
‘consult*  a third,  if  done  for 
the  purpose  of  encouraging  or 
exciting,  or  aiding  or  assisting." 
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’’Or"  generally  Indicates  an  alternative,  as  was  said 
In  the  case  of  Jhepard  v.  City  of  New  Orleans,  25  oo . 542: 

"’Or*  generally  indicates  an 
alternative,  corresponding  to 
•either1,  as  'either'  this  or 
that;  that  is  to  say,  either 
one  thing  or  another  thing. 

Thus,  in  a city  charter  author- 
izing the  granting  of  licenses 
to  barrooms  on  written  consent 
of  the  bona  fide  householders 
'or*  property  holders  within 
300  feet,  'or*  means  'either*? 

In  the  case  of  Miller  v.  Gerk,  27  3.W.  (2d)  444,  the 
Court  said: 

"Generally,  two  or  more 
forbidden  acts,  disjunctively 
specified  in  statute  providing 
for  single  punishment,  may  be 
charged  conjunctively  in  one 
count,  if  committed  in  one 
transaction  and  not  repugnant 
or  Inconsistent,  nor  wholly 
separate  and  distinct  in  nature." 


In  the  ease  of  Jtate  v.  McCollum, 4 4 Mo.  343,  the  general 
rule  is  thus  stated: 


"’.Then  a statute  forbids 
several  things  in  the  alter- 
native, it  is  to  be  construed 
as  creating  but  one  offense, 
and  an  Indictment  may  charge 
the  defendant  with  the  commission 
of  all  the  acts,  using  the 
conjunction  "and"  wherein 
the  statute  used  the  disjunc- 
tive *or#" 


CO U CLUJ I ON 

It  is  the  opinion  of  this  department  that  if  the  land 
in  question  be  enclosed  and  the  same  is  trespassed  upon  as  set 
forth  in  section  6312,  supra,  then  it  would  not  be  necessary 
that  it  be  impooved  or  cultivated  and  vice  versa.  However,  you 
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state  in  your  letter  that  the  land  is  not  enclosed.  Therefore, 
if  it  is  improved  and  you  can  show  the  same  by  facts,  then  a 
prosecution  would  lie;  likewise,  if  the  land  is  cultivated. 

We  are  of  the  opinion  that  proof  of  any  one  of  the  three  alter- 
natives would  be  sufficient  to  maintain  the  prosecution. 

Regarding  the  information,  re  think  it  could  be  prepared 
in  two  counts,  the  first  count  charging  trespassing  upon 
improved  land  and  the  second  count  charging  trespassing  upon 
cultivated  land;  however,  you  are  in  possession  of  the  facts 
and  know  which  character  of  land  the  evidence  would  show.  It 
is  also  possible  to  file  one  information  charging  all  three  of 
the  alternatives  in  one  count  or  information. 

as  stated  in  the  case  of  iicKee  v.  ^ratz,  supra,  another 
element  would  bo  the  question  of  whether  or  not  the  owner  or 
person  in  charge  supervises  the  land  in  such  a manner  that  the 
general  public  has  not  been  allowed  to  wander,  shoot  and  fish 
at  will — in  other  words,  the  general  attitude  of  the  public 
toward  the  land  in  question  would  be  a factor  in  determining 
whether  you  oould  successfully  prosecute  under  this  section. 


^espectf ully  submitted. 


OLLIVSR  If.  NOLEN, 

^sistant  attorney  General 


APPROVED: 


TTl/^Xl'cr, 

(acting)  attorney  General 


Pii rJITE iTTIARY ; Officers  and  employees  of  the  Missouri  State 

Penitentiary,  and  superintendents  of  institutions 
under  department  of  penal  institutions  are  not 
entitled  to  subsistence. 


December  30,  1936. 


a 


Hon.  o.  B.  Hunter, 
director 

department  of  Penal  Institutions 
Jefferson  City,  Missouri 


dear  -lr : 


This  department  aoknowled, jea  your  request  for  an  opinion  un- 
uer  date  of  secercber  19th  as  follows: 

"From  the  invest  lotion  that  has  been  rjoing 
on  and  some  of  the  uestione  asked,  the 
Board  is  constrained  to  believe  it  should 
have  a written  opinion  from  you  refjarding 
the  whole  question  of  subsistence :- 

"l.  \.ho  is  entitled  to  subsistence 
at  the  Panlte at iary? 

"2.  does  the  Board  have  the  ri^ht 
to  allow  subsistence  to  the 
superintendents  of  the  several 
penal  institutions? 

"The  present  Penal  Board,  finding  no  statutes 
prohibiting  the  allowance  of  subsistence,  has 
approved  subsistence  want  lists  submitted  by 
the  superintendents  of  the  penal  institutions. 

"It  will  be  appreciated  if  you  will  go  into 
this  matter  at  your  earliest  opportunity  and 
furnish  the  Board  an  opinion.” 


I. 

Officers  ana  employees  of 
I issourT  tate  PenltentTary 
are  :ioi  entitled  to  any  suo- 
s'iste  noe . 


Laws  of  Missouri,  1933,  section  6319,  pa,^  328,  provides 
the  compensation  of  the  director , and  member*  of  the  department 
of  penal  institutions,  as  follows: 
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"The  director  of  penal  institutions 
shall  re  eel  vo  an  annual  salary  of  not 
more  than  thirty -six  hundred  dollars, 
and  such  railroad  fare  ana  other  travel- 
ing expenses  as  may'  be  incurred  while 
traveling  in  the  discharge  of  offioial 
duty.  j.uch  member  of  the  commission  of 
the  department  of  penal  institutions 
other  than  the  chairman  thereof,  shall 
have  and  receive  an  annual  salary  of  not 
more  than  thirty- two  hun<£reu  dollars,  and 
in  addition  thereto  shall  be  reimbursed 
for  all  railroad  fare  and  other  expenses 
incurred  while  traveling  in  the  discharge 
of  offioial  duty." 


Laws  of  Kissourl,  1931,  oection  8391,  page  264, 
provides  the  compensation  of  the  Larden  of  the  penitentiary, 
as  follows: 


"It  shall  be  the  uuty  of  the  commission 
of  the  department  of  penal  institutions, 
by  and  with  the  consent  and  approval  of 
the  overnor,  to  appoint  a warden  of  the 
1 is sour i state  penitentiary  at  an  annual 
salary  not  in  exoess  of  three  thousand 
dollars,  and  a physician  of  said  Insti- 
tution at  an  annual  salary  not  in  excess 
of  four  (five)  thousand  dollars,  said 
salaries  to  be  paid  in  equal  monthly  in- 
stallments as  the  salaries  of  other  em- 
ployes of  the  Missouri  state  penitentiary 
are  now  required  by  law  to  be  paid.  +*** 


section  8394,  K.  I'o . 1929,  provides  the  com- 
pensation of  the  assistant  l.ar&en,  and  other  penitentiary 
employees,  as  follows: 

"oaid  board  shall  have  power  to  appoint 
one  deputy  warden,  two  chaplains  and  one 
matron  **♦*.  The  board  shall  also  app  Int 
such  number  of  turnkeys,  guards  and  other 
assistants  as  may  be  necessary,  who  shall 
at  all  times  be  subjeot  to  its  orders  as 
may  be  required  of  them.  The  deputy  warden 
shall  receive  for  his  services  the  sum  of 
twenty-five  hundred  dollars  per  annum,  and 
shall  reside  in  a house  provided  as  his 
official  reside  ce;  the  matron  shall  re- 
ceive for  her  services  the  sum  of  ten 
hundred  twenty  dollars  pel  annum.  ^11 
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turnkeys  and  guards  shall  receive  for 
their  services  the  sun  of  one  hunured 
thirty-five  dollars  per  month , provided 
that  -guards  and  turnkeys  v«ho  are  on  duty 
not  more  than  eight  hours  per  day  shall 
receive  one  hundred  -.nd  fifteen  collars 
per  month.  *11  other  of  floors  end  em- 
ployees shall  receive  such  compensation 
as  may  be  a.  reed  upon  between  then  und~ 
aaiu  board,  ^ll  sajarlia  ahull"  be  paid 
In  monthly  installments,  fho  feoard  si  Mil 
make  a pay  roll  containing  the  names  of 
every  officer  andemploye,  with  the  a- 
mount  due  each,  which  shall  be  kept  at 
the  penitentiary  and  a certified  copy 
thereof  filed  in  the  office  of  the  state 
auditor.  >->uoh  salaries  shall  be  paid  out 
of  the  fund  appropriated  for  the  pay  of 
civil  officers:  Provided,  that  if  at  any 
time  the  appropriation  shall  be  exhausted, 
such  salaries  shall  be  paid  out  of  the 
earnings  of  the  penitentiary  appropriated 
for  that  purpose.  The  chaplains  and  matron 
shall  perform  such  duties  as  era  herein 
provided. ” 


In  none  of  the  above  sections,  do  we  find  any  pro- 
vision made  for  "subsistence”  for  the  officers  or  employes 
of  the  state  penitentiary • Provision  is  maae  only  for  com- 
pensation or  salary. 


In  the  case  of  ind miliar  v.  The  People.  78  111. 
App.  273,  1.  o.  £76,  the  Court  defined  the  term  "salary”  in 
the  following  language: 

"The  term  ’salary*  means  a reward  or  re- 
compense paid  for  personal  service,  ^s 
applied  to  a public  officer  it  means  the 
compensation  paid  him  for  the  personal 
service  in  the  discharge  of  the  duties 
of  his  office.” 


And,  in  the  case  of  Commonwealth  v.  Bailey.  3 Ky. 

Law  he ports,  110,  l.c.  114,  the  Court  defined  the  term  "salary” 
as  follows: 


"Or,  in  other  words  a salary  is  *en  annual 
or  periodical  payment  for  services*  (..ab- 
ater), or  *an  annual  or  periodical  payment 
for  services;  a stipulation,  periodical  re- 
compense* (.oroester).  *a  fixed  *um  paid 
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to  e peruon  for  his  services  yearly,  half- 
yearly,  or  quarterly;  stipend,  wages;  (otore- 
nouth) . ” 


In  the  ordinary  popular  sense,  it  i8  ’’certain  fixed 
and  periodical  remuneration  for  services” . 


In  re  Chancellor  (1£&) , 1 Bland  595,  1.  o.  630,  the 
Court  said: 


"jtl  aalary  ia  a ocHnpenaation  for  aervioea 
rendered;  it  ia  the  periodical  payment  of 
a certain  value,  in  money,  for  \x>rk  and 
labour  done.” 


Thua  it  may  be  said  that  the  term  ' salary”  r»uns 
a fixed  and  periodical  remuneration  for  services  in  money, 
t rid  we  are  of  the  opinion  thut  such  is  the  meaning  of  the 
term  aa  it  is  used  in  sections  8319,  8391,  end  8394,  supra. 


In  the  Laws  of  iieeouri,  1935,  section  1,  sub- 
section ”1)",  at  page  72,  we  find  the  following  provision  in 
the  appropriation  act  for  the  ilissouri  ~ tate  ifcnitentiary : 

”0.  Operations : 

’’General  expense;  including  communication, 
printing  and  binding,  regulative,  transpor- 
tation of  things,  travel,  and  other  general 
expense;  material  and  supplies,  consisting 
of  household  supplies,  subsistence . cloth- 
ing, rewards,  discharged  inmates,  bonds, 
insurance „ 740,000. GO” 


60  Corpus  Juris,  section  1170,  cites  oases  to  the 
effect  that  "subsistence”  is  synonymous  with  the  term  ”sup- 
port”  (lajors  v.  Lewis  and  Clark  County,  201  P.  268,  269), 
and  that  "support”  includes  something  more  than  mere  food 
(Board  of  Com*rs  for  Caldwell  County  v.  oidney  ppitzer  & 
Co.,  91  S.  707,  708). 


Thua  we  find  a provision  made  in  an  appropriation 
act  for  subs  ia  tends  or  food  for  the  governing  staff  and  em- 
ployees of  the  penitentiary, but  no  provision  is  made  for 

same  by  statute.  The  question  then  to  be  determined  is  wheth- 
er the  Legislature  can  legislate  by  an  appropriation  act. 
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In  the  case  of  ~tate  v.  Thompson.  289  m.  338, 
l.c.  341,  316  Mo.  272,  the  dour t , In  holding  that  the  Legis- 
lature cannot  legislate  by  an  appropriation  act,  said: 


"«»  has  been  observed  in  well -reasoned 
cases,  if  the  practice  of  Incorporating 
legislation  of  general  character  in  an 
appropriation  bill  should  be  allowed, 
then  all  sorts  of  ill  conceived,  ques- 
tionable, if  not  vicious,  legislation 
could  be  proposed  with  the  threat,  too, 
that,  if  not  assented  to  and  passed,  the 
appropriations  would  be  defeated.  The 
possibilities  of  such  legislation  and 
this  court’s  condemnation  thereof  are 
well  illustrated  in  the  case  of  atate  ex 
rel . Tolerton  v.  Gordon,  236  i:o.  142, 

139  u . V . 403,  as  well  as  the  following 
cases  from  other  states:  ~tate  ex  rel. 
v.  Carr,  129  Inrt.  44,  £8  N.  d.  88,  13 
L.  E.  a.  177,  26  *-oa.  w*t.  Hep.  163;  Com. 
v.  Gregg,  161  Pa.  562,  29  a.  297." 


Providing  for  "subsistence”  in  the  appropriation 
act,  supra,  is  tantamount  to  an  attempt  at  legislation  by 
an  appropriation  act,  and  therefore  void.  If  the  governing 
stuff  of  the  penitentiary  and  the  employees  are  entitled 
to  subsistence  they  must  look  to  the  statutes,  and  her©  we 
find  no  provision  for  same. 


section  8419,  R.  Mo.  1929,  provides  that  no 
products  are  to  be  sold  to  officers  or  employees  of  the 
penitentiary  except  for  the  use  end  benefit  of  the  ^tate 
and  is  as  follows: 


"Neither  the  vtardeu  nor  the  superin- 
tendent of  industries  shall  sell  or 
give  to  any  of  the  officers  or  em- 
ployes of  the  prison  any  fuel,  forage,  pro- 
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visions  or  manufactured  articles  under 
his  charge,  nor  permit  suoh  things  to 
be  taken  or  used  except  for  the  use 
and  benefit  of  the  state,  ^ny  alleged 
violation  of  this  provision  may  be  ex- 
amined into  by  said  board,  and  if  found 
to  be  true,  shall  be  held  to  be  Just 
oauae  for  the  removal  of  the  warden  or 
superintendent  of  industries,  or  both, 
as  the  case  may  be." 


section  11406,  R.  b.  fco.  1929,  provides  in  part 
as  follows: 

"^very  employe  or  official  of  the  state 
of  Missouri,  vdio  is  on  a regular  salary 
or  per  diem,  shall  have  a designated 
place  as  headquarters  and  no  suchoffioial 
or  employe  shall  be  entitled  to,  or  re- 
ceive, any  compensation  or  reimburse- 
ment for  any  subsistence  expense,  (meals 
or  lodging)  while  at  headquarters.  ***" 


beotion  8419,  supra,  in  clean  and  unambiguous 
language  prohibits  the  selling  or  giving  away  of  any  sub- 
sistence such  aa  fuel,  forage'  provisions  or  manufactured 
articles  belonging  to  the  penitentiary  to  any  officer  or 
employee  of  the  prison,  and  section  11406,  supru,  prohibits 
them  from  receiving  suoh  subsistence  by  virtue  of  the  fact 
that  they  turve  their  headquarters  in  Jefferson  City. 


From  the  forego  lug  sections,  we  are  of  the  opinion 
that  no  officer  or  employee  of  the  llissouri  -tate  Penitentiary 
is  entitled  to  any  subsistence. 

/ 


II. 

bu^jerintenderits  of  institu- 
tions under  department  of 
penal  institutions  are  not 
entitled  to  subsistence . 


oeotion  8373,  R.  b.  )to.  1929,  provides  for  the 
appointment  of  a superintendent  for  the  otate  Industrial 
Home  for  Girls,  aa  follows: 
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’’The  board  shall  appoint  a superinten- 
dent of  said  industrial  home,  said  su- 
perintendent to  hold  office  at  the 
pleasure  of  suid  hoard.  The  said  hoard 
shall  also  appoint  a sufficient  number 
of  employes  to  carry  on  the  institution 
under  the  provisions  of  this  article  in 
the  most  economical  manner 


t>eotion  8386,  II.  o.  l*o . 1929,  provides  for  tiwi 
appointment  of  a superintendent  for  the  otate  Industrial 
Home  for  Negro  Girls,  as  follows: 

“The  board  shall  appoint  a superin- 
tendent of  said  industrial  home  to 
hold  office  at  the  pleasure  of  said 
hoard.  The  said  board  shall  also  ap- 
point a sufficient  number  of  employes 
to  oarry  on  the  institution  under  the 
provisions  of  this  article  in  the  most 
economical  manner . " 


section  8471,  R.  3.  Mo.  1929,  provides  for  the 
appointment  of  a superintendent  ot  the  Intermediate  Reforma- 
tory, as  follows: 

"The  commissioners  of  the  department  of 
penal  institutions  shall  appoint  a super- 
intendent for  said  institution,  who  shall 
be  selected  with  a view  to  his  educational 
training,  experience,  general  fitness  and 
special  interest  in  the  reformation  of  of- 
fenders. Before  entering  upon  the  duties 
of  his  office  said  superintendent  shall  give 
a bond  to  the  state,  with  sufficient  surety, 
in  the  sum  named  by  said  commissioners  and 
shall  be  sworn  to  a faithful  performance  of 
his  duties. " 


Section  8346,  R.  u.  Mo.  1929,  provides  for  the  ap- 
pointment of  a superintendent  at  the  Missouri  Training  school 
for  Boys,  as  follows: 

"The  state  prison  board  shall  have  full 
control  and  management  of  said  reforma- 
tory and  shall,  from  time  to  time,  adopt 
suoh  by-laws,  rules  and  regulations,  not 
inconsistent  with  law,  as  may  be  deemed 
best  for  the  management  of  said  institu- 
tion; said  boatd  shall  eleot  a superin- 
tendent and  such  other  officers  and  em- 
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ployes  as  may  be  necessary  for  properly 
conducting  said  institution,  who  shall 
hold  their  offices  during  the  pleasure 
of  the  board,  and  shall  fix  the  salaries 
of  such  officers  and  employes,  which 
shall  be  paid  monthly.” 


e have  searched  the  ft ta tubes  as  to  \*hat  compensa- 
tion the  superintendents  of  the  *>tate  Industrial  Home  for  Girls, 
dta te  Industrial  Hone  for  Hegro  Girls,  and  Intermediate  reforma- 
tory, may  receive  and  have  not  found  any  statutory  authority 
authorizing  any  salary.  The  only  mention  of  a salary  of  a super- 
intendent is  that  of  the  Missouri  Braining  school  for  boys,  but 
that  is  not  fixed. 


The  Appropriation  Act,  found  in  the  Lawsof  Missouri, 

1935,  pa@es  74  and  75  (Intermediate  reformatory) , p.  76  (Vissourl 
Training  school  for  Boys),  p.  78  (atata  Industrial  Home  for  Girls), 
p.  80  (otate  Industrial  Horae  for  Negro  Girls)  authorizes  the 
paynent  of  moneys  for  salaries  for  superintendents. 


The  oomraiss loners  of  the  department  of  penal  insti- 
tutions evidently  fix  compensation  for  superintendents  by 
virtue  of  section  8394,  R.  w.  Vo . 1929,  whioh  provides  in  part: 

”***♦  all  other  officers  and  employees 
shall  receive  such  compensation  as  may 
be  a,jxeeu  upon  between  them  and  said 
board.” 


The  terms  "compensation”  and  "salary"  are  used  inter- 
changeably in  our  statutes  -with  respect  to  payment  (^tate  v. 
Farmer  J.96  B . V • 1106,  l.c.  1108  , 271  Vo.  306)  and  we  are  of 
the  opinion  that  the  term  as  used  in  section  8394,  supra,  is 
synonymous  with  the  term  salary. 


ns  we  have  pointed  out,  the  term  "salary”  doesn’t 
include  "subsistence”,  and  we  are  therefore  of  the  opinion  that 
the  department  of  penal  institutions  (board)  have  no  authority 
to  agree  with  superintendents  of  the  respective  penal  institu- 
tions under  their  supervision,  for  any  other  thing  than  paynent 
of  money  for  services  rendered. 


You  state  in  your  letter  that  the  present  penal  board 
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"finding  no  statutes  prohibiting  the  allowance  of  subsistence 
has  approved  subsistence  want  lists'*.  As  heretofore  pointed 
out, the  rule  is  that  the  board  must  point  to  a statute  to  au- 
thorize subsistence  and,  if  there  be  no  statute,  then  the  board 
cannot  grant  or  allow  subsistence.  The  penal  board  is  governed 
by  statute  and  said  board  must  therefore  look  to  its  statutory 
authority  to  allow  subsistence.  You  have  the  rule  reversed. 

The  rule  is  that  when  there  are  no  statutes  prohibiting  the 
allowing  of  subsistence  then  the  board  cannot  allow  same. 


Respectfully  submitted. 


James  L.  HornBostel 
assistant  i ttorney-Oeneral . 


APrRGiVHD: 


AoY  1/oKtr  fTJir- 

Attorney-General 
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PUBLIC  CPFKSP.S:  Denied  the  right  to  become  interacted  in 

contracts  made  in  their  official  capacity* 


January  7,  1936 


Hon.  W.  Ed  Jameson, 

President,  Board  of  kanagers, 
State  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Dear  Sir : 


fie  wish  to  acknowledge  your  letter  of  January  3, 

1936,  wherein  you  state  as  follows: 

"Please  refer  to  Section  2,  page  411, 
of  the  Laws  of  kissouri  1933,  which 
reads  as  follows:  ’The  iurchasing 
Agent  shall  negotiate  all  leases  and 
purchase  all  lands.’ 

"Inasmuch  as  the  authority  for  leasing 
land  for  the  state  institutions  rests 
in  the  State  Purchasing  Agent,  I would 
like  to  inquire  if  it  would  be  per- 
missible for  State  Hospital  ^1,  Fulton, 
ko. , to  lease  a farm  from  William  Woods 
College  of  Fulton,  lie.  I ask  this  for 
the  reason  I hapnen  to  be  chairman  of 
the  Eleemosynary  Board  and  ^resident  of 
the  3oard  of  Trustees  of  'William  Woods, 
but  it  seems  clear  to  me  that  the  authority 
for  making  the  lease  is  in  the  Purchasing 
Agent,  who  has  been  exercising  such 
authority  in  leasing  farms  for  farming 
and  grazing  at  the  several  eleemosynary 
institutions." 

The  question  presented  is  whether  your  dual  capacity 
as  President  of  the  Boaru  of  manager a of  the  state  Eleemosynary 
Institutions  and  President  of  the  Board  of  Trustees  of  William 
Woods  College  would  so  conflict  as  to  prevent  William  Woods 
College  from  leasing  a farm  to  utate  Hospital  Ho.  1 at  Fulton, 
kissouri. 
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The  law  is  well  established  that  public  officers 
are  denied  the  ri$it  to  become  interested  in  contracts  made 
in  their  official  cape  city.  This  is  besed  on  the  principle 
that  no  person  can  faithfully  serve  two  masters  represent- 
ing diverse  or  inconsistent  interests  at  the  same  time. 

The  court  in  the  case  of  Stockton  Plumbing  & Supply  Co.  v. 
Wheeler,  229  Pac.  1021,  1.  c.  1024,  in  recognizing  this 
principle,  said: 

"The  principle  upon  which  public  officers 
are  denied  the  right  to  make  contracts 
in  their  official  capacity  with  themselves 
or  to  be  or  become  interested  in  contracts 
thus  made  is  evolved  from  the  self-evident 
truth,  as  trite  and  impregnable  as  the 
lew  of  gravitation,  that  no  person  can,  at 
one  and  the  same  time,  faithfully  serve 
two  masters  representing  diverse  or  in- 
consistent interests  with  respect  to  the 
service  to  be  performed.  The  principle  has 
always  be?n  one  of  the  essential  attributes 
of  every  rational  system  of  positive  law, 
even  reaching  to  private  contractual 
transactions,  whe  eby  there  are  created 
between  individuals  trust  or  fiduciary 
relatione.  The  voice  of  divinity,  speaking 
fron:  within  the  sublineet  incarnation  known 
to  all  history,  proclaimed  and  emphasized 
the  maxim  nearly  two  thousand  years  ago 
on  occasions  of  infinite  sacredness. 

"The  personal  interest  of  an  officer  in  a 
contract  made  by  him  in  his  official 
capacity  may  be  indirect  only,  3till  such 
interest  would  be  sufficient  to  taint  the 
contract  with  illegality.  If  his  interest 
in  the  contract  is  such  as  would  tend  in 
any  U6gree  to  influence  him  in  ^making  the 
contract,  then  the  instrument  is  void  because 
contrary  to  public  policy,  the  policy  of  the 
law  being  that  a public  officer  in  the  dis- 
charge of  his  duties  as  such  should  be 
absolutely  free  from  any  Influence  other 
than  that  which  may  directly  grow  out  cf 
the  obligations  that  he  owes  to  the  public 
at  large." 

And  to  the  same  effect  is  the  case  of  war dell  v. 
Kailroad  Co.,  103  U.  5.  651,  1.  c.  658,  wherein  the  court 
said: 
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"It  is  among  the  rudiments  of  the  law 
that  the  same  person  cannot  act  for  him- 
self and  at  the  seme  time,  with  reBpect 
to  the  same  matter,  as  the  agent  of 
another  whose  interests  are  conflicting. 

Thus  a person  cannot  be  a purchaser  of 
property  and  at  the  same  time  the  agent 
of  the  vendor.  The  two  positions  Impose 
different  obligations,  end  their  union 
would  at  once  raise  a conflict  betvoen 
interest  and  duty;  and,  ’constituted  as 
humanity  is,  in  the  majority  of  cases 
duty  would  be  overborne  in  the  struggle.  • 
i-.arsh  v.  .Vhitmore,  21  Vail.  178,  183.” 

An  examination  of  the  kissouri  statutes  discloses 
that  the  power  to  lease  lands  is  by  virtue  of  Laws  of  Missouri  , 
1933,  Section  2,  page  411,  placed  in  the  hands  of  the  state 
Purchasing  agent,  thus: 

" * * * He  shall  negotiate  all  leases  and 
purchase  all  lands,  exoept  for  such  depart- 
ments as  derive  their  power  to  acquire 
lands  from  the  Constitution  of  the  State.” 

The  Constitution  of  the  state  of  Missouri  does  not 
vest  the  power  of  leasing  lands  in  the  Board  of  Lenagers  of 
the  State  eleemosynary  Institutions,  end  hence  you,  as  president 
of  such  board,  would  have  no  authority  to  negotiate  leases  for 
the  State  eleemosynary  Institutions,  the  power  being  exclusively 
vested  in  the  State  Purchasing  Agent.  No  conflicting  interests 
being  present,  we  are  of  the  opinion  that  it  would  be  per- 
missible for  William  Woods  College  to  lease  a farm  to  State 
Hospital  No.  1 at  Fulton,  kissouri. 

Respectfully  submitted. 


',VM.  ORR  SAWYERS, 

Assistant  attorney  General. 


APPROVED : 


JOHN  ...  HGFFkAN,  Jr., 
(Acting)  Attorney  General. 
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INSPECTION  OF  RECORDS:  board  may  make  reasonable  rules  respect- 
ing the  same.  If  suit  is  pending,  the 
court  may  order  inspection;  subpoena 
duces  tecum  will  produce  records  in  court 
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Hon.  (V • 4d  Jameson, 

.President,  Board  of  manabers, 
->tate  eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


oear  oir: 


,Je  are  in  receipt  of  your  inquiry  which  is  as 

follows : 

"at  a meeting  of  our  board  on  ^onday, 

December  23rd,  the  question  came  up 
in  regard  to  the  privilege  of  inspect- 
ing. the  records  of  the  insane  persons 
in  the  several  mental  hospitals.  It 
had  particular  reference  to  a letter 
addressed  to  Stephen  K.  Owen  by 
D.  W.  Sherman,  of  the  legal  firm  of 
Blackwell  &.  Sherraan,  and  upon  motion 
of  our  board  I was  directed  to  obtain 
an  opinion  from  your  office  as  to  the 
authority  of  the  officials  of  these 
institutions  with  reference  to  the  in- 
spection of  any  of  the  records  pertaining 
to  insane  people. 

"Will  you,  therefore,  kindly  furnish  this 
office  with  your  opinion  in  regard  to 
this  matter,  and  oblige." 

ny  -ection  8574,  K.  i.  i-.o.  19:9,  it  is  provided 
that  the  eleemosynary  board  "snail  have  the  care  and  control 
of  the  property,  real  and  personal,  owned  by  the  stete  and 
used  in  connection  with  the  several  institutions,"  and  that 
the  title  to  all  such  property  then  or  thereafter  acquired 
shall  be  vested  in  the  board  of  managers  for  the  use  of  the 
institution. 
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By  Section  6560  the  "person  appointed  as  super- 
intendent of  eech  of  the  several  eleemosynary  institutions 
herein  named  shall  have  complete  charge,  control  and  manage- 
ment of  the  entire  institution  with  special  attention  to  the 
health  and  sanitation  of  the  respective  institution  over 
which  he  has  been  appointed  as  manager." 

By  Section  6592  it  is  provided  that  "the  steward 
shall  be  the  custodian  of  all  the  property  of  every  kind  and 
description  belonging  to  the  institution  for  which  he  has 
been  appointed  steward." 

Section  8685  provides  as  follows: 

"The  board  of  managers  shall  have  power 
and  authority  to  create  the  office  of 
and  to  appoint  examining  physicians  for 
this  institution,  whose  duty  when  so 
appointed  shall  be  to  examine  all  appli- 
cants for  admission,  as  is  provided  for 
in  section  8686  of  this  article,  in  such 
counties,  cities,  points  or  localities  as 
may  be  determined,  ordered  and  directed 
by  the  board  of  managers.  Reports  of  such 
examinations  shall  be  made  upon  the  blanks 
provided  by  the  superintendent,  iiach 
examining  physician  appointed  under  the 
-provisions  of  this  section  shall  keep  a 
proper  book  for  the  registry  of  all  ex- 
aminations made  by  him,  and  after  the 
same  are  duly  registered  he  shall  forward 
the  original  examination  without  delay  to 
the  superintendent  of  the  sanatorium. 

No  fee  shall  be  charged  or  collected  from 
applicants  furnishing  the  certificate 
entitling  them  to  admission  to  the 
sanatorium  as  free  patients  as  is  provided 
in  section  8686  of  this  article,  but  all 
other  applicants  for  examination  shall  be 
charged  a fee  of  five  dollars." 

Section  8565  empowers  the  board  to  "make  all  necessary 
rules,  regulations  and  by-laws  for  the  government,  discipline 
and  management  of  such  institution  not  Inconsistent  with  the 
laws  of  this  state,  and  such  rules,  regulations  and  by-laws, 
when  so  made  and  adopted  by  the  board,  shall  be  binding  upon 
all  officers  and  employes  of  the  institution,  and  shell  remain 
in  force  and  effect  until  changed  or  annulled  by  the  board  by 
an  order  entered  upon  the  records  of  such  institution." 
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The  authority  of  the  Legislature  to  delegate  to 
commissions  or  hoards  the  pov/er  to  make  reasonable  rules 
and  regulations  has  been  sustained  by  the  courts  very  generally. 

State  ex  inf.  Killam  v.  Colbert,  201  3.  W.  52, 

273  Lo.  198; 

State  ex  rel.  City  of  Sedalia  v.  Public  Service 
Cora,  of  i.o.,  204  S.  7.  497,  275  Lo.  201; 

State  ex  rel.  City  of  Sedalia  v.  .ublic  Service 
Com.  of  Lo.,  40  S.  Ct.  342,  251  U.  S.  547, 

64  L.  Ed.  408; 

City  of  St.  Louis  v.  Public  Service  Com.  of  Mo., 

207  S.  799,  276  Mo.  309; 

City  of  St.  Louis  v.  J ublic  Service  Com.  of  L.o., 

207  3.  rf.  605; 

otate  v.  ireela.id,  300  5.  Tv.  675,  318  Mo.  560; 

Arnold  v.  Hanna,  290  S.  W.  416,  315  Mo.  823, 

Judgment  affirmed  (19281,  48  S.  Ct.  212, 

£76  U.  6.  591,  72  L.  Ed.  721; 

State  ex  rel.  v.  Thompson,  60  S.  \Y.  1077,  160 
ko.  33o , 54  L.  . a.  950,  S3  Am.  St.  .i.ep#  466. 

You  do  not  state  whether  your  board  has  promulgated 
any  rules  with  respect  to  the  question  you  inquire  about. 
However,  it  appears  that  they  have  such  authority,  provided 
the  rules  are  reasonable  and  not  in  conflict  with  the  statutory 
law. 


The  law  with  reference  to  the  right  of  access  to, 
inspection  and  use  of  public  records  at  common  law  is  stated 
in  53  C.  J . , page  624,  as  follows; 

"At  common  law  a person  may  inspect  public 
records  in  which  he  has  an  interest  or  make 
copies  or  memoranda  thereof,  when  a neces- 
sity for  such  inspection  is  shown  and  the 
purpose  does  net  seem  to  be  improper,  and  where 
the  disclosure  would  not  be  detrimental  to  the 
public  Interest;  but  the  gratification  of  mere 
curiosity,  or  motives  merely  speculative,  or 
the  creation  of  scandal,  will  not  entitle  a 
person  to  inspection  or  to  make  copies  or 
memoranda. " 


It  will  be  noted  that  Section  8685,  in  part,  provides 
as  follows: 


"Every  examining  physician  appointed  under 
the  provisions  of  this  section  shall  ;ceep 
a proper  book  for  the  registry  of  all 
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examinations  rii8.de  by  him,  and  after  the 
same  are  duly  registered  he  shall  forward 
the  original  examination  without  delay  to 
the  superintendent  of  the  sanitoriura. " 

The  ca^e  of  Kobison  v.  Fishback,  9b  N.  £.  666,  669, 

175  Ind.  132,  holds  that  a "public  record  is  one  required  by 
law  to  be  kept,  or  necessary  to  be  kept  in  the  discharge  of 
a duty  imposed  by  law,  or  directed  by  law  to  serve  as  a 
memorial  and  evidence  of  somethin*;  written,  said  or  done." 

In  the  case  of  Galli  v.  Vella,  209  ho.  App.  460,  1.  c. 
475,  the  court,  in  speaking  of  city  hospital  records  and  the 
right  to  inspection  by  the  public,  says: 

" * * * and  although  kept  by  public 
officials  they  are  not  for  the  benefit 
of  the  public,  as  the  public  has  no 
interest  in  them,  end  therefore  they  are 
net  such  public  records  as  come  within  the 
exception  to  the  rule.  Ordinarily  such 
records  are  not  open  to  the  public  because 
of  the  privilege  statute,  but  where  that 
statute  is  waived,  as  in  the  present  case, 
the  records  of  the  City  hospital,  a public 
institution,  kept  under  requirement  of  the 
law,  are  like  other  public  re cor a a and  are 
open  to  the  public.” 

In  the  case  of  Kirkpatrick  v.  ,»ells,  319  Lo.  1040, 

1.  c.  1045,  the  court  says: 

"Plaintiffs  contend  the  court  should  not 
have  admitted  in  evidence  the  record  of 
dt.  John’s  Hospital  purporting  to  show  the 
disease  with  which  Kiricpatrick  was  afflicted 
when  confined  therein,  for  the  reason  that 
said  hospital  is  not  a public  institution, 
there  is  no  rule  of  law  requiring  records  to 
be  kept  by  private  hospitals,  and  they  were 
not  kept  by  officers  under  the  lew. 

"It  is  net  objected  that  the  record  is 
privileged.  Plaintiffs  admit  if  the  record 
offered  in  evidence  v,as  the  record  of  a 
public  hospital,  it  should  have  been  admitted. 
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(Galli  v.  (ells,  209  ..o.  App.  460,  239  S.  W. 

984.)  Under  the  general  rule  all  records 
required  by  law  to  be  kept  are  admissible 
if  properly  identified.  (St.  Louis  v.  Arnot , 

94  Lo.  275,  7 S.  ,.15;  Priddy  v.  Boice,  201 
Wo.  309,  99  S.  V?.  1055;  St.  Louis  Gaslight  Co. 
v.  St.  Louis,  66  l.o.  495;  Levels  v.  St.  Louis 
& H.  Railroad  Co.,  196  Ko.  606,  94  S.  W.  275.) 
Section  5ei2,  Revised  Statutes  1919,  requires 
public  and  private  hospitals  to  keep  a record 
of  the  diseases  of  all  patients.  Therefore, 
a record  kept  by  St.  John's  Hospital  in 
compliance  with  the  law  is  of  equal  dignity 
with  a record  kept  by  a public  hospital.  If 
a record  of  a public  hospital  is  admissible, 
there  can  be  no  sound  reason  why  a record 
of  St.  John's  Hospital  is  not  admissible. 

The  person  or  persons  making  the  record 
are  performing  a public  duty  under  the  law. 

The  court  ruled  correctly,  and  the  contention 
is  overruled." 

In  the  case  of  State  v.  Aeller,  143  Gre.  589,  in  con- 
sidering the  right  of  the  public  to  inspect  the  records  of  the 
corporation  commissioner,  where  the  statute  required  him  to 
keep  such  records  and  empowered  him  to  decline  to  disclose  same 
when  not  required  for  public  welfare,  the  court  say6,  1.  c.  601 

"The  public  must  always  have  access  to 
all  public  records  required  to  be  kept 
or  made  by  a public  official  unless  the 
statute  specially  provides  otherwise." 

Section  1731,  R.  S.  ...o.  1929,  provides: 

"The  following  persons  shall  be  incompetent 
to  testify:  First,  e person  of  unsound  mind 
at  the  time  of  his  production  for  examina- 
tion; * * * Fifth,  a -physician  or  surgeon 
concerning  any  information  which  he  may  have 
acquired  from  any  patient  while  attending 
him  in  a professional  character,  and  which 
information  was  necessary  to  enable  him  to 
prescribe  for  such  patient  as  a physician 
or  do  any  act  for  him  as  a surgeon." 
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In  the  case  of  Ex  parte  Gfeller,  178  ko.  24e,  1.  c. 

267,  the  court  said: 

"Our  statute  places  attorneys  end 
physicians  upon  substantially  the  saue 
grounds  with  respect  to  privileged  com- 
munications, ana  it  was  held  in  Thompson 
v.  Ish,  99  ko.  160,  that  the  protection 
afforded  by  the  statute  against  calling 
a physician  to  give  evidence  of  the  in- 
formation acquired  in  a professional 
character  from  his  patient,  may  be  waived 
by  the  latter  or  those  representing  him 
after  his  death,  for  the  purpose  of  pro- 
tecting rights  acquired  under  him.  The 
court  suid: 

"’Notwithstanding  our  statute  provides 
for  no  exception,  still  it  deals  with  a 
privilege,  and  it  must  be  taken  as  es- 
tablished law  that  the  privilege  may  be 
waived  by  the  patient;  and  we  have  held 
that  it  may  be  waived  by  the  representative, 
and,  in  this,  our  ruling  accords  with  that 
of  the  Supreme  Court  of  Lichigan  under  a 
like  statute.  If  the  patient  may  waive  this 
right  or  privilege  for  the  purpose  of  pro- 
tecting his  rights  in  a litigated  cause,  we 
see  no  substantial  reason  why  it  may  not  be 
done  by  those  who  represent  him  after  his 
death,  for  the  purpose  of  protecting  rights 
acquired  under  him. 

In  the  case  of  Smart  v.  Kansas  City,  208  ko.  162, 

1.  c.  197,  speaking  on  the  question  of  privileged  communica- 
tions and  the  records  of  the  city  hospital,  the  court  said: 

"The  defendant’s  next  contention  is  that 
the  court  erred  in  excluding  the  evidence 
of  Dr.  i-rederick.  He  was  one  of  the 
attending  physicians  at  the  City  Hospital, 
and  was  the  keeper  of  and  had  charge  of 
the  records  of  the  institution,  v.*hich  were 
required  to  be  kept  by  the  ordinances  of 
the  city.  The  defendant  offered  to  prove 
by  him  the  diagnosis  of  plaintiff’s  case, 
as  shown  by  said  official  record,  when  she 
was  in  the  hospital  in  the  years  1895, 
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1896  and  1898,  the  latter  when  her  leg 
was  amputated.  The  plaintiff  objected  to 
the  evidence  offered  because  the  entries 
made  were  privileged  communications,  first 
made  to  the  attending  physicians  in  order 
that  they  might  correctly  diagnose  her 
case  and  to  properly  treat  her.  The 
diagnosis  of  the  case  was  made  by  an  ex- 
amination of  the  patient  and  by  interrogat- 
ing her  regarding  the  complaint.  This  is 
necessary  to  be  knovm  by  the  physician  in 
order  that  he  may  prescribe  the  proper 
treatment,  and  when  he  once  acquires  that 
information  the  law  declares  it  to  be 
confidential  communications , and  disqualifies 
the  physician  from  divulging  the  same  upon 
the  witness  stand. 

"Hr.  Elliott  in  his  work  on  Evidence,  in 
the  discussion  of  such  statutes  says: 

•It  seems  to  be  conceded  in  both  opinions 
that  hospital  physicians,  who  attend  such 
persons  at  the  hospital,  could  not  testify 
as  to  what  they  learned  while  so  attend- 
ing him.’  (1  .clliott  on  Evidence,  sec. 

635;  Grossman  v.  Supreme  Lodge,  6 N.  Y. 

Supp.  821.) 

"This  is  undoubtedly  the  rule  as  announced 
by  all  the  authorities,  and  that  being  so, 
it  seems  that  it  must  follow  as  a natural 
sequence  that  when  the  physician  sub- 
sequently copies  that  privileged  communica- 
tion upon  the  record  of  the  hospital,  it 
still  remains  privileged.  If  that  is  not 
true,  then  the  law  which  prevents  the 
hospital  physician  from  testifying  to  such 
matters  could  be  violated  both  in  letter 
and  spirit  and  the  statute  nullified  by 
the  physician  copying  into  the  record  all 
the  information  acquired  by  him  from  his 
patient,  and  then  offer  or  permit  the 
record  to  be  offered  in  evidence  contain- 
ing the  diagnosis,  and  thereby  accomplish, 
by  indirection,  that  which  is  expressly 
prohibited  in  a direct  manner. 
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’’The  only  Intimation  of  any  lew  to  the 
contrary  we  have  been  able  to  find  is 
in  a foot  note  to  section  635  of  Elliott 
on  Evidence,  vol.  I,  which  reads  ns  fol- 
lows: ’On  the  other  hand,  if  one  voluntarily 

goes  to  a public  hospital  where  a record  is 
required  to  be  kept,  is  there  not  some 
reason  for  saying  that  there  is  no  privilege, 
or  that  he  waives  his  privilege,  at  least 
so  far  as  the  law  requires  a public  record 
to  be  ,cept?’  mr.  Elliott  cites  no  authority 
whatever  in  support  of  the  above  suggestion, 
nor  does  he  even  dignify  it  by  giving  it 
a position  in  the  text  of  his  valuable  work 
on  evidence.  But  if  that  suggestion  is 
sound  law,  what  is  tne  use  of  going  through 
the  empty  form  of  writing,  the  diagnosis 
into  the  record?  Why  not  call  the  physician 
and  let  him  testify  direct  as  to  those 
matters?  Certainly  the  testimony  of  the 
physician  would  be  more  satisfactory  than 
the  record,  because  he  would  be  under  oath 
when  giving  his  testimony  and  would  be 
subject  to  cro8£ -examination.  In  the  cese 
at  bar  Jr.  Irecierick  testified  that  he  did 
not  know  whether  the  entries  made  in  the 
record  were  true  or  false;  that  the  house 
surgeon  writes  the  diagnosis  in  the  record, 
and  that  he  had  no  personal  knowledge  as  to 
the  truthfulness  of  the  things  written. 

"The  mere  feet  that  the  ordinance  of 
the  city  requires  such  a record  to  be 
kept  is  no  reason  on  earth  why  the  statute 
regarding  privileged  communications  should 
be  violated.  Thet  record  ie  required  to 
be  kept  for  the  benefit  of  the  institution 
and  not  for  the  benefit  of  outside  liti- 
gants. It  is  not  the  object  or  purpose 
of  the  ordinance  to  repeal  the  statute  in 
question,  but  even  if  it  were  it  would  be 
null  and  void,  because  in  conflict  with 
the  statute.  The  object  of  the  statute 
is  to  guarantee  privileged  communications 
between  all  patients  and  their  physicians, 
and  it  is  wholly  ii^iaterial  whether  they 
are  in  or  out  of  hospitals.  The  only  case 
where  the  patient  is  denied  the  protection 
of  this  statute  is  where  his  or  her  case 
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falls  under  the  rule  of  necessity,  hereto- 
fore mentioned  and  so  ably  discussed  by 
Judge  Burgess  in  the  case  of  Cramer  v. 

Hurt,  154  ho.  112,” 

In  the  case  of  Cramer  v.  Hurt,  154  *.o.  112,  the  court 
held  that  in  certain  cases  where  justice  would  be  prevented 
by  declining  to  permit  the  physician  to  testify  as  to  privi- 
leged co^iixinicatione , the  physician  could  testify,  announcing 
it  as  the  doctrine  of  necessity,  and  states,  1.  c.  118: 

” *i'or,  where  the  law  can  have  no  force  but 
by  the  evidence  of  the  person  in  interest, 
there  the  rules  of  the  common  law,  respect- 
ing evidence  in  general,  are  presumed  to 
be  laid  aside;  or  rather,  the  subordinate 
are  silenced >by  the  most  transcendent  and 
universal  rule,  that  in  ell  cases  that 
evidence  is  good,  than  which  the  matter 
of  the  subject  presumes  none  better  to  be 
attainable.*  (1  Greenleaf  on  Evid.  (14  Ed.), 
sec.  348.)** 

We  have  referred  to  or  Quoted  all  of  the  statutory 
law  in  kissouri  that  we  find  relevant  to  the  question  of  in- 
spection of  records  of  a state  eleemosynary  institution  in 
this  state. 

In  the  case  of  Excise  Commission  v.  State,  179  Ala. 
654,  60  So.  612  (1912),  the  court  said: 

"With  respect  to  records  other  than 
Judicial,  no  statute  to  the  contrary  inter- 
vening, the  public  generally  have  no  absolute 
right  of  access  or  inspection.  Any  one  who 
demands  the  right  can  be  properly  required 
to  show  that  he  has  an  interest  in  the 
document  which  is  sought,  and  that  the  in- 
spection is  for  a legitimate  purpose.  But, 
for  the  public  and  for  individuals  showing 
such  a right,  the  custodian  of  official 
documents  is  a trustee;  and,  while  he  may 
and  should  preserve  them  against  impertinent 
intrusion  he  should  allow  ready  access  to 
those  who  have  an  interest  in  them,  and  who 
claim  access  for  the  purpose  of  promoting 
or  protecting  it." 
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In  an  opinion  bj  this  office  anted  July  3,  1934,  on 
the  question  of  who  has  the  ritht  of  inspection  of  birth  end 
death  certificates  filed  in  the  Bureau  of  /itcl  Statistics, 
the  following  was  stated: 

"The  5 up  re:  .e  Court  of  Missouri  seems  to  follow 
this  general  rule.  In  the  case  of  State  ex 
rel  Thorne  v.  Eoblitzelle,  85  ...o.  620  (ie85) 
there  was  involved  the  right  of  a candidate 
for  office  who  had  been  defeated  according 
to  the  announced  election  results  to  inspect 
the  poll  boohs  used  in  his  election,  and 
the  court  in  the  course  of  an  opinion  holding 
that  the  relator  had  a right  to  such  access, 
said : 

"’vVhile  we  regard  the  poll  booAS  as  belonging 
to  that  class  of  public  records,  open  to  in- 
spection when  the  applicant  who  desires  to 
inspect  them,  shows  that  the  purpose  of  the 
inspection  is  to  vindicate  some  public  or 
private  right,  the  courts  will  by  mandamus 
compel  the  inspection  on  condition  that  the 
inspection  he  made  "under  such  reasonable 
rules  and  regulations  as  the  court  or  officer 
having  them  in  charge  nay  impose."  Vhether 
mandamus  will  or  will  not  lie  to  compel  an 
inspection  of  poll  boo-cs  when  it  is  sought 
simply  for  the  gratification  of  curiosity  with- 
out any  purpose  to  vindicate  either  a private 
or  public  right,  is  not  necessary  to  determine 
in  this  proceeding,  as  it  uoes  not  present  such 
a case.’  (85  mO.  624.) 

"The  language  above  quoted  was  quoted  with  ap- 
proval in  3tete  ex  rel.  Conr  n v.  williams, 

96  ho,  lo,  8 3.  771  (1888).  see  also  State 

ex  rel  Gay  v.  ^eyburn,  158  Lo.  App.  172,  138 
3.  W.  79  (1911);  State  ex  rel  Gay  v.  Jones, 

158  Lo.  App.  170,  lo8  3.  W.  61  (1911). 

'Sherwood,  J. , ueliverea  a concurring  opinion 
in  the  Eoblitzelle  case  in  which  he  stated 
that  he  believed  the  true  rule  to  oe  broeder 
than  that  adopted  by  the  majority  of  the 
court,  and  stated  that  in  bis  opinion  the 
plaintiff  should  have  been  granted  the  relief. 
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sought  on  the  basis-  of  the  simple  allegation 
that  he  was  a citizen,  without  showing  any 
special  interest,  and  Judge  Sherwood  used  the 
f o 1 lo*”i  ng  1 s n gua  g e : 

Where  the  question  is  one  of  public  right 
and  the  object  of  the  mandamus  is  to  procure  the 
enforcement  of  a public  duty,  the  people  are 
regarded  as  the  real  party,  and  the  relator  at 
whose  instigation  the  proceedings  are  instituted, 
need  not  show  that  he  has  any  legal  or  special 
interest  in  the  result,  it  being  sufficient 
to  show  that  he  is  a citizen  and  as  such  in- 
terested in  the  execution  of  the  laws.* 

(85  ko.  625). 

"However,  the  rule  in  Missouri  does  not  seem 
to  be  as  broad  as  that  contended  for  by  Jud^e 
Sherwood,  and  apparently  it  would  be  necessary 
for  one  seeking  to  inspect  public  records  to 
show  some  public  or  private  interest  to  be 
served  by  such  inspection. 

"It  is  our  opinion  that  any  citizen  would 
have  a right  to  inspect  the  records  and 
certificates  of  birth  and  death  filed  in 
the  Bureau  of  Vital  Statistics  upon  a show- 
ing by  him  that  he  had  some  interest  in  the 
document  which  is  sought,  and  that  the 
inspection  is  for  a legitimate  purpose,  and 
unless  the  public  official  who  has  custody 
of  such  documents  reasonably  feels  that  the 
request  is  an  impertinent  intrusion,  or  not 
in  good  faith,  such  official  is  under  a duty  to 
allow  inspection  and  to  certify  copies  of  such 
records  if  a reasonable  need  therefor  is  shown, 
and  compliance  by  such  official  could  be  com- 
pelled by  mandamus." 

We  have  not  found  a Missouri  case  deciding  that  the 
guardian  for  an  insane  person  has  or  has  not  authority  to  waive 
on  behalf  of  his  ward  the  legal  production  cf  privileged  com- 
munications, but  cn  principle  it  would  appear  that  the  same 
right  of  waiver  should  exist  in  favor  of  a guardian  of  an  insane 
person  as  the  courts  of  this  state  have  decided  does  exist 
with  respect  to  the  representatives  of  a deceased  person. 

She  Legislature  of  this  state  has  seen  fit  to  provide 
a method  Of  procuring  information  as  to  records  where  they 
properly  pertain  to  the  administration  of  justice,  and  by 
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following  that  course  the  records  of  the  institution  nay  be 
inspected  and  the  facts  as  they  speak  then  nay  be  produced 
in  the  courts. 

Section  924,  K.  3.  iio.  1929 , provides: 

"kvery  court  or  judge  thereof  shell  have 
power  to  compel  any  party  to  a suit  pend- 
ing therein  to  produce  any  books,  papers 
and  documents  in  his  possession  or  power, 
relating  to  the  merits  of  any  such  suit, 
or  of  any  defense  therein.” 

Section  925  provides  the  course  to  be  followed  by 
the  party  seeking  such  information, 

Section  927  provides  the  penalty  for  refusal  to 
obey  the  order  of  the  court  for  the  production  of  such  in- 
formation. 


Section  92S  provides  for  an  order  of  court  permit- 
ting the  adverse  party  to  inspect  ana  copy  or  photograph 
such  papers,  and  provides  the  penalty  for  refusal  to  comply 
with  the  order. 

Likewise,  if  such' suit  is  pending,  the  party  seek- 
ing such  information  has  the  right  to  heve  the  records  of  the 
institution  brought  into  court  under  a subpoena  duces  tecum 
for  use  in  the  trial  of  the  case. 


(JuwCLUSlOK 


The  records  of  tne  state  eleemosynary  institution 
that  are  kept  by  that  institution  and  are  the  recording  of 
a physician* s professional  diagnosis  or  conclusion,  or  the 
history  of  the  case,  or  of  any  fact  which  was  revealed  to  him 
in  such  examination  on  account  of  its  being  appropriate  or 
necessary  in  order  for  him  to  properly  professionally  diagnose 
or  treat  such  cese,  are  privileged  communications,  notwith- 
standing such  records  are  kept  as  a result  of  compliance  by 
him  with  a statute  requiring  such,  and  they  may  not  be  used 
nor  exhibited  to  the  public  without  the  consent  of  the  person 
so  examined  or  treated,  nor  may  they  be  used  in  a suit,  unless 
the  privileged  character  be  waived  by  said  patient,  absent 
the  rule  of  necessity.  If  said  patient  has  a duly  appointed 
guardian,  such  guardian  has  the  authority  to  waive  the 
privilege.  If  said  insane  patient  has  no  guardian,  then 
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there  can  be  no  waiver  of  the  privileged  communication.  If 
the  privilege  is  waived,  the  record  is  a oublic  record  end 
any  person  having  sn  interest  in  such  record,  or  whose 
rights  are  or  j easonebly  may  be  thought  to  be  effected  by 
such  record,  has  the  right  to  inspect  such  record;  that  such 
right  of  inspection  includes  the  right  to  make  memoranda 
therefrom  and  photograph  thereof;  that  if  the  board  of 
managers  of  such  institution  declines  to  so  permit  such  in- 
terested party  the  information  as  set  forth  in  this  conclusion, 
such  interested  party  has  the  legal  right  to  enforce  the  same 
by  mandamus  proceedings;  that  the  board  of  managers  of  the 
state  eleemosynary  institution  has  authority  to  make  any 
reasonable  rules  governing  such  inspection,  including  the 
tine,  place  and  manner  thereof,  and  may  reasonably  determine 
who  are  interested  parties  entitled  to  such  record  information. 

If  a suit  is  pending  between  such  person  desiring  an 
inspection  of  the  hospital  records  and  said  eleemosynary  in- 
stitution, the  party  to  such  suit  who  seeks  such  record 
information  and  procures  an  order  of  the  court  in  which  the 
cause  is  pending  directing  3uch  eleemosynary  institution  to 
permit  an  inspection  and  photographing  of  such  records  is 
entitled  to  such  inspection  ana  such  information  as  said 
records  may  show.  Ee  is  likewise  entitled  to  have  such  records 
produced  in  court  on  a subpoena  duces  tecum  at  the  trial  of  the 
case. 


Yours  very  truly, 


<t»iT3C8  < , 

.assistant  Attorney  General. 


APPROVED: 


TcirirrriTur  ~Tr7~, 

(acting)  Attorney  General. 


D.oKR 


OSTEOPATH:  Ostoonatha  have  legal  right  to  participate 

as  a physicians  in  sanity  inquest  on  county 
patients . 


February  20,  1936* 


Honorable  Tim  Ld*  Jamo  a on 
President,  State  lleemosynary  Board 
Jefferson  City,  Missouri 


Dear  Sir* 

Your  request  f or  an  opinion  dated  January  31, 
1936,  reads  as  follows s 


"Please  note  the  enclosed  letter 
from  the  superintendent  of  State 
Hospital  v 1,  F'ulton* 


"It  has  been  my  understanding  that 
osteopaths  have  had  the  same  stand- 
ing under  the  lav  as  ordinary  phy- 
sicians, but  I may  be  mistaken. 

"In  order  that  our  superintendents 
may  be  on  safe  ground  will  you 
kindly  let  us  have  an  opinion  from 
your  office  with  reference  to  the 
question  b rought  before  me  by  Dr* 

Ralf  Hanks,  superintendent  at  Fulton, 
and  oblige*" 


The  attached  letter  from  the  Superintendent  of 
State  Hospital  No*  1,  reads  as  follows: 

"The  County  Physician  of  Montgomery 
County  is  an  osteopath  and  quite  a 
number  of  cocmzittnenta  from  that 
county  are  signed  by  him  and  by  no 
other  physician.  I should  appreciate 
it  if  you  will  get  an  opinion  for  us 
as  to  the  legal  status  of  this* 

Whether  or  not  an  osteopath  has  a 
legal  right  to  sign  these  papers." 

Section  8646  H*  S*  Mo*  1929,  provides  that  in  a 
proceeding  by  a County  Court  to  determine  the  sanity 
of  a county  patient  one  of  the  witnesses  in  attendance 
must  be  a physician,  thus: 
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"At  tho  tine  appointed,  unless  the 
investigation  shall  be  adjourned 
over  to  some  other  time,  the  said 
court  shall  cause  the  witnesses 
in  attendance  to  be  examined  before 
themselves,  or  a Jury,  if  one  be 
ordered  for  the  purpose,  duly  chosen 
and  impaneled,  according  to  the 
practice  of  tno  court.  At  least  one 
of  the  witnesses  examined  shall  be  a 
reputable  physician." 

i.  doiivo?o8otfo 

the  Superintendent  to  receipt  for  said  person  and  treat 
him  as  a patient. 

In  ex  parte  Griggs  214  Mo.  App.  304,  1.  c.  306,248  S 
W.  609,  the” Court  said: 

"On  the  mere  statement  or  declaration 
of  the  physician  of  tho  Industrial 
home  that  she  is  of  feeble  mind,  she 
lias  been  t ransf  erred  to  the  Colony 
for  the  Feeble-minded  and  Epileptic 
there  to  be  kept  ’until  rostored  to 
reason. ' Ho  inquiry  was  had  or  ad- 
judication was  rendered  finding  her 
to  be  of  feeble  mind.  Nor  was  any 
opportunity  afforded  her  to  be  repre- 
sented at  any  bearing.  * * ■>  * Y/e 
think  her  confinement  in  tho  insti- 
tution at  Marshall  is  without  author- 
ity of  law." 

In  the  case  of  State  ex  rel.  ifarnell,  v.  Cole 
County,  80  ilo.  80,  1.  c.  83,  tho  Supreme  Court  said: 

"The  fact  that  iicGirk,  then  a citizen 
of  Cole  County,  was  placed  la  the 
lunatic  asylum  In  July,  1880,  as  a' 
pay  patient,  it  not  controvertible, 
and  in  no  way  dependent  on  the  question 
whether  his  sanity  at  tho  inquest  of 
lunacy  was  tried  by  six  or  twelve  jurors. 

While  such  a question  might  affect  the 
regularity  of  the  action  of  tho  pro- 
bate court  in  appointing  a guardian. 
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it  cannot  affect  the  fact  that  he 
was  confinod  in  the  asylum  as  a pay 
pationt,  nor  tho  fadt  that  lie  was 
subsequently,  by  the  order  of  the 
county  court,  made  a county  patient* 

Y?e  trill,  therefore,  in  the  disposition 
of  the  case,  consider  the  order  as 
being  sufficiently  efficacious  to 
make  said  McGirk  a county  pationt  of 
Cole  county  from  .the  time  it  was  made*" 


CONCLUSION* 


We  are  herewith  enclosing  an  official  opinion  of 
this  Department  rendered  September  20,  1933,  to  Honor- 
able Davis  Banning.  In  said  opinion  this  Department 
held  that  an  osteopath  Is  a physician  within  the  sense 
that  the  term  "physician"  Is  used  in  the  County  Hospital 
Act*  The  same  statutory  construction  is  again  applicable 
in  the  statutes  relating  to  adjudication  of  insanity, 
whore  the  term  "physician"  appears*  Nothing  in  the 
Eleemosynary  Act  proscribes  the  school  of  healing  to 
which  said  physician  must  profess,  and  it  is  not  for 
this  Department  to  construe  said  ;erm  "physician"  to 
the  exclusion  of  a physician  licensed  to  practice  osteo- 
pathy In  this  State*  When  the  Legislature  made  It  possible 
for  osteopaths  to  hold  the  office  of  county  physician.  It 
would  be  repugnant  to  tho  intention  of  tho  Legislature 
for  us  to  say  that  osteopath  Is  not  a physician  intend- 
ed to  perform  the  physician's  ministerial  duty  at  an 
insanity  inquest*  The  Grigg's  case,  supra,  holds  that  the 
physician's  report  is  but  a mere  statement  and  no  part 
of  a legal  inquest* 

As  in  State  ex  rel*  Yarnell,  supra,  it  is  presumed 
that  the  County  Court  followed  the  procedure  prescribed 
for  the  adjudication  of  insanity,  and  that  its  warrant 
of  arrest  and  commitment  was  issued  pursuant  to  legal 
adjudication,  and  was  sufficient  to  make  said  patient 
a Coian ty  patient  of  Montgomery  County  from  tho  time  it 
was  made*  When  a patient  is  delivered  pursuant  to  the 
statutory  warrant,  it  is  not  for  the  Superintendent  to 
review  the  sanity  proceedings,  but  it  is  the  duty  of  the 
Superintendent  to  receipt  for  the  patient  ax  the  statutes 
provide,  and  said  patient  nay  be  discharged  by  him,  when 
in  the  Superintendent's  opinion  the  reason  is  restored* 
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Tho  fact  that  on  osteopath  was  used  as  a witness  in 
the  inquest,  and  filled  out  th>  statutory  history  of 
the  case,  and  that  no  other  physician  was  used  as  a 
witness  to  note  the  history,  as  detailed  by  statute, 
in  no  way  alters  the  duty  of  tho  Superintendent  to 
receipt  and  t ake  legal  custody  cf  tho  insane  person* 


^espoctfully  submitted 


V/K.  OHS  5AWYLRS 

Assistant  Attorney  General* 


APFROTUD: 


*<m  ¥*  Hcrprjw/'  Jr'; — 

(Acting)  Attorney  General. 


t 
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CDUNTx  BUDGET  A i C:  Insane  pauper  patients  not  sufficiently  harritful 
to  be  sent  to  State  Hospital  may  be  kept  at  County  Farm  and  expense 
therefor  paid  out  of  Class  5. 


k 


February  26  1926. 


FILED 


non.  ..  _d  Jameson, 

President  ooard  of  ...anag^rs, 
State  _JLeemo3ynary  Institutions, 
Jefferson  City,  Missouri . 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter  of  Febru- 
ary 24  wherein  you  make  the  following  inquiry: 

"Down  in  otoddara  county  they  have 
about  thirty  patients  they  want  to 
send  to  otate  Hospital  ,,4  at  l arming- 
ton.  a lot  of  them  are  of  low 
mentality  and  are  perfectly  harmless 
and  can  be  taken  care  of  just  as  well 
in  their  County  Farm. 

"They  have  asked  me  if  any  Class  *. 
funds  under  the  Dudget  new  can  be  used 
for  that  purpose.  My  understanding  is 
that  the  care  of  the  insane  is  a first 
charge  upon  the  counties  and  must  be 
paid  before  anything  else  can  be  paid, 
but  if  the  law  can  be  construed  so  that 
some  of  the  money  can  be  used  to  keep 
a certain  class  of  patients  in  their 
own  county,  it  would  help  relieve  the 
terrible  congestion  that  we  have  in 
these  institutions. " 

You  mention  that  they  have  ashen  if  any  Class  a funds 
under  the  oudget  Law  can  be  used  for  that  purpose.  We  presume 
this  statement  refers  to  Class  1 under  section  2 of  the  County 
budget  Law  (Luma  of  L.o . 1922,  p.  241},  which  is  as  follows: 

"The  county  court  shell  set  aside 
and  apportion  a sufficient  sum  to 
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care  for  insane  pauper  patients 
in  state  hospitals.  Class  1 
shall  be  the  first  obligation 
against  the  county  and  shall 
have  priority  of  payment  over 
all  other  classes.” 

In  view  of  the  terms  used  in  Class  1,  it  is  our  opinion 
that  the  county  court  can  only  use  such  funds  for  insane  pauper 
patients  actually  confined  in  state  hospitals;  hence,  the  county 
court  cannot  use  funds  from  this  class  to  maintain  such  patients 
at  the  county  farm. 

Class  5 of  section  2 of  the  County  Budget  ACt  (Laws  of 
<.jo.  1933,  p .342 ) provides: 

"The  county  court  shall  next 
set  aside  a fund  for  the  con- 
tingent and  emergency  expense 
of  the  county,  which  shall  in 
no  case  be  more  than  one-fifth 
of  the  anticipated  revenue. 

From  this  class  the  county  court 
may  pey  contingent  and  incidental 
expenses  and  expense  of  paupers 
riot  otherwise  classified,  ho 
payment  shall  be  allowed  from 
the  funds  in  this  class  for  any 
personal  service  (whether  salary, 
fees,  wages  or  any  other  emolu- 
ments of  any  kind  whatever) 
estimated  for  in  preceding 
classes. " 


COKCLUoIOH 


In  view  of  the  fact  that  Class  5,  3Upra,  contains  the 
clause  "and  expense  of  paupers  not  otherwise  classified",  it  is 
the  opinion  of  this  department  that  the  only  funds  which  may  be 
used  by  otoddard  County  in  maintaining  the  thirty  patients  which 
it  proposes  to  send  to  the  Jtate  Hospital  at  Farmington  would  be 
funds  from  Class  5.  Cf  course,  if  the  county  is  financially  able 
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* 
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to  provide  for  the  first  five  classes,  it  could  spend  the  bal- 
ance for  such  purpose,  as  set  forth  in  Glass  6 of  the  Budget  ^ct. 


oespectfuily  submitted. 


OLLIVHH  V.  NQLiSM, 

assistant  attorney  General. 


HHGVHDj 


JGLH  • . xxCi'  i i. , u r • , 
(acting)  attorney  General. 
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COURT  REPORTER:  Pees  for  transcribing  bill  of  exceptions  in 

criminal  cases  where  defendant  is  poor  person. 


March  10.  1956  +r' 


y 


i'r.  dv.ard  0.  Jackson 
Official  Reporter 
Twenty-ninth  Judicial  Circuit 
Clinton.  Missouri 


Dear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter 
of  '-’ebruary  24,  1936,  in  which  you  request  the  opinion  of 
this  Department,  tsrhich  letter  is  as  follows: 

"At  the  opening  of  the  September  Terii 
of  our  Circuit  Court,  Mr,  E.  B.  Silvers 
filed  a motion  to  quash  the  regular 
panel  selected  for  that  term  by  the 
county  court,  on  the  ground  of 
illegality  in  its  selection.  Most  if 
not  all  of  the  attorneys  having  business 
on  the  docket  for  that  term  either 
appeared  or  waived  for  their  clients 
at  its  hearing.  The  hearing  on  the 
motion  involved  a week,  and  much  testi- 
m ney  was  taken.  t its  conclaision 
the  motion  was  overruled.  Subsequently 
*'r.  .livers  represented  one  Arthur 
Hall  in  a trial  which  resulted  in  Hall's 
conviction  and  an  appeal  has  been  taken. 

The  Court  ordered  me  under  the  statute 
to  make  a Bill  of  Exceptions  in  the 
case  State  vs.  tiall,  which  I have  done. 

Mr.  Silver:  insists  upon  having  the 
testimony  taken  on  the  hearing  of  the 
motion  to  quash  the  panel  transcribed 
as  a oart  of  this  bill  of  exceptions; 
he  having  objected  to  the  panel  in 
the  Hall  case,  and  incorporated  his 
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motion  in  the  record.  I have 
hesitated  to  transcribe  this  record 
O'  the  motion  as  being  a proper 
part  of  the  bill  of  exceptions,  and 
if  not  the  State  would  be  under  no 
obligation  to  pay  me  for  the  work. 

Of  course,  if  the  evidence  taken 
on  the  motion  to  quash  the  Jury  panel 
is  a proper  part  of  the  bill  of 
exceptions  in  the  Hall  case  , it  would 
also  oe  of  all  the  other  cases  tried 
at  the  term  on  appeal  where  the 
point  was  made  in  the  trial* 

"I  would  like  to  have  your  opinion 
as  to  whether  I could  rely  upon 
the  State's  payment  for  this  work, 
even  when  supplemented  by  a further 
order  of  Judge  Calvird's  upon  me 
to  make  the  same.  The  Judge  himself 
is  doubtful  a 8 to  whether  I could 
expect  the  State  to  pay  for  this 
supplemental  Bill,  as  it  would  be 
comparatively  large." 


If  we  understand  your  question  correctly,  it  is  - 
Whether  or  not  the  motion  to  quash  the  regular  panel  selected 
for  the  September  Term  of  the  Henry  County  Circuit  Court, 
nd  the  hearing  and  all  the  proceedings  in  connection  with 
said  motion,  may  be  incorporated  in  the  bill  of  exceptions 
in  the  ease  of  State  v.  ^rthur  Hall,  a case  tried  by  said 
alleged  improper  jury,  and  whether  or  not  the  State  ~ould  be 
compelled  to  pay  you,  as  0: ficial  Court  Reporter,  costs 
and  fees  for  transcribing  the  testimony  taken  on  a hearing 
of  the  motion  to  quash,  the  court  having  made  an  order  that 
the  defendant,  bein0  unable  to  pay  the  costs  of  such  tran- 
script, be  p rmitted  to  appeal  as  a poor  person  as  provided 
in  Section  11722,  R.  S.  to.  1929. 

Section  11719,  R.  S.  .o.  1929,  sets  forth  the 
duties  of  the  official  court  reporter,  and  is  as  follows: 

"It  shall  be  the  duty  of  the  official 
court  reporter  so  appointed  to  attend 
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the  sessions  of  the  court,  under 
the  direction  of  the  Judge  thereof; 
to  take  full  stenographic  no tes  of 
HTTe  oral  evrdence  offered  In  every 
cause  tried  in  said  court, “Together 
with  all  objections  to  the  admissibility 
of  ieTTTmony .the  ruTTngs  of  the  court 
"FHereon,  and  all  exceptions  taken  to 
such  rulings:  to  preserve  all  official 
notes  taken  in  said  court  for  future 
use  or  reference,  and  to  furnish  to 
any  person  or  persons  a transcript  of 
all  or  any  part  of  said  evidence  or 
oral  proceedings  upon  the  payment  to 
him  of  the  fee  hereinafter  provided." 


Section  11722,  R.  S.  Mo,  1929,  provides  in  part 
as  follows: 

"**•  Provided  that  in  criminal  cases 
where  an  appeal  is  taken  or  a writ 
of  error  obtained  by  the  defendant, 
and  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  defendant  is 
unable  to  pay  the  costs  of  such  tran- 
script for  the  purpose  of  perfecting  the 
appeal,  the  court  shall  order  the  same 
to  be  furnished  and  the  court  reporter's 
fees  for  making  the  same  shall  be  taxed 
against  the  state  or  county  as  may  be 
proper; 


Prom  the  statement  made  in  your  letter  it  would 
be  impossible  for  this  Department  to  render  an  opinion 
that  would  be  binding  on  the  State  Auditor  (assuming  that 
the  Hall  case  is  a felony  case)  in  auditing  the  costs, 
if  eventually  such  cost  bill  should  reach  his  office. 

If  the  hearing  on  the  motion  to  quash  the  panel 
w-s  not  part  of  the  trial  in  the  case  of  Dtate  v.  Hall, 
we  do  not  see  how  you  could  be  required  to  incorporate 
sar.e  in  the  bill  of  exceptions  in  said  case.  In  other 
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words,  if  it  was  a separate  and  distinct  hearing  it 
would  not  properly  be,  in  our  opinion,  a part  of  the 
bill  of  exceptions  in  the  Hall  case, 

Since  you  state  in  your  letter  that, "if  the 
evidence  taken  on  the  motion  to  quash  the  jury  panel 
is  a proper  part  of  the  bill  of  exceptions  in  the  Hall 
case,  it  would  also  be  of  all  the  other  cases  tried  at 
the  term  on  appeal  where  the  point  was  made  in  the  trial," 
therefore,  we  must  assume  from  your  statement  that  it 
was  not  a part  of  the  bill  of  exceptions  or  record  in  the 
Hall  case.  e not  see  how  a separate  and  distinct  hear- 
ing of  an  issue  can  be  engrafted  on  to  the  Hall  case  by 
merely  saying  that  it  is  a part  of  same. 

It  is  impossible  for  us  to  give  you  a "Yes:f  or 
"No"  answer  on  the  statement  in  your  letter,  for  the 
reason  that  we  deem  it  a matter  for  the  trial  court  to 
pass  on,  he  having  all  the  facts  and  circumstances  before 
him  on  the  record  as  made  as  to  whether  said  hearing  on 
the  motion  to  quash  should  be  made  a part  of  the  bill  of 
exceptions  in  the  Hall  case.  However,  we  might  say  that 
if  it  was  stipulated  and  agreed  and  the  court  had  made 
an  order  that  this  hearing  be  made  a part  of  the  bill  of 
exceptions  in  the  Ball  case,  and  by  an  order  of  record 
the  court  ordered  you  to  incorporate  same  as  a part  of 
the  bill  of  exceptions,  it  would  seem  that  you  would  be 
protected  for  your  fees  in  the  transcribing  of  same.  Of 
course,  to  have  said  costs  paid  it  would  further  be 
necessary  later  for  same  to  be  certified  to  by  the  Judge 
and  ProseeutiBg  Attorney  as  to  its  correctness,  as  pro- 
vided by  Section  3842,  R.  S.  Mo.  1929,  on  the  final 
disposition  of  the  case. 


Yours  very  truly. 


APPROVED: 


COVELL  R.  EE V,’ ITT 

Assistant  Attorney-General 


JOHN  W.  HOFFMAN,  Jr., 
(Acting)  Attorney-General 
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Probate  Judge  acting  as  exofficio  clerk 
required  to  give  bond  as  such 
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msley  0.  James 
Judge  of  Probate  Court 
Clinton  County 
Plat tsbur~, Missouri 


Dear  Judge  James: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"In  the  matter  of  bond  for 
Probate  Judge  In  this  County 
I have  filed  bond  under  tiie 
law  as  required.  But  in 
this  county  the  Judge  does 
not  hire  a clerk,  he  is  his 
own  clerk  by  virtue  of  law, 
x-officio.  In  this  County 
the  salary  run  about  £1200.00 
which  Is  below  the  amount  allow- 
ed to  be  retained.  Now  am  I re- 
quired to  give  bond  as  Ex-offlclo 
Clerk  separate  to  the  bond  given 
by  tile  Judge.  In  this  County  the 
Clerk*s  duties  are  entirely 
ministerial." 


Under  the  provisions  of  Section  11782, Revised 
Statutes  Kissouri  1929,  a Jud  *e  of  Probate  Court  Is  required 
to  ive  a bond  before  collecting  or  being  authorized  to  col- 
lect any  lees  whatsoever,  paid  section  reads,  .In  part,  as 
follows : 


"**■»***  Every  probate  judge 
shall  before  collecting,  or  being 
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authorized  to  collect,  any 
fees  whatsoever,  give  a good 
and  sufficient  bond  In  a penal 
sum,  which.  In  counties  of  less 
than  one  hundred  and  fifty  thous- 
and Inhabitants,  shall  be  equal 
to  the  compensation  of  a circuit 
judge  In  such  county,  and  which 
In  counties  of  over  one  hundred 
and  fifty  thousand  Inhabitants 
shall  be  In  a penal  sum  of  double 
such  compensation  of  a circuit 
judge  In  such  county;  every  which 
bond  shall  have  good  and  sufficient 
sureties,  to  be  approved  by  the 
said  clerk  of  the  circuit  court 
having  jurisdiction  In  such  county, 
and  shall  be  filed  with  such 
clerk,*  *********  " 


Under  the  provisions  of  Section  2049,Hevlsed 
Statutes  Missouri  1929,  a probate  judge  who  acts  exofflelo 
as  his  own  clerk  Is  required  to  give  a bond  In  Ilka  amount 
with  like  conditions  and  penalties,  the  same  as  Is  required 
of  clerks  filling  said  office  by  appointment.  Said  section 
provides.  In  part: 


"The  judge  of  probate  Is  required 
to  act  ex  officio  as  his  own  clerk, 
and  give  bond  in  like  amount,  with 
like  conditions  and  penalties,  to 
be  approved  by  the  judges  of  the 
county  court,  filed  and  recorded, 
the  same  as  Is  required  of  clerks 
flllin  said  office  by  appointment; 
Provided,  that  any  judge  of  probate 
may, by  an  entry  of  record  In  said 
court,  appoint  a separate  clerk, who 
shall  be  paid  by  said  Judge  and 
shall  hold  his  office  at  the  pleasure 
of  the  judge.  Said  clerk  shall  take 
the  oath  required  of  other  clerks 
of  court  In  this  state,  and,  before 
entering  upon  the  duties  of  his 
office,  shall  enter  Into  a bond  to 
the  state  of  Missouri,  with  two  or 
more  good  and  sufficient  sureties. 
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to  be  approved  by  the  judge, In 
the  sum  of  one  thousand  dollars , 
conditioned  that  lie  will  faith- 
fully discharge  all  the  duties 
of  his  office;  which  bond  shall 
be  filed  and  recorded  In  the 
office  of  the  county  clerk  of 
the  county  where  such  clerk  of 
probate  Is  to  serve,  upon  which 
bond,  when  breach  thereof  is 
made, suit  may  be  brought  as  upon 
other  penal  bonds;  * * •*  * *w 


In  view  of  the  above  it  is  the  opinion  of  this 
Department  that  a probate  judge  Is  required  to  give  bond,  as 
Judge,  under  the  provisions  of  faction  11782,  and  he  Is  also 
required ,frhen  he  acts  as  exofficlo  clerk,  to  give  a bond,  as 
such  clerk,  under  the  provisions  of  Section  2049,  supra. 


Yours  very  truly. 


J.  K.  TAYLOR 

Assistant  Attorney  General 


APPROV  ,D: 


JOhS  ..  Jr. 

(Acting)  Attorney  General. 
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ELEEMOSYNARY  INSTITUTIONS:  Counties  must  pay  board  of  managers  A 

in  cish  for  up-keep  and  support  of 
insane  poor,  but  the  sending  of  a 
warrant  or  a check.  If  such  represents 
cash,  complies  with  Section  8636, 

R.  S,  1929. 


Honorable  V*  Ed.  Jameson 
President  board  of  Manager  a 

tate  leemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jameson: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  enclose  you  herewith  letter  from 
the  County  Treasurer  of  Jackson 
County,  asking  if  they  could  not 
group  together  for  payment  the  accounts 
of  two  or  more  wards,  from  the  county 
in  the  state  eleemosynary  institu- 
tions, and  pay  them  with  one  warrant, 
ae  further  asked  if  we  could  not  be 
permitted  to  accept  the  warrants  at 
the  Institutions  In  payment  of  these 
accounts • 

"In  view  of  the  fact  all  counties  are 
now  operating  under  the  Budget  Law, 
and  the  further  fact  that  maintenance 
of  these  patients  is  the  first  charge 
upon  the  revenue,  I would  like  to  ask 
if  there  would  be  any  objection  to 
counties  sending  us  warrants,  but 
not  giving  them  credit  on  our  books 
until  the  warrants  have  been  cleared. 

I feel  quite  sure  many  counties  would 
send  their  warrants  promptly,  if  we 
were  permitted  to  do  this." 


Section  8656,  Laws  of  Missouri,  1935,  page  388, 
nrovides  in  part  as  follows: 


hon.  7t.  d.  Jameson 


-2 


I.!ay  19,  1936, 


"The  several  county  courts  shall 
have  power  to  send  to  the  state  hospital 
such  of  their  insane  as  may  be  entitled 
to  admission  thereto.  The  counties 
thus  senciin  shall  pay  semi-annually, 
in  cash,  in  advance , such  sums  for  the 
support  anH’  maintenance  of  their  Insane 
poor,  as  the  board  of  managers  may  deem 
necessary,  not  exceeding  six  dollars 
$£.00)  er  month  for  each  patient; 
and  in  addition  thereto  ******  *j 
and  for  the  purpose  of  raising  the  sum 
of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are 
hereby  expressly  authorized  and  empower- 
ed to  designate  and  sell  their  warrants, 
issued  in  such  behalf,  whenever  it 
becomes  necessary  to  raise  .aid  moneys 
so  provided  for," 


The  above  statute  is  unambiguous  and  specifically 
requires  payment  by  the  counties  for  their  insane  poor 
in  cash. to  the  board  of  managers.  However,  the  words 
""Tn  cash"  do  not  mean  that  the  counties  must  send  the  cash 
money  out  could,  in  lieu  thereof,  send  something  representing 
cash,  i«.  , a check.  However,  no  matter  in  what  form  the 
payment  is  sent  it  must  be  reducible  immediately  to  cash. 

In  other  words,  if  the  county  court  sends  a check,  that 
check  must  be  good  and  negotiable  and  the  money  receivable 
on  demand  therefor.  We  perceive  no  objection  to  the  county 
court  sending  a warrant,  if  said  warrant  is  payable  on 
demand  in  cash.  But  if  it  is  necessary  for  the  warrant  to 
be  protested  or  held  any  length  of  time  in  order  to  receive 
the  cash  thereon  such  would  not  amount  to  a payment  of  the 
county's  indebtedness  for  insane  poor. 

You  will  thus  understand  that  the  method  employed, 
whether  by  check  or  warrant,  by  the  counties  in  paying  for 
the  support  and  maintenance  of  their  insane  poor  would  be 
a matter  of  form  only,  if  in  fact  such  check  or  warrant 
represented  or  was  immediately  convertible  into  cash.  In 
our  opinion,  we  see  no  reason  why  the  board  of  managers  (if 
it  so  desires)  may  not  accept  county  warrants  in  payment 
of  county  indebtedness  for  support  and  maintenance  of 
insane  poor  in  state  hospitals  if  such  warrants  are  conver- 
tible on  demand  into  cash. 
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You  will  understand  that  by  virtue  of  the  ^ava 
of  Missouri,  1533,  pages  414-415,  that  all  moneys  received 
by  tho  board  of  managers  of  eleemosynary  Institutions 
"us t be  placed  in  the  state  treasury.  Consequently,  a 
•arrant,  if  such  had  to  be  protested  and  was  not  immediately 
payable  into  cash,  should  never  go  into  the  state  treasury. 
Thus,  if  the  Board  of  Managers  accepts  warrants  from  the 
counties  in  payment  of  the  support  and  maintenance  of 
insane  poor,  such  warrants  must  be  payable  in  cash  on 
demand.  Otherwise,  the  acceptance  of  warrants  would  be 
violative  of  Section  8536,  supra,  in  our  opinion, 

e answer  your  question  "if  they  could  not 
group  together  for  payment  the  accounts  of  two  or  more 
ward,  and  pay  them  with  one  warrant,"  check  or  cash  payment, 
in  the  affirmative,  in  our  opinion,  just  so  long  as  the 
grouping  indentifies  the  wards  for  which  payment  is  made. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney- General 


APP  OVEDj 


7£W~T7~ 

(Acting) 


HC-^OT.  Jr., 

Attorney-heneral 
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County  patient,  upon  inheriting 
money  in  excess  of  exemptions 
allowed  by  ia  w , must  be  made  pay 
patient  by  order  of  the  County 
Court 


June  12,  1936 


Mr.  W.  d Jameson 
President  hoard  of  managers 
State  eleemosynary  Institutions 
Jefferson  City , Missouri 


ELEEMOSYNARY  INSTITUTIONS: 


l-' 


^ear  idr.  Jameson: 


Ale  have  your  request  of  June  9,  1936  for 
an  opinion,  from  which  request  it  appears  that  one  Ludwig  ... 
Rottler,  non  compos  mentis,  is  a county  patient  In  State 
Hospital  No.  4 from  the  County  of  Ste.  Genevieve;  that  the 
Mother  of  tills  patient  recently  died  and  left  a w’ll,  wliich, 
among  other  things,  placed  $1,000.00  In  trust,  the  Income 
thereof  to  be  used  for  the  support  of  Ludwig  #.  Rottler 
during  hi 8 life,  and  a further  bequest  of  %2 ,000.00  to  Ste. 
Genevieve  County  on  account  of  said  Ludwig  W.  Rottler. 

The  question  presented  Is,  whether  or  not  said 
Ludwir  »Y . Rottler  should  be  made  a pay  patient  instead  of  a 
county  patient. 


Section  8636,  Laws  of  Missouri  1935,  pa  e 
388,  provides, In  part, as  follows: 

"The  several  county  courts 
shall  have  power  to  send  to 
a state  hospital  such  of 
their  insane  poor  as  may  be 
entitled  to  admission  thereto." 


Section  8664,  R.S.1929,  In  part , provides  that 
the  term  "insane  poor" , when  applied  to  a person  without  a 
family,  means  one  whose  property  does  not  exceed,  after  payment 
of  debts , the  exemptions  allowed  under  the  State  law.  From 
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the  statement  of  facts  In  this  case  It  would  appear  that 
Ludwirr  »Y.  Rottler,  in  addition  to  the  Income  from  the 
#1,000.00  in  trust,  has  #2,000.00  available  for  his  care 
and  support . 


Lection  8654,  R.  S.  1929,  specifically  deals 
with  county  patients  who  may  at  some  time  come  into  possession 
of  sufficient  funds  to  pay  for  their  keep  in  a State  insane 
hospital.  This  section  provides  as  follows: 

"If  the  county  court  of  the  proper 
county  shall  so  order,  the  clerk 
thereof  shall  transr.it  to  the  super- 
intendent a certificate , under  his 
official  seal,  setting  forth  that 
any  county  patient  in  the  state  hos- 
pital from  his  county  has  sufficient 
estate  to  support  and  maintain  him 
at  the  hospital.  After  the  receipt 
of  this  certificate,  the  patient 
shall  be  a pay  patient;  and  In  such 
cases,  charges  shall  be  made  out  and 
paid  and  a bond  shall  be  required 
and  executed  as  in  all  other  cases 
of  pay  patients;  and  upon  a failure 
thereof,  after  reasonable  delay, the 
superintendent  shall  disciiarge  such 
■patient  In  the  manner  as  provided 
in  this  article  In  case  of  poor 
persons." 


It  Is,  therefore,  the  opinion  of  this  office 
that  the  said  Ludwig  W.  Rottler  is,  at  this  time,  entitled 
to  the  benefits  of  more  than  32,000.00  in  cash,  for  his 
care  and  maintenance  In  a State  hospital,  and,  therefore, 
is  not  within  the  meaning  of  the  State  law  an  insane  poor 
person;  that  under  such  circumstances  It  Is  the  duty  of  the 
county  court  to  make  the  order  required  by  Section  8654, 

R.  S.  Mo.  1929,  transferring  the  said  Ludwig  W.  Rottler 
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i rom  a county  to  a pay  patient,  and  to  pay  for  such  care 
from  the  moneys  now  left  In  trust  for  the  said  Ludwig  W. 
Rottler.  G 


Yours  very  truly. 


FRANKLIN  ...  R.iAGAN 

Assistant  Attorney  General 


APPROVED: 


T3KN'  ko^i,Ai;,  Jr. 

(Acting)  Attorney  General 
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APPROPRIATION  - Eleemosynary  may  contract  for  inspection  of  boiler 
in  connection  with  its  institutions,  same  may  be 
paid  from  "Ogeration  Fund". 


* 


July  31,  1936. 

*1, 


Honorable  W.  Ed  Jane son, 
President,  Board  of  .managers, 
State  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Bear  Sir : 


This  department  is  in  receipt  of  your  letter  of 
July  30th  requesting  an  opinion,  as  follows: 

"a ill  you  please  advise  me  if  it  will 
be  proper  and  legal  for  the  Eleeiaosynary 
Board  to  enter  into  a contract  with  the 
Fidelity  and  Casualty  Insurance  Company 
of  Hew  YorK  for  the  purpose  of  inspect- 
ing the  boilers  in  the  several  institu- 
tions under  this  board. 

"The  water  we  use  in  the  boilers  of  these 
institutions  is  highly  impregnated  with 
chemicals  that  have  a tendency  to  clog  up 
the  tubes  and  valves  in  the  boilers  and 
it  is  highly  important  that  we  have  expert 
inspection  at  reguler  intervals  for  both 
the  protection  of  the  boilers  and  the 
safety  of  the  employees  and  inmates  of 
these  institutions." 

The  appropriations  made  by  the  General  Assembly  for 
the  support  of  the  eleemosynary  institutions  of  the  state  for 
the  years  1935  and  1936  (Laws  of  Missouri,  1955,  page  39, 
et  seq.)  provide  for  each  institution  a fund  denominated 
"Operation",  which  said  fund  is  to  be  expended  for  "general 
expense,  and  material  and  supplies." 
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Section  8574,  R.  S.  ..o . 1929,  provides  in  part  as 

follows: 

"The  board  of  ^nagere  of  the  eleemosynary 
institutions  shall  h.  ve  the  care  and  con- 
trol of  the  property,  real  and  personal, 
ovned  by  the  state  and  used  in  connection 
with  the  several  institutions,  and  the 
title  to  all  real  estate  or  personal  pro- 
perty now  owned  by  said  eleemosynary  in- 
stitutions or  by  the  state  for  their  use 
or  that  may  hereafter  be  purchased  by, 
or  donated  to  such  institution,  shell  be 
vested  in  the  board  of  managers  for  the 
use  and  benefit  of  said  institution." 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  inspection  of  the  boilers  of  the  eleemosynary 
institutions  of  this  state  is  a reasonable  and  necessary  expense 
to  the  proper  care  and  upkeep  of  said  institutions,  and  that 
said  expense  may  be  paid  from  the  Operation  funds  of  the  several 
institutions. 


Respectfully  submitted. 


JOHN  W.  HOFF— Ah , Jr., 
assistant  Attorney  General. 


APPROVED: 


noY  kCmllTnlG^, 
Attorney  General. 


J.VH:HR 
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SHERIFFS  FEES:  Amount  allowed  for  actual  miles  traveled. 


August  8,  1936, 


FILED 


Honorable  0.  B.  Jennings 
Clerk  Circuit  Court 
Howell  County 
West  Plains,  Missouri 


Dear  Sir: 


Y/e  have  your  request  for  an  opinion  of  this  office 
upon  the  following  facts: 

"The  arresting  officer  drove  40  miles 
in  arresting  and  bringing  before  the 
Justloe  three  prisoners.  They  filed 
a separate  case  against  each  defendant 
making  three  cases.  Is  the  county 
liable  to  the  officer  for  40  miles 
claimed  on  each  warrant  or  a total  of 
120  miles?  Or  are  they  liable  for  Just 
40  miles  the  actual  distance  traveled?" 

Seotion  11792  R.  S.  Missouri  1929,  covers  this  matter 
fully.  We  quote  the  pertinent  portions  thereof: 

"Sheriffs, ****shall  be  allowed  for 
their  services  in  criminal  cases*4** 
as  follows:  Ten  cents  for  each  mile 
actually  traveled  in  serving  any**** 
writ***when  served  more  than  five  miles 
from  the  place* where  the  court  is  held: 

Provided,  that  such  mileage  shall  not 
be  charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or  other 
writ  served  in  the  same  cause  on  the 
same  trip." 
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It  Is  therefore  the  opinion  of  this  of floe  that 
sheriffs  sh&ll  be  allowed  mileage  only  for  miles  actually 
traveled  In  serving  any  writ. 


Respectfully  submitted 


FRANKLIN  S.  REAGAN, 
Assistant  Attorney  General 


APPROVED: 


Jc5HN  ’ . H0FFL1AN,  Jr., 
(Acting)  Attorney  General 


TAXATION:  When  -Mnerican  Legion  is  exempt  from  taxation 


August  20,  1936* 


Mr.  W.  C.  Jeffries 
Assessor  for  Camden  County 
Camdenton,  Missouri 


Dear  Sir* 

\7e  acknowledge  receipt  of  your  request  for  an 
ooinion  under  date  of  August  18,  1936,  which  reads 
as  follows* 


"Please  look  up  and  see  if  property 
owned  by  American  Legion  is  taxable •" 


Article  X,  Section  6,  Missouri  Constitution  pro- 
vides what  property  is  exempt  and  what  property  is 
subject  to  exemption  from  taxation  in  Missouri#  This 
section  reads  as  follows* 


"The  property,  real  and  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation#  Lots  in  incor- 
porated cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and 
lots  one  mile  of  more  distant  from  such 
cltlea  or  towns,  to  the  extent  of  five 
aorea,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the 
same  are  vised  exclusively  for  religious 
worship,  for  schools,  or  for  purposes  * 
purely  charitable;  also,  such  property, 
real  or  personal,  as  may  be  used  ex- 
clusively for  agricultural  or  horti- 
cultural societies*  Provided.  That 
such  exemptions  Mi  all  be  only  by  gen- 
eral lav#" 


We  look  to  the  general  lav  and  see  what  the  Legis- 
lature has  done#  Section  9743,  1#  S#  Mo#  1920  was  passed 
pursuant  to  the  above  constitutional  provisions,  and  reads 
in  part* 


I 
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"*  * * *sixth,  lots  in  incorporated 
cities  or  towns,  or  within  one  mile 
of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent 
of  five  acres,  with  the  buildings 
thereon,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for 
schools  or  for  purposes  purely  chari- 
table, shall  be  exempted  f rom t axa- 
tion  for  state,  county  or  local  pur- 
poses." 

The  American  Legion  exists  as  a corporation  by  an 
Act  of  Congress,  and  the  Act  of  Incorporation  may  be 
found  in  United  States  Statutes  at  Large*  p.  284.  Said 
Act  expressly  provides  that  meniberahlp  is  limited  to 
those  who  served  in  the  Great  War,  and  the  articles  of 
Incorporation  declare  the  purpose  of  the  organization  to 
be  as  follows i 

"Sec.  3.  That  the  purpose  of  this 
corporation  shall  bet  To  promote 
peace  and  good  will  among  the  peoples 
of  the  United  States  and  all  the 
nations  of  the  earth;  to  preserve 
the  memories  and  the  incidents  of  the 
great  war  of  1917-1918,  to  cement  the 
ties  of  love  and  comradeship  born  of 
service;  and  to  consecrate  the  efforts 
of  its  members  to  mutual  helpfulness 
and  service  to  their  country*" 


CONCLUSION. 


It  could  not  be  seriously  disputed  that  the  American 
Legion  is  an  institution  of  purely  public  charity  within 
the  meaning  of  Article  X,  Section  6 of  the  Missouri  Con- 
stitution and  Section  3745  R.  S.  Mo*  1929* 

We  are  of  the  opinion  that  It  originated  as  a chari- 
table institution.  As  such,  it  is  entitled  to  constitu- 
tional and  statutory  exemptions  from  taxation  as  they 
relate  to  exempting  real  estate  belonging  to  said  corpor- 
ation and  used  for  the  purpose  of  the  epganization. 
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We  are  of  the  opinion  that  any  lot  belonging  to 
the  American  Legion,  located  in  an  Incorporated  city 
or  town  in  Missouri,  or  within  one  mile  of  the  limits 
of  any  such  city  or  town,  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant  from  such  cities  or 
towns,  to  the  extent  of  five  acres,  with  the  buildings 
thereon,  when  used  exclusively  for  organisation  purposes, 
are  exempt  from  taxation* 

For  any  additional  real  estate,  and  for  all  personal 
property,  the  American  Legion  is  subject  to  taxation  in 
Missouri*  The  exemption  is  specifically  limited  to  acre- 
age and  to  exclusive  charitable  uses*  The  constitutional 
and  statutory  exemption  is  not  a license  for  the  American 
Legion  or  any  other  charitable  organization  to  use  any 
part  of  their  property  for  comer  dal  ’-'urposes  and  fin- 
ancial gain  and  at  the  same  time  be  entitled  to  tax 
exemption* 


Respectfully  submitted 


WM*  0 HR  SAWYERS 

Assistant  Attorney  General* 


APPROVED* 


JOHN  W.  HOFFMA*,  Jr* 
(Acting)  Attorney  General* 


WOSjH 


ELECTIONS:  Occupants  of  private  homes,  partially  srpported  by  the 
county  are  not  inmates  of  poorhouses  within  the  meaning  of  the  Con- 
stitution of  the  State  of  Missouri  and  Section  10178  R.S.  Mo.  1929. 


October  20,  1936. 


Honorable  Owen  G.  Jackson,  Chairman, 
Board  of  Election  Commissioners, 
Clayton,  ill  a sour  i. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
October  16,  requesting  an  opinion  as  follows: 

'’One  Deiselhorst,  through  an  arrange- 
ment with  the  county  court,  conduots 
what  is  known  as  the  Elm’s  Home  at 
Ferguson.  There  are  about  forty  old 
persons and  unemployables  who  have 
shelter  and  board  there.  The  county 
pays  to  said  Deiselhorst  the  sum  of 
thirty  dollars  a month  per  etch  inmate. 

" .e  are  informed,  and  it  is  a fact, 
that  each  Inmate  is  required  to  do 
certain  tasks  in  connection  with  the 
upkeep  of  this  Home,  such  as  scrubbing, 
cleaning  and  washing  dishes;  and  that 
their  clothing  Is  provided  through 
relatives  or  charitable  institutions. 

Money  contributions  from  other  sources 
are  also  received  by  the  Home. 

"These  persons  have  all  been  permitted 
to  register  and  expect  to  vote  at  the 
general  election.  ’7e  are  informed  that 
their  right  to  vote  will  be  challenged 
under  oection  10178  xtevised  statutes  of 
Missouri,  1929,  which  provides  "that  no 
person  while  kept  at  any  poorhouse  or 
other  asylum  at  public  expense  * * * 
shell  b8  entitled  to  vote  at  any  election 
under  the  laws  of  this  state",  while 
.article  8 of  the  state  Constitution, 
oection  £ provides  that  "all  citizens  of 
the  United  otates  shall  be  entitled  to 
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vote  except  persons  while  kept  in  any 
poorhouse  at  public  expense. " 

"Jill  you  please  advise  this  Board 
whether  in  your  opinion  the  inmates  of 
the  ^JLrn's  Home  are  entitled  to  vote  at 
the  general  election?" 


The  question  which  you  present  has  often  been  submitted  > 
to  this  department.  It  appears  that  the  facts  in  the  individual 
cases  govern  largely.  The  statute  in  question,  Jec.  10178,  R.J. 

Mo.  1929 , disqualifies  or  prohibits  persons  while  kept  in  any 
poorhouse  or  other  asylum  at  public  expense  from  voting,  section 
2,  .article  VIII  of  the  Constitution  of  the  otate  of  Missouri 
contains  the  proviso  that  no  idiot,  no  insane  person  and  no  person 
while  kept  in  any  poorhouse  at  public  expense  shall  be  entitled 
to  vote.  The  statute  cannot  be  broader  than  the  constitutional 
section.  However,  we  are  only  concerned  with  the  words  "no  person 
while  kept  in  any  poorhouse  at  public  expense  ***+  shall  be  entitled 
to  vote." 


The  statute  contemplated  prohibiting  persons  under  certain 
disabilities  from  voting.  It  is  our  opinion  that  it  was  the 
intention  of  the  Legislature  to  prohibit  persons  legally  committed 
to  a county  poorhouse  or  infirmary  within  the  meaning  of  the 
statutes  respecting  the  support  of  the  county  poor  from  voting, 
section  12951,  R.o.  Mo.  1929  defines  those  deemed  to  be  poor  persons 
as  follows: 


"^ged,  infirm,  lame,  blind  or 
sick  persons,  who  are  unable  to 
support  themselves,  and  when  there 
are  no  other  persons  required  by  law 
and  able  to  maintain  them,  shall  be 
deemed  poor  persons." 

# 

sections  12953  to  12967  Inclusive  set  forth  the  powers  of 
the  county  court  in  respect  to  the  general  maintenance  of  the  poor. 
Under  section  12950,  R.o.  lio.  1929,  it  is  mandatory  on  the  county 
to  relieve,  maintain  and  support  poor  persons.  It  would  appear 
that  Mr.  Deiselhorst  Is  conducting  a private  home  for  poor  persons 
in  which  the  occupants  do  menial  tasks  and  that  he  receives 
charitable  contributions  in  the  form  of  money  and  clothing  for  the 
occupants  besides  the  sum  of  430.00  a month  from  the  county  for 
the  support  of  each  person. 

The  general  rule,  which  varies  according  to  the  constitu- 
tional and  statutory  provisions  in  the  state,  is  set  forth  in  £0 
Corpus  Juris,  Sec.  31,  p.  72,  as  follows: 
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"It  is  a general  rule,  affirmed 
by  constitutional  or  statutory 
provisions  in  3ome  states,  that 
as  a rule  persons  supported  in 
institutions  maintained  wholly  or 
partly  at  public  expense  or  by 
oharity  neither  lose  their  right 
to  vote  at  the  places  of  their 
former  residence  nor  acquire  the 
right  to  vote  in  the  districts 
wherein  such  institutions  are 
located,  jx  constitutional  pro- 
vision to  this  effect  is  not 
retroactive,  nor  does  tt  apply 
to  persons  in  institutions  which 
are  neither  public  nor  charitable 
within  the  meaning  of  the  law. 
ciince,  however,  the  question  of 
intention  is  important,  accord- 
ing to  the  weight  of  authority 
when  a person  voluntarily  abandons 
his  residence  and  becomes  an 
inmate  of  a public  or  charitable 
institution  with  the  intention 
of  making  it  his  permanent 
I’esidence,  he  becomes  a qualified 
voter  in  the  precinct  wherein  such 
institution  is  located  after  the 
required  period  of  residence,  not- 
withstanding a constitutional 
provision  of  the  nature  already 
stated,  but  there  are  cases 
holding  otherwise.** 


in  the  case  of  In  He  Hegistry,  10  Pa.  213,  it  was  held 
that  former  paupers  in  an  almshouse  who  have  been  discharged  as 
3uch  but  who  remain  in  that  institution  under  contract  of  ser- 
vices for  hire,  are  entitled  to  vote  as  residents  of  the  precinct. 

Again,  in  48  Corpus  Juris,  oec.  257,  p.  543,  the  general 
rule  in  regard  to  support  in  poorhouses,  is  thus  stated: 


"Unless  the  statute  expressly 
confers  on  overseers  of  the  poor 
the  power  so  to  do,  they  cannot 
remove  and  maintain  a poor  person, 
against  his  will,  in  a poorhouse 
outside  of  the  poor  district  to 
which  such  poor  person  belongs. 
Under  the  statutes  in  some  juris- 
dictions paupers  may  be  sent  to. 
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and  kept  in,  the  county  poor- 
house  at  the  expense  of  the 
county,  if  the  provisions  of  the 
statutes  as  to  the  persons  to  be 
admitted  and  the  proceedings 
preliminary  to  admission  are 
complied  with." 


COKCLUoION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  constitutional  section  and  the  statutory 
provision  refer  to  persons  who  are  legally  committed  to  poor- 
houses  or  infirmaries  within  the  meaning  of  sections  12950  to 
12967  inclusive,  H.o.  J4o.  1929.  The  fact  that  iir.  Delselhorst 
receives  compensation  from  the  county  would  not  of  Itself 
constitute  his  institution  a poorhouse  within  the  meaning  of 
those  sections  unless  it  is  primarily  a part  of  the  county 
poorhouse  or  infirmary  and  is  regarded  and  treated  as  such  by 
the  county. 

There  are  numerous  persons  throughout  the  otate  who 
receive  support  and  aid  from  their  county  when  not  confined  in 
a county  infirmary,  and  this  of  itself  does  not  disqualify  sueh 
persons  from  voting.  It  would  appear  that  kr.  Delselhorst  is 
more  or  less  maintaining  a private  home  and  the  arrangements 
with  the  county  are  probably  temporary  in  nature.  The  occupants 
of  the  home  are  not  permanent  - they  may  leave  at  will  or  be 
removed  by  relatives  or  by  Delselhorst  himself.  We  are 
therefore  of  the  opinion  that  the  occupants  of  the  £Lm*s  Home 
are  entitled  to  vote  in  the  coming  general  election. 


Respectfully  submitted. 


OLLIVER  nr.  NOLEN, 
assistant  attorney  General. 


APPROVED  2 


OWNsaH 


. HGFFI^N,  Jr., 
(acting)  .attorney  General 


SOLDIERS  AND  SAILORS:  Can  vote  in  St. Louis  County  If  they 

can  establish  a legal  residence, 
independent  of  the  fact  that  they  are 
soldiers  and  sailors  In  the  regular 
United  States  Army  and  Navy. 

October  27,  1936 

\ p|  LED 

Honorable  Oven  O.  Jackson,  Chairman 
i*>ard  of  Election  Comrissioners 
C lay t on , to i a a our 1 


Dear  Mr.  Jackson: 


This  Department  Is  In  receipt  of  your  letter  of 
October  16,  and  your  question  briefly  Is, 

"Can  soldiers  and  sailors  vote 
In  the  coming  election  in  St. 

Louis  County?" 

.fe  are  grateful  to  you  for  your  suggestions  and 
for  pointing  out  the  sections  which  relate  to  the  same. 

In  1921,  Laws  of  Missouri  1921  page  710,  by 
popular  vote  the  following  proposition  was  submitted  to 
the  people: 


"Soldiers'  Votes;  Absent  account 
of  Military  Service. 

That  section  11,  of  article  8, 
Constitution  of  Missouri  Is  here- 
by repealed  and  a now  section 
adopted  in  lieu  thereof: 

The  legislature  shall,  by  general 
law,  make  provision  enabling  quali- 
fied electors  of  this  state,  absent 
from  the  state  on  account  of  military 
service,  to  vote  at  general  and 
special  elections." 


In  1924,  Lection  6 of  Article  VII  of  the  Consti- 
tution was  adopted,  which  reads: 
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"qualified  electors  absent  from 
the  state  on  military  or  naval 
service  shall,  and  qualified 
electors  absent  from  their  counties 
but  within  the  state  may,  be  en- 
abled by  law  to  vote  at  general 
or  special  elections,'1 


Pursuant  to  tiie  provisions  of  Section  9 the 
legislature  has  enacted  absentee  ballot  otlng  In  Missouri, 
ihe  present  law  dealing  with  the  same,  amended  lllghtly 
In  1935,  Is  laws  of  Missouri  1933  pages  219  to  225,  In- 
clusive, The  present  situation  with  soldiers  and  sailors 
appears  to  be  there  Is  no  consitutlonal  prohibition  against 
them  voting.  Irrespective  of  the  provisions  of  Section  10178, 
Revised  Statutes  Missouri  1929. 

Referring  to  the  new  laws  relating  to  St, Louis 
County,  passed  by  the  legislature  In  1935,  page  230, Section 
2,  dealing  with  the  qualifications  for  voting.  Is  as  follows* 

"Every  citizen  of  the  United  States 
who  1 8 over  the  age  of  twenty-one 
years,  or  who  will  reach  the  age  of 
twenty-one  years  on  or  before  the 
day  of  the  next  elect 5 on.  Including 
primary  elections,  following  the 
registration  and  who  will  have  re- 
sided In  this  state  one  year  next 
preceding  the  first  election  held 
after  the  registration  and  during 
the  last  sixty  days  of  the  time 
shall  have  resided  In  the  county 
where  such  election  Is  held,  who 
has  not  been  convicted  of  bribery, 
perjury,  or  other  Infamous  crime, 
or  of  a misdemeanor  connected  with 
the  exercise  of  the  right  of  suf- 
frage , who  Is  not  kept  at  any  poor- 
house  or  other  asylum  at  public  ex- 
pense, except  the  soldier's  (soldiers') 
home  at  St. James  and  the  confederate 
home  at  Hlgglnwvflle^  who  Is  not  con- 
fined In  any  public  prison  or  jail  and 
who  Is  not  otherwise  disqualified  as  a 
voter  at  said  elect  ion, by  the  provisions 
of  the  Constitution  and  the  laws  of  the 
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state  of  i<IlS80uri , shall  be  entitled 
to  register  and  vote  at  such  primary 
election,  or  elections,  for  all  officers, 
state,  county  or  city  made  elective 
by  the  people,  or  at  other  elections 
held  In  pursuance  of  the  laws  of  the 
state,  but  shall  not  vote  elsewhere 
than  In  the  precinct  where  his  or  her 
name  Is  registered,  and  whereof  he 
or  she  Is  registered  as  a voter,” 


/.e  think  the  above  section  controls  the  quali- 
fications for  voting  In  St, Louis  County,  instead  of  faction 
10178.  Therefore,  each  voter  must  possess  the  qualifications 
as  set  forth  In  the  above  section.  There  Is  no  provision 
In  the  above  section  which  prohibits  or  grants  the  right  to 
soldiers  and  sailors  In  the  military  service  to  vote,  but 
we  are  confronted  with  the  provisions  of  Section  7 of  article 
VIII  of  the  Constitution  of  nilssouri,  which  is  as  follows* 

"Tor  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have 
gained  a residence  by  reason  of 
his  presence, or  lost  It  by  reason 
of  his  absence,  while  employed  in 
the  service  either  civil, or 
military,  of  this  state,  or  of  the 
United  States;  nor  while  engaged  In 
the  navigation  of  the  waters  of 
the  state,  or  of  the  United  States, 
or  of  the  high  seas,  nor  while  a 
student  of  any  Institution  of  learn- 
ing, nor  while  kept  In  a poor-house 
or  other  asylum  at  public  expense, 
nor  while  confined  in  public  prison.” 


There  has  never  been  any  construction  or  Inter- 
pretation made  by  our  courts  as  to  soldiers  and  sailors 
voting.  However,  we  think  the  decision  In  the  case  of 
Uoben  v.  uiurrell  195  -.:o.  App.  1.  c.  109,  Is  applicable  to 
soldiers  and  sailors.  In  principle: 

"Under  our  election  law  a student 
neither  loses  his  old  residence 
nor  gains  a new  one  during  his 
absence  from  the  former,  or  presence 
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at  the  latter.  It  Is  true  that  thla 
law  does  not  preclude  his  becoming 
a resident  and  voter  kt  the  school 
town  or  city,  tut  his  Intention 
must  be  evidenced  by  something  more 
than  his  mere  physical  stay  In  the 
place.  He  must  Intend  to  make  It 
his  home  - not  that  he  shall  remain 
for  life  - but  his  home  Indefinitely, 
And  so  If  he  comes  Into  the  place 
for  the  temporary  purpose  of  getting 
an  education  and  then  to  leave  for 
other  parts,  he  has  not  such  a resi- 
dence as  entitled  him  to  vote,  (inatter 
of  Garvey,  147  N.  Y.  117). 

"The  same  kind  of  residence  (except 
In  somQ  cases  as  to  length  of  time) 
necessary  to  make  a legal  voter  will 
qualify  a person  to  hold  office. 

Would  one  suppose  that  mere  students 
are  eligible  to  the  offices  at  the 
locality  of  the  school?  ihere  are 
municipalities  In  which  schools  are 
located,  where  the  students  out- 
number the  citizens  proper.  It 
certainly  would  strike  one  as  extra- 
ordinary to  learn  that  It  was  In 
the  power  of  these  nontaxpaying 
sojourners  to  wrest  the  city  or 
county  government  from  the  voice 
and  hand  of  the  permanent  citizens." 


CONCLUSION 


Vie  are  of  the  opinion  that  the  soldiers  of  the 
United  States  ..rmy  of  Jefferson  barracks  will  have  to 
present  more  evidence  than  the  mere  fact  that  they  are 
residing  physically  In  St. Louis  County.  'We  do  not  believe 
that  Lection  7 of  Article  VIII  expressly  prohibits  soldiers 
and  sailors  from  voting,  but,  as  stated  In  the  Goben  v. 
nturrell  case,  supra,  the  soldier’s  Intention  must  be 
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evidenced  by  something  more  than  his  mere  physical  stay  In 
the  place;  he  mu^t  Intend  to  make  It  hla  home,  not  neces- 
sarily for  life,  but  Indefinitely.  In  the  last  analysis. 

It  devolves  upon  the  judges  of  election  to  determine  whether 
the  soldiers  are  qualified  from  their  utterances,  as  is 
stated  in  the  case  of  In  re  Lankford  estate  272  Lo.  1. 

Vie  therefore  rule,  bearing  In  mind  what  we  have 
said  above,  that  the  soldiers  and  sailors  are  not  precluded 
In  St. Louis  County  from  voting  due  to  the  fact  that  they  are 
soldiers  and  sailors,  but  they  have  the  additional  burden 
of  proving  tiiat  they  are  bona  fide  residents  of  the  county, 
independent  of  the  fact  that  they  are  soldiers  and  sailors. 

Of  course,  soldiers  and  sailors  who  were  legal 
residents  of  St. Louis  County  before  entering  the  Array  can- 
not be  questioned;  and  soldiers  and  sailors  from  the  State 
who  possessed  residential  qualifications  In  the  State  of 
idissourl  before  entering  the  Array, can  cast  absentee  ballots 
in  the  State  of  Ails  sour  1. 


Respectfully  submitted. 


OLLIV-R  W.  ROLuH 

Assistant  Attorney  General 


APPROVE  )x 


JoMN  ii.  

(Acting)  Attorney  General 
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COUNTY  BUDBET  ACT:  Salary  of  Janitor  should  be  in  Class  4 

Estimate  for  Sup't.  of  County  Farm  should  be 
placed  in  Class  5f  when  superintendent  is  not 
paid  regular  salary  but  receives  compensation 
from  the  county  court  for  boarding  and  maintain 
/ ing  each  inmate* 


January  £9,  1936. 


honorable  H.L.  Jones, 
Clerk  of  County  Court, 
New  liadrid  County, 

New  Madrid,  Missouri . 


hear  oir: 


This  department  is  in  receipt  of  your  letter  of 
January  21  wherein  you  make  inquiry  as  to  the  classification 
of  certain  appointive  officials  of  the  county  under  the  County 
Budget  Act.  Your  letter  is  as  follows: 

"We  have  received  your  opinion  with 
regards  to  the  appropriations  for  the 
farm  Bureau  and  health  Officer,  in 
which  you  state  that  the  larm  Bureau 
is  optional  with  the  County  Court 
and  that  the  salaries  for  any  optional 
officer  should  be  paid  from  Class  six. 

"We  desire  Just  a little  further 
information;  the  janitor  of  the  Court 
House  is  appointive  by  the  County  Court 
for  a year  at  a time,  should  his  salary 
be  paid  from  Class  four  or  Class  six? 

"Also, with  reference  to  our  County  farm, 
we  appoint  a superintendent  for  a term 
of  one  year,  and  he  feeds  the  inmates 
on  a specified  basis  of  *14.50  per  month, 
the  county  to  furnish  their  clothes, 
smoking  tobacco,  etc.,  in  addition  to 
the  rate  for  feeding.  We  own  the  farm  and 
rent  it  to  the  superintendent  for  cash 
rent,  and  all  the  necessary  buildings  on 
it  for  the  inmates  are  furnished  by  the 
county.  We  have  been  paying  all  this 
expense  from  Class  Five.  Is  this  correct? 

"7/e  would  like  an  answer  to  these  questions 
immediately,  and  an  opinion  in  detail  is 
not  absolutely  necessary,  because  we  are 
preparing  our  budget  for  this  year." 
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I 

The  Janitor 


It  appears  that  the  janitor  of  a court  house  la  not 
appointed  under  the  provisions  of  any  statute,  however,  in 
the  various  counties  of  the  state  a janitor  of  the  court 
house  is  appointed,  usually,  as  stated  in  your  letter,  for  a 
period  of  one  year.  Hegardless  of  the  fact  thet  there  is  no 
statutory  authority  for  appointing  a janitor,  the  courts  of 
our  state  have  held  in  a number  of  decisions  that  it  is  the 
duty  of  the  county  court  to  provide  the  offices  with  a Janitor. 

In  the  case  of  -Swing  v.  Vernon  County,  216  Mo.  681, 
the  court  said  (l.c.  692-694): 

"Turning  to  other  cognate  sections 
it  becomes  plain  that  unless  the 
Legislature  deliberately  planned 
to  legislate  against  recorders  and 
in  favor  of  other  county  officers 
(an  unthinkable  position),  it  becomes 
plain  that  the  county  is  to  furnish 
the  necessaries  in  furniture,  fix- 
tures, etc.,  to  preserve  the  county 
records  and  make  them  usable  by  and 
useful  to  the  general  public.  No 
one  reading  statutes  relating  to 
clerks,  probate  Judges,  etc.,  can 
come  to  any  other  conclusion.  (oee 
H.3.  1899,  secs.  1647,  1648,  1654, 

1662,  1750,  1763,  6710,  522  and  523.) 
tty  section  1750,  supra,  the  circuit 
judges  in  cities  having  a population 
of  100,000  may  appoint  a Janitor  and 
the  duties  of  such  janitor  are  to 
keep  the  rooms  of  said  court  in  an 
orderly  and  clean  condition,  etc. 

'Je  assume  that  the  object  of  this 
statute  was  not  to  make  a statutory 
rule  in  favor  of  order  and  cleanliness 
in  great  cities  as  contradistinguished 
from  small  cities  and  counties,  but 
was  to  graft  on  an  exception  and  take 
* away  from  the  county  courts  of  counties 

having  such  cities,  the  appointment 
of  janitors  for  courtrooms--!. e. , the 
statute  by  excepting  counties  having 
such  cities  and  vesting  the  power  in 
the  circuit  courts  to  appoint  janitors 
there,  recognizes,  somewhat  by  way  of 
a negative  pregnant,  that  the  general 
duty  to  supply  janitor  services  in 
other  instances  rests  with  county  courts. 
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"Finally,  we  shall  assume  that  among 
civilized  people  approved  advances 
and  results  in  scientific  research 
make  Janitor  services  in  public  offices 
(i.e.,  the  prevention  of  the  propaga- 
tion and  spread  of  disease  from  filth) 
a necessity,  and  that  the  Legislature 
knew  and  gave  effect  to  that  feet. 
Buildings,  under  Revised  statutes 
1899,  section  6710,  for  clerks*  and 
recorders*  offices,  being  for  the  pres- 
ervation of  the  records  of  the  county, 
how  could  this  main  idea  have  effect 
if  those  records  are  not  to  be  kept 
and  preserved  free  from  deterioration 
from  filth?  Is  the  general  public  not 
interested  in  and  benefited  by  clean 
windows,  clean  floors,  clean  furniture, 
clean  spittoons,  heat  in  winter  and 
wholesome,  healthy  air  at  all  times 
in  public  offices?  It  is  useless  to 
argue  that  question.  It  answers  itself, 
r-nd  if  the  county  court,  as  the  agent 
of  the  general  public  in  county  affairs, 
without  legal  right  or  excuse,  refuses 
to  do  that  duty  in  the  recorder’s 
office,  what  is  the  recorder  to  do? 

Kis  only  sensible  course  is  to  do  what 
this  recorder  did,  viz.,  avoid  an 
unseemly  wrangle,  pay  it  out  of  his 
own  pocket  end  trust  to  the  courts  and 
the  law  to  reimburse  him.  'ihe  judgment 
on  the  first  count  is  affirmed." 


Therefore,  we  conclude  that  the  janitor  of  the  court 
house  receives  an  appointment  similar  to  the  county  physician, 
superintendent  of  the  county  farm,  county  highway  engineer,  etc. 

Class  4 of  the  County  Budget  Act  (i^ws  of  Lo.  1923,  page 
241)  provides: 


"The  county  oourt  shall  next  set  aside 
the  amounr  required  to  pay  the  salaries 
of  all  county  officers  where  the  same 
is  by  law  made  payable  out  of  the  ordinary 
revenue  of  the  county,  together  with 
the  estimated  amount  necessary  for  the 
conduct  of  the  offices  of  such  officers, 
including  stamps,  stationery,  blanks 
and  other  office  supplies  as  are  author- 
ized by  law.  cnly  supplies  for  current 
office  use  and  of  an  expendible  nature 
shall  be  Included  in  this  class.  Fur- 
niture, office  machines  and  equipment  of 
whatever  kind  shall  be  listed  under 
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class  six.n 

Class  4 refers  to  the  salaries  of  county  officers 
which  are  by  law  payable  out  of  the  ordinary  revenue  of  tha 
county.  The  question  arises  whether  or  not  this  would  include 
the  salary  of  the  janitor.  T e have  heretofore  held  that  the 
words  "salaries  of  all  county  officers"  included  both  elective 
and  appointive  officers. 


Conclusion 


It  is  the  opinion  of  this  department  that  it  was  the 
intention  of  the  Legislature  to  include  in  Class  4 all  officers 
and  appointees  whose  salaries  under  the  law  the  county  court 
is  bound  to  pay  out  of  the  general  revenue,  which  includes 
employment  for  the  fiscal  year;  hence,  it  is  our  opinion  that 
you  should  include  the  compensation  of  the  Janitor  of  the  court 
house  in  Class  4. 


II 

Superintendent  of  County  Farm 

Under  the  terms  of  Section  12958,  d.m.  Lo.  1929,  it  is 
the  duty  of  the  county  court  to  appoint  a superintendent  of  the 
county  infirmary,  said  section  providing  as  follows: 

"itfhenever  such  poorhouse  or 
houses  are  erected,  the  county 
court  shall  have  power  to  appoint 
a fit  and  discreet  person  to 
superintend  the  same  and  the  poor 
who  may  be  kept  thereat,  and  to 
allow  such  superintendent  a rea- 
sonable compensation  for  his 
services." 

The  above  section  states  that  reasonable  compensation  for 
the  services  of  the  superintendent  shall  be  allowed,  but  does 
not  state  in  what  form  or  in  what  manner  compensation  shall  be 
received  by  the  Superintendent.  It  is  a rather  unique  method 
that  your  county  compensates  its  Superintendent,  but  it  may  easily 
come  within  the  term  "reasonable  compensation". 

We  have  heretofore  held  that  the  compensation  of  the  super- 
intendent of  the  county  infirmary  should  be  placed  in  Class  4, 
but  due  to  the  unusual  method  which  your  county  uses  in  employing 
the  superintendent,  it  would  be  difficult  for  your  county,  in 
making  up  the  budget,  to  determine  just  whet  would  be  the  exact 
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compensation  for  the  year  for  the  ouperintendent  of  the  Infirmary. 
You  cannot  determine  how  many  inmates  will  be  cared  for  on  the 
basis  of  ^14.50  per  month  - the  Item  of  cash  rent  which  you 
exact  from  the  ouperintendent  can  be  determine4--in  fact,  the 
Superintendent  is  not  paid  a salary  in  the  ordinary  sense  of  the 
word,  he  appears  to  board  the  inmates  and  the  county  pays  the 
board. 

Class  5 of  the  County  Budget  act  (Laws  of  Lo.  1933,  oec.  2, 
page  342)  provides: 

"The  county  court  shall  next 
set  aside  a fund  for  the  oon- 
tingent  and  emergency  expense 
of  the  county,  which  shall  in 
no  case  be  more  than  one-fifth 
of  the  anticipated  revenue. 

From  this  class  the  county  court 
may  pay  contingent  and  incidental 
expenses  and  expense  of  paupers 
not  otherwise  classified.  Bo 
payment  shall  be  allowed  from 
the  funds  in  this  class  for  any 
personal  service,  (whether  salary, 
fees,  wages  or  any  other  emolu- 
ments of  any  kind  whatever) 
estimated  for  in  preceding 
classes . " 


Conclusion 


Under  the  method  employed  by  your  particular  county 
in  hiring  a superintendent  of  the  county  infirmary,  it  is  the 
opinion  of  this  department  that  the  estimate  should  be  placed 
in  Class  5,  and  that  the  same  can  be  termed  "contingent,  emergency 
and  incidental  expense,"  likewise,  the  items  of  clothing,  to- 
bacco, etc. 


Respectfully  submitted, 


iiFPRCVGD : 


GnnlVBti  I.  nCL£K, 

assistant  attorney  General 


TChT.  ] oil  Lot*.,  Jr., 
(Acting)  Attorney  General. 
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of  County  Treasury. 
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January  29,  1936, 


Honorable  Alvin  H.  Juergsnameyor 
Prosecuting  Attorney 
Warren  County 
Warren ton,  Missouri 


Dear  Sir: 

Aotaiorledgment  la  herewith  made  of  your  recmest 
for  an  opinion  of  this  office  on  the  following  matter: 

"The  County  Collector  advertises  land 
for  sale  under  the  dellnauent  tax  law. 

The  land  does  not  bring  the  amount  of 
the  taxes  the  first  time  advertised 
and  it  will  be  sold  again  next  year.  Is 
the  newspaper  entitled  to  its  pay  when 
the  land  is  advertised  or  must  the 
newspaper  wait  until  the  land  is  sold 
before  the  advertisement  Is  paid  for? 

If  the  newspaper  Is  paid  now,  does 

the  County  Court  advance  this  money  for 

the  Collector,  or  who  pays  the  newspaper?" 

The  publication  of  delinquent  lists  of  lands  and 
lots  was  originally  rovlded  for  In  Section  9962b,  page 
430,  Laws  of  Missouri  1933,  as  an  Integral  part  or  the 
Jones-Munger  Act.  By  an  examination  of  thie  rectlon  It  will 
be  seen  that  the  expense  of  such  printing  was  to  be  paid 
by  the  purchaser  of*  the  land  sold  and  the  cost  of  such 
printing  was  to  be  prorated  and  taxed  as  costs  of  the  sale. 
There  was  no  provision  whatsoever  for  the  taxing  of  these 
costs  against  the  county  or  for  the  county  advancing  to 
the  newspaper  the  cost  of  this  publication. 
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This  office  In  an  opinion  to  the  Missouri  Democrat, 
dated  August  18,  1933,  held  that  under  the  provisions  of  that 
Section  the  expense  of  publication  of  the  list  of  delinquent 
lot 8 could  not  be  charged  to  the  county  and  that  the  county 
court  had  no  authority  to  pay  such  costs  out  of  the  general  revenue. 

However,  the  Fif ty-elghth  General  Assembly  passed  Senate 
Bill  57,  which  became  operative  before  it  was  necessary  to  pub- 
lish the  list  of  delinquent  lands  and  lots  in  the  fall  of  1935. 

This  act,  found  at  page  402,  Laws  of  Missouri  1935,  amended 
Section  9952b,  by  striking  out  the  last  line  of  that  section 
and  enacting  in  lieu  thereof  the  following  sentence: 

"The  expense  of  suoh  printing  shall 
be  paid'  out  of  the  county  treasury 
and  shall  not  exoeed  the  rate  fixed 
in  the  county  printing  contract,  if 
any,  but  in  no  event  to  exceed  One 
Dollar  for  each  description,  which 
cost  of  printing  at  the  rate  paid  by 
the  county  shall  be  taxed  as  part 
of  the  costs  of  the  sale  of  any  land 
or  lot  contained  in  such  list." 

The  Legislature  could  have  had  but  two  things  in  mind 
by  making  this  change.  First,  to  make  it  unnecessary  for  the 
publication  to  wait  for  its  costs  until  the  taxes  had  been  paid, 
together  with  costs,  and  second,  to  provide  that  the  cost  of 
such  printing  be  advanced  out  of  the  County  treasury,  the  County 
receiving  reimbursement  therefore  when  and  if  the  costs  are 
collected.  The  section  is  silent  as  to  exactly  when  the  news- 
paper is  entitled  to  receive  its  pay.  However,  there  should 
be  little  question  as  to  this  matter.  It  should  receive  its 
compensation  a reasonable  time  after  proof  of  publication  is 
made,  or  as  soon  thereafter  as  the  county  ha9  funds  available 
under  the  budget  act  for  the  payment  of  this  expense. 

CONCLUSION. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
office  th;  t the  cost  of  the  newspaper  publication  is  to  be 
paid  for  from  the  oounty  treasury,  out  of  the  general  revenues 
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of  the  county  and  that  the  newspaper  Is  to  receive  its  com- 
pensation at  a reasonable  time  after  proof  of  publication  is 
made  and  the  account  has  been  presented  to  the  County  Court 
for  approval,  provided  the  county  has  funds  available  for  the 
payment  of  that  class  of  claim. 


As  lstant  Attorney 


APPROVED: 


john  

(Acting)  Attorney  General 


SCHOOLS : 


institutions  void. 


/ 


Use  of  public  funds  in  aid  of  sectarian 
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Hon.  Crosby  C.  Johnson, 
Prosecuting  Attorney, 
Caldwell  County, 
Hamilton,  Missouri. 


Hear  Sir: 


This  department  wishes  to  acknowledge  receipt  of 
your  request  for  an  opinion  under  date  of  April  29th,  as 
follows : 


"I  have  been  requested  to  submit  the 
following  question  to  you  for  your 
opinion 

"St.  Rita’s  is  a parochial  school 
maintained  by  the  Catholic  Church  in 
Clinton  County,  at  Cameron,  and  a part 
of  th8  school  is  a high  school.  Clinton 
County  adjoins  Caldwell  County,  and  a 
student  residing  in  one  of  the  common 
school  districts  in  Caldwell  County  has 
been  attending  the  St.  Rita’s  high  school 
this  current  school  year.  I understand 
that  no  arrangements  were  entered  into 
between  this  common  school  district  and 
the  high  school,  or  school  authorities 
conducting  this  high  school,  for  this 
student  to  attend.  The  Directors  of 
this  common  school  district  are  now 
being  asked  by  St.  Rita’s  to  pay  from 
the  district  funds  tuition  for  this 
student.  Can  they  legally  pay  from  the 
school  funds  tuition  for  a student  attend- 
ing such  a parochial  school?" 
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Section  9270q,  Lissouri  Statutes  Annotated  {Laws  of 
Missouri,  1935,  Section  16,  page  351),  reads  in  part  as  follows: 

"The  board  of  directors  of  each  and  every 
school  district  in  this  state  that  does  not 
r^aintain  an  approved  high  school  offering 
work  through  the  twelfth  grade  shall  pay 
the  tuition  of  each  and  every  pupil  resident 
therein  who  has  completed  the  work  of  the 
highest  grade  offered  in  the  school  or 
schools  of  said  district  end  ettends  an 
approved  high  school  in  another  district  of 
the  same  or  an  adjoining  county,  or  an 
approved  high  school  maintained  in  connec- 
tion with  one  of  the  state  institutions  of 
higher  learning,  where  work  of  one  or  more 
higher  grades  is  offered." 

What  i 8 meant  by  an  "approved  high  school"  as  used  in 
the  above  section?  Does  same  include  private  as  well  as  public 
schools? 

In  the  case  of  In  re  Estate  of  Kyan,  156  3.  W.  759,  1.  c. 
761,  174  luo.  App.  202,  the  court  said: 

»•  » * * it  is  the  duty  of  the  court,  in 
construing  statutes,  to  interpret 
particular  words  by  reference  to  the  con- 
text so  as  to  effectuate  the  intention 
of  the  lawmaicers  as  reflected  by  the 
entire  enactment,  if  such  may  be  fairly 
ascertained,  rather  than  to  declare  the 
precise  meaning  of  the  word  standing 
alone."  . 

In  examining  the  context,  we  find  the  following  sections 
of  the  revised  Statutes  of  Missouri , 1929,  which  leads  us  clearly 
to  the  conclusion  that  what  the  Legislature  had  in  rdnd  was 
public  schools  and  not  private  schools. 

Section  9447  authorizes  the  State  Superintendent  of 
Schools  to  classify  the  "public  hi p h schools  in  the  state" 
as  follows: 


"The  state  superintendent  of  public 
schools  shall  have  authority  to  classify 
the  public  high  schools  in  the  state 
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Into  first,  second  and  third  classes, 
and  shall  prescribe  ioinimum  courses  of 
study  for  each  class:  * * * * 

And  section  9448  authorizes  the  state  -superintendent 
to  inspect  and  approve  then,  as  follows: 

"lor  the  purpose  of  classifying  high 
schools  and  having  their  work  accredited 
by  higher  educational  institutions,  the 
state  superintendent  of  public  schools 
shall,  in  person  or  by  deputy,  inspect 
and  examine  any  high  school  making  appli- 
cation for  classification,  and  he  shall 
prescribe  rules  and  regulations  governing 
such  Inspection  and  exarni  net  ions,  and 
keep  couplets  record  of  all  inspections, 
examinations  and  recommendations  made.  He 
shall,  from  tire  to  time,  publish  lists 
of  classified  high  schools:  Provided,  he 
may  drop  any  school  in  its  classification, 
if,  on  reinspection  or  re-exa  uination,  he 
finds  that  such  school  does  not  maintain 
the  required  standard  of  excellence.” 

However,  should  there  still  be  any  question  as  to 
whether  "approved  high  echools”  as  used  in  Section  9270q,  supra, 
included  private  as  well  as  public  schools,  these  doubts  are 
dispelled  by  the  following  constitutional  provision  and  cases 
interpreting  same. 

Article  XI,  section  11,  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Neither  the  General  assembly  nor  any 
county,  city,  town,  township,  school 
district  or  other  municipal  corporation, 
shall  ever  --ake  an  appropriation  or  pay  from 
any  public  fund  whatever,  anything  in  aid 
of  any  religious  creed,  church  or  sectarian 
purpose,  or  to  help  to  support  or  sustain  any 
private  or  public  school,  academy,  seminary, 
college,  university  or  other  institution  of 
learning  controlled  by  any  religious  creed, 
church  or  sectarian  denomination  \?hatever; 
nor  shall  any  grant  or  donation  of  personal 
property  or  real  estate  ever  be  made  by  the 
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State,  or  any  oounty,  city,  town  or  other 
municipal  corporation,  for  any  religious 
creed,  church  or  sectarian  purpose  what- 
ever. " 

v/e  have  been  unable  to  find  any  Lissouri  cases  con- 
struing the  above  constitutional  provision,  and  hence  we  must 
look  to  states  having  similar  constitutional  provisions  for 
interpretation. 

In  the  case  of  Dynod  of  Dakota  v.  State,  2 s.  D.  366, 
50  H.  W.  632,  1.  c.  635,  the  court  said: 

"*  * * the  framers  of  our  state  constitu- 
tion intended  to  euard  with  zealous  care 
the  funds  of  the  state,  counties,  and 
municipalities,  collected  from  taxes  im- 
posed upon  all  the  members  of  the  community, 
composing  the  various  religious  sects,  from 
beln&  appropriated  for  the  benefit  of  or  to 
aid  any  one  or  more  sectarian  schools  or 
institutions,  or  in  fostering  or  building  up 
any  one  or  more  sects  within  the  state.  The 
policy  of  prohibiting  the  use  of  funds  be- 
longing to  all  for  the  benefit  of  one  or 
more  religious  sects  has  been  adopted  in  most 
of  the  states.  No  one,  we  think,  can  mi stake 
the  intention  of  the  framers  of  the  constitu- 
tion, as  expressed  in  these  various  sections 
of  that  instrument,  to  prohibit  in  every  form, 
whether  as  a gift  or  otherwise,  the  appropria- 
tion of  the  public  funds  for  the  benefit  of  or 
to  aid  any  sectarian  school  or  institution. 

//hat,  then,  constitutes  benefit  or  aid? 

,/ebster  defines  'benefit*  to  mean  'whatever 
contributes  to  promote  prosperity;  * * * add 
value  to  property;  advantage;  profit.*  'To 
aid*  is  defined  by  the  same  author  'to  support, 
either  by  furnishing  strength  or  means  to  help 
to  success.'  The  demand  of  plaintiff  is  for 
money  due  for  the  tuition  of  a class  of 
students  alleged  to  have  been  instructed  under 
a contract  with  the  board  of  education. 

Y/ould  not  the  payment  of  this  demand  be 
for  the  benefit  of  or  to  aid  the  university? 

Is  not  the  tuition  received  from  every 
student  for  the  benefit  of  or  to  aid  the 
school,  to  support,  to  strengthen,  it?  Do 
not  such  institutions  depend  mainly 
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upon  the  tuition  fees  of  students  they  can 
obtain  for  their  support?  But  the  learned 
counsel  for  plaintiff  strenuously  contends 
that  the  sum  due  plaintiff  will  not  be  con- 
tributed for  the  benefit  of  or  to  aid  the 
university,  but  in  payment  for  services 
rendered  the  state,  or  to  its  students,  in 
preparing  them  for  teaching  in  the  public 
schools.  This  contention,  while  plausible, 
is,  we  think,  unsound,  and  leads  to  absurd 
results.  If  the  state  can  pay  the  tuition 
of  25  students,  why  may  it  not  .'Maintain  at 
the  institution  all  that  the  institution  can 
accommodate,  tnd  thereby  support  the  institu- 
tion entirely  by  state  funds?  The  theory  con- 
tended for  by  counsel  would,  in  effect,  render 
nugatory  the  provisions  of  the  constitution, 
as  the  claim  that  the  appropriation  was  made  as 
compensation  for  services  rendered  could  be 
made  in  all  cases.  This  theory,  carried  out 
to  its  legitimate  results,  would  enable  any 
one  leading  sect  to  control  the  schools, 
institutions,  and  funds  of  the  state,  as  it 
could  claim  it  was  rendering  services  for 
the  funds  appropriated.  It  was  undoubtedly 
to  prevent  such  possible  results  that  these 
provisions  were  Inserted  in  the  constitution. 

It  -.atters  not  how  much  consideration  has  been 
given  by  services  rendered,  the  language  is 
emphatic  and  unqualified  that  no  money  shall 
be  given  or  appropriated  for  the  benefit  of  or 
to  aid  any  sectarian  school,  society,  or 
institution.  The  paying  of  the  tuition  of 
pupils  in  the  Pierre  University  to  the  plain- 
tiff in  this  case  will,  in  cur  opinion,  be 
for  the  benefit  of  or  to  aid  such  school  or 
institution,  and  is  clearly  within  the  prohibi- 
tion of  the  constitution." 

And  in  the  case  of  Bennett  v.  City  of  La  Grange, 

153  Ga.  428,  112  S.  fi.  482,  1.  c.  485,  the  court  said: 

"By  a law  of  that  state  the  territorial 
board  of  education  was  authorized  to 
designate  private  universities,  colleges, 
and  academies  in  which  instruction  should 
be  given  to  pupils  in  the  methods  of 
teaching,  and  in  pursuance  of  this  law  the 
board  of  education  contracted  with  Pierre 
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University,  a Presbyterian  institution,  for 
the  instruction  of  a class  of  students  in 
pedagogy.  The  bucrer.e  Court  of  south 
Dakota  held  that  the  prohibition  in  the 
Constitution  of  that  state  against  the 
appropriation  of  money  or  other  roperty 
to  aid  any  sectarian  school  applied  to  all 
appropriations  to  such  schools,  whether  made 
as  a donation  or  in  payment  for  services 
rendered  the  state  by  such  school,  and  that 
the  contract  between  the  board  of  education 
and  this  Presbyterian  university  was  void 
because  in  conflict  with  the  above  provision 
of  tne  Constitution  of  that  state,  bynod  of 
i>&£Ota  v.  state  of  oouth  sakote,  2 a.  b.  366, 

50  H.  >•  632,  14  L.  a.  A.  418.  A school  con- 
nected with  an  orphan  asylum  controlled  by 
officers  of  the  latter  who  were  bisters  of 
Charity  of  the  Kouen  Catholic  church  in  which 
relitious  instruction  is  given  to  ftoiaan 
Catholic  children  is  a sectarian  institution 
within  the  constitutional  provision  against 
using  public  funds  for  ’sectarian  purposes.* 
State  v.  Hallock,  16  Nev.  373.  l‘he  inhibition 
of  section  3,  art.  8,  of  the  Illinois  constitu- 
tion, against  any  payment  from  public  funds  in 
aid  of  any  sectarian  institution  prohibits 
payment  by  cook  county  for  the  tuition  and 
rjaintenance  of  dependent  girls,  committed  by 
the  county  court,  under  the  law  of  tha't  state, 
to  the  Chicago  Industrial  School  for  Girls,  a 
corporation  which  places  the  girls  corjnitted 
to  it  in  certain  institutions  under  the  con- 
trol of  the  Korean  Catholic  Church,  and  to 
which  Institution  such  payments  would  in  fact 
go.  Cook  County  v.  Chicago  Industrial 
Schools  for  Girls,  125  111.  540,  18  N.  E. 

183,  1 I . R.  A.  437,  8 Am.  St.  Rep.  386. 

In  the  case  last  cited  the  Supreme  Court  of 
Illinois  held  that — 

n,lioney  paid  to  a school  in  consideration 
for  services  rendered,  and  not  as  a mere 
gratuity,  is  none  the  less  an  aid  to  the 
school,  and  is  therefore  within  the  constitu- 
tional inhibition  against  the  use  of  public 
funds  to  aid  sectarian  schools. * 
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"Counsel  for  defendants  in  error  strongly 
rely  upon  the  case  of  Dunn  v.  Chicago  In- 
dustrial school  for  Girls,  £80  111.  613, 

117  N.  A.  735,  L.  R.  A.  1918B,  207,  in  which 
the  Supreme  Court  of  Illinois  held  that — 

’"The  payment  to  the  Chicago  Industrial 
School  for  Girls,  an  Incorporated  Catholic 
school  (under  the  control  and  jnpnageE;ent 
of  the  P.oruan  Catholic  Church),  by  Cook 
county,  of  an  amount  less  than  the  actual 
cost  of  clothing,  medical  care,  and  attention, 
and  education  and  training  in  useful  arts  and 
domestic  science  for  the  maintenance,  etc., 
of  Catholic  girls  committed  thereto  by  the 
Juvenile  Court  Act,  * • * is  not  in  violation 
of  the  provision  of  the  Illinois  Constitution 
which  prohibits  "any  appropriation  or  pay- 
ment, from  any  public  fund  whatever,  of  any- 
thing In  aid  of  any  church,  or  sectarian 
purpose. " ' 

" ,.e  cannot  agree  with  the  conclusion  reached 
by  the  supreme  Court  of  Illinois  in  this  case. 
The  argument  by  which  the  court  reached  its 
conclusion  therein  is  not  satisfactory.  This 
argument  is  based  on  the  facts  that  in  the 
preamble  to  the  Constitution  of  Illinois  ex- 
pression is  given  to  the  gratitude  of  its 
people  for  the  religious  liberty  which  they 
had  been  permitted  to  enjoy,  that  the  Constitu- 
tion of  Illinois  declared  for  the  'free 
exercise  and  enjoyment  of  religious 
profession  and  worship,  without  discrimina- 
tion,' and  that  the  Constitution  provided 
that  property  used  exclusively  for  religious 
purposes  may  be  exempted  from  the  burden  of 
taxation.  Tbe  court  further  says  that 
the  people  of  thet  state,  not  only  did  not 
declare  hostility  to  religion,  but  regarded 
its  teachings  and  practices  as  a public 
benefit,  which  might  be  enualed  to  the  pay- 
ment of  taxes.  The  court  further  ssys  that 
it  was  not  the  intention  of  the  Constitution 
that  institutions  to  which  wards  of  the  state 
might  be  committed  should  be  absolutely 
divorced  from  religion  or  religious  teaching. 
The  court  further  put  its  decision  upon  the 
ground  thet  this  school  received  less  than 
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the  cost  of  the  training  of  the  girls  com- 
mitted to  its  care,  and  therefore  it  did  not 

amount  to  giving  aid  to  the  school.  The 
court  likewise  undertook  to  distinguish  the 
case  it  then  had  under  consideration  from 
that  of  County  of  Cook  v.  Chicago  industrial 
ochool  for  Girls,  supra.  The  distinction  drawn 
between  the  two  cases  is  that  it  did  not 
appear  In  the  former  case  that  the  school  was 
getting,  less  than  the  cost  of  the  service  it 
rendered  to  the  county  of  Cook. 

"The  reasoning  of  the  Supreme  Court  of  Illinois 
in  Junn  v.  Chicago  Industrial  School  for  Girls, 
supr:  , does  not  appeal  to  uc.  It  is  true  that 
the  Constitution  of  Illinois  does  not  declare 
hostility  to  religion.  So  the  Constitution  of 
Georgia  does  not  declare  hostility  to  religion. 

The  Constitution  of  Illinois  declares  in  favor  of 
religious  liberty;  so  does  the  Constitution  of 
Georgia.  The  Constitution  of  Illinois  exempts 
property  used  for  relirious  purposes  from  taxa- 
tion; so  does  the  Constitution  of  Georgia.  But 
both  Constitutions  declare  against  giving  aid 
to  sectarian  schools  and  institutions.  .Then  the 
state  selects  a sectarian  institution  of  learning, 
and  commits  to  such  institution  its  wards,  for 
whose  maintenance  and  education  it  pays,  it  gives 
the  most  substantial  aid  to  such  an  instituion. 

On  the  same  principle  the  state  could  undertake 
to  educete  all  Its  children  in  such  sectarian 
institution,  and  pay  them  for  the  education  of 
its  children  in  such  institution  rather  than  in 
public  schools  and  public  institutions  of  learn- 
ing. .uiy  such  course  would  be  giving  the  most 
valuable  aid  to  such  sectarian  schools  and 
institutions. 

"So,  when  the  city  of  La  Grange  made  the 
contract  with  the  -alvatlon  ._rmy,  by  which 
the  latter,  a sectarian  institution,  as- 
sumed the  care  of  the  poor  of  that  city, 
although  at  actual  cost,  this  was  tlvinu  a 
great  advantage  and  the  most  substantial  aid 
to  the  Salvation  .^rmy  in  the  prosecution  of 
it 8 benevolent  and  religious  purposes.  The 
giving  of  loaves  and  fishes  is  a powerful 
instrumentality  in  the  successful  prosecution 
of  the  work  of  a sectarian  institution,  so 
we  are  of  the  opinion  that  the  taking  of  money 
fror  the  public  treasury  of  the  city  of 
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La  Grange,  in  payment  to  the  Salvation 

for  its  cure  of  the  poor  of  that  city, 
amounts  to  the  talcing  of  money  from  its 
treasury,  directly  end  indirectly,  in  aid 
of  this  sectarian  institution,  in  violation 
of  this  provision  of  the  Constitution  of 
Georgia. " 

And  in  the  case  of  «illlams  v.  Jtanton  Common  School 
District,  191  5.  W.  507,  1.  c.  514  (withdrawing  former  opinion, 
172  Ky.  133,  188  S.  VT.  1058),  the  court  said: 


"It  may  be  true,  end  we  are  not  dipposed  to 
doubt  it,  that  the  plan  under  which  these 
two  institutions  operated  was  very  beneficial 
to  the  children  enrolled  in  the  graded 
school,  and  that  under  its  operation  they 
derived  moral  as  well  as  educational  ad- 
vantages that  could  not  be  secured  if  the 
graded  school  were  conducted  as  an  independent 
institution  entirely  free  from  the  control  or 
supervision  of  Stanton  College  or  its  public 
spirited  president.  But  no  odds  how 
beneficial  to  the  graded  school  or  children 
the  scheme  may  have  been,  it  cannot  be  doubted 
that  it  was  opposed  to  the  spirit  of  the  laws, 
and  its  invalidity  is  not  to  be  condoned  be- 
cause the  trustees  of  the  grades  school  and 
e majority  of  the  patrons  of  the  school 
approves  it.  If  it  has  the  approval  of  all 
the  patrons  and  all  the  children,  it  would 
yet  be  open  to  the  condemnation  that  it 
v as  in  violation  of  the  Constitution  as 
well  as  antagonistic  to  the  public  policy 
of  the  state.  The  trustees  seem  to  have  had 
the  impression  that  because  the  arrange- 
ment was  a good  thing  for  the  graded  school, 
no  one  else  should  question  its  propriety, 
but  the  trustees  of  graded  schools  should 
not  forget  that  these  schools,  as  well  as 
all  common  schools,  are  state,  not  local, 
institutions,  and  the  people  of  the  whole 
state  are  concerned  in  everything  that  af- 
fects any  one  of  them  either  for  good  or 
evil. 


"To  authorize  the  validity  of  this  arrange- 
ment here  in  question  would  be  to  encourage 
the  creation  of  other  like  arrangements  be- 
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tween  other  graded  and  common  schools  and 
other  sectarian  institutions,  and  presently  we 
would  have  the  common  schools  here  and  there 
throughout  the  stAte  operated  in  connection 
with  that  denominational  school  that  happened 
to  hare  the  largest  influence  and  membership 
in  the  particular  community  where  the  union 
was  made.  That  such  a course  would  surely 
create  deep  and  hitter  resentment  and  dissatis- 
faction among  many  people  and  in  many  parts  of 
the  state,  und  result  in  lasting  injury  to  the 
common  school  system,  must  be  admitted  when 
thought  is  given  to  the  religious  sentiments 
and  prejudices  entertained  by  large  numbers  of 
our  people  that  manifest  themselves  in  many 
different  forms  of  exnression. 

"Cne  phase  of  this  strong  sectarian  sentiment 
finds  a_jple  and  wide-spread  illustration  in 
the  well-known  fact  that  th  re  are  thousands 
of  good  men  and  women  who  will  not  send  their 
children  to  any  school  that  is  controlled  by 
or  under  the  Influence  of  a denominational 
institution  or  church  that  teaches  doctrines 
or  inuulges  in  forms  of  worship  that  do  not 
meet  their  approval.  To  compose  this  uneasy 
spirit  that  was  abroad  in  the  land,  to  quiet 
the  conscientious  scruples  of  those  justly 
opposed  to  forced  contributions  in  aid  of 
sectarian  institutions,  and  save  the 
common  school  from  denominational  criticism 
and  attack,  the  prohibition  against  the 
union  of  church  and  school  found  voice  in 
the  organic  law,  and  its  pronouncement  must 
be  scrupulously  adhered  to  so  that  no 
parent  anywhere  in  the  state  may  have  it  to 
sey,  as  did  one  of  the  plaintiffs  in  this 
case,  that  he  would  not  patronize  the  common 
school  in  tis  neighborhood  because  it  was 
under  the  control  of  religious  body  whose 
tenets  or  practices  he  could  not  accept. 

"The  common  school,  however  numble  its 
surroundings  or  deficient  its  curriculum,  is 
the  most  valuable  public  institution  in  the 
state,  and  its  efficiency  and  worth  must  not 
be  impaireu  or  destroyed  by  entangling  it  in 
denominational  or  sectarian  alliances.  Am 
an  independent,  nonsectarian  unit,  it  is  en- 
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titled  to  the  sincere  and  energetic  support 
of  all  the  people  of  the  state,  ts  well  as  to 
the  hearty  good  will  of  all  classes,  irrespec- 
tive of  their  religious  views  or  church 
affiliations,  and  this  on  account  of  the  ines- 
timable blessing  it  confers  on  thousands  of 
girls  and  boys  in  affording  them  the  only 
opportunity  for  acquiring  an  education  that 
could  come  within  their  reach;  and  if  it  is 
to  live  and  grow  in  usefulness  and  strength, 
as  it  will  surely  do,  the  spirit  of  the 
Constitution  must  pervade  its  life  and  leave 
no  man  to  say  it  has  lost  its  carefully 
builded  and  jealously  protected  uadenoruin  tional 
and  nonsecterian  character.  This  school  system 
derives  its  support  from  the  communicants  of 
all  churches,  without  being  subservient  to 
any  of  them,  and  its  integrity  and  its  safety 
depend  on  a strict  adherence  to  the  principle 
of  separation  of  church  and  school,  not  only 
according  to  the  letter,  but  to  the  spirit, 
of  the  Constitution. 

"Having  these  views,  and  to  imdce  clear  and 
certain  our  determination  to  preserve  the 
spirit  of  the  Constitution  in  its  efforts 
to  keep  separate  church  and  school,  we  not 
only  hold  that  it  is  a violation  of  the 
Constitution  to  appropriate  any  part  of  the 
coupon  school  fund,  'in  aid  of  any  church, 
sectarian  or  denominational  school,'  but 
equally  unlawful  for  the  trustees  of  any 
common  or  graded  coiumon  school  or  eaucational 
institution,  supported  in  whole  or  in  part 
by  public  funds  raised  by  taxation  or  dedicated 
to  common  school  purposes,  to  enter  into  any 
contracts,  agreements,  or  arrangements  through 
or  under  which  such  school  or  educational 
institution  may  be  brought  directly  or  in- 
directly under  the  influence,  control,  or 
supervision  of  any  denominational  or  sectarian 
institution  or  school." 


An  examination  of  the  cases  leads  us  to  the  conclusion 
that  the  weight  of  authority  is  to  the  effect  that  a contract 
between  a state,  county,  city,  school  district  or  other 
political  subdivision  and  a sectarian  institution,  whereby  the 
former  agrees  to  nay  the  latter  for  services  rendered  or 
expenditures  incurred  thereunder,  is  within  the  meaning  of  the 
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constitutional  provision  inhibiting  the  use  of  public  funds 
in  aid  of  sectarian  institutions  and  void. 

In  the  instant  case  the  claiiu  for  tuition  by  St.  Rita*s 
is  not  even  supported  by  a contract  with  the  board  of  directors 
of  the  school  district,  and  we  are  therefore  of  the  opinion 
that  payment  of  tuition  to  the  parochial  school  of  school 
funds  would  be  within  the  weaning  of  article  jli  , section  11, 
of  the  l.issouri  Constitution  prohibiting  the  use  of  public 
funds  in  aid  of  sectarian  institutions  and  void. 


Respectfully  submitted. 


•Vi...  ORR  iiAnYih&h, 
assistant  Attorney  General. 


APfRGThL: 


JOHii  .V.  Jr., 

(Acting)  Attorney  General. 


MW:HR 


DRUGS:  A person  may  not  use  the  worn  "drugs”  in  his  business 
or  advertisement  unless  he  be  a licensed  pharmacist. 


December  22,  1936. 


Hon.  A.  H.  Juertensmeyer , 

Prosecuting  attorney, 
war  rent  on,  ..issouri. 


FILED 


Dear  Sir: 


This  department  is  in  r^ceirt  of  your  request  for 
an  opinion  under  date  of  Decer her  17th,  wherein  you  state 
as  follows : 


II. 

"A  owns  and  operates  a news  stand 
and  confectionary  and  has  put  in  a 
supply  of  patent  medicines.  Is  he 
allowed  to  use  in  his  advertisement 
and  on  his  letterheads  the  word 
•drugs? 1 " 


Section  13140,  R.  t>.  i(.o.  1929,  provides  in  part  as 

follows : 


"It  shall  be  unlawful  for  any  person 
not  licensed  as  a pharmacist  within 
the  meaning  of  this  chapter  to  conduct 
or  manage  any  pharmacy,  drug  or  chemi- 
cal store,  apothecary  shop  or  other 
place  of  business  for  the  retailing, 
compounding  or  dispensing  of  any  drugs, 
medicines,  chemicals  or  poisons,  or 
for  the  compounding  of  physicians' 
prescriptions,  or  to  Keep  exposed  for 
sale,  at  retail,  any  drugs,  medicines, 
chemicals  or  poisons,  except  as  herein- 
after provided,  * * * *:  Provided, 
however,  that  nothing  in  this  section 
shall  be  so  construed  as  to  apply  to 
the  sole  of  patent  and  proprietary 
medicines,  * * * 
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Under  the  above  section,  a person  can  not  conduct  a 
"drug*  store  or  keep  "drugs'*  closed  for  sale  unless  he  be  a 
licensed  pharmacist.  patent  medicines,  however,  are  an  ex- 
ception and  may  be  sold  at  other  than  drug  stores. 

Section  13154,  R.  S.  lo.  1929,  provides  as  follows: 

"It  shell  be  unlawful  for  eny  per- 
son not  legally  licensed  as  a 
pharmacist  to  take,  use  or  exhibit 
the  title  of  pharmacist,  or  licensed 
or  registered  pharmacist,  or  the 
title  druggist  or  apothecary,  or 
any  other  title  or  description  of 
like  impoit;  and  it  shall  be  unlawful 
for  any  person  not  legally  licensed 
as  an  assistant  pharmacist  to  take, 
use  or  exhibit  the  title  of  assistant 
pharmacist  or  any  other  title  or 
description  of  iitce  import." 


To  use  or  display  the  word  "drugs  " would  be  tantamount 
to  the  use  or  display  of  the  word  "druggist"  for  both  would 
indicate  that  A was  a dealer  in  drugs. 

In  the  cate  of  State  v.  Cliipp , 121  Lo.  App.  556,  1.  c. 
559,  the  court  said: 

" * * * defendant  contends  that  a 
dealer  in  dru^.s  and  a druggist  mean 
the  same  thing — that  the  terms  are 
synonymous.  For  the  purpose  of  the 
case,  we  will  assume  that  defendant's 
contention  is  correct,  of  which  we 
have  no  doubt." 

V/e  are  of  the  opinion  thet,  although  A may  sell  patent 
medicines  without  being  a licensed  pharmacist,  by  placing  the 
word  "drugs"  in  his  advertisement  and  on  his  letterheads  he  in- 
tends to  convey  to  the  public  thet  he  is  a druggist,  end  thus 
violates  Section  13154,  supra. 


Yours  very  truly. 


><m.  Uh.it  SAuYkRb, 

AlPnOYAU:  assistant  Attorney  General. 


( Acting)  Attorney  General. 


C0U1ITY  DUDGtT  ACT:  Special  tax  levy  of  .07  authorized  by 

section  7891  is  not  to  be  included  in 
the  term  revenue  as  used  in  the  budget 
Act* 


January  21 , 1936. 


Honorable  0*  A*  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
January  8,  1936,  wherein  you  present  a question  involving 
the  funds  for  taxes  levied  for  special  road  and  bridge 
purposes  as  they  may  be  affected  by  the  County  Budget 
Act.  Your  letter  is  as  follows: 

"The  County  Clerk,  has  asked  me  to 
obtain  an  opinion  from  your  office 
on  the  following  question. 

"Should  a tax  levied  for  a special 
purpose  such  as  a *07  levy  for  road 
and  bridge  purposes,  be  budgeted 
under  the  County  Budget  Law  of  1933? 

Is  it  to  be  considered  as  a County 
hevenue  and  budgeted  as  other  revenue? 

"I  will  thank  you  for  your  opinion 
on  this  question*" 

In  1933  the  legislature  passed  what  is  termed  the 
County  Budget  Act.  The  first  eight  sections  are  applica- 
ble to  counties  of  the  population  of  Montgomery  County. 
Under  Section  1,  page  540  of  the  Act,  we  f!nd  the  follow- 
ing provision: 

"Whenever  the  terra  revenue  is  used 
in  this  act  it  shall  be  understood 
and  taken  to  mean  the  ordinary  or 
general  revenue  to  be  used  for  the 
current  expenses  of  the  county  as  is 
provided  by  this  act  regardless  of 
the  anurcefrom  which  derived." 


Another  provision  is  as  follows: 
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"The  receipts  shall  show  the  cash 
balance  on  hand  as  of  January  first 
and  not  obligated,  also  all  revenue 
collected  and  an  estimate  of  all 
revenue  to  be  collected,  also  all 
moneys  received  or  estimated  to  be 
received  during  the  current  year." 

Under  Section  2,  page  341,  the  County  Court  has  the 
duty  of  classifying  proposed  expenditures  In  five  different 
definite  classes  within  a reserve  to  be  placed  Into  class 
six. 

Under  Section  fe,  page  3*3,  under  the  classifications 
of  "Estimated  Receipts"  Is  the  following: 

"Estimated  from  taxes  for  ordinary 
revenue  for  current  year. 

"Other  revenue  (each  source  shall 
be  stated  separately)  estimated. 

"Total  estimated  county  revenue 
for  the  current  year  from  all 
sources." 

In  classifying  the  proposed  expenditures  and  the  cur- 
rent revenue  of  the  county  for  any  one  year,  the  repair 
and  upkeep  of  roads  is  not  mentioned  by  the  Legislature* 
Class  3 is  as  follows: 

"The  county  court  shall  next  set 
aside  and  apportion  the  amount  re- 
quired, if  any,  for  the  upkeep, 
repair  or  replacement  of  bridges 
on  other  than  state  highways  (and 
not  In  any  special  road  district) 
which  shall  constitute  the  third 
obligation  of  the  county." 

Section  9874  fi.  S.  Mo*  1929,  which  was  expressly  re- 
pealed by' the  County  Budget  Act,  contained  the  following 
provision  relating  to  roads  and  bridges: 

"II.  A sum  sufficient  for  the  pay- 
ment of  all  necessary  expenses  for 
the  building  of  bridges  and  repair- 
ing of  roads.  Including  the  pay  of 
road  overseers  of  such  county." 
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Thus  it  will  be  noted  that  the  repairing  and  upkeep 
of  roads  and  bridges  was  formerly  contained  in  one  class 
of  the  county  revenue,  p*  lor  to  the  passage  of  the  County 
Budget  Act,  but  the  County  budget  Act  refers  only  to  the 
repair  and  upkeep  of  bridges  and  contains  no  class  or  pro- 
vision relating  to  the  repair  and  upkeep  of  roads.  There- 
fore, we  are  confronted  with  the  question  of  what  is  in- 
cluded in  the  expression  used  by  the  Legislature,  namely: 
"for  the  current  expenses  of  the  county  as  Is  provided  by 
this  act  regardless  of  the  source  from  which  derived." 

Section  9867,  R.  S.  Mo*  1929,  is  as  follows: 

"The  following  named  tax?  s shall 
hereafter  be  assessed,  levied  and 
collected  in  the  several  counties 
in  this  state,  and  only  in  the  man- 
ner, and  not  to  exceed  the  rates 
prescribed  by  the  Constitution  and 
laws  of  this  state,  vie:  The  state 
tax  and  the  tax  necessary  to  pay  the 
funded  or  bonded  debt  of  the  state, 
the  funded  or  bonded  debt  of  the 
county,  the  tax  for  current  county 
expenditures,  the  taxes  certified 
as  necessary  by  cities.  Incorporated 
towns  and  villages,  and  for  schools. " 

Section  9986,  R.  S.  Mo*  1929,  related  to  the  divi- 
sion of  the  county  revenue,  but  said  section  was  expressly 
repealed  by  the  Legislature  in  enacting  the  County  Budget 
Act* 


Relating  to  current  county  expenditures,  the  court 
In  the  case  of  State  v.  St*  Louia-San  Francisco  Ry.  Co*, 
247  s.  V.  182,  1.  c.  184,  said: 

"The  revenue  collected  to  pay  past 
Indebtedness  must  be  applied  to 
that  purpose  and  may  not  be  appor- 
tioned under  section  12866  for 
current  county  expenditures*  State 
ex  rel.  v*  Hortsman,  149  Mo*  290, 

297,  50  S.  W*  811*  Current  county 
expenditures  mean  expenditures  far 
the  year  for  which  the  taxes  were 
levied.  State  ex  rel*  v.  Payne, 

151  Mo*  663,  673,  52  S.  W.  412. 

The  only  tax  that  a county  court 
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may  levy  on  its  own  Initiative  is 
that  for  the  payment  of  county  cur- 
rent expenditures,  as  authorized 
by  section  12859,  R.  S*  No  other 
tax  for  any  ourpose  shall  be  assessed, 
levied,  or  collected,  exceot  as  au- 
thorized by  section  12860*  In  this 
case  the  additional  10-cent  levy  was 
made  by  the  order  of  the  circuit 
judge  in  vacation*” 

Under  Section  7890,  R.  3.  Mo*  1929,  whlhh  is  as 
follows : 

"The  county  courts  in  the  several 
counties  of  this  state,  having  a 
population  of  less  than  two  hundred 
and  fifty  thousand  Inhabitants,  at 
the  May  term  therecf  in  each  year, 
shall  levy  upon  all  real  and  personal 
pronerty  made  taxable  by  law  a tax 
of  not  more  than  twenty  cents  on 
the  one  hundred  dollars  valuation 
as  a road  tax,  which  levy  shall  be 
collected  and  naid  into  the  county 
treasury  as  other  revenue,  and  shall 
be  Disced  to  the  credit  of  the 
'county  road  and  bridge  fund.' 

it  is  the  duty  of  the  County  Court  to  levy  a tax  of  not 
more  than  twenty  cents  on  the  one  hundred  dollar  valuation 
as  a road  tax,  and  the  same  shall  be  paid  into  the  county 
treasury  as  other  revenue*  Section  7891,  K*  3*  Mo*  1929, 
is  the  section  under  which  your  county  has  levied  the  tax 
of  *07,  and  la  known  as  the  special  road  and  bridge  tax, 
said  section  being  as  follows: 

"In  addition  to  the  levy  authorized 
by  the  preceding  section,  the  county 
courts  of  the  counties  of  this  state, 
other  than  those  under  township  or- 
ganization, in  their  discretion  may 
levy  and  collect  a special  tax  not 
exceeding  twenty-five  cents  on  each 
one  hundred  dollars  valuation,  to 
be  used  for  road  and  bridge  nurposes, 
but  for  no  other  purposes  whatever, 
and  the  same  shall  be  known  and  de- 
signated as  'the  special  road  and 
bridge  fund*  of  the  county*  Provided. 


Hon.  0*  A.  Kamp 


■6- 


January  21,  1936 


however,  that  all  that  part  or  por- 
tion of  se Id  tax  which  shall  arise 
from  and  be  collected  and  raid  noon 
any  property  lying  and  being  within 
any  road  district  shall  be  paid  into 
the  county  treasury  and  placed  to  the 
credit  of  the  special  road  district, 
or  other  road  district,  from  which 
it  arose,  and  shall  be  paid  out  to 
the  respective  road  districts  upon 
warrants  of  the  county  court,  in 
favor  of  the  consniss loners,  treasurer 
or  overseer  of  the  district,  as  the 
case  may  be:  Prov Ided.  further. 
that  the  part  of  said  special  road 
and  bridge  tax  arising  from  and  paid 
upon  property  not  situated  in  any 
road  district,  special  or  otherwise, 
shall  be  placed  to  the  credit  of  the 
•county  road  and  bridge  fund’  and  be 
used  in  the  construction  and  main- 
tenance of  roads,  and  may,  in  the 
discretion  of  the  county  court,  be 
used  in  improving  or  repairing  any 
street  in  any  incorporated  city  or 
tillage  in  the  county,  if  said 
street  shall  form  a part  of  a con- 
tinues highway  of  said  county  lead- 
ing through  such  city  or  village;  but 
no  part  of  said  fund  shall  be  used 
to  pay  the  damages  incident  to,  or 
costs  of,  establishing  any  road: 
provided  further,  that  no  warrant 
s Via  11  be  drawn  in  favor  of  any  road 
overseer  until  an  account  for  work 
donv  or  materials  furnished  shall 
have  been  presented  and  audited  by 
the  county  court* 

The  Supreme  Court  In  the  case  of  State  ex  rel. 

Wabash  Ry*  Co*  319  Mo*  302,  said: 

"The  levy  provided  by  section  7390, 

R.  S.  Mo*  1929,  is  a levy  for  county 
purposes  within  the  meaning  of 
section  9873  and  the  10$  restriction 
as  to  increased  applies . • The  levy 
authorised  by  section  7891  is  no 
part  of  the  county  levy,  and  the 
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restriction  of  section  9873  as  to 
a levy  that  will  produce  revenue 
In  excess  of  10#  of  that  received 
the  previous  year  does  not  a poly*" 


CONCLUSION 


We  are  of  the  oolnlon  that  the  revenue  derived  from 
a tax  levied  under  section  7891,  and  revenue  raised  by 
similar  methods,  or  In  the  same  category.  Is  not  subject 
to  the  terms  of  the  County  budget  Act,  and  it  is  not  In- 
cumbent upon  the  County  Court  to  Include  the  same  In 
qualifying  the  expenditures  of  a county  for  any  one  year* 


Respectfully  submitted 


0LL.IVLK  «•  N0i£I 
Assistant  Attorney  General* 


APPROVED: 


JOHN  ff.  HOFFMAN, /r. 
(Acting)  Attorney  General* 


0WM:H 


SCHOOB  FUNDS:  Broperty  sold  to  satisfy  school  fund  mortgages,  when 

securities  are  insolvent  should  be  handled  as  outlined 
in  Sec.  9256,  R.S.  Mo.  1929. 


a 


February  28,  1936. 


Honorable  Hoy  i..  hay, 
prosecuting  attorney, 
Moniteau  County, 
California,  Missouri. 


uear  oir: 


This  department  is  in  receipt  ol  your  letter  of 
February  8 in  which  you  request  an  opinion  relating  to  school 
fund  mortgages.  Your  letter  is  as  follows: 

"Moniteau  County,  like  a great 
many  other  counties,  during  the 
time  when  land  ras  high  and  the 
average  citizen  could  raise  several 
hundred  dollars,  mode  school  loans 
on  real  estate,  oince  then*  the 
Court  has  had  to  close  out  several 
of  the  loans  made  by  advertising 
under  the  school  fund  mortgages, 
and  the  land  sold  did  not  bring  the 
amount  of  the  loan.  .*lso,  the 
securities  have  become  insolvent, 
and  a judgment  against  them  would 
be  valueless.  In  this  cuse  would 
you  advise  the  spending  of  money  to 
get  a judgment  which  can  not  be 
collected? 

"The  sureties  on  these  bonds  have  not 
taken  the  bankrupt  low  nor  made  an 
assignment  for  the  benefit  of  creditors, 
yet  the  court  knows  fully  that  their 
exemptions  would  more  than  consume  their 
entire  estates. 

"In  the  event  you  should  hold  that  a 
suit  would,  under  the  circumstances, 
be  useless,  hov  would  . ou  advise  the 
court  to  meet  such  situation'." 


Honorable  Hoy  L,  Hay 
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It  has  always  been  the  duty  of  the  county  court  with 
respect  to  school  funds  to  guard  the  suae  zealously,  using 
extreme  cere  in  making  loans.  Jectlon  9250,  *\.-».  iio.  1929 
specifies  the  rate  of  interest  that  may  be  exacted  on  school 
fund  loans,  and  section  9251  permits  the  county  court  to  make 
loans  only  on  lands  which  are  free  from  encumbrances,  the  land 
to  be  of  a value  double  the  amount  of  the  loan;  it  addition,  it 
requires  a bond  to  be  given,  usually  by  two  citizens  of  the 
county  who  must  own  property  assessed  in  an  amount  equal  to  the 
loan. 


oection  9253,  ii.-.  ko.  1929  authorizes  the  county  court 
to  require  additional  security  from  tine  to  time. 

It  appears  from  your  letter  that  the  county  court  of  your 
county  has  exacted  from  the  mortgagors  proper  bonds,  but  has 
never  exacted  any  additional  security.  However,  we  assume  that 
your  county,  like  many  other  counties,  has  been  subjected  to  the 
devaluation  of  land  during  the  depression,  bringing  misfortune 
to  many  of  its  citizens,  and  as  a result  the  loans  exceed  the 
value  of  the  land  in  many  instances. 

oectlon  9256,  H.->.  Lo.  1929  authorizes  the  county  to 
become  a purchaser  or  bidder  when  land  is  foreclosed  under  a 
school  fund  mortgage,  and  is  as  follows: 

"'Thenever  any  property  heretofore 
or  hereafter  conveyed  in  trust  or 
mortgaged  to  secure  the  payment 
of  a loan  of  school  funds  shall  be 
ordered  to  be  sold  under  the  provis- 
ions of  this  chapter,  or  by  virtue 
of  any  power  in  such  conveyance  in 
trust  or  mortgage  contained,  the 
county  court  having  the  care  and 
management  of  the  school  fund  or 
funds  out  of  which  such  loan  was 
made  may,  in  its  discretion,  for 
the  protection  of  the  interest  of 
the  schools,  become,  through  its 
agent  thereto  duly  authorized,  a 
bidder,  on  behalf  of  Its  county,  at 
the  sale  of  such  property  as  afore- 
said, and  may  purchase,  take,  hold 
and  manage  for  said  county,  to  the 
use  of  the  township  out  of  the  school 
fund  of  rhich  such  loan  was  made, 
or  in  its  own  name  where  such  loan 
has  boeu  made  out  of  the  general 
school  funds,  the  property  it  nay 
acquire  at  such  sale  aforesaid. 

The  county  court  of  any  county  hold- 
ing property  acquired  as  aforesaid 
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may  appoint  an  agent  to  take 
charge  of,  rent  out  or  lease 
or  otherwise  manege  the  sane, 
under  the  direction  of  said 
court;  but  as  3oon  as  practicable, 
and  in  the  Judgment  of  said  court 
advantageous  to  the  school  or 
schools  interested  therein,  such 
property  shull  be  resold  in  such 
manner  end  on  such  terns,  at 
public  or  private  sale,  as  said 
court  may  deem  be3t  for  the 
interest  of  said  school  or  schools; 
and  the  money  realized  on  such 
sale,  after  the  payment  of  the 
necessary  expenses  thereof,  shall 
become  part  of  the  school  fund 
out  of  which  the  original  loan 
WG3  made*” 


COhCLUwjIUrj 


In  view  of  the  fact,  as  stated  in  your  letter,  that  the 
sureties  on  the  bonds  to  your  actual  knowledge  are  insolvent 
and  a judgment  would  not  be  availing  in  the  way  of  obtaining 
additional  funds,  and  that  a deficiency  Judgment  would  be  value- 
less, it  is  our  opinion  that  Section  9256,  supra,  giving  the  county 
court  power  to  repossess  property  by  purchase,  was  designed 
primarily  to  take  care  of  3uch  a situation  as  you  have  outlined. 

&e  are  of  the  opinion  that  there  is  no  liability  on  members 
of  the  county  court  providing  they  have  dene  all  in  their  nower 
to  preserve  the  school  funds  and  there  is  no  evidence  of  fraud, 
if  the  deficits  are  not  reduced  to  Judgment. 

as  to  advice  to  the  court  in  meeting  the  situation,  it 
is  our  opinion  that  the  county  court  should  follow  the  provisions 
of  section  9256,  supra,  especially  that  portion  of  said  section 
which  states  "but  as  soon  as  practicable,  and  in  the  judgment  of 
said  court  advantageous  to  the  school  or  schools  interested 
therein,  3uch  property  shall  be  resold  in  such  manner  and  on 
such  terms,  at  public  or  private  sale,  as  said  court  may  deem  best 
for  the  interest  of  said  school  or  schools". 


Respectfully  submitted. 


*PPflOVED: 


Olh  IV  . XOLKB, 

assistant  attorney  General 


Jo  Hit  k0il**2i,  Jr., 

(a.etin st)  Attorns v General. 


ov;n:~h 


CO.  SUPERINTENDENT  OF  SCHOOLS:  section  9467  percnits_ county  superintendent 
to  rece.'  ve  not  to  exceed  one-fourth  of  the  annuel  salary  as  traveling 
expanses  and  clerical  hire,  or  not  more  than  $3.00  for  each  teacher 
under  his  jurisdiction.  If  county  Sup’t.  does  not  claim  full  amount 
as  actual  expenses,  he  cannot  afterwards  claim  offset  by  county  against 
him  for  alleged  unlawful  salary  and  fees.  If  county  sup't.  has  not 
claimed  all  actual  expenses,  he  may  do  so  at  any  time  during  the  year* 


December  31,  1936. 


County  Sup’t.  of  Schools, 
California,  Missouri. 


Dear  ~>ir: 


This  department  is  in  receipt  of  your  letter  request- 
ing an  opinion  based  on  the  recent  audit  of  your  accounts  in 
Moniteau  County.  Your  letter  is  as  follows: 

"The  County  audit  has  muddled  things 
no  little  In  our  county.  The  auditor 
changed  my  salary  in  the  middle  of 
the  year.  My  term  starts  July  1,  yet 
the  auditor  started  the  decrease  in 
salary  on  January  1,  which  makes  a 
split  salary  for  one  year. 

"The  audit  shows  that  I owe  the  County 
$96.95  and  the  same  audit  shows  that 
for  the  same  two  years  of  the  audit 
that  under  Jection  9467  I had  not 
claimed  .*142*00. 

"Eaoh  and  every  year  I visit  my  schools 
four  times  and  I travel  10,000  miles  and 
more.  This  at  4 cents  per  mile  would 
have  used  up  my  lawful  amount  and  more. 

The  auditor  said  that  this  could  be 
adjusted  with  the  court,  but  now  that 
the  court  is  also  under  the  whip  of  the 
audit,  they  refuse  to  do  anything. 

"My  brother  is  also  under  the  audit  and 
people  would  say  if  he  advised  the  court 
that  we  were  framing  them,  so  I appeal 
to  you  to  send  me  or  the  county  court  an 
opinion  on  which  to  settle. 

"My  tenure  of  office  since  I was  elected 
shows  that  I have  failed  by  $2635.37  to 
claim  all  that  was  allowed  me  by  oection 
9467,  yet  the  audit  shows  that  I am  a 
grand  rascal. 
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r,Our  court  meets  the  last  duys  of  this 
month  for  settlement.  I v>ould  thank  you 
for  an  early  reply.  I am  doing;  this  of 
ray  own  accord  because  my  brother  is  attorney 
for  the  county.” 


You  do  not  state  in  your  letter  os  to  whet  years  the  audit 
of  your  office  covers,  but  you  do  state  ”~y  term  starts  July  1, 
yet  the  auditor  started  the  decrease  in  salary  on  January  1,  which 
makes  a split  salary  for  one  year.” 

on  October  11,  1933,  this  department  rendered  an  ouinion 
to  honorable  nee  ..uliins,  rrosecuting  attorney,  Hock  Port,  Lissouri, 
holding  to  the  effect  that  oecticns  9463  and  9465,  :<•*■>.  Ko.  1929 
became  effective  on  July  24,  1933.  This  was  due  to  the  fact  that 
the  method  of  arriving  at  the  population  of  the  various  counties 
was. based  on  the  decennial  census,  a copy  of  this  o- inion  is 
herewith  enclosed. 

xi s stated  above,  we  do  not  know  the  reason  for  the  auditor 
starting  the  audit  of  your  office  as  of  Junuery  1 but  ’~e  think  it 
more  than  possible  it  should  have  been  started  in  July.  The 
question  of  annual  salaries  is  discussed  in  the  case  of  otate  ex  rel. 
Barvey  v.  Linville,  318  i*o.  698,  wherein  the  Court  said  H.c.  702): 

"Section  10938,  HevJ sed  otatutes 
1909,  provides  for  ascertaining  the 
’annual*  salary,  oection  11352, 

Hevised  statutes  1919,  says  that 
the  superintendent  shall  receive 
so  much  money,  dependent  u on  the 
nopulation  of  the  county,  without 
saying  whether  it  was  per  annum. 

Prom  the  context  it  must  be 
presumed  that  annual  salary  was  meant. 

’annual  salary*  &s  used  in  said 
-.action  10938,  moans  salary  for 
each  year  of  the  incumbency.  It 
cannot  be  solit  up  into  periods  by 
elections  which  occur  during  the 
year,  and  must  be  calculated  on  a 
year  es  a whole.  " le  conclude  further 
that-  ’annual’  as  applied  to  salaries 
means  not  the  calendar  years  but  the 
years  of  the  incumbent’s  term,  which 
in  the  case  of  relator,  begins  on  the 
first  day  of  ^pril  each  year. 

"Under  oection  11354,  enacted  in 
1919,  the  relator* 3 salary  would  be 
determined  by  the  vote  cast  at  the 
last  Presidential  election,  whioh 
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was  in  1916.  The  vote  for  that 
year  was  3183,  which  multiplied 
by  five  would  give  a population  of 
15,915.  At  the  presidential  election 
of  1920,  the  vote  wes  4915,  which  mul- 
tiplied by  five  would  give  a population 
of  24,575.  By  the  provisions  of 
dection  11352,  the  duperintendent 
of  schools  received  a salary,  in 
counties  having  a population  of  15,000 
and  less  than  18,000,  of  *1350  per 
annum;  and  in  counties  of  24,000  and 
less  than  27,000,  a salary  of  $1800 
per  annum.  Thus,  if  the  annual  salary 
means  salary  for  the  unbroken  year 
he  should  have  received  #2 700  for  the 
first  two  year*,  and  *3600  for  the 
second  two  years;  a total  of  *6300. 

He  received  *1350  annually  for  the 
entire  four  years,  or  ^5400;  leaving 
a balancd  due  of  *900." 

'ie  next  proceed  t>  your  statement  that  the  audit  shows 
you  owe  the  county  $96.95  'and  the  3ame  audit  shows  that  for 
the  same  two  years  of  the  audit  that  under  Jection  9467  I had 
not  claimed  $142.00."  You  further  3tate  that  "each  and  every 
year  I visit  my  schools  four  times  and  I travel  10,000  miles 
and  more.  This  at  4^  per  mile  would  have  used  up  my  lawful  amount 
and  more.  The  Auditor  said  that  this  could  be  adjusted  with  the 
court  * * * My  tenure  of  office  since  I was  elected  shows  that 
I have  failed  by  ^2635.37  to  claim  all  that  was  allowed  me  by 
Section  9467" 

Section  9467,  H.S.  Mo.  1929  provides: 

"That  the  county  superintendent 
of  public  schools  shell  be  allowed 
out  of  the  county  treasury  not 
to  exceed  trenty-five  per  cent, 
of  hi3  annual  salary  for  traveling 
expenses  and  necessary  clerical 
assistance.  Provided  such  allowance 
shall  not  exceed  three  dollars 
(v3.00)  annually  for  every  teacher 
under  his  jurisdiction.  The  county 
court  shall,  upon  presentation  of 
his  bill  properly  setting  forth 
his  actual  expenditures  for  trav- 
eling expenses  and  clerical  hire, 
draw  a werrant  upon  the  county 
treasury  for  the  payment  of  same: 

Provided , when  the  county  super- 
intendent shall  furnish  his  own 
conveyance , the  rate  allowed  for 
mileage  shall  be  four  cents  per 
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mile  for  each  mile  actually  and 
necessarily  traveled." 


The  above  section  has  never  been  before  the  Supreme  Court 
for  construction.  Therefore,  it  becomes  neceseary  for  us  to 
apply  the  usual  rules  of  construing  a statute.  In  no  event  can 
your  traveling  expenses  and  necessary  clerical  expenses  exceed 
one-fourth  of  your  annual  salary — in  fact,  it  may  be  less  if 
that  amount  is  not  ascertainable  by  allowing  $3.00  for  each  teacher 
under  your  Jurisdiction. 

You  assign  no  reason  for  not  having  claimed  the  sum  of  $142.00 
for  the  two  years  covering  the  audit.  The  statute  does  not  allow 
you  the  above  stated  sum  as  a matter  of  course.  It  recites  ’’The 
county  court  shall,  upon  presentation  of  his  bill  properly  setting 
forth  his  actual  expenditures  for  traveling  expenses  and  clerical 
hire  * * *"  Therefore,  if  eaoh  month  or  eech  year,  you  claimed 
all  of  the  actual  expenditures  for  traveling  expenses  and  clerical 
hire,  then  you  would  not  as  a matter  of  course  be  entitled  to 
the  balance  of  $142.00. 

The  same  would  apply  to  your  mileage.  You  do  not  state 
whether  you  are  claiming  the  ,142.00  for  the  reason  that  you 
actually  expended  the  same  for  clerical  hire  or  expenses  or  were 
entitled  to  expend  the  same  and  did  not  do  so.  Assuming  that 
you  actually  expended  for  clerical  hire  and  traveling  expenses 
the  sum  of  $142.00  but  placed  no  claim  with  the  County  for  the 
same,  can  you  now  claim  it  as  an  off-set  against  the  amount  found 
due  the  County  by  the  audit,  to-wit  ^96. 95? 

Section  9466,  R.$.  Mo.  1929,  which  refers  to  counties 
of  greater  population  than  Moniteau  County,  permits  the  Superin- 
tendents of  such  counties  a certain  sum  for  clerical  help  and 
traveling  expenses  but  states  "and  the  county  court  shall,  on  the 
first  Monday  in  each  calender  month,  order  a warrant  on  the  county 
treasurer  in  favor  of  the  county  superintendent  of  publio  schools 
for  the  proportionate  amount  then  due  and  the  same  shall  be  paid 
by  the  county  treasurer  out  of  the  county  revenue  funds". 

lection  9467,  R.3.  Mo.  1929,  which  applies  to  counties  of 
the  population  of  your  county,  does  not  state  when  you  shall 
present  your  account  for  clerical  hire  and  traveling  expenses.  It 
may  be  that  the  statute  contemplates  monthly,  semi-annual  or 
annual  accounts.  Irrespective  of  the  time  you  should  present  the 
account  to  the  County,  we  think  you  are  entitled  to  the  amount 
actually  expended  during  the  course  of  a year  for  traveling 
expenses  and  clerical  hire. 

The  question  of  whether  or  not  you  have  actually  expended 
the  same  is  a question  of  fact  which  must  be  determined  by  you  and 
the  county  court.  Traveling  expenses  and  clerical  hire  being  part 
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of  the  emoluments  of  your  office,  we  do  not  think  you  have 
waived  the  same  by  failure  to  file  with  the  County  Court  an 
account  of  the  actual  expenditures,  as  the  doctrine  of  estoppal 
and  waiver  Is  not  applicable  to  a county  officer  claiming  back 
salary,  State  ex  rel.  Summers  v.  Hamilton,  279  S.W.  33. 

On  the  other  hand,  if  you  have  claimed  all  of  the  amount  you 
actually  expended  in  traveling  expenses  and  clerical  hire,  we 
are  of  the  opinion,  a3  a matter  of  course,  you  could  not  claim 
the  balance  as  oection  9467,  R.o.  ILo.  1929  confines  you  to 
actual  expenses  for  traveling  expenses  and  clerical  hire. 


Respectfully  submitted, 


OLLIVER  V/.  NOLEN, 

assistant  attorney  General. 


APPROVED: 


J.  E.  TAYLOR, 

(acting)  attorney  General. 


OWN  :aH 


CIRCUIT  CLE^*  Kot  entitled  to  retain  drainage  tax  fees  under  Sec 

10879  in  addition  to  maximum  amount  of  fees  he  is 
entitled  to  retain  under  Sec.  11786,  R.-i.  Mo.  1929 


Hon.  J . H . Kennedy, 
Circuit  Clerk, 
Grundy  County, 
Trenton , Missouri . 


Dear  ^ir: 


This  department  i3  in  receipt  of  your  letter  of  Febru- 
ary 29  wherein  you  make  the  following  inquiry  relating  to  the 
fees  of  the  circuit  clerk  in  drainage  tax  suits: 

"We  would  lijce  to  knor  if  the 
clerk  of  the  Circuit  Court  is 
entitled  to  retain  clerk’s  fees 
in  drainage  tax  suits. 

"Under  section  10879,  D.o.  1929, 
it  seems  that  the  clerk  is  entitled 
to  these  fees  in  addition  to  his 
salary  and  change  of  venue  fees." 


Section  10879,  Uo.  1929,  mentioned  In  your 

letter,  provides: 


"The  county  and  circuit  clerks, 
except  as  limited  in  section 
10878  and  otherwise  specified 
in  statutes  governing  the  organi- 
zation and  administration  of 
drainage  end  levee  districts, 
shall  receive  (in  addition  to 
the  fees  and  deputy  hire  allowed 
under  the  provisions  of  section 
11811,  t»3.  1929)  for  filing 
each  paper  relating  to  a drainage 
or  levee  district,  five  cents; 
for  issuing  each  subpoena,  summons 
or  notice  and  for  approving  and  fil- 
ing each  bond,  twenty-five  cents;  for 
recording  or  copying  each  one  hundred 
words  and  numbers,  eight  cents,  any 
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number  consisting  of  more  than 
three  figures  to  be  considered 
as  two  numbers.  The  fees  of 
the  sheriffs  and  witnesses  shall 
be  the  same  as  allowed  In  section 
10878  of  this  article." 


In  1955  the  Legislature  repealed  section  11766,  A. 5.  Mo. 
1929  and  enacted  in  lieu  thereof  a section  bv  the  same  number, 
the  pertinent  part  of  which  i3  as  follows:  {Lars  19o5,  p.  369) 


"The  aggregate  amount  of  fees 
that  any  clerk  of  the  Circuit 
Court  under  articles  2 and  3 of 
this  chanter  shall  be  allowed  to 
retain  for  any  one  year’s  service 
shall  not  in  any  case  exceed 
the  amount  hereinafter  set  out. 

4 * * * n 


The  remainder  of  the  section  classifies  the  counties  according  to 
population  and  permits  the  circuit  clerk  to  retain  not  to  exceed 
a definite  amount  of  fees.  The  only  proviso  in  the  nature  of  an 
exception  is:  "Provided  further,  that  clerks  of  the  Circuit  Court 
shall  be  allowed  to  retain,  in  addition  to  the  fees  allowed  under 
this  section,  all  fees  earned  by  them  in  cases  of  change  of  venue 
from  other  counties." 


Jectlon  11614,  Laws  of  Missouri,  1933,  p.  372,  relates  to 
the  report  of  fees  which  it  is  the  duty  of  clerks  of  courts  of 
record  to  render,  and  the  pertinent  part  is  as  follows: 


"It  shall  be  the  duty  of  the 
cldrks  of  all  courts  of  record 
to  charge  and  collect,  in  all 
cases,  every  fee  accruing  to 
their  offices  under  the  provisions 
of  sections  11785,  11767,  and 
11766,  or  of  any  other  statute, 
except  such  fees  as  are  charge- 
able to  the  county,  and  if  3uch 
fees  be  not  paid  when  due  by 
the  party  liable  for  the  payment, 
it  shall  be  the  duty  of  the  clerk 
to  forthwith  issue  a fee  bill 
for  same  and  place  such  fee  bill 
in  the  hands  of  the  sheriff  of  the 
proper  county,  who  shall  forthwith 
levy  same  on  the  persons  liable 
therefor,  or  their  sureties,  as 
authorized  and  provided  by  sec- 
tion 11776.  ****** 
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Bearing  in  mind  that,  in  section  11786  (Laws  of  ko.  1933, 
p.  369)  the  Legislature  has  3aid  "fhe  aggregate  amount  of  fees 
that  eny  clerk  of  the  Circuit  Court  * * * shall  be  allowed  to 
retain  for  any  one  year’s  service  shall  not  in  any  case  exceed 
the  amount  hereinafter  set  out " , and  the  proviso  containing 
the  exception  of  change  of  venue  fees,  and  the  words  in  section 
11814  (Laws  of  &>.  1933,  p.  372)  "or  any  other  statute",  we 
are  of  the  opinion  that  it  was  the  intention  of  the  Legislature 
for  the  Circuit  Clerk  to  only  retain  the  maximum  amount  of  fees 
as  set  out  in  section  11786,  and  must  account  for  the  fees  as 
provided  in  Section  10879,  and  that  some  is  an  accountable  fee. 


Respectfully  submitted. 


OLLIVifl  W.  HOLM, 

Assistant  attorney  General. 


aPi  HoVJSD: 


Join,  ...  IiubiWh,  Jr., 
(acting)  attorney  General. 


QViNjaB 


TAXATION: 


Procedure  of  Collector  after  third  sold 
Four  pr opositlonq • 


V ' 


November  25 , 1936 


onorable  in.  • Kerckhoff 
ollector  of  ©venue 
Jefier?on  ounty 
illsboro,  lsaouri 


^©nr  rt 

Th ’ 8 office  la  In  receipt  of  you r request  for  An 
O"  nl.-.n  ns  follows: 

"Please  par  on  me  or  bothering  you 
a pa  In.  ut  I nm  not  clear  on  the 
ax  alas.  I am  en-losLrg  you  one 
o?  rty  tax  bills  which  as  been  offer- 
ed for  the  3rd  time  i or  sale,  nnd 
a have  no  bid  on  t at  all.  nd 
then  • have  some  which  dates  back 
to  1929  where  I have  only  1.00  and 
some  2.00  bids.  low  If  the  e Is 
only  a bid  for  1.00  how  many  years 
taxes  oes  thin  nay  for?  oos  It 
pay  down  o the  year  of  1933?  e- 
CQUse  the  1934  nnd  1935  was  not  on 
the  tax  bill  or  the  first  time  of 
acvertls  Lng  or  does  It  pay  for  nil 
cown  to  1935?  If  so,  how  many  y are 
of  this  bill  o I have  to  carry  on 
my  back  tax  books  In  order  If  the 
owner  should  redeem  this  property 
within  two  years.  If  I have  no  bid 
how  many  years  do  I leave  off  of  the 
back  tnx  book  next  year?  o I leave 
off  o:  the  bsck  tax  book  next  year? 

o I leave  it  all  off  down  to  the 
year  of  1935  or  only  to  1933,  because 
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the  1954  nn::  1935  was  not  a vertlaed 

i*or  the  3rd  time?  tt##****** 

"How  : uprose  ora  Jones  bids  tor  111 
i o,  277  like  I 1 eve  enclosed.  Ill 
I put  on  1.  s cert  If  Ice  te  all  years 
rom  1929  to  1935  in  luslve,  or  only 
to  1933?" 


I. 

Id  st  third  3'  le  s for  then 
existing  tic  linquent  taxes. 


; ectlon  9952,  page  429,  Laws  of  issourl,  1933,  provides 
for  the  making  of  the  de  linquent  list  of  lands  and  lota  which 
is  the  bnsla  for  the  publico t Ion  provided  for  In  octlon 
99^2to,  page  403,  Laws  of  Missouri,  1935,  his  section  colls 
for  a list  of  lanes  and  lots  returned  and  emainin."  c<  linquent 
or  taxes 

"describing  such  lends  and  lots  os 
the  some  are  described  in  he  tax 
books  * > * and  charging  them  with 
the  a ount  of  elinquent  tax,  end 
n-ralng  he  years  delinquent  separate- 
ly stated  * * * ", 


It  Is  qu  te  evident  tnat  this  list  of  delinquent  lands 
an  Id's  takes  the  place  of  the  back  tax  book  md  is  the  warrant 
o the  coianty  collector  or  the  collection  of  - linquent  taxes, 
’hereforo,  this  list  must  be  complete  In  that  it  Is  to  includs 
all  '•axes  which  are  delinquent,  ectlon  99  42b  supra,  provi.  es 
In  8 " t « 


he  county  collector  shell  cause 
n cony  of  such  list  of  delinquent 
lands  and  lots  :o  bt  p Inted,  **  <*"• 


thsrsby  further  indicating  that  suoh  list  la  to  include  nil  taxes 
which  are  d linquent  age  Ins  any  given  tract  of  land,  f ectlon 
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99o2c,  page  431,  Laws  of  Mis  ouri,  1933,  provides  In  part 
as  follows: 

"^n  the  cay  mentioned  In  the  notloe, 
the  county  collector  shall  commence 
the  sale  of  such  lands,  and  shell 
continue  the  some  from  day  to  day 
vmt 11  ao  much  of  each  part  and  pop- 
cel  assessed  or  belon^  ln,  to  each 
person  assessed  shall  be  sold  as 
to  pay  the  taxes,  interest  and 
changes  thereon,  or  barged  to 
such  person  in  said  county. 


You  wLll  note  that  by  his  provision  the  certificate  of  cur- 
c ase  la  offorod  an;  Is  to  bo  sole  to  pay  "the  taxes.  Interest 
and  charges  thereon, " Indicating  snd  meaning  the  total  smovait 
Of  charges  which  aro  against  the  tract  of  lend.  i:owev«r«  that 
section  eels  solely  with  the  flr3t  sole.  ection  9953,  nage 
432,  refers  to  the  second  sale.  In  the  event  that  no  person 
shall  bid  the  sum  equal  to  the  delinquent  tares  against  the 
tract  at  the  first  sale  a recital  thereof  shall  be  entered  In 
the  sale  book  nn,  the  delinquent  lands  offered  again  at  the 
next  sale,  if  they  be  at  that  time  d llnquont.  he  section 
then  provides: 


" if  at  the  soo  nd  offering  for 
sole  no  oeraon  shell  bid  thereof 
a sum  equal  to  then  delinquent 
taxes  thereon  w 1 th  Interest,  pen- 
alty and  cost,  thon  the  clerk  of 
the  sale  shall  note  a-ch  fact 
. . " 


y this  provision.  It  Is  definitely  Indicated  that  at  the  sec- 
ond sale  the  certificate  Is  to  be  offered  for  the  "then"  exlst- 
n taxes.  ection  0953 e,  page  432,  Laws  of  iilssourl,  1933, 
reads  as  follows: 

" henever  any  lands  have  been 
or  shall  hereafter  be  offered 
or  sale  :or  delinquent  taxes. 

Interest,  penalty  and  costs  by 
the  collector  of  the  p o per  county 
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for  any  two  successive  yenra 
fine  no  pe-non  shall  have  bid 
therefor  e erim  equal  to  the  c e- 
lin  uent  taxes  thereon,  Interest, 
penalty  anr  costa  protol  ed  by 
law,  t on  such  count.,  collector 
shall  at  he  next  regular  tax 
sale  of  lance  for  delinquent 
taxes,  sell  the  a me  to  he  high- 
est bidder,  and  the  purchaser 
thereof  shall  acquire  thereby 
the  same  interest  therein  ps  Is 
acquired  by  pure  asers  of  other 
lands  at  such  delincuent  tax 
sales." 


k n.  Into  consideration  all  o these  sections.  It  is 
quite  certain  that  the  Intent  of  the  legislature  was  that 
upon  he  third  sale  the  tract  would  be  offered  for  all  of  the 
delinquent  taxes  "thereon,"  with  Interest,  penalty  and  cost 
provided  by  law,  an  that  In  the  event  the  property  did  not 
bring  the  amount  of  such  taxes,  penalty.  Interest  and  costs 
on  the  third  sale  the  same  could  be  sold  for  whatever  s^an  the 
tract  would  bring. 


CON,:  LOT  ION 


It  is  therefore  the  opinion  o:  this  office  that  In  the 
event  the  tracts  o lan  were  offered  or  the  third  time  th’s 
November  an:  the  taxes  itemized  In  the  advertisement  from  1929 
until  1935,  (a  premise  aesumed  from  yr\ir  comrnunicatlon)  that 
the  amount  bid  on  such  third  sale  would  be  for  the  taxes  :or  . 
all  those  designated  years,  and  in  the  event  there  wrs  no  re- 
demption by  the  property  owner,  the  land  an-  lots  «ould  be 
discharged  from  such  taxes  upon  full  com" Hr nee  by  the  -ur- 
eheser  with  the  other  provisions  of  the  law. 


II. 

collector  to  carry  balance 
of  .axes  on  back  tax  book  If 
property  redeemed  from  third 

sole. 
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Y ur  communication  Is  not  very  definite  oncernlng  this 
question  but  we  presume  that  you  desire  o know  what  back 
texes  you  carry  over  In  your  back  tax  book  as  a lien  on  the 
property  In  the  event  the  owner  redeemed  the  property  from 
t hire  sale  at  which  he  bid  was  not  sufficient  to  pay  the 
full  amount  of  taxes,  penalty,  interest  and  coat  charged 
against  ihe  tract*  h.a  inquiry  la  determined  by  %ectlon 
99  5b,  page  432,  Laws  of  Missouri,  1933,  which  reads  as 
follows: 


" uch  lanes  may  be  "©doomed  from 

such  a le  upon  he  same  tenns  and 
conditions  as  other  lands  may  be 
redeemer  from  d-  llnquent  tax  sales, 
as  provided  herelnj  but  In  the 
event  o the  redemption  of  any  land 
.roiti  any  sale  rnc'-e  under  the  .re- 
visions of  th  s act,  t e land  so 
redeemer  shall  be  l.able  o resale 
by  such  county  collector  at  the 
next  or  any  subsequent  tax  sale 
of  lands  for  delinquent  taxes 
for  all  delinquent  taxes,  penalty. 
Interest  and  costs  not  psid  by 
such  stile*” 


You  will  note  from  the  last  phrases  of  this  section  that 
in  the  evont  the  land  Is  redeemed  from  the  third  sole,  whloh 
sole  wes  not  or  an  amount  sufficient  to  pay  all  taxes,  penal- 
ties, Interest  and  costs  against  the  tract,  then  the  collector 
on  the  next  or  any  subsequent  tax  sale  shall  again  offer  the 
land  for  he  balance  of  such d clinquant  taxes,  penalties.  In- 
terest mb  costs*  Therefore,  in  the  event  there  was  a redemp- 
tion f ’om  a hird  inx  a- le  of  th:a  character.  It  op  ears  that 
the  legislature  Intended  “hat  you  should  carry  the  balance  of 
such  taxes  os  a charge  or  lien  against  the  property  for  which 
the  property  was  to  be  sold  at  the  next  or  any  subsequent  sale* 
Under  usual  rules  of  construction  any  sum  which  you  received 
s ould  be  ap  lie.,  to  he  olc.est  taxes  which  are  existing  against 
the  tract*  or  instance,  you  have  taxes  for  1929,  30,  31,  3£, 
33,  34  and  35  against  a given  tract*  he  amount  bid  at  the 
t Ird  sole  is  a'lfficlent  to  ^ay  all  of  he  1929  taxes,  with  pen- 
alties and  Interest,  rnd  half  of  the  1930  taxes.  In  the  case 
this  was  redeemed  by  the  owner,  you  woul  then  place  unon  your 
list  of  delinquent  lands  the  balance  ue  on  the  1030  taxes,  to- 
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gether  with  the  taxes  due  for  1931,  32,  33,  34  and  35,  and 
at  the  next  sale  after  the  owner  had  redeemed  the  rr  operty 
from  the  prior  s-le  the  land  r.  ulc  be  offered  for  sale  for 
all  of  these  taxes,  pl\is  any  later  taxes  which  might  be 
delinquent* 


C-  KGLU'ION 


It  is  therefor©  the  opinion  of  this  office  that  in  he 
event  ther.-  Is  a r©  omption  from  the  third  sale  at  which  sale 
a bid  ws  not  received  sufficient  to  ay  all  the  taxes,  pen- 
alties, interest  and  costs,  then  it  is  the  duty  o * the-  county 
collector  at  the  next  or  any  subsequent  tax  sale  to  offer 
the  tract  or  the  certifica  e ox'  purchase  t ereon  lor  the 
balance  of  such  taxes,  penalties,  interest  anc.  coats  wh  ch 
were  net  raid  at  the  r ior  sale* 


III. 

outlawed  taxes  ore  not  a 
charge  against  property  for 
subsequent  sale* 

ihe  sections  hereinbefore  cited  indicate  that  each  years 
taxes  assessed  against  the  property  ore  to  b©  included  in  +:he 
list  of  delinquent  lands  and  lets  Rnd  that  such  list  is  the 
basis  for  the  publication  of  sale*  Accordingly,  if  at  the 
t ird  sale  no  offer  whatsoever  is  received  by  the  collector, 
the  law  asking  no  provision  for  a fourth  sele,  it  would  appear 
that  those  texes,  which  at  the  next  sale  will  be  more  than 
five  yea^s  delinquent,  are  not  a charge  against  the  property 
w lch  can  be  enforced  under  the  provisions  of  the  Jones-Munger 
law*  In  this  conn  ction,  we  refer  you  to  fection  9961,  page  405, 
Low-  of  Missouri*  1935*  y virtue  of  this  section,  a statute 
of  limitations  is  operative  as  to  all  taxes,  initial  proceedings 
for  the  sale  of  which  have  not  been  instituted  within  five  years 
of  the  et©  of  the  proposed  srle*  It  is  our  view  that  after  a 
third  sale  is  ad  on  a i . iven  tract  of  land  without  a sale  at 
such  offer  ng,  the  advert isement  for  sale,  published  the  next 
succeeding  year,  constitutes  the  initial  proceeding  contemplated 
by  ectlon  9961  supra* 


Hon* 


• herokhoff 
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C>  NCLUMOH 


It  la  her 'fore  the  opinion  of  th  a office  that  at  the 
next  sale  o lands  Rnd  lota  for  delinquent  tnxos,  following 
r anle  at  which  the  tract  or  lot  of  lane  hns  been  offered  for 
the  third  time  without  any  bid,  you  should  offer  the  certi- 
ficate of  purchase  on  such  lot  or  tract  of  lend  for  nil  taxes 
which  ere  not  outlawed,  to-wlt,  wh  ch  did  not  become  delin- 
quent more  than  five  y^nrs  prior  to  the  date  of  such  proposed 
sale* 


IV* 


herttficete  of  purchase  to 
benr  the  yeero  of  delinquent 
taxes  or  which  land  is  sold* 


Under  point  on<-  of  th  s opinion,  it  has  been  determined 
that  the  lane  should  have  been  advertised  and  sold  for  all 
thr  delinquent  taxes  existing  against  the  tract  at  the  time  of 
the  a- le*  uch  being  the  case,  it  necessarily  follows  that 
the  certificate  of  purcliase  will  bear  all  the  years  for  which 
the  taxes  were  delinquent*  This  Is  so  by  virtue  of  the  pro- 
visions of  ection  S9  :3d,  page  433,  Laws  of  Miss>U”i,  1933,  which 
provides  the  contents  of  the  certificate  of  purchase,  end  states 
In  art: 

" » » *the  total  amount  of  the 

tax,  with  penalty,  interest  and 
cost,  an-  the  year  or  years  of  de- 
linquency for  which  said  land  or 
lots  wore  sola,  se  irately  stated, 

» # •*  . 

Therefore,  the  answer  to  your  illustration  suggested  In  your 
communication  -is  that  on  Bill  No*  277,  such  as  you  have  enclosed, 
which  Itemises  the  taxes  from  1929  to  1935,  inclusive,  and 
assuming  that  your  advertisement  set  forth  each  of  these  y ars, 
your  certificate  of  purchase  should  dss’gnate  all  of  these  years 
as  being  the  taxee  delinquent  for  which  the  land  or  lot  was  sold* 


Hon. 


' . Kcrckhoff 


■a- 
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CQIiCLUr.IOK 


It  la  therefore  the  e~**icn  of  this  office  that,  if 
the  property  has  been  sold  for  the  delinquent  taxes  existing 
egalnst  tht  tract  or  lot  at  tho  time  of  the  sale,  following 
the  advertisement,  tho  cor tif lento  o purchase  should  by 
virtue  of  .*  action  9953d,  page  455,  Laws  of  Missouri,  1933, 
atate  eac  and  eve  *y  year  lor  wh ..oh  such  delinquent  taxes 
were  cue.  It  being  assumed  that  tho  land  was  not  advertised 
or  sold  for  outlawed  taxes. 


Hospectfully  submitted. 


ssistf.nt  ttomey  enersl 


r.r . ov^  : 


T. — : TCT. 

( ctlng)  /ttomey  eneral 


: 
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SCHOOL  DISTRICTS:  7/hen  warrants  may  be  issued  on  anticipated 

revenues. 

\ 


April  24,  1936. 


Hon.  Lloyd  ming, 

State  Superintendent  of  wChools, 
Jefferson  City,  Missouri. 


1 


Attention: 


Dear  Sir: 


kr.  N.  £.  Vilas,  Director 
School  Building  Service. 


.<e  acknowledge  receipt  ol'  your  request  for  an 
ofricial  opinion  under  date  of  April  10,  as  follows: 

"section  9357  R.  S.  ko.  19£9  provides 
that  state  aid  amounting  to  #2,000  shall 
be  paid  a school  district  which  erects 
a new  building,  when  certain  conditions 
are  met  by  the  district.  This  money  is 
due  the  district  when  the  building  is 
approved  by  the  State  Superintendent  of 
Schools. 

"The  Laclede  School  District  has  underway 
a building  for  which  plans  and  specifica- 
tions have  been  approved.  The  building 
will  be  approved  for  state  aid.  lay  we 
have  your  opinion  on  the  following  ques- 
tion? 

"kay  a district  consider  the  state  aid  as 
anticipated  funds  as  soon  as  the  bullling 
is  completed  and  issue  warrants  thereon 
to  pay  the  contractor  and  other  obligations 
against  the  district  for  the  building?" 

Section  9357,  n.  3.  of  ^o.  1929,  provides  when  state 
aid  Is  granted  a district  for  a high  school,  as  follows: 
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".Whenever  a district  organized  under  the 
provisions  of  this  article  has  secured 
a site  of  not  less  than  five  acres  for 
the  central  hi^h  school  building  of  said 
district  and  has  erected  thereon  a 
school  building,  suitable  for  a central 
school  ana  containing  one  large  assembly 
room  for  the  meeting  of  the  citizens  of 
the  district  and  has  installed  a modern 
system  of  heating  and  ventilating,  the 
state  shall  pay  one-fourth  of  the  cost 
of  said  building  and  equipment:  pro- 
vided the  amount  thus  paid  by  the  state 
shall  not  exceed  two  thousand  (^2(000.00) 
for  any  one  district.  The  state  of 
Missouri  shall,  out  of  the  general  revenue 
fund  of  the  state,  make  adequate  appro- 
priation for  carrying  out  the  provisions 
of  this  section  and  the  money  due  any 
district  shall  be  remitted  by  the  auditor 
to  the  county  treasurer  of  the  proper 
county  on  receipt  of  a certificate  from 
the  state  superintendent  of  public  schools 
stating  that  the  conditions  herein  pre- 
scribed has  bpen  complied  with.” 

By  virtue  of  the  above  section,  it  becomes  the  duty  of 
the  State  Auditor  to  pay  to  the  County  Treasurer  of  the  proper 
county  one-fourth  of  the  cost  of  the  high  school  building  and 
equipment,  not  exceeding  two  thousand  dollars  (2,000.00)  for 
any  one  district,  upon  receipt  of  a certificate  from  the  State 
Superintendent  of  Schools  stating  that  the  conditions  prescribed 
in  the  above  section  have  been  complied  with. 

In  pursuance  of  the  above  section,  the  Legislature  made 
the  following  appropriation  out  of  the  general  revenue  fund  of 
the  state  (Laws  of  Lissouri,  1933,  Section  56,  page  115): 

"There  is  hereby  appropriated  out  of  the 
State  Treasury  chargeable  to  the  general 
revenue  fund,  the  sum  of  Twenty-Five 
Thousand  itollars  (,25,000.00)  for  the  pur- 
pose of  carrying  into  effect  the  provisions 
of  Section  9357  of  the  Revised  Statutes  of 
Missouri,  1929,  which  provide  State  aid  for 
high  school  buildings  in  certain  school  dis- 
tricts." 

Section  12  of  Article  X of  the  Constitution  of  Lissouri 
provides  in  part  as  follows: 
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"No  county,  city,  town,  township,  school 
district,  or  other  political  corporation 
or  subdivision  of  the  State  shali  be  al- 
lowed to  become  Indebted  in  any  manner  or 
for  any  ouroose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  provided 
for  such  year." 

section  9233,  E.  3.  of  i.©.  1929,  provides  how  school 
moneys  are  applied,  thus: 

"nil  moneys  arising  from  taxation  shall 
be  paid  out  only  for  the  purposes  for 
which  they  were  levied  and  collected;  but 
the  income  from  state,  county  and  township 
funds  ahull  be  applied  only  to  the  payment 
of  teachers’  warrants  issued  by  order  of 
the  board  to  legally  qualified  teachers 
for  services  rendered  according  to  law. 

Eo  county  or  to\>nshl o treasurer  shall 
honor  any  warrant  against  ny  school  dls- 
tri c t th-t  Is  in  excess  of  the  income  and 
revenue  of  such  school  district  toy  the 
school  year  beginning. “on  the  first  lay  of 
J*uly  and  ending  on  the  thirtieth  day  of 
June  following  nor  shall  any  portion  of 
the  funds  mentioned  in  this  section  be 
applied  in  payment  of  any  teacher’s  warrant 
issued  prior  to  the  distribution  of  such 
funds  in  accordance  with  section  9257,  and 
no  school  warrant  shall  beer  interest." 

Section  9233,  supra,  leaves  no  doubt  but  that  the 
board  of  directors  is  prohibited  from  drawing  warrants  on  the 
treasurer  unless  there  is  money  on  hand  in  the  various  school 
'unds  out  of  which  same  can  be  paid.  However,  assuming  that 
all  of  the  conditions  prescribed  in  Section  9357,  suora,  have 
been  complied  with  and  the  State  Superintendent  of  Public  Schools 
has  issued  a certificate  to  the  State  Auditor  to  that  effect,  can 
the  district  consider  sane  as  anticipated  revenue  for  the  year 
in  which  the  approval  was  given  and  issue  warrants  thereon  to  pay 
the  contractor  and  other  obligations  a ainst  the  district  for 
the  building? 

In  the  case  of  Jacquemin  t Jhenker  v.  Andrews,  40  Eo.  App. 
507,  1.  c.  510,  the  court  said: 

"The  allegation  is  that  they  caused  an 
order  to  be  drawn  on  the  county  treasurer 
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for  teacher's  wages,  when  they  knew  there 
w*8  then  no  money  in  thnt  fund.  It  is 
not  alleged  that  there  did  not  afterwards, 
during  th^t  school  year,  cone  into  the 
teacher's  fund  moneys  fTorr.  the  state, 
county  or  district,  out  of  which  said 
warrant  could  he  raid,  so  thet  there  was 
no  provision  made  to  meet  it.  «e  take  it, 
that,  while  the  board  of  directors  were, 
by  the  implication  of  the  statute,  pro- 
hibited from  drawing  said  warrant  on  the 
treasury,  unless  tnere  was  j.oney  on  hand 
of  that  fund,  out  of  which  it  could  be 
paid,  still  this  prohibition  must  not  be 
construed  to  as  to  preclude  the  ulrectors 
fro-..  untTcTpatlru,  this  ruHTT,  'i^  tn'e  amount 
of  their  warrant  co'u'lu  subse  uenily  be 
paid  out  of*  any  money  coming  into  the 
county  treasury  for  t>~ t school  year,  from 
either  or  all  of  i he  three  sources  from 
which  that  fund,  by  law,  ii  derived. 

"The  provisions  of  the  school  law  must 
be  construed  liberally  so  nc  to  five  them 
a practical  effect.  It  might  have  been 
tint  the  collection  of  the  amount  of  the 
estimate  of  the  annual  meeting,  for  carry- 
ing on  the  school  for  that  year,  was  de- 
layec  for  seme  reason  or  that  the  income 
into  the  teachers'  fund  from  the  state 
or  county  may  have  been  delayed,  by  reason 
of  the  default  or  miscarriage  of  sone 
officer  intrusted  by  law  with  the 
collection  or  disbursement  of  this  fund, 
and  thus  it  may  have  been  prevented  from 
reaching  the  county  treasury  at  the  proper 
time.  _^e  cannot  think  a v. arrant  drawn 
upon  the  county  treasury,  under" such  cir- 
cumstances v/hen  there  wes  no  fur.c  then 
on  nmd  to  pay  it , wo uTci'~ 'hardly*  Ke  deemed 
TTlecal  or  unauIEorlzed. " 


From  the  foregoing,  we  are  of  the  opinion  that, 
assuming  that  all  the  conditions  prescribed  in  Section  9357, 
supra,  have  been  complied  with,  and  the  ~.tate  superintendent 
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of  public  Schools  has  issued  a certificate  to  the  State 
Auditor  to  that  effect,  the  district  aay  consider  saiae  as 
anticipated  revenue  for  the  year  in  which  the  approval  was 
given  and  issue  warrants  thereon  to  pay  the  contractor  and 
other  obligations  against  the  district  for  the  building. 


respectfully  submitted. 


OLLIVKK  ./.  KQLiiN, 

Assistant  Attorney  General. 


AFJBCVED: 


JGHtl  ...  liCl^Ah,  Jr., 
(Acting)  Attorney  (leneral. 


I 


C Q.>1 


t 


\ 


;toloot  The  Board  or  Health  for  its  power  to  rxdso  rules  and 
reflations  e;ovurninc  examination  of  applicants, 
can  chars©  applicants  a foo  of  vl*00  for  the  rental 
of  e uiprxmt  accessary  for  said  examination  in 
addition  to  the  ro*;ul*ir  examination  foe  of  MO. 00 
au  provided  under  option  0004.  H.  j,  Hqt  1989 


July  83,  103C. 


Ira.  Hollle  • Trillion,  i rector 
iviulon  of  Ooweetolo^y  *:  To  lrdretf  slag 
Jcfferaon  City,  aaouri 


bear  ? adM8 : 


0 


You  rcoently  consulted  thi-  do.  artraeat  in  person 
and  subnit  ted  the  form  of  nolle*?  of  camnlnfttloas  ad  in- 
structions to  pplioant^  for  our  consideration. 


It  *ppoara  that  this  department,  on  July  10,  l:.30, 
rendered  an  opinion  to  Honorable  I».  • .'  ollard,  Manner  cf 

the  T’ouae  >f  -\oprcaeutativej  of  the  08th  fteaerol  -seecably, 
at  Calhoun.  ?.  ia.iouri,  in  which  it  w»c  hold  ih  sub~tcuicc 
that  the  .tat©  loard  of  Health  could  only  charge  thu  feu© 
unur.erutod  in  tho  atf  tute;;,  and  that,  if  the  statutes  did 
not  provide  for  additional  fees,  the  3o<trd  oould  not  exact 
additional  foeo ; at!  it  further  held  in  substance  that 
ectloa  9C94,  H.  • !'«•  10 rt>,  provided  that  tho  examination 
fee  of  1 .00  uri©  the  only  fee  which  tho  Board  could  exact 
froc  the  applicant  desiring  to  take  the  examination. 


In  view  of  this  decision,  you  desire  our  opinion 
a©  to  tho  locality  of  Instruction  Bo.  d,  which  1©  ea  fol- 

1 ,VfS  • 


"He  prepared  to  puy  otto  dollar  { ,1»C0)  for  use 
of  cosmetics,  towels  nd  other  ««rv!oc  fum- sited 
by  the  school.'* 

You  appear  to  b«  familiar  with  the  provisions  of  actions 
9094.  9C9C.  9090,  9000  and  9100,  R.  . ’lo.  19.19.  vhioh  wero 
oontdiiied  in  the  opinion  rendered  to  ?'r.  Pollard  relied 
on  ©s  authority  for  the  conclusion  contained  in  that  opinion 
la  addition,  however,  vo  respectfully  refer  you  to  .Action 
9097,  fl.  no.  1929,  which  is  as  followo: 

"Tho  examination  of  applicants  for  certi- 
ficates to  practice  under  this  article 
shall  bo  ooaduc tod  under  the  rules  pro- 
scribed by  a id  iitate  boerd  of  health  and 
shall  include  Loth  practical  demonstra- 
tion.^ nd  written  ml  -rul  tact©  in  rofer- 
cncc  to  tho  practices  for  which  a license 
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is  applied  for  ^nd  ouch  related  studies 
»nd  -ub justs  ao  the  state  board  of 
health  may  determine  necessary  for  the 
proper  and  efficient  performance  of 
ouch  practices  and  shall  not  be  confined 
to  ny  wpecific  oyster  or  rethod,  and 
ouch  examinations  shall  be  consistent 
with  the  practical  and  theoretical  re- 
quirements of  tlie  classified  occupation 
or  occupations  us  provided  by  this  ar- 
ticle .** 


By  the  obove  uuted  section,  the  board  of  heulth 
prescribes  rules  for  the  examination  of  applicants.  There- 
fore, under  the  instructions  to  applicants,  number  4 may 
be  treated  us  a rule  prescribed  by  the  otnte  Board  of  Health. 

By  careful  reading  of  Rule  No.  4,  it  appears  that  the  *>1.00 
fee  exacted  from  the  applicants  is  for  the  use  of  certain 
articles.  From.  your  explanation  of  the  examination  of  tho 
applicants,  it  is  necessary  to  conduct  said  examination  by 
the  use  of  not  only  cosmetics,  towels,  etc.  but  also  facial 
chairs.  permanent  wave  n& chines,  -anicure  tables  and  other 
electrical  equipment.  *e  assume  that, in  all  probability, 
no  up  lieant  possesses  such  e uipnent  ar.d  articles  r*»4»is- 
sary  for  conducting  tlie  examination;  hence,  it  becomes 
necessary  for  the  board,  in  order  that  said  applicant  can 
be  thoroughly  tested  as  to  the  applicant’s  qu  lifications, 
to  rent  such  articles.  The  V1.0G  fee  in  nieation  then  be- 
comes a rental  fee  necessary  for  the  applicant,  and  for 
the  applicant’s  own  use,  instead  of  a fee  exacted  by  the 
board  as  the  $10.00  fee  rentioned  in  section  9094. 

Under  section  91C6,  K . o • ! o.  19:~9,  the  foes  for 
examination  and  certificate,  as  provided  in  this  article, 
are  to  be  paid  in  advance  to  the  secretary  of  the  .gtute 
iourd  of  Health  and  by  him,  each  month , paid  into  the  state 
treasury  to  the  credit  of  the  general  revenue  fund,  by 
your  explanation  of  the  natter, the  *1.00  foe  exacted  fron 
the  applicant  for  the  rental  of  numerous  articles  necessary 
in  the  examination  of  applicant,  is  paid  to  the  ^ohool  of 
Cosmetology  or  other  persons  haying  such  equipment  for  rent 
and  does  not  becono  a part  of  the  regular  fees  for  examina- 
tion which  mist  be  paid  into  the  *>tate  Treasury. 

e are  therefore  of  the  opinion  thut  Rule  No.  4,  nude 
by  the  Board  for  exacting  u rental  fee  in  addition  to  the  *>10.00 
fee  mentioned  in  section  9094,  supra,  is  a legal  fee  and  the 
sane  oun  be  exacted  under  the  rules  and  regulations  permitted 
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by  the  Board  under  action  9097,  R.  s.  Mo.  1929,  und  our 
opinion  to  Mr.  Pollard  of  July  10th  la  overruled  to  t'  at 

extent. 


Respectfully  submitted. 


RPPRQVSD: 


Oi.a-IVii.Ii  N0L«i; 

^aaiatant  ..ttorney-(«enerul. 


OKh  rrrcvl-  ; v 7rZ 

(uetizig}  Attorney-General. 


f 


SCHOOLS:  Section  9357,  R.  S.  1929,  and  Section  19,  Lav/s  of  Mo. 

1931,  page  346,  provide  building  aid  to  certain 
districts  and  allow  participation  in  both* 


\- 

> 


* 


August  27,  1936* 

y'A 


Honorable  jJLoyd  V.  • King 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 


Dear  Mr,  King: 


We  are  in  receipt  of  your  letter  wherein  you 

inquired: 


"Please  advise  this  Department  concern- 
ing the  relation  of  Section  9357,  R.  S., 
1929,  and  Section  19,  Laws  of  1931, 
p.  546,  for  granting  state  aid  to 
schools  when  school  buildings  are  erected, 
herein  does  the  granting  of  building 
aid  tinder  one  law  limit  or  prohibit  the 
granting  of  aid  under  the  other  .'" 


"ection  9357,  R.  S.  ho.  1929,  reads  as  follows: 

"Whenever  a district  organized  under 
the  provisions  of  this  article  has  secured 
a site  of  not  less  than  five  acres  for  the 
central  high  school  building  of  said  dis- 
trict and  has  erected  thereon  a school  build- 
ing, suitable  for  a central  school  and 
containing  one  large  assembly  room  for 
the  meeting  of  the  citizens  of  the  district 
and  has  installod  a modern  system  of  heat- 
ing and  ventilating,  the  state  shall  pay 
one -fourth  of  the  cost  of  said  building  and 
equipment:  Provided  the  amount  thus  paid 
by  the  state  shall  not  exceed  two  thousand 
( -:;2,000.00)  for  any  one  district.  The 
state  f Missouri  shall,  out  of  the  general 
revenue  fund  of  the  state,  males  adequate 
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appropriation  for  carrying  out  the  pro- 
visions of  this  section  and  the  money  due 
any  district  shall  be  remitted  by  the 
auditor  to  the  county  treasurer  of  the 
proper  county  on  receipt  of  a certificate 
from  the  state  superintendent  of  public 
schools  stating  that  the  conditions  herein 
prescribed  1ms  been  complied  with," 


Section  19,  Laos  of  Missouri,  1931,  page  546,  reads 
as  follows: 


"There  shall  be  paid  to  any  consolidated 
or  enlarged  school  district  in  which  a 
now  school  building  has  been  erected 
in  accordance  with  plans  approved  by  the 
state  superintendent  of  schools,  the 
sum  of  $1,000.00  for  each  school  build- 
ing abandoned  on  account  of  such  now  build- 
ing. This  amount  shall  be  paid  in  the 
same  manner  as  other  state  apportionment 
aid  and  at  the  time  of  the  next  annual 
apportionment  following  the  opening  of 
school  in  the  new  building  and  the  abandon- 
ment of  the  school  building  or  buildings: 
Provided,  however,  that  any  consolidated 
district  receiving  building  aid  under 
the  provisions  of  this  section  shall  not 
receive  building  aid  under  section  9357, 
and  such  districts  as  elect  to  receive 
building  aid  under  said  section  9357 
shall  not  be  entitled  to  aid  under  this 
section. " 


Section  9357  was  enacted  by  the  General  Assembly  in 
1913  (Laws  of  Mo.  1913,  page  724)  and  in  the  1919  revision 
was  placed  in  .article  4,  Chapter  102  relating  to  "Laws  applicable 
to  city,  town  and  consolidated  schools."  Section  9357  is  a 
state  aid  to  a district  when  it  erects  a central  high  school 
building  according  to  certain  specifications  and  contains  a 
modern  system  of  heating  and  ventilating.  The  State  obligated 
itself  to  pay  one -fourth  of  the  cost  of  said  building  provided 
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that  3ald  one -fourth  did  not  exceed  $2,000*00  for  any  one 
district.  Section  9357  is  clearly  an  aid  to  tho  district 
and  once  received  no  further  aid  can  be  granted  under  said 
section.  See  our  opinion  dated  August  30,  1935,  to  Honorable 
L.  0.  Gillihan,  Prosecuting  Attorney,  Daviess  County. 

In  1931  the  Legislature  enacted  Section  19,  which 
is  also  a state  building  aid  to  consolidated  or  enlarged 
school  districts.  A consolidated  or  enlarged  school  district 
does  not  receive  the  aid  provided  for  by  section  19  unless 
buildings  are  abandoned  becauso  of  the  erection  of  new  buildings* 
Nowhere  in  Section  19  are  the  words  "central  high  school  build- 
ing" used,  nor  la  it  mandatory  that  the  new  school  building  be 
a central  high  school  building.  It  could  be  an  elementary 
school  building*  bhile  Section  19  contains  the  following 
proviso : 

"Provided,  however,  that  any  consolidated 
district  receiving  building  aid  under  the 
provisions  of  this  section  shall  not 
receive  building  aid  under  section  9357, 
and  such  districts  as  elect  to  receive 
building  aid  under  said  section  9357  shall 
not  be  entitled  to  aid  under  this  section."; 

yet,  we  do  not  believe  that  the  -legislature  intended  to  make  the 
aid  granted  by  virtue  of  Section  9357  and  the  aid  granted  by 
Section  19,  to  be  separate  and  distinct  aids  to  the  extent  that 
the  receiving  at  one  time  the  aid  provided  in  one  section,  barred 
the  receiving  at  a later  time  the  aid  provided  in  the  other 
section.  We  believe  that  the  above  proviso  merely  incorporated 
Section  9357  into  and  made  it  a part  of  Section  19  for  the 
reasons  stated  in  State  ex  rel • School  District  of  Kansas  City 
v.  Lee,  66  S.  ff.  (2d)  521*  In  said  case  tho  Supreme  Court  of 
Missouri,  en  banc,  had  under  consideration  the  proviso  found 
In  Section  13.  The  court  ruled  as  follows  (p.  523): 

"Thereafter,  and  immediately  following 
said  last-  nmed  provision.  It  Is  pro- 
vided In  said  section  13  as  follows: 

•Provided,  that  special  state  aid  shall 
continue  to  be  apportioned  as  now  or 
hereafter  provided  by  sections  9220, 

9223  and/or  9431  Revised  Statutes  1929.' 
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"The  district  contends  that  the  special 
aie*  provided  in  section  9220  ( o.  St*  -inn. 
Sec,  9220,  p.  7089)  is  excepted  from  the 
previsions  of  the  act  of  1931  bylhe  above- 
quoted  clause.  The  superintendent  con- 
tends that  by  reforence  section  9220  is 
incorporated  into,  and  made  a part  of, 
said  act, 

"We  are  inclined  to  the  view  of  the  super- 
intendent, The  mere  U3e  of  the  word 
•provided'  does  not  convert  the  words 
following  into  a 'proviso'  in  the  strict 
legal  sense.  The  word  may  be  used  in  the 
conjunctive  sense.  Castilo  et  al.  v.  State 
Highway  Commission,  312  lio.  244,  loc,  cit, 
269,  279  S,  W.  673,  We  think  it  was  so 
used  and  that  the  Legislature  intended  by 
said  clause  to  incorporate  section  9220 
into  and  make  it  a part  of  said  act.  ihe 
rule  is  stated  by  a standard  text  as  follows: 
'Statutes  which  refer  to  other  statutes  and 
make  them  applicable  to  the  s b ject  of  the 
legislation  are  called  "reference  statutes," 
Their  object  is  to  incorporate  into  the 
act  of  which  they  are  a part  the  provisions 
of  other  statutes  by  reference  and  adoption. 
Reference  statutes  are  of  frequent  use  to 
avoid  encumbering  the  statute  oooks  by  un- 
necessary repetition  and  they  have  frequent- 
ly been  recognized  as  an  approved  method 
of  legislation,  in  the  absence  of  consti- 
tutional restrictions.'  25  R.  C.  L.  p.  907." 


A district  havin^,  received  aid  under  Section  9357  for 
the  erection  of  a central  high  school  building  could  never  again 
receive  aid  under  that  section.  However,  the  receiving  aid 
under  Section  9357  would  not,  in  our  opinion,  bar  the  district 
from  receiving  aid  for  abandonment  of  school  houses  by  virtue 
of  Section  19.  The  aid  under  Section  9357  is  for  the  erection 
of  a central  high  school  building,  while  the  aid  provided  for 
by  Section  19  is  for  the  abandonment  of  school  buildings  by 
the  erection  of  a new  building.  If  a district  desires  to  erect 
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a central  high  school  building  and  abandon  four  or  five 
othor  school  buildings,  such  could  exercise  an  option  and 
take  under  Section  19  or  could  take  under  Section  9357,  And 
if  a school  district  exercised  its  option  and  took  under 
Section  9357  it  could  not  receive  aid  under  Section  19  for 
the  sane  purpose.  However,  a school  district  could  erect  a 
central  high  school  building  and  receive  aid  under  Section 
9357  and  then  in  the  future  erect  a new  building  and  abandon 
an  old  building  and  yet  receive  aid  under  Section  19,  in  our 
opinion. 


It  is  our  further  opinion  that  while  Section  9357 
bars  a district  from  participating  in  said  aid  only  the  one 
time,  or  until  it  receives  the  maximum  amount  of  ^2,000.00, 

?et,  it  could  participate  in  the  aid  provided  for  in  Section 
9 as  many  times  as  it  erects  a new  building  and  abandons  old 
buildings,  provided  such  district  does  not  participate  in  the 
two  aids  at  the  sane  time. 


Yours  very  truly. 


James  L.  *iomBostel 
Assistant  Attorney-General 


APPROVED* 


jom-  .v.  noiTiJUi,  Jr., 

(Acting)  Attorney-General 


JLHiEG 


ELECTIONS : 


A person  legally  qualified  as  a voter  and  able  to 
read  and  write  may  act  as  a judge  of  election 
(except  candidate)  in  counties  the  size  of  Livingston 
County . 


October  20,  1936. 


Honorable  Randall  R.  Kitt 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 


PILED 

49 


Dear  Sir: 


This  is  to  acknowledge  your  telegram  dated 
October  19,  1936,  as  follows: 

"I  wish  you  would  please  send  me 
an  opinion  on  the  following  question 
can  anyone  employed  on  or  the  fore- 
man on  a federal  works  progress 
administration  project  or  anyone 
employed  by  or  holding  an  office 
under  the  United  States  the  State 
of  Missouri  a county  or  a munici- 
pality serve  as  a judge  of  election 
at  the  General  Election.  Please 
send  me  this  opinion  at  the 
earliest  possible  moment." 

Section  10207,  R.  S.  Mo.  1929*  provides  for  the 
qualifications  of  judges  of  election  and  is  as  follows: 

"No  person  shall  be  qualified  to 
act  as  a judge  or  clerk  of  any 
election  unless  he  shall  be  legally 
entitled  to  vote  at  such  election, 
and  shall  moreover  be  able  to  read 
and  write . " 

You  will  note  the  above  section  only  provides  two 
qualifications  for  the  judges  of  election,  namely:  (1)  That 
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such  person  shall  be  legally  entitled  to  vote  at  such 
election,  and  (2)  that  such  person  shall  be  able  to  read 
and  write.  No  other  limitation  is  placed  on  such  persons. 

Section  2,  Article  VIII  of  the  Constitution  of 
Missouri  relates  to  who  are  entitled  to  vote,  and  reads 
as  follows: 


"All  citizens  of  the  United  States, 
including  occupants  of  soldiers  and 
sailors'  homes,  over  the  age  of  twenty- 
one  years  who  have  resided  in  this 
State  one  year,  and  in  the  county, 
city  or  town  sixty  days  immediately 
preceding  the  election  at  which  they 
offer  to  vote,  and  no  other  person, 
shall  be  entitled  to  vote  at  all 
elections  by  the  people;  provided, 
no  idiot,  no  insane  person  and  no  person 
while  kept  in  any  poor-house  at  public 
expense  or  while  confined  in  any  public 
prison  shall  be  entitled  to  vote,  and 
persons  convicted  of  felony,  or  crime 
connected  with  the  exercise  of  the 
right  of  suffrage  may  be  excluded  by 
law  from  the  right  of  voting." 

Nowhere  do  we  find  any  Missouri  case  or  any  statute 
which  prohibits  an  employee  or  a foreman  of  a Federal  Works 
Progress  Administration  project  from  acting  as  a judge  of 
election,  or  the  employment  by  or  the  holding  of  an  office 
under  the  United  States,  the  State  of  Missouri,  a county, 
or  municipality,  barring  such  person  or  persons  from  acting 
as  judges  or  clerks  of  election  in  counties  such  as  Livingston 
County.  Section  10209 » R.  S.  Mo.  1929* 

We  are  further  of  the  opinion  that  the  appointment 
of  such  persons,  if  they  were  appointed  as  judges  of  election, 
would  not  be  violative  of  the  public  policy  of  the  State  of 
Missouri . 
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You  have  not  asked  the  question,  but  suffice  it 
to  say  that  a person  who  is  a candidate  for  office  could 
not  be  a judge  of  election  as  it  would  be  violative  of 
public  policy. 


It  is  our  opinion  that  if  a person  (other  than  a 
candidate)  is  a legally  qualified  voter  and  is  able  to  read 
and  write,  that  such  person  may  act  as  judge  of  election, 
so  far  as  Missouri  is  concerned,  in  Livingston  County,  whether 
he  be  employed  by  or  holds  a job  as  foreman  of  a Federal 
Works  Progress  Administration  project,  or  an  office  under 
the  United  States  or  the  State  of  Missouri  or  the  county 
or  the  municipality. 


Yours  very  truly. 


JLH: EG 


James  L.  HornBostel 
Assistant  Attorney -General 


APPROVED : 


JOHN  W.  HOFFMAN,'  TrV, 

(Acting)  Attorney-General. 


COUNTY  COUNTS • Limits  on  borrowing  monej  -'’"not  exceed  reasonably- 

anticipated  revenues  for  the  j ar  with'  & a bond 
issue  approved  by  the  people. 


November  13,  1936. 

V 

) 


Hon.  a.  P.  Kidder, 
Presiding  Judge, 
Nodaway  County  Court, 
Liaryvllle,  ..issouri. 


Dear  Sir: 


7e  have  received  your  letter  of  November  10th,  1936, 
which  is  as  follows: 

"Some  time  ago  a V/.  P.  A.  project  was 
turned  in  as  a County  wide  project  for 
building  and  repairing  necessary  roads 
and  bridges  in  Nodaway  County.  This 
project  seems  to  have  met  with  the 
approval  of  the  local,  St.  Joseph,  and 
Jefferson  City  offices,  but  in  order  to 
comply  with  the  requirements , it  will  be 
necessary  for  Nodaway  County  to  finance 
same  to  the  extent  of  thirty-five  to 
forty-five  thousand  dollars,  our  Road 
and  Bridge  budget  is  used  up  on  other 
roads.  Our  local  attorneys  tell  us  there 
is  no  way  that  they  Know  of  that  the  County 
Court  could  finance  this  project.  Would 
you  Kindly  tive  us  your  opinion  in  regard 
to  this  matter." 

Attached  to  your  letter  is  a letter  from  the  Citizens 
State  uudx  of  ^aryville,  iaissouri. 

We  construe  your  letter  to  mean  that  your  county  for  the 
present  year  has  no  funds  available  and  unusea  arising  from 
either  your  county  revenue,  your  road  and  bridge  revenue,  or  your 
special  road  and  bridge  revenue.  Your  question  then  is,  does 
the  county  court  have  authority  to  borrow  money  or  contract  other 
debts  this  year  for  the  purpose  of  assisting  to  the  extent  of 
from  thirty-five  to  forty-five  thousand  dollars  in  the  road  project, 
the  expense  of  which  will  in  part  be  borne  by  federal  funds,  in 
completing  a county-wide  W. p.  A.  project. 
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Section  12  o f Article  A of  the  I issouri  Constitution, 
in  part,  provides  as  follows: 

"No  county,  city,  town,  township,  school 
district  or  other  political  corporation  or 
subdivision  of  the  State  shall  be  allowed  to 
become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in  any  year 
the  income  and  revenue  provided  for  such 
year,  without  the  consent  of  two-thirds  of 
t,.e  voters  thereof  voting  on  such  proposi- 
tion, at  an  election  to  be  held  for  that 
purpose. " 

In  the  case  of  Holloway  to  use  v.  Howell  County,  £40 
buQ . 601,  the  court,  in  discussing  the  authority  of  a county  to 
go  in  debt,  uses  the  following  language,  1.  c.  613: 

"The  theory  of  our  present  system  of  county 
government  is  that  counties  must  run  their 
business  affairs  on  the  'cash  system'.  * * * 
running  in  debt  is  easy  and  pleasant  while 
it  lasts.  Paying  is  'another  story'.  The 
pleasure  of  debt  malting  is  denied  by 
law  to  Missouri  counties;  they  can  anticipate 
their  revenue,  but  only  for  the  current  year." 

In  the  case  of  Vat  son  v.  Kerr,  279  S.  ».  692,  speaking 
on  the  sane  subject,  the  court  said,  1.  c.  695: 

"But,  in  construing  the  constitutional 
provision  Just  quoted,  we  have  repeatedly 
held  that  an  indebtedness  is  not  in- 
valid merely  because  it  appears  at  the 
end  of  the  year  in  which  it  was  created 
that  the  aggregate  indebtedness  incurred 
by  the  county  during  that  year  exceeded 
the  revenue  actually  collected.  If, 
at  the  time  of  its  creation,  the  indebted- 
ness is  within  the  income  which  may 
reasonably  be  anticipated,  it  is  valid." 

In  the  case  of  Hawkins  v.  Cox,  334  640,  the  court, 

in  speaking  of  this  same  constitutional  provision,  said,  1.  c. 
649: 


"The  plain  meaning  of  this  constitutional 
provision  is  that  any  such  municipal 
corporation  may  spend  or  contract  to 
spend  (become  indebted)  ‘In  any  (calendar) 
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year  the  income  and  revenue  provided  for 
such  year,*  but  beyond  that  it  cennot  go 
in  creating  a debt  for  any  purpose  or  in 
any  manner,  except  by  consent  of  two- 
thirds  of  the  voters.  This  was  so  held 
in  Book  v.  marl,  87  lio.  246,  where  the 
court  said:  *The  contracting  of  a debt 
in  the  future  by  a county  in  any  manner 
or  for  any  purpose  in  any  one  year  ex- 
ceeding the  revenue  which  the  tax 
authorized  to  be  imposed  would  bring  into 
the  treasury  for  county  purposes  for  such 
year,  unless  expressly  authorized  to  do 
so  by  the  assent  of  two-thirds  of  the 
voters*  is  prohibited." 

It  may  be  appropriate  here  to  point  out  that  there  are 
recent  cases  in  this  state  under  the  authority  of  which  bridges 
have  been  built  and  other  w.  P.  A.  projects  carried  out  by 
issuing  bonds  payable  solely  out  of  the  revenues  arising  from 
those  projects,  but  those  cases  are  not  in  point  on  the  matter 
you  inquire  about  because  there  is  no  collection  or  revenue  from 
a county-wide  road  system,  and  therefore  this  project  could  in 
no  event  be  self -liquidating. 

In  the  case  of  Trasic  v.  Livingston  County,  210  mo.  582, 

1.  c.  594,  speakinu  about  whether  the  Indebtedness  was  cieated 
for  the  building  of  a bridge  at  the  time  of  the  letting  of  the 
contract  or  at  some  other  time,  the  court  said: 

"Hence,  the  indebtedness  for  these 
bridges  was  created,  if  at  all,  by 
a compliance  with  the  law  governing 
the  letting  and  contracting  for 
bridges  already  noted.  When  the 
county  became  indebted  on  these 
bridge  contracts  must  be  determined 
by  the  * income  and  revenue  provided 
for  such  year,*  which  under  the  Consti- 
tution must  be  looked  to  for  the  payment 
of  such  indebtedness  and  it  was  the 
•income  and  revenue  provided*  for  the  year 
1889,  whioh  the  county  court  was  authorized 
to  appropriate  for  that  purpose,  and  not 
the  revenue  for  the  year  1890,  which  at  the 
date  of  the  contract  for  the  building  of 
said  bridges  had  never  been  assessed, 
levied  or  collected." 

In  construing  the  above  constitutional  provision  the 
Supreme  Court  of  this  state  has,  we  think,  clearly  held  that  a 
colmty  can  not  in  a given  year  create  a debt  against  the  county 
revenues  in  excess  of  the  revenues  on  hand  and  the  reasonably 
anticipated  revenues  for  that  year.  Likewise,  the  rule  is  announced 


Hon.  A.  F.  Kidder 


-4- 


Nov ember  13,  1936 


that  if  the  county  goes  beyond  the  above  limit,  the  contract  is 
void.  In  the  ceee  of  Barnard  k Company  v.  Knox  County,  105  Uo.  382 
1.  c.  390,  the  Supreme  Court  said: 

"It  is,  of  course,  a hardship  to  the  plain- 
tiff to  declare  this  warrant  worthless,  but 
we  cannot  dispose  of  the  question  on  any 
such  surface  view  of  the  matter.  The  Con- 
stitution seeks  to  protect  the  citizen  and 
taxpayer,  and  their  rights  are  not  to  be 
overlooked.  It  is  the  duty  of  persons 
dealing  with  counties  and  county  officials, 
as  well  as  of  county  officials  themselves, 
to  take  notice  of  the  limit  prescribed  by  - 
the  Constitution.  * • • Soliciting  agents, 
contractors  and  others  who  deal  with  county 
officials  must  see  to  it  that  the  limit  of 
county  indebtedness  is  not  exceeded,  and, 
if  they  fail  to  do  this,  they  must  suffer 
the  consequences,  unless  this  is  so,  there 
is  an  and  to  all  effort  to  bring  about  an 
economical  and  honest  administration  of 
county  affairs." 

Under  the  state  of  facts  set  forth  in  your  inquiry  as 
above  interpreted,  your  county  proposes  to  borrow  this  money  at  a 
bank,  end  the  law  as  declared  in  the  above  expressions  of  the 
court  in  defining  the  rights  and  powers  of  county  courts  would  be 
violated. 


This  opinion  is  limited  to  a discussion  of  whether  borrow- 
ing, this  money  violates  the  law  pertaining  to  the  authority  of  the 
county  court  to  contract  debts  beyond  the  reasonably  anticipated 
revenues  of  the  county  for  the  current  year. 

We  have  in  mind  the  fact  that  it  is  commendable  on  the 
part  of  county  officials  to  improve  their  county  road  system  and 
to  Join  in  these  W.  P.  A.  projeote,  thereby  not  only  improving 
their  road  system  but  furnishing  employment  for  many  people  who 
need  such  employment,  but  it  is  our  duty  to  construe  the  law  as 
we  find  it,  end  when  the  law  as  written  does  not  authorize  the 
county  court  to  so  engage  in  such  effort,  it  is  a proper  question 
to  submit  to  the  Legislature,  who  have  the  authority  to  change  such 
law  if  in  their  wisdom  they  thin£  best  to  do  so. 
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CONCLUSION 


It  is  our  opinion  that  a county  can  not  in  a given  year 
create  a debt  against  the  county  revenues  in  excess  of  the  revenues 
on  hand  and  the  reasonably  anticipated  revenues  for  that  year, 
and  that  under  the  state  of  facts  as  above  set  forth  your  county 
would  be  violating  this  rule  if  it  borrowed  the  money  above  set 
forth  and  thereby  attempted  to  obligate  the  county  to  that  extent, 
even  though  the  money  were  spent  for  a worthy  and  commendable 
cause.  If  the  county  had  no  authority  to  enter  into  such  a con- 
tract of  borrowing,  the  attempted  contract  would  be  void,  and  we 
icnow  of  no  way  for  the  county  to  presently  avail  itself  of  additional 
cash  except  by  a bond  issue  approved  by  the  vote  of  the  people. 


Yours  very  truly. 


LttLAJGE  ..ATSQli, 

assistant  Attorney  General. 


APPRO  VJu): 


J.  S.  TAYLOR, 

(Acting)  Attorney  General. 


SCHOOLS: 


General  Assembly  may  provide  gratuitous  instruction 
for  persons  under  6 years  of  age  and  also  for  persons 
over  20  years  of  age,  and  such  would  not  violate  the 
Constitution  of  MissoTiri. 


I 


\ 


0 


December  15,  1 56. 


Honorable  Lloyd  .V.  King 
State  Superinte  dent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 


Dear  Mr.  King: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  ahall  appreciate  having  an 
official  opinion  on  the  following 
question: 

"Under  the ' Constitution  of  Mis- 
souri, may  the  General  Assembly 
authorize  boards  of  education  to 
pro>4ie  for  gratuitous  instruction 
for  persons  under  six  years  of 
age  and  also  for  per;ons  over 
twenty  years  of  age V" 


The  Constitution  of  the  State  of  Misso’iri  does 
not  grant  power  to  the  J^egislature  but  is  a limitation  on 
le  jislative  power  so  that  the  Legislature  may  enact -any  law 
not  expressly  or  impliedly  prohibited  by  the  Constitution 
of  Missouri  or  of  the  imited  States. 

In  Ludlow-  aylor  .Vire  Co.  v.  Wollbrlnck,  205  S.  W. 
196,  the  Supreme  Court  of  Missouri,  en  banc,  said  the  follow- 
ing co  cerning  the  Constltutio  of  Missouri  (page  197): 

"The  government  of  this  state  i3  a 
representative  republic,  in  which 
all  the  power  to  make  law3  in  the 
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ame  and  with  the  authority  of  its 
constituent  elenents--it3  citizens 
eri  ma.3  3e — is  lodged  in  the  tempo- 
rary jjegislature , subject  only  to 
the  restraining  clauses  of  the 
Constitutions  of  the  state  and 
nation.  Upon  this  rlr.ciple  is  found- 
ed the  inherent  power  of  that  body 
jEo  legislate  at  y/il'l'  on  any  subject 
aid  to  any  extent  when,  fn  so  doing, 
nel tiier  the  slate  nor  the  national 
Co nsti t'ntio-  ~Ts  overridden* ” (Cases 
cited. ) 


Article  XI,  of  the  Constitution  of  Missouri  relates 
to  "education.”  Section  1 of  said  article  reads  as  follows: 

"A  general  diffusion  of  knowledge 
and  intelligence  being  esse  tlal 
to  the  preservation  of  the  rights 
and  liberties  of  the  people,  the 
renoral  Assembly  shall  establish 
and  maintain  free  public  schools 
for  the  gratuitous  instruction  of 
all  persons  in  this  State  between 
the  ages  of  six  and  twenty  years." 

The  above  constitutional  provi sion  makes  it  manda- 
tory upon  the  General  Assembly  to  establish  and  maintain 
free  public  schools  for  persons  between  the  ages  of  six  and 
twenty  years.  When  the  legislature  establishes  schools  for 
persons  between  six  and  twenty  years  of  age  it  complies  with 
the  Constitution.  However,  the  Legislative  is  not  limited 
to  establish  schools  for  persons  between  six  and  twenty  years 
but  may  provide  schools  for  gratuitous  instructio-  for  persons 
under  six  years  of  age  and  also  for  persons  over  twenty  years 
of  age,  owing  to  the  fact  that  the  Legislature  is  unlimited 
unless  restrained  by  the  Con:  titutlon.  Lection  1,  Article  XI 
does  not  restrain  the  Legislature  to  the  establi aliment  of 
schools  for  gr a tuitions  instruction  of  only  persons  between 
six  and  twenty  years  of  age,  but  makes  it  mandatory  that  at 
least  gratuitious  Instruction  be  granted  to  persons  between 
six  and  twenty  years  of  age. 
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The  Legislature  has  established  public  schools 
giving  gratuitous  instruction  for  persons  between  six  and 
twenty  years  of  age  and  in  maintaining  said  schools 
biennially  appropriates  moneys  from  the  state  Treasury 
for  their  sup  ort.  Section  6 of  Article  XI,  Constitution 
of  Missouri,  provides  in  part  as  follows: 

"The  proceods  of  all  lands  * * #; 
the  annual  income  of  which  fund, 
together  with  so  much  of  the  ordinary 
ro venue  of  the  State  as  may  be  by 
law  set  apart  for  that  purpose, 
shall  be  faithfully  appropriated 
for  establishing  and  maintaining 
the  free  public  schools  # * * *, 
and  for  no  other  uses  or  purposes 
/hat  soever . " 


Section  7 of  Article  XI,  of  the  Constitution  of 
Missouri,  provides  in  part  as  follows: 

"■*  * * * the  general  Assembly  may 
provide  * * *;  but  in  no  case  shall 
there  be  set  apart  less  than  twenty- 
five  per  cent  of  the  State  revenue, 
exclusive  of  the  interest  and  sinking 
fund,  to  be  applied  annually  to  the 
support  of  the  public  schools.  " 


In  State  ex  rol.  Gass  v.  Gordon,  266  Mo,  394, 
the  supreme  Court  of  Missouri,  en  banc,  construed  the  words 
"ordinary  revenue"  as  found  in  Section  6,  Article  XI  of 
the  Constitution  of  Ilicsouri,  as  follows  (page  411): 

"The  regular  and  usual  annual  in- 
come of  the  State,  however  derived, 
which  is  subject  to  appropriation  for 
general  public  uses." 


In  the  above  case  the  court  called  attention  to  the 
fact  that  from  1877  till  1887  the  Legislature  appropriated 
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one-fourth  of  t ie  ordinary  state  revenue  paid  Into  the 
treasury  to  the  schools,  and  from  1887  until  the  present 
time  one-third  of  the  ordinary  revenue  has  been  given  for 
the  support  of  free  public  schools.  The  58th  General  Assembly 
appropriated  one- third  of  the  ordinary  state  revenue  for  the 
sup  ort  of  the  free  public  schools,  naws  of  Missouri,  1935, 
page  9.  You  will  therefore  note  that  the  Legislature  is 
not  limited  as  to  the  amount  it  may  appropriate,  just  so  it 
is  not  less  than  twenty-five  percent,  owing  to  section  7, 
Article  xl  of  the  Constitution# 

Persons  between  the  ages  of  five  and  six  and  over 
twenty  years  of  age  may  at  the  present  time  receive  gratuitous 
education  just  so  long  as  the  ordinary  revenue,  as  described 
in  Section  6,  Article  XI  of  the  Constitution,  is  not  used 
for  the  furtherance  of  such  gratuitous  oducation,  Section 
9213,  R.  S.  Mo.  1929,  provides  In  part  as  follows; 

"The  board  of  directors  or  board 
of  education  of  any  school  district 
In  tills  state  may  provide  for  the 
gratuitous  education  of  persons 
between  five  and  six  and  a;  er  twenty 
years  of  a go , r e si  dent  in  such 
school  district.  * *•  * it  *" 


Hone  of  the  ordinary  revenue  as  described  in  Section 
6 of  Article  XI  of  the  Constitution,  can  be  used  for  any 
purpose  other  than  giving  of  gratuitous  instruction  for 
persons  between  the  ages  of  six  and  twenty  years. 

In  Roach  v.  The  Board  of  President  and  Directors  of 
the  St.  Loiis  Public  Schools,  77  ?£o.  484,  the  St.  Louis  Court 
of  Appeals  said  (p.  488): 

"As  to  the  second  point,  v;e  think 
differently.  The  provisions  of  the 
1st  and  6th  sections  of  article  11 
of  the  constitution  of  the  State, 
taken  together,  are  conclusive  on 
tills  point.  The  1st  section  in 
effect  declares  that  all  persons  In 
the  State  between  the  ages  of  six 
and  twenty  shall  be  gratuitously 
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instructed  in  the  freo  public 
schools  therein  provided  for,  and 
the  6th  section  in  like  manner 
declares  that  the  'public  school 
fund, » therein  mentioned,  shall  be 
faithfully  appropriated  for  estab- 
lishing and  maintaining  the  'free 
public  schools ' provided  for  in  3aid 
article,  and  for  no  other  uses  or 
purposes  what soever.  The  two  sections, 
taken  together,  amount  to  both  a 
requirement  and  a prohibition.  I3y 
the  first,  free  public  schools  for  the 
gratuitous  instruction  of  all  persons 
in  the  State  betweon  the  ages  of  six 
and  twenty  are  required,  but  by  the 
sixth,  the  fluids  thus  dedicated  to  that 
use  are  prohibited  from  being  expend- 
ed for  any  other  uses  or  purposes  what- 
soever. The  expenditure  by  the  de- 
fend nt  'f  its  revenues  for  the  pur- 
pose of  admitting  and  instructing  in 
said  schools  children  under  the  age  of 
six  years,  is  a use  of  its  funds  not 
author! zied,  but  forbidden,  by  the 
constitution,  ****** 

It  is  to  be  noted  that  the  :onoral  Assembly  rosy 
establish  gratuitous  instruction  for  persons  under  six  years 
of  age  and  also  for  persons  over  twenty  years  of  age,  but  the 
one -third  revenue  now  dedicated  to  the  use  of  gratuitous 
instructio’i  of  persons  between  six  and  twenty  years  of  awe 
could  not  be  used  for  the  purpose  of  giving  gratuitous 
instruction  to  porsons  under  six  and  over  twenty  years  of  age. 
Roach  v.  The  Board  of  President  and  Directors  of  the  St.  Louis 
Public  Schools,  supra;  Kayaer  v.  board  of  Education,  201  S.  W, 
531. 


It  is  our  opinion  that  the  General  Assembly  may, 
under  the  Constitution  of  Missouri  "authorize  boards  of 
education  to  provide  for  gratuitous  instruction  for  persons 
under  six  years  of  age  and  also  for  persons  over  twenty  years 
of  age"  Just  so  long  as  .section  6,  Article  XI,  of  the  Constitution 
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is  not  viola tod.  i.  o*.  in  reference  to  the  one-third  rovenue 
set  apart  for  the  support  of  public  schools. 


Yours  very  truly. 


Jaraes  L.  HornBostel 
Assistant  Attorney-General 


A ’ PROVED: 


J.  E.  TAYLOR, 
(Acting)  Attorney-General 


JLHlEO 


SCHOOLS:  Postage  may  be  purchased  from  the  appropriation  to 

teacher-training  if  such  postage  is  used  in  the 
inspection  and  supervision  of  teacher -training# 


December  31,  1936  . 


Honorab  e Lloyd  .7.  King 
State  Superintendent 
department  of  Public  Schools 
Jefferson  City,  Missouri 


ear  Mr . King : 


This  is  to  acknov/ledge  your  letter  as  follows: 

"This  Department  needs  money  to  buy 
postage  for  work  in  supervision  of 
toucher-training  high  schools  in  this 
state.  At  this  time,  we  have  on  hand 
sufficient  money  in  the  appropriation 
for  the  purchase  of  the  necessary 
postage# 

"would  it  be  proper  for  this  Department 
to  pur chase  stamps  from  the  appropria- 
tion made  for  high  school  teacher-training 
as  provided  in  Section  9405,  R*  S. , 1929V" 


Article  7,  Chapter  57,  relates  to  "Special  State 
Aid  for  High  Schools  and  Peacher-Trai  ing  Courses."  Section 
9405  of  said  article  and  chapter  provides  in  part  as  follows: 

"Tide  appropriation  provided  for  the 
instruction  of  pupils  in  the  science 
and  practice  of  rural  school  teach- 
ing and  the  teaching  of  elementary 
agriculture,  may  be  expended  in  part 
for  the  inspection  and  supervision 
of  such  instruction  by  the  state  super- 
intendent of  public  schools  •»  * * * 
and  the  expense  of  such  Inspection  and 
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supervision  shall  bo  paid  out  of 
said  appropriation  on  vouchers 
cortified  by  the  state  superint  nd- 
ent  of  public  schools." 


The  58th  General  Assembly  appropriated  moneys 
for  teacher-training  in  high  schools  for  the  bio  nium  1935 
and  1936.  Section  57,  uaws  of  i.tissouri,  1935,  page  113,  roads 
as  follows: 


"Teachers  Training  in  high  schools. 
—There  is  hereby  appropriated  out 
of  the  state  Treasury  chargeable 
to  the  general  revenue  fund,  the  sum 
of  Thirty-live  Thousand  Dollars 
(.  35,000.00),  for  the  purpose  of 
carrying  into  effect  the  provisions 
of  Article  VII,  Chapter  57,  of  the 
Revised  Statutes  of  Missouri,  1929, 
which  provides  for  teacher- training 
vrork  in  high  schools,  provided, 
however,  in  the  event  the  funds 
appropriated  herein  are  insuffi- 
cient to  pay  the  apportionment  in 
full  as  provided  by  law;  they  alia  11 
bo  pro-ratod  to  schools  in  pro-rata 
proportion." 


You  will  note  that  35,000.00  has  been  appropriated 
for  the  express  purpose  of  carrying  into  effect  the  provisions 
of  Article  7,  Chapter  57,  supra.  Section  9405  provides  that 
the  appropriation  for  teacher -training  may  be  expended  in  part 
for  the  inspection  and  supervision  of  such  instruction.  No 
doubt  it  becomes  necessary  to  uso  po3ta  ,e  for  inspection 
and  supervision.  Suffice  it  to  say  that  moneys  should  only 
be  expended  jor  postage  when  the  postage  is  used  in  further- 
ance of  teacher-training.  In  other  words,  postage  should  not 
be  purchased  from  the  appropriation  for  teacher -training 
if  such  postage  is  to  be  used  in  carry  ng  out  other  functions 
of  your  Department . 

The  Supreme  Court  of  Missouri,  en  banc,  in  State 
Thompson  ot  al.,  85  3.  W.  (2d)  595,  had  bofore  it  for 


v. 


Hon.  i/Loyci  W.  King 


-3* 


GC  t 31 j 


1J36 


determination  a question  similar  to  the  one  you  present. 

The  court  held  that  moneys  could  be  expended  from  the 
teacher -training  appropriation  for  supervision  and  inspection 
if  such  related  to  teacher-training,  ilov/over.  If  the  expendi- 
ture of  the  appropriation  does  not  relate  to  teacher-training, 
as  to  Inspection  and  supervision,  then  any  money  expended 
from  the  appropriation  would  be  Illegal.  The  court  said 

(p.  601): 

■Under  the  application  of  the  doc- 
trine enunciated  above,  the  inclusion 
in  printing  bill  C (count  3 of  the 
petition)  of  the  items  adruittodly 
having  no  connection  with  teachers • 
training  was  an  obvious  and  5 nexcuo- 
able  error,  while  all  other  items  in 
suit  were  properly  for  the  determi- 
nation of  the  trial  Judge," 


irom  the  a^ovo  it  is  our  opinion  that  if  postage 
is  noedod  and  used  for  work  in  inspection  and  supervision  of 
teacher-training  high  schools  that  suoh  may  be  purchased  from 
the  appropriation  found  at  page  113,  Section  57,  Laws  of 
Missouri.  1935.  However,  the  postage  must  be  used  In  the 
furtherance  of  teacher-training. 


Yours  very  truly. 


James  L.  liornBostel 
Assistant  Attorney-General 


APPROVED: 


J.  E.  TAY  ,0R 

(Acting)  Attorney-  tenoral 
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OLD  AGE  PENSIONS:  State  Board  not  relieved  from  liability 

to  pay  funeral  expenses  of  deceased- 
pensioner  because  he  carried  policy  of 
insurance  in  the  amount  of  #108.00  payable 
to  his  wife. 


July  28,  1936 


hire . Kate  Ray  Kuhn 

Member  County  Old  Age  Assistance  Board 
Marion  County 
Hannibal, Missouri 


Dear  ^.adamt 


i'hls  will  acknowledge  receipt  of  your  ]e  tter 
requesting  an  opinion  from  this  department,  which  reads 
as  follows i 


"We  would  like  to  request  an  opinion 
on  the  case  of  an  applicant  for  Old 
Age  Assistance. 

’’This  applicant,  who  applied  through 
the  Marlon  County  ooard,  has  been 
certified  and  received  the  Assistance 
up  until  a few  days  ago  when  he  passed 

away. 

"He  had  an  insurance  policy  amounting 
to  about  one  hundred  and  eight  dollars 
(#108.00)  made  out  to  his  wife. 

"As  you  know,  the  State  allows  fifty 
dollars,  (s?50.00)  for  burial  fee  to 
an  applicant  where  there  is  no  estate. 
If  the  case  has  been  certified.  This 
man  had  no  estate,  personal  property 
amounting  to  about  ten  dollars  ( 10.00) 
and  nothing  else  beside  the  insurance. 

"He  and  his  wife  have  been  on  relief 
for  two  or  three  years  and  the  house 
rent  has  been  donated  by  a friend. 

"The  wife  now  has  absolutely  nothing 
and  will  have  to  go  back  on  Dlreot 
Relief. 

"We  wonder  if  it  would  be  possible  for 
this  applicant '8  wife  to  receive  the 
burial  fee  granted  by  the  State  under 
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the  circumstances, 

"Will  you,  please,  advise  me  at 
your  earliest  convenience? " 


Section  15  of  the  Old  Age  Assistance  Act, 
Laws  of  Missouri  1935,  page  312,  provides: 

"On  the  death  of  any  person  re- 
ceiving old  age  assistance , such 
reasons  Id  funeral  expenses  for 
burial  shall  be  paid  to  such  per- 
sons as  the  state  board  directs; 
provided,  that  such  expenses  do 
not  exceed  £100,00  and  the  estate 
of  the  deceased  is  insufficient 
to  defray  »-he  same," 


You  ask  if  it  would  be  possible  for  this  applicants 
wife  to  receive  the  burial  fee  granted  by  the  State  in  the 
Instant  case.  You  will  note, from  the  above  section, that  the 
funeral  expenses  are  to  be  paid  to  such  persons  as  the  State 
board  directs  if  the  expenses  do  not  exceed  one  hundred  dollars 
and  the  estate  of  the  deceased  is  insufficient  to  defray  the 
same,  We  presume  that  what  you  desire  to  know  is  whether 
the  State  should  pay  burial  expenses  in  the  case  in  question, 
in  spite  of  the  fact  that  the  deceased  pensioner  had  an  in- 
surance policy  payable  to  his  wife  in  the  amount  of  $106.00. 

You  do  not  state  whether  the  policy  in  question  is  an  old 
line  life  insurance  policy  or  a fraternal  benefit  policy. 

If  it  is  a policy  in  an  old  line  life  insurance  company  the 
proceeds  thereof  would  inure  to  the  wife's  separate  benefit, 
independent  of  the  creditors,  executors  and  administrators 
of  the  husband,  under  the  provisions  of  Section  5739,  Revised 
Statutes  Missouri  1929,  and  would  not  be  subject  to  the  pay- 
ment of  funeral  expenses.  Said  section  reads,  in  part: 

"Any  policy  of  insurance  hereto- 
fore or  hereafter  made  by  any 
Insurance  company  on  the  life  of 
any  person, expressed  to  be  for 
the  benefit  or  the  wife  of  the 
Insured, shall  Inure  to  her  separate 
benefit.  Independently  of  the 
creditors,  executors  and  administra- 
tors of  the  husband:  * * * # " 
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If  the  policy  was  one  of  a fraternal  beneficiary 
association  the  proceeds  thereof  would  belong,  absolutely, 
to  the  beneficiary  and  would  not  be  subject  to  the  payment 
of  funeral  expenses,  under  the  provisions  of  Section  6011, 
Revised  Statutes  Missouri  1929,  which  reads  as  follows! 

"No  money  or  other  benef It , charity 
or  relief  or  aid  to  oe  paid, pro- 
vided or  rendered  by  any  such  society 
Siiall  be  liable  to  attachment,  garnish- 
ment, or  other  process  or  to  be  seized, 
taken,  appropriated  or  applied  by  any 
legal  or  equitable  process  or  operation 
of  law  to  pay  any  debt  or  liability  of  a 
member  or  benef lciary, or  any  other  per- 
son who  may  have  a right  thereunder, 
either  before  or  after  payment." 


bven  if  the  policy  In  question  was  made  payable 
to  the  estate  of  the  deceased  the  widow  would  be  entitled 
thereto  under  the  stated  facts  In  your  letter.  Under  the 
provisions  of  Section  107,  Revised  Statutes  Missouri  1929,  a 
widow  is  entitled,  in  addition  to  dower,  to  certain  articles 
of  property  and  such  sums  of  money  In  exclusion  of  all  its 
claims,  charges,  legacies  and  bequests  as  the  Court  may  deem 
reasonable  for  the  proper  supcort  of  said  widow  for  the 
period  of  one  year  after  the  death  of  the  decedent.  In 
addition  thereto,  the  widow  is  allowed  not  to  exceed  the 
appraised  value  of  four  hundred  dollars,  under  the  provisions 
of  lection  108,  Revised  Statutes  Missouri  1929,  and  If  the 
widow  does  not  receive  the  property  thus  allowed  the  court 
shall  order  the  money  to  be  paid  to  the  widow  as  her  absolute 
property.  The  one  year’s  allowance  and  the  four  hundred  dollars 
provided  for  above  Is  the  absolute  property  of  the  widow  and 
Is  not  subject  to  the  payment  of  any  debts. 

It  Is,  therefore,  the  opinion  of  this  department 
that  the  fact  that  a deceased  pensioner  had  a policy  of  in- 
surance payable  to  his  wife, In  the  amount  of  $108.00 , would 
not  relieve  the  State  board's  liability  to  pay  the  reason- 
able funeral  expenses  for  burial  to  such  persons  as  the  State 
ooard  directs.  If  such  expenses  do  not  exceed  one  hundred 
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dollars  and  the  estate  of  the  deceased  la  Insufficient 
to  defray  the  same. 


Yours  very  truly. 


J.  3.  TAYLOR 

Assistant  Attorney  General 


APi'ROV  iJ« 


John  

(Ac tin)  Attorney  General 
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JD  AGE  ASSISTANCE:  Applicant  may  appeal  to  the  Circuit  Court  from  th* 

decision  of  the  State  Board  as  to  amount  of  assist 
allowed 


7 } 
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Mr.  C.L.  Larkins,  Vice  Chairman, 

Buchanan  County  Old  itge  assistance  Board, 
Boom  26,  Court  house, 

St.  Joseph,  Missouri. 


Bear  sir: 


This  rill  acknowledge  receipt  of  your  letter  requesting 
an  opinion  from  this  Department,  which  reads  as  follows: 

"It  is  the  contention  of  the 
Chairman  of  this  Board  that  an 
applicant  has  no  right  of  appeal 
to  the  Circuit  Court  on  the 
action  of  the  otate  Board  except 
as  to  his  or  her  property  or 
income,  residential  or  other 
qualifications,  to  receive  the 
benefits  of  this  ~ct , and  may 
not  appeal  from  the  decision  of 
the  Board  as  to  the  amount  of 
allowance  in  each  case. 

"We  would  appreciate  an  early 
opinion  by  your  office  in  this 
matter  as  we  have  a large  number 
of  applicants  who  are  much  dis- 
satisfied with  the  allowance  in 
their  case,  and  we  desire  to  give 
them  the  proper  information  as 
to  how  to  proceed." 

Jection  10  of  the  Cld  *»ge  assistance  ^ct  provides: 

" ihenever  an  application  is  made 
for  old  age  assistance,  the  county 
board  shall  promptly  make  investi- 
gation of  the  facts,  and  after 
hearing  the  applicant,  if  it 
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approves  the  application, 
shall  make  a recommednation  of 
the  amount  of  assistance  to  be 
allowed,  or,  if  it  disapprove, 
make  a recommendation  that  no 
assistance  be  allowed.  Upon  the 
request  of  an  applicant,  the 
county  board  may,  if  it  sees  fit, 
direct  a rehearing » of  which  the 
applicant  shall  have  at  least 
ten  days'  notice,  and  at  which 
he  may  appear  and  offer  evidence. 

The  decision  of  the  county  board 
shall  be  forwarded  to  the  Jtate 
Commissioner  who  may  approve  or 
disapprove,  or  recommend  changes 
in  the  decision  of  the  county 
board.  If  the  otate  Commissioner 
and  the  county  board  are  unable  to 
agree  in  regard  to  tho  allowance, 
disallowance,  or  the  amount  of 
assistance,  the  application,  along 
with  a record  of  all  the  proceed- 
ings in  regard  to  it,  shall  be 
forwarded  to  the  otate  Board  for 
review,  whose  decision  shall  be 
final,  subject  to  the  right  of 
appeal  as  herein  otherwise  provided. 


An  applicant's  right  to  appeal  to  the  Circuit  Court  from 
the  action  of  the  Btate  Board  is  found  in  Jec.  25  of  the  Act, 
which  said  section  reads  as  follows: 


"Any  person  claiming  the  benefits 
of  this  **et  who  is  aggrieved  by 
the  action  of  the  Jtate  Board  as 
to  his  or  her  property  or  income, 
residential  or  other  qualifications 
to  receive  the  benefits  of  the  Act 
may  appeal  from  its  decision  to  the 
circuit  oourt  of  his  or  her  Judicial 
circuit  within  ninety  days  from  the 
deolslon  complained  of,  by  giving 
the  Btate  Board  notice  of  such  appeal; 
such  appeal  shall  be  had  and  tried 
in  the  circuit  court  de  novo  as 
appeals  from  decisions  of  Justices 
of  the  peace,  and  the  Judgment  rendered 
thereupon  shall  be  final;  and  if 
such  Judgment  be  in  favor  of  the 
appellant  a certified  copy  of  same 
shall  be  mailed  to  the  Btate  Board." 


Mr.  C.i..  Larkins 


Larch  11,  1956. 


The  amount  of  assistance  that  a person  is  entitled  to 
by  reason  of  the  provisions  of  the  Old  Age  Assistance  «ct  is 
determined  according  to  section  5 of  said  Act  "with  due  regard 
to  the  conditions  in  each  case";  in  other  words,  the  amount  of 
assistance  is  necessarily  determined  by  reference  to  the 
applicant's  "property  or  income,  residential  or  other  qualifi- 
cations". 


CONCaUJIOM 


It  is  the  opinion  of  this  department  that  an  applicant 
for  Old  Age  Assistance  may  appeal  to  the  Circuit  Court  from  the 
decision  of  the  Jtate  Board  as  to  the  amount  of  assistance 
allowed  him  for  the  reason  that  in  reality  an  appeal  for  this 
reason  is  an  appeal  predicated  upon  the  alleged  wrongful  notion 
of  the  Jtate  Board  as  to  the  applicant's  "property  or  income, 
residential,  or  other  qualifications'. 

If  such  an  appeal  be  taken,  the  matter  must  be  determined 
in  the  Circuit  Court  de  novo  as  appeals  from  the  decisions  of 
Justices  of  the  peace,  and  the  Judgment  rendered  thereupon  shall 
be  final. 


Hespeetfully  submitted, 


JOHN  W.  HOiTMAN,  Jr., 
Assistant  Attorney  General. 


at  VkD: 


duY  MchiTrkiCh, 

Attorney  General. 
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FFNAL  INSTITUTIONS:  Commissioners  may  not  make  lump  sum 

allowances  for  extraordinary  services 
performed  by  employe,  over  and  above 
fixed  salary. 


December  51,  1936. 


</ 

/ 

U 
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Commissioners  of  Department  of 
Penal  I ns  ti  tuti  on«  , ;p 
Jefferson  City,  Mis 


Gentlemen: 


This  is  to  acknowledge  receipt  of  letter  dated 
ece  iber  7,  1936,  addressed  to  your  Board,  written  by  the 
Secretary  and  assistant  Secretary  at  the  State  Penitentiary, 
in  which  you  orally  request  the  opinion  of  this  Department 
on  the  matters  set  forth  in  their  letter  to  you.  ve  deem 
it  unnecessary  to  set  forth  in  detail  the  matters  contain- 
ed in  their  letter,  but  suffice  it  to  say  it  sets  forth 
additional  and  special  services  which  they  alleged  were 
performed  at  the  Penitentiary  in  caring  for  and  locking 
after  financial  matters  of  convicts  and  looking  after  and 
caring  for  the  "Earnings  Fund"  at  the  Penitentiary,  it  is 
further  stated  in  said  letter  that  they  have  not  received 
any  Holidays  or  vacations  during  their  tenure  in  office. 

The  requeet;;fqr  opinion,  as  we  understand  it  is 
whether  or  not  they  granted,  namely,  the  Secretary 

350.00  and  the  Assistant  Secretary  $250.00,  for  extra 
services  over  a period  of  three  arid  one-half  years,  in 
addition  to  their  regular  salaries  as  fixed  or  agreed  upon 
by  the  Board* 


Section  8394,  S.  Mo.  1929,  provides  specifically 
for  certain  officers  and  their  salaries  at  the  Penitentiary 
and  then  further  in  said  section  this  language  is  used: 


"*  * ■»  .ill  other  officers  and  employes 
shall  receive  such  compensation  as  may 
be  a^-ro'ed  upon  between 'them  and  said 
eoard.  a1i  salaries  shall  be  paid  In 
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monthly  installments.  The  board 
shall  make  a pay  roll  containing 
the  names  of  every  officer  and 
employe,  with  the  amount  due  each, 
which  shall  be  kept  at  the  pen! ten  - 
tiary  and  a certified  copy  thereof 
filed  in  the  office  of  the  State 
Auditor.  Such  salaries  shall  be 
paid  out  of  the  fund  appropriated 
for  the  pay  of  civil  officers:  * 


The  above  named  Secretary  and  Assistant  Secretary 
are  not  specifically  named  in  said  section  and  their  salaries 
are  not  fixed  therein,  but  the  authority  for  their  appoint- 
ment is  found  in  the  above  quoted  portion  of  the  section,  and 
their  compensation  is  such  as  may  be  agreed  upon  between 
them  and  said  Board,  v/e  take  it  that  the  salaries  paid  the 
above  officers  have  been  agreed  upon  and  fixed  by  the  Board 
and  each  are  receiving  a certain  monthly  salary. 

It  Is  our  opinion  that  the  Board  would  not  have 
authority  to  grant  to  the  above  officials  the  sums  as  stated 
above  for  extraordinary  or  special  services  performed  by 

than. 

It  makes  no  difference  how  meritorious  or  just  a 
claim  for  extra  or  additional  services  may  seem,  we  do  not 
think  It  is  within  the  power  and  authority  of  the  Board  to 
grant  same  under  the  above  circumstances.  However,  where  the 
Board  has  a discretion  in  fixing  the  amount  the  officers  or 
employes  shall  receive,  as  the  Board  does  in  this  case,  it 
may  take  such  matters  as  staged  a <ove  into  consideration  in 
fixing  the  salaries  of  said  officers  and  employes. 


Very  truly  yours. 


COVELL  R,  HEWITT 

Assistant  Attorney-General 

APHIOVED: 


j.  e.'  taylSH 

(Acting)  Attorey-General 


CRHjEG 


TATE  BOARD  OF  EDUCATION:  Duly  authorized  agency  to  receive  Federal 

Social  Security  Funds  for  health  work  in 
Mo. 


March  12,  1936. 


Miss  Katharine  F.  Lenroot, 
U.S.  Department  of  Labor, 
Children’s  Bureau, 
-ashington,  Missouri. 


Dear  Miss  ^.enroot: 


This  department  is  in  reoeipt  of  your  letter  request- 
ing an  opinion  as  to  the  following  state  of  facts: 

"You  are  familiar  with  the  recent 
correspondence  by  letter  and  by 
telegraph  between  this  office  and 
yours  with  reference  to  the  question 
of  the  State  agency  in  Missouri 
which  is  authorized  to  receive  Fed- 
eral funds  for  administration, 
under  title  V of  the  social  security 
*ct.  I have  been  advised  that  it 
is  your  opinion  that  the  State  Board 
of  Education  is  constituted  by  law  as 
the  duly  authorized  agency  for  receiv- 
ing and  disbursing  such  funds  on  the 
request  of  that  Department  charged 
with  Immediate  administration  of  the 
particular  plans. 

"The  Solicitor  of  Labor  has  asked  for 
a copy  of  your  opinion  or  opinions 
on  this  question.  I should  like 
further  to  ask  you  directly  whether 
in  the  face  of  section  643  of  the  *ct 
of  Mareh  18,  1933  and  section  1 of 
the  ^ct  of  *ay  2,  1933,  the  State 
Board  of  education  or  any  other  state 
agency  has  the  power  to  receive  and 
to  uisburse  Federal  funds  on  the 
voucher  of  other  otate  departments . " 


ill  as  Katharine  i . Lenroot 


1936 
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liarch  ' *2, 


Section  1,  Laws  of  Mo.  1933,  p.  415,  to  which  you  refer 
in  your  better,  is  not,  in  our  opinion,  pertinent  to  the 
question  here  under  consideration,  as  that  section  has  to  do 
with  fees,  funds  and  moneys  received  by  any  department  or  board 
by  virtue  of  any  law,  rule  or  regulation  aade  in  accordance 
with  any  law  .-sot  the  State  of  liiasouri,  and  does  not  apply  to 
funds  derived  by  device,  bequest,  donation,  gift  or  assignment. 

section  643,  Laws  of  1933,  p.  252  provides: 

"Whenever  any  devise,  bequest, 
donation,  gift  or  assignment 
of  money,  bonds  or  choses  in 
action,  or  of  any  property,  real, 
personal  or  mixed,  shall  be  made 
or  offered  to  be  made  to  this  state, 
the  State  Board  of  education,  as 
constituted  by  law,  shall  be  and 
ure  hereby  authorized  to  receive 
and  accept  the  same  on  such  terms, 
conditions  and  limitations  a3  nay  be 
agreed  upon  between  the  grantor, 
donor  or  assignor  of  said  property 
and  said  officials  constituting 
said  Board,  so  that  the  right  and 
title  to  shall  pass  to  and  vest 
in  this  jtate;  and  all  such  property 
so  vested  in  this  state  and  the 
proceeds  thereof  when  collected, 
may  be  appropriated  for  educational 
purposes,  or  for  such  other  purposes 
as  the  legislature  may  direct.  The 
intention  of  this  act  is  to  abolish 
the  commission  heretofore  created 
to  accept  devises,  bequests,  donations, 
gifts  or  assignments  of  money,  bonds 
or  choses  in  action,  or  of  any 
property,  real,  personal  or  mixed, 
and  to  transfer  such  duties  to  the 
Jtate  Board  of  jiducation." 


It  is  this  section  of  our  laws  that  we  deem  to  be  per- 
tinent to  the  situation  here  presented.  It  will  be  noticed  that 
in  this  statute  it  is  provided  that  "and  all  such  property  so 
vested  in  this  state  and  the  proceeds  thereof  when  collected, 
may  be  appropriated  for  educational  purposes,  or  for  such  other 
purposes  as  the  legislature  may  direct”.  This  is  not  a mandatory- 
provision,  however,  and  it  is  our  opinion  that  the  Jtate  Board 
of  Education  as  constituted  by  law  Is  the  duly  authorized  state 
agency  to  receive  the  lederal  oocial  Jecurlty  funds  for  health 
work  in  idlssouri. 


Miss  Katharine  f.  Lenroot 


-3 


March  1 2,  1936 


It  Is  our  further  opinion  that  these  funds  should  be 
accepted  by  the  dtate  Board  of  education  subject  to  the  plan 
for  maternal  and  child  health  in  Missouri,  and  disbursed  by  said 
Board  according  to  said  plan. 


Hespectfully  submitted. 


JOHN  ’V.  HOFFMAN,  Jr., 
assistant  Attorney  General. 


jtPPROYJED : 


Attorney  General. 
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P'JELIC  ADMINISTRATOR : Tenure  of  Office. 


A 

November  13,  1936* 


Mr.  Paxil  S.  iiimerick 
Public  Administrator 
7814  Forsythe  Blvd. 
Clayton,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  November  10,  1936,  which  reads  as  follows: 

"As  you  probably  know  I was  suc- 
cessful in  being  elected  to  the 
office  of  Public  Administrator  in 
St.  ^lOuls  County  in  the  landslide 
last  Tuesday*  I supoose  that  I 
am  not  definitely  in  office,  in 
the  official  opinion  of  the  At- 
torney General,  un*«l  T have  be- 
come one  of  the  official  family 
by  qualifying,  but  perhaps  I can 
get  some  official  data  on  this 
matter. 


"The  incumbent,  who  is  also  a 
Democrat,  wants  to  be  relieved 
of  his  office  as  soon  as  possible, 
and  I have  not  been  able  to  find 
any  reference  in  the  statutes  to 
the  definite  term  of  a Public  Ad- 
ministrator. I assume  that  I can 
take  over  the  duties  of  that  of- 
fice as  soon  as  I receive  my  com- 
mission and  take  my  oath  and  post 
my  bond,  but  as  far  as  any  legal 
precedent  is  concerned  I cannot  find 
any.  Will  you  be  kind  enough  to 
give  me  your  opinion  on  that  by 
return  mail,  if  it  is  not  imposing 
upon  you? 

"V/hat  I want  to  do  is  this,  as  soon 
as  the  official  count  is  completed 
in  the  county  I want  to  talk  to 
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Jefferson  City  and  obtain  my  com- 
mission from  the  Governor,  and 
return  Immediately  to  take  my  oath 
and  post  my  bond  and  take  over  the 
duties  of  that  office  without  wait- 
ing for  the  first  of  the  year.  In 
your  opinion  would  It  be  necessary 
for  the  incumbent  to  accompany  me 
to  the  Governor’s  office  to  accom- 
plish this  purpose,  or  is  it  lust 
as  well  that  I see  him  alone?" 

Section  296  R.  S.  Mo.  1929,  nrovides: 

"Kvery  county  in  this  state,  and 
the  city  of  St.  Louis,  shall  elect 
a public  administrator  at  the  gen- 
eral election  in  the  year  1880,  and 
every  four  years  thereafter,  who 
shall  be  ex  officio  public  guardian 
and  curator  in  anti  for  his  county. 
Before  entering  on  the  duties  of 
his  office,  he  shall  take  the  oath 
required  by  the  Constitution,  and 
enter  Into  bond  to  the  state  of 
Missouri  in  a sum  not  less  than  ten 
thousand  dollars,  vd  th  two  or  more 
securities,  approved  by  the  court 
and  conditioned  that  he  will  faith- 
fully discharge  all  the  duties  of 
his  office,  which  said  bond  shall 
be  given  and  oath  of  office  taken 
on  or  before  the  first  day  of  Jan- 
uary following  his  election,  and  it 
shall  be  the  duty  of  the  judge  of 
the  court  to  require  the  public  ad- 
ministrator to  make  a statement 
annually,  under  oath,  of  the  amount 
of  property  in  his  hands  or  under 
his  control  as  such  administrator, 
for  the  puroose  of  ascertaining  the 
amount  of  bond  necessary  to  seeure 
such  property;  and  the  court  may 
from  time  to  time,  as  occasion  shall 
require,  demand  additional  security 
of  such  administrator,  and,  in  de- 
fault of  giving  the  same  within 
twenty  days  after  such  demand,  may 
remove  the  administrator  and  appoint 
another. " 
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Section  301  R.  3.  Mo.  1929,  provides s 

"When  a public  administrator  has 
been  aopolnted  to  take  charge  of 
an  estate,  he  shall  continue  the 
administration  until  finally  set- 
tled, unless  he  resigns,  dies,  is 
removed  for  cause,  or  is  discharged 
in  the  ordinary  course  of  lav  as 
the  administrator." 

Article  XIV,  Section  5,  of  the  Missouri  Constitu- 
tion provides: 

"In  the  absence  of  any  contrary 
provision,  all  officers  now  or  here- 
after elected  or  appointed,  sub- 
ject to  the  right  of  resignation, 
shall  hold  office  during  their  of- 
ficial terms,  and  until  their  suc- 
cessors shall  be  duly  elected  or 
appointed  and  qualified." 

In  the  case  of  State  ex  rel.  v.  Kennedy,  73,  Mo. 
App.  384,  that  Court  said  at  1.  c.  388: 

"V»e  are  of  the  opinion  that  the 
true  meaning  of  the  statute  is  that 
a public  administrator  continues  to 
administer  estates  In  his  hands  even 
after  the  expiration  of  his  term  of 
office,  unless  he  dies,  resigns  his 
office,  is  removed,  or  Is  otherwise 
discharged  according  to  law.  In  this 
case,  as  before  stated,  Kennedy  re- 
signed his  office,  his  resignation 
was  accepted  by  the  governor  and  his 
successor  appointed.  He  thereby 
became  incapacitated  to  further  ad- 
minister estates  in  his  hands  and 
his  duties  devolved  upon  his  suc- 
cessors. His  functions  as  adminis- 
trator ceased  as  effectively  as  If 
he  had  been  removed  from  office. 

The  express  provision  of  the  statute 
is  that  he  shall  continue  the  ad- 
ministration 'unless  he  resigns.*  " 
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conclusion. 


There  are  no  statutes  or  cases  In  Missouri  which 
specify  with  Darticularity  when  the  term  of  the  office 
of  public  administrator  shall  commence*  V.'e  construe 
Section  29 6,  supra,  to  mean  that  after  election,  pur- 
suant to  the  provisions  of  said  section,  the  only 
formality  necessary  for  said  successful  candidate  to 
comply  with  is  to  take  the  prescribed  oath  and  furnish 
the  prescribed  bond  on  or  before  the  first  day  of 
January  following  said  election*  When  this  Is  done, 
then  the  successful  candidate  is  ready  to  enter  upon 
the  duties  of  his  office,  and  continues  to  hold  office 
until  his  successor  be  elected  and  qualified* 

It  is  true  that  the  present  public  administrator 
of  St*  Louis  County  has  the  constitutional  and  statu- 
tory power  to  resign  the  duties  of  his  office*  t/hen 
he  so  resigns,  then  he  ceases  to  continue  as  admin- 
istrator of  all  estates  in  his  hands*  His  written 
resignation,  presented  to  the  Governor,  is  a suffi- 
cient resignation  when  accepted  to  alienate  him  from 
the  office*  Should  he  not  resign  then  he  continues 
to  administer  estates  in  his  hands* 


Yours  very  truly 


WM.  OKR  SAWYERS 

Assistant  Attorney  General* 


APPROVED: 


j.  ]•::  taTCBh 

(Acting)  Attorney  General* 
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PUBLIC  SERVICE  COMMISSION:  ] any  contract  between  city- An«‘-ut  111  ty 

' as  to  purity  of  ater. 


September  15,  1956, 


FILED 


Honorable  Will  C • Lohneyer 
Comal ssioncr  of  Public  Proporty  and  Public 
Utilities  of  the  City  of  Springfield 
Springfield,  Missouri 


Dear  Mr . Lohneyer  s 


This  is  to  acknowledge  your  letter  requesting  our 
opinion  concerning  the  right  of  the  City  of  Spr  ngfield 
to  enforce  the  terms  of  Section  11,  ordinance  No.  549,  to 
the  end  that  the  City  shall  ave  the  right  to  take  ovor 
the  present  water  works  and  operate  same  in  order  to  adjust 
or  correct  the  causes,  if  ary,  for  complaint  concerning  the 
city  water. 

Section  11,  appended  to  your  letter,  reads  as 

follows : 


wV.hen  the  city  water  v/orks  are  completed 
and  the  City  Clark  notified  thereof,  a 
test  for  assurance  as  herein  set  forth 
shall  be  made;  then  far  the  full  term  of 
this  ordinance  or  extension  thereof 
(except  soonor  purchased  by  said  city) 

3aid  Perkins  or  assigns  shall  continue 
to  finish  without  default  a constant 
and  uninterrupted  supply  of  water  as 
heroin  before  sot  forth, 

"Provided  for  any  neglectful  default 
in  operating  and  supplying  water  as  afore- 
said on  the  part  of  said  Perkins  or 
assigns.  The  city  nay  take  possossion 
temporarily  of  said  works,  machinery  and 
appurtenances  and  operate  the  same  until 
Insured  that  the  works  will  be  efficient- 
ly operated  by  the  said  Perkins  or  assigns, 
and  the  expense  so  i:icurred  by  the  said 
city  in  so  operating  said  works  shall  be 
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a lion  upon  the  earnirgs  of  said  works 
until  paid,  and  shall  be  deducted  from  any 
sum  due  said  Perkins  or  assigns.” 


Assuming  this  ordinance,  when  entered  into,  to  be 
valid  and  to  constitute  a valid  and  enforceable  contract 
between  Perkins  or  assigns  and  the  City  of  Springfield,  the 
question  presents  itself  as  to  the  validity  of  such  contract 
subsequent  to  the  passage  of  the  Public  Service  Commission 
Act  of  1913, 

Chapter  33,  R.  S,  o.  1929,  relates  to  the  "Public 
Service  Commission,"  and  Article  4 of  said  chapter  to  "water 
corporations,"  Section  5138  of  said  article  and  chapter 
provides  in  part  as  follows: 

n!!his  article  sliall  apply  to  * ■*  •*  * 
and  the  supplying  and  distributing  of 
water  for  any  purpose  whatsoever," 

Section  5190  provides  in  part  as  follows: 

"fhe  commission  shall:  1,  Have  general 
supervision  of  all  * # ■»  water  corporations 
having  authority  under  any  special  or  general 
lav/  or  under  any  charter  or  franchise  to 
lay  down,  ->  * pipes,  conduits,  ducts  or 

other  fixtures  in,  over  or  under  the  streets 
# * ■»  for  the  purpose  of  furnishing  or 
distributing  water  ■*  * •*. 

2,  Investigate  and  ascertain,  from  time  to 
time,  the  quality  of  *•  * * water  supplied 
by  persons,  corporations  ■»  * *;  examine  or 
investigate  the  methods  employed  by  such 
persons,  ->  * * in  supplying  and  distribu- 
ting v/ater  for  any  purpose  whatsoever,  and 
have  power  to  order  such  reasonable  improve- 
ments as  v/ill  best  promote  the  public 
interest,  preserve  the  public  health  and 
protect  those  using  * * -a-  v/ater,  and  those 
employed  in  the  manufacture  and  distribu- 
tion thereof,  and  have  power  to  order 
reasonable  improvements  and  extensions 
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of  the  works,  * pipes,  lines,  conduits, 
ducts  and  other  reasonable  devices,  appa- 
ratus and  property  of  * * * water  corpora- 
tions and  municipalities, 

3,  Have  power,  by  order,  to  fix  from 
time  to  time  standards  for  the  measurement 
of  the  purity  ->  * * of  water  to  bo  distri- 
buted or  sold  by  persons  * * * for  any 
purpose  whatsoever  * * * and  for  the 
purpose  of  determining  whether  the  water 
furnished  or  sold  conforms  to  the  stand- 
ard of  purity  and  pressure,  and  conforms 
to  the  orders  issued  by  the  commission, 
the  commission  shall  have  power,  of  its 
own  motion,  to  examine  and  investigate 
the  plants  and  methods  employed  in  manufac- 
turing, delivering  and  supplying  * -»  * * 
water , 


This  section  of  our  laws  delegates  to  the  Public 
Service  Commission  all  powers  necessary  to  supervise  and 
regulate  water  corporations  such  as  the  one  supplying  water 
to  the  City  of  *jprin0f  ield.  The  fact  that  a contract,  by  way 
of  ordinance  or  otherwise,  existed  between  the  Cj.ty  and  the 
public  utility,  could  not  in  any  wise  affect  the  right  of 
the  Public  Service  Commission  to  deal  with  the  utility,  re- 
gardless of  the  rights  and  liabilities  created  by  said  con- 
tract. This  is  best  illustrated  by  the  v/ords  of  Judge  Graves 
in  the  case  of  City  of  Cape  Girardeau  v.  Railway  Co.,  305  Mo, 
590,  267  3.  W.  601: 

"The  Public  Service  Co  mission  is  not 
a court  arid  cannot  undertake  to  either 
enforce  or  abrogate  contracts.  Tt  deals 
with  common  carriers  (by  virtue  of  the 
written  lav//  upon  the  theory  of  public 
service,  and  not  in  view  of  any  contract, 

.hat  contracts  may  have  been  made  is  not 
a real  consideration  of  the  Public  Service 
Commission,  under  its  liraited  authority. 

If  a concrete  case  comes  within  its  purview, 
tiie  Commission  is  authorized  to  make  orders 
(under  the  police  power ) viiich  will  best 
subserve  the  public  welfare.  G3ils  is 
irrespective  of  contract  rights, h 
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And  in  the  very  recent  case  of  otate  v.  Publjc  Service 
Commission  of  Missouri  (1932),  50  S.  W.  (2d)  114,  the  court 
said: 

"A  proper  disposition  of  this  case  by 
this  court  lies  within  narrow  compass, 

That  it  is  within  the  powers  and  Juris- 
diction of  the  public  service  commission, 
under  the  powers  granted  that  body  by 
the  legislature,  to  grant  to  or  with- 
hold from  a street  railroad  the  right 
and  power  to  abandon  a part  or  spur  of 
its  existing  line,  has  been  repeatedly 
held  by  this  court,  southwest  Railroad 
Co.  v.  Public  Service  Commission,  281 
Mo.  52,  219  S.  W.  380;  State  ex  rel.  v, 

Misso  ri  Southern  R,  R,  Co.,  279  Mo, 

455,  214  S.  W.  381;  State  ex  rel. 

Carthage  v.  Public  Service  Commission, 

303  Ho.  505,  260  S.  W.  973;  City  of 
Ca  >e  hirardeau  v.  Railway  Co.,  305  Mo, 

590,  267  S.  V.  601,  36  A.  L.  R.  1438, 

The  power  of  the  Public  Service  commis- 
sion is  an  exercise  of  the  police  power 
of  the  state  granted  by  the  lawmaking 
power  to  that  tribunal  and  overrides 
all  contracts,  privileges,  franchises, 
charters  or  city  ordinances,  ihe 
exercise  of  such  police  powers  are  by 
the  statutes  granting  same  made  subject 
to  review  and  control  by  the  courts  as 
to  being  unreasonable  or  unlawful,  -toe 
only  question  for  the  circuit  court  on 
the  writ  of  review,  and  by  this  court  on 
appeal,  is  whether  the  orders  made  by  the 
Commission  subserve  the  public  welfare 
in  a manner  and  to  an  extent  reasonable 
and  lav/ful,  and  this  question  is  to  be 
solved  regarcUess  of1  contract  rTfjvE  or 
obligations,  excepF~as  suc'x  enter  ln~Bo 
tho  reasonableness  or  lawfulness  oT 
the  orders  made . "*cTTy  of  ot.  "TouTs  v. 
iHiblic  Service  Com.dssion,  276  Mo.  509, 

626,  207  6,  W.  799. 
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CblCLUSIOH 


^ssumirg  the  ordinance  In  question  to  be  valid  and 
to  constitute  a still  existing  contract  between  the  water 
company  and  the  City  of  Sprinjfiold,  certain  it  is  that  the 
City  of  sprlnjfiold  could  not  arbitrarily  take  possession 
of  the  water  works . ether  or  not  there  has  beon  any 

neglectful  default  in  supplying  water  by  the  water  corpora- 
tion, is  necessarily  a question  of  fact  that  would  have  to 
be  determined  by  a court  of  law. 

Assuming  these  facts,  when  finally  determined, 
conclusively  showed  a neglectful  default  on  the  part  of  the 
water  company,  even  then  the  Cit could  take  possession  and 
operate  the  water  works  only  until  such  time  as  the  neglect- 
ful default  existed,  '■‘•‘ho  default  having  been  corrected, 
under  the  very  terms  of  the  or dim nee , possession  and  con- 
trol of  the  water  works  would  havo  to  bo  returned  to  the 
water  company. 

It  is  clear,  therefore,  that  the  whole  purpose  and 
intent  of  the  ordinance  when  written  was  to  assure  to  the 
people  of  Springfield  a constant  and  safe  supply  of  water* 
There  was  at  that  time  no  act  similar  to  the  Public  .Service 
Commission  Act,  and  it  is  reasonable  to  assume  that,  had 
there  been  such  an  Act,  this  provision  of  the  ordinance 
v.ould  have  been  omitted  for  there  would  then  have  been  no 
reason  or  need  for  protection  other  than  that  guaranteed  by 
the  Public  Service  Commission  Act, 

It  is  therefore  our  opinion  that  the  Public  Service 
Commission  Act  of  1915  supersedes  Section  11  of  Ordinance  Jio. 
349,  and  that  the  proper  remedy  on  tho  part  of  the  City  of 
Springfield,  In  case  of  any  neglectful  default  on  the  part 
of  the  water  company  supplying  water  to  the  City  of  Spring- 
field,  is  b-;  way  of  complaint  made  to  the  Public  Service 
Commission,  as  contemplated  by  Article  IV,  Chapter  33,  supra. 


Yours  very  truly. 


APLllOVKDs  James  L.  Honniostel 

Assistant  Attorney-General 

jo  mi  .v.  hg:vMak,  Jr. , 

(Acting;  Attorney- General . 
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Persons  seeking  to  incorporate  *,  doing  a 
safety  deposit  box  business,  m^st  comply 
with  the  provisions  of  Article  5,  Chapter  34, 
R.  S.  Mo.  1929. 
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H n.  Russell  Maloney 
Corporation  Commissioner 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Maloney: 


This  is  to  acknowledge  your  letter  dated  January 
17,  1936,  as  follows: 

"Re:  Vniversity  Safe  Deposit  Co. 

"Find  enclosed  proposed  articles  of 
association  of  the  above  company  pur- 
porting to  be  drawn  under  the  provisions 
of  irticle  7,  Chapter  32,  Revised  Statutes 
of  Missouri,  1929,  governing  manufacturing 
and  business  companies  which  were  sub- 
mitted to  this  department  and  a charter 
certificate  of  incorporation  was  denied 
on  the  grounds  that  the  proposed  business 
purposes  are  only  extended  to  corporations 
organized  under  the  provisions  of  jrticle 
5,  Chapter  34,  Revised  Statutes  of 
Missouri,  1929.  In  this  connection  call 
your  attention  to  that  part  of  Section 
5496,  Revised  Statutes  of  Missouri,  1929, 
worded  as  follows: 

n 'and  secondly,  also,  at  its  option, 
in  connection  therewith,  for  the  ourpose 
of  takirio  and  receiving  as  bailee  for 
safe-keeping  and  storage  only.  Jewelry, 
plate,  money,  specie,  bullion,  stocks, 
bonds  securities  and  valuable  papers  of 
any  kind,  and  other  valuables,  and  guar- 
anteein0  their  safety,  upon  such  terms 
and  for  such  compensation  as  may  be 
agreed  upon,  and  to  let  out  vaults,  safes 
and  other  receptacles  for  the  uses, 
purposes  and  benefits  of  such  corporation.' 
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"Request  for  an  opinion  from  your  office 
as  to  v/hether  or  not  the  proposed  business 
purposes  of  the  enclosed  articles  proper- 
ly come  within  the  provisions  of  Article 
7,  Chapter  52,  Revised  Statutes  of 
Missouri , 1929,  is  made  for  reason  that 
we  find  of  record  in  this  department 
several  Missouri  corporations  whose  busi- 
ness purposes  are  those  of  a safety 
Deposit  Company  and  organized  under  the 
provisions  governing  business  and  manufac- 
turing companies. 

"Upon  inquiry  of  the  State  Finance  Depart- 
ment we  find  that  the  said  department  has 
no  record  of  a single  afety  eposit 
Company  organized  under  the  provisions  of 
Article  5,  Chapter  34,  Revised  Statutes 
of  Missouri,  1929. 

"Kindly  advise  if  the  proposed  business 
purposes  of  the  enclosed  articles  should 
be  placed  under  the  provisions  of  article 
5,  Chapter  34,  Revised  Statutes  of  Missouri, 
1929." 


As  stated  in  your  letter,  the  University  afe  Deposit 
Company  seeks  to  be  incorporated  under  the  provisions  of 
Article  7,  Chapter  32,  Revised  Statutes  of  Missouri,  1929; 
capital  stock  of  said  corporation  was  placed  at  ^ 2000.00,  of 
which  300.00  was  subscribed  and  paid  up  in  moneys  of  the 
United  States,  and  the  shareholders  and  board  of  directors 
conri sting  of  three  persons;  said  corporation  was  formed 
for  the  following  purposes: 

"To  erect,  purchase,  lease  or  otherwise 
acquire  arehouses,  storage  houses  and 
storerooms  or  any  or  all  of  them  for  the 
storage  and  safe  keeping  of  goods,  wares 
and  merchandise,  including  jewelry,  plate, 
money,  specie,  bullion,  stocks,  bonds, 
notes,  mortgages  and  other  securities 
and  valuable  papers,  deeds,  wills  and 
all  other  kinds  of  personal  property,  and 
to  take,  receipt,  keep  and  preserve  as  a 
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bailee  such  property,  or  any  other  part 
thereof,  for  the  respective  owners 
thereof  upon  such  terms  and  for  such 
compensation  as  may  be  agreed  upon,  and 
to  that  end  to  purchase,  construct, 
lease  or  otherwise  acquire,  hold  and 
ovm  such  storage  compartments,  vaults, 
safes,  boxes  and  such  other  property 
and  ap?llcance8  as  may  be  necessary  or 
proper  for  engaging  in  the  business 
aforesaid  or  any  part  thereof;  also  to 
rent  out  vaults,  safes  and  other 
receptacles  for  the  uses,  purposes  and 
benefits  of  such  corporation." 


It  will  be  noted  that  said  corporation  is  formed  **or 
only  one  purpose,  and  that  is  to  conduct  a rafety  deposit  box 
business. 

Section  4940,  found  in  Article  7,  chapter  32,  R.  S. 
Mo.  1929,  provides  in  part  as  follows: 

"Corporations  may  be  created  under  this 
article  far  any  of  the  following  purposes: 

# it  H * it  * 

"Thirteenth— For  any  other  purpose  intend- 
ed for  pecuniary  profit,  or  gain  not 
oth  rwise  especially  provided  for,  and 
not  inconsistent  with  the  Constitution 
and  laws  of  this  State:  Provided,  that 
nothing  in  this  section  shall  be- construed 
to  authorize  the  incorporation  of  a bond 
investment  company  or  association  to 
issue  bondr  or  debentures  based  upon  pay- 
ents  upon  the  installment  plan,  nor  any 
company  which  savors  of  the  character  of 
a trust  company,  bank,  saving~tund,  b'uTTd- 
Tng  and  loan  or  fiduciary  company. " 


Article  5,  Chapter  34,  R.  3.  Mo.,  1929,  pertains  to 
"Savings  Banks  and  Safe  Deposit  Institutions."  Section  5491 
of  said  article  and  chapter  provides  in  part  as  follows: 
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"Any  five  or  more  persons  who  shall 
have  associated  themselves  by  articles 
of  agreement,  in  writing,  as  provided 
by  law  for  the  our poses  included  under 
section  5496  of  this  article,  may  be 
incorporated  under  any  name  or  title 
designating  such  business.  * * * * *" 


Section  5496,  R.  S.  Mo.  1929,  provides  in  part  as 

follows: 

"Corporations  may  be  created  under 
this  article:  * * * -.  * ..  * * *; 
and  secondly,  also,  at  its  option, 
in  connection  therewith,  for  the 
purpose  of  taking  and  receiving  as 
bailee  for  safe-keeping  and  storage  only, 
jewelry,  plate,  money,  specie,  bullion, 
stocks,  bonds,  securities  and  valuable 
papers  of  any  kind,  and  other  valuables, 
and  guaranteeing  their  safety,  upon 
such  terms  ana  for  such  compensation 
as  may  be  agreed  upon;  and  to  let  out 
vaults,  safes  and  other  receptacles  for 
the  uses,  purposes  and  benefits  of  such 
corporation.  * * * * * 


A reading  of  Article  5,  Chapter  34,  shows  that  a 
corporation  desiring  to  do  business  as  a safe  deposit  box 
institution  must  comply  with  t he  provisions  of  that  article 
and  chapter,  and  must  record  its  articles  of  agreement  in 
the  office  of  the  recorder  of  deeds  and  file  a certified  copy 
of  such  recorded  instrument  in  the  office  of  the  Commissioner 
of  Finance,  and  if  said  Commissioner  finds  that  all  the 
requirements  of  Article  5,  Chapter  34,  have  been  complied 
with,  and  upon  payment  of  certain  fees  and  charges,  he  issues 
his  certificate  which  entitles  said  corporation  to  engage  in 
the  safe  deposit  box  business. 
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Section  4940,  supra,  Paragraph  13,  provides  that 
a corporation  may  be  formed  and  created  under  Article  7, 
Chapter  32  "For  any  other  purpose  intended  for  pecuniary 
profit,  or  gain  not  otherwise  especially  provided  for . " 

T.e  invite  yo ur  attention  to  the  words  Mnot  other- 
wise especially  provided  for," 

A safe  deposit  institution  is  provided  for  in 
section  5496,  supra.  The  Supreme  Court  of  Missouri , en  banc, 
in  State  ex  rel.  Valker  v.  Cor  kins,  123  Mo.  56,  1.  c.  64, 
said  the  following: 

"The  settled  policy  of  the  state  to 
encourage  the  combination  of  capital, 
in  lawful  business  enterprises, 
under  corporate  management,  is  appar- 
ent from  the  number  of  laws  upon  its 
statute  books  authorizing  the  creation 
and  existence  of  corporations.  * * * * 

The  relation  the  business  of  some 
corporations  bears  to  the  public  has 
made  it  necessary  to  impose  special 
duties  and  restrictions  upon  them.  Of 
these  may  be  named  railroad  companies, 
insurance  companies,  and  banks." 

And  further,  page  66, 

"The  primary  object  to  be  attained  in 
the  interpretation  of  statutes  is  to 
ascertain  and  _,ive  effect  to  the 
intention  of  the  legislature;  and 
this  is  to  be  determined  upon  a consid- 
eration of  the  entire  act  and  the  objects 
and  purposes  intended  to  be  accomplished. 

The  evident  purpose  of  this  article  was 
to  authorize  in  corporation  for  business 
purposes.  The  other  articles  of  the 
chapter,  and  the  first  ten  subdivisions 
of  article  eight,  include  only  purposes 
which  are  not  common,  but  are  unusual 
and  extraordinary,  or  such  as  require 
special  powers  and  duties." 
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It  Is  thus  seen  that  Article  7,  Chapter  32,  R,  S. 

Mo.  1929,  specifically  provides  that  no  corporation  can  be 
created  by  virtue  of  said  article  and  chapter  if  such  savors 
of  the  character  of  a trust  company,  bank,  et  cetera,  or  is 
"not  otherwise  especially  provided  for."  And  article  5, 

Chapter  34,  specifically  provides  for  a corporation  to  do 
business  as  a safe  deposit  box  institution.  A safe  deposit 
box  institution  savors  of  the  character  of  a savings  b^nk 
and  reposes  a trust,  l.e.,  bailee,  upon  the  corporation  seek- 
ing to  do  business  as  such, 

^rom  the  above  it  is  our  opinion  that  a corporation, 
formed  for  the  purpose  of  engaging  in  the  safe  deposit  box 
Dusiness,  must  comply  with  .article  5,  Chapter  34,  R.  S.  i'o. 

1929.  follows  that  the  University  Safe  Deposit  Company 

cannot  incorporate  under  article  7,  Chapter  32,  R.  S.  Mo., 

1929, 

We  are  returning  herewith  the  articles  of  Association, 
together  with  Cashier's  Check  in  the  amount  of  ^54. 50  payable 
to  Richard  R.  Nacy,  State  Treasurer,  appended  to  your  letter. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney- General 


APR  - VED : 


JC.iT  HUFFMAN,  Jr.. 
(Acting)  Attorney -General. 


JLH:EG 

Encs. 


3IMINAL  C03HS:  In  ou  age  of  venue  cases, where  a cause  is  .ran aft 

ferred  from  one  county  to  another  and  a defendant 
is  convicted  in  the  latter  county  and  sentenced 
to  a term  in  the  county  Jail,  the  expense  and  up- 
keep of  such  prisoners  shall  be  borne  by  such 
county  from  whence  the  cause  was  transferred, 

1 tU 

^VU'.xxat  14,  1036. 


2 r.  Leonard  2 anise 
Clerk  of  the  County  Court 
"owe 11  County 
. os t Plains,  Lissouri 


Lear  ^ir: 


This  v ill  ac-<nowleu,'«  receipt  of  your  re  ucst  for 
an  opinion  which  reads  as  follov/s: 

’In  re.  ard  to  colleotin. ; board  bills 
of  prisoners  from  other  counties:  n 
case  cores  to  Howell  County  from  ano- 
ther county  on  change  of  venue  and 
the  dofendi-nt  is  tried  by  a jury  and 
found  -ullty  and  punishment  assessed 
at  irprioonnent  in  the  county  jail 
for  one  year.  The  County  Court  sends 
the  defendant  to  the  county  fnm  to 
serve  out  said  sentence.  This  county 
allows  60/  per  day  for  feeding  priso- 
ners while  in  Jail . The  county  also 
feeds  them  while  on  the  farm.  Can 
Howell  County  collect  the  60/  per  day 
board  bill  from  the  other  county  the 
sane  as  if  he  had  been  in  jail  all 
the  time?" 


Your  attention  is  directed  to  section  3846,  R.  o. 
: o.  1989,  relating  to  costs  in  cases  \ herein  a change  of 
vonue  has  been  /granted.  It  reads  as  follows: 

"In  any  criminal  cause  in  which  a 
change  of  venue  is  taken  from  one 
oounty  to  any  other  county,  for  uny 
of  the  causes  mentioned  in  existing 
laws , and  whenever  a prisoner  ^hall, 
for  any  oauhe,  be  "confined  in  the  _? i 11 
of  one  county  for  <-.n  offsnsu  oorrmltted 
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in  - n thor  county,  anu  in  which  costs  are 
TT.ble  to  be  paid  out  of  a county  treasury , 
auch  co~ta  sh>.ll  oe  paid  by  the  county  in 
y«hlch~"5:o  ina  left-sent  was  oririnfalXy  ^omST 
or  tao  oroceoclinra  ..ore  ori?anally  insti- 
tute ; ; and  in  all  on sea  whore  fines  are 
inpoued  upon  conviction  under  auch  in- 
dictments or  proa  e cut  ions  # or  penalties 
or  forfeitures  of  pentyl  bonds  in  criminal 
cases  aru  collected  b7  civil  action  or 
otherwise v payable  to  the  county,  such 
fines,  penalties  and  forfeitures  3hall  be 
paid  into  the  treasury  of  the  county 
where  such  indictment  v#as  originally  found 
or  such  prosecution  originally  instituted, 
for  the  benefit  of  the  public  school  fund 
of  the  county.”  ** 


i’ho  above  statute  plainly  states  that,  whenever  a 
priooner  shall,  for  any  atou»e,  bo  confined  in  the  Jail  of 
one  county  for  tn  of dense  coLiirdtteu  in  ..notlier  county,  the 
costs  for  the  upkeep  of  si- id  prisoner  shall  be  born*  by 
the  comity  in  which  the  Indictment  -..as  originally  found 
or  the  xirocaedinys  v.ore  or i filial ly  instituted. 

In  the  instant  case,  the  costs  for  the  upkeep  of 
the  defend:  nt  in  your  county  shall  be  borne  by  the  county 
fror  ’..hence  said  defendant  cane. 


i » 9 


It  is  the  opinion  of  thia  deportment  that  your 
county  may  collect  the  CGtf  p*r  day  board  bill  from  the 
other  county  for  the  upkeep  of  said  defendant. 


Very  truly  your^ , 


-vP  ROV  ,D: 


RUooKLL  C.  a POPS 

.vsaiatant  attomey-General . 


T2rrT~:iLrs'i.v;’jv. 

(-.ctinjj)  Attorney-General. 
RCtf/efj 


ELECTIONS:  Right  of  County  Central  Committees  to  name  candidates; 
must  be  known  to  be  or  same  political  faith. 


^epte_xber  50,  1936. 


Hon.  ;>ayne  maness , 
County  Cleric, 
mc^onald  County, 
iineville,  -J.ssouri. 


jee  r oir: 


«e  acknowledge  receipt  of  your  letter  of  September  15, 
1936,  which  is  as  follows: 

"J.  T.  . innell  of  Pineville,  Missouri,  has 
served  as  Prosecuting  Attorney  in  McDonald 
County  for  e number  of  terms,  was  elected 
as  a democrat  in  1934,  end  now  serving,  during 
the  lest  primary  be  filed  as  a candidate  in  the 
Dei.oc  etic  7 rimary,  and  was  defeated  nearly 
two  to  one  by  *7.  G.  Trecy.  r.s  the  Republican 
Party  did  not  have  a candidate  In  the  Primery 
for  the  office  of  Frosecuting  Attorney,  the 
republican  Central  Committee  on  Thursday 
august  27th,  1936,  nominated  J.  T.  I' innell  os 
their  candidate. 

"Gen  this  be  done  under  the  statutes  governing 
elections,  end  will  it  be  necessary  for  me  to 
have  his  name  printed  on  the  tioket  as  a 
Republican  Candidate  for  xrosecuting  attorney, 
in  the  general  election. 

"He  a number  of  good  democratic  speeches 

in  the  priory  campaign,  but  is  now  bitter 
against  the  New  ^eal. 

"Rindly  furnish  mo  with  on  opinion  as  soon  ee 

possible. " 


/D' 


Hon.  .«a yne  maness 
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It  appears  thnt  your  cuestlon  Is,  does  the  statute  authorize 
the  Republican  Central  Cornaittee  of  I.cDonald  County  to  fill  a 
vacancy  on  the  ticket  for  the  office  of  Prosecuting  Attorney  when 
the  Republican  party  had  no  candidate  and  nominated  no  person  for 
such  office  In  the  Fri  ary,  ?nd  does  it  have  authority  to  name 
as  such  Republican  c.  ndidate  the  person  who  is  the  present  Prosecut- 
ing Attorney  and  Is  holding  such  office  as  a Democrat,  elected 
thereto  on  the  Democratic  ticket,  and  who  was  a candidate  on  the 
i>emociatlc  ticket  at  the  recent  Primary  this  year  and  was  defeated 
as  such? 


The  Republican  central  Committee  has  only  auch  authority 
as  is  conferred  upon  it  by  the  statutes  of  this  state,  and  such 
statutes  conferring  power  upon  the  Central  Committee  should  be 
strictly  construed. , as  all  power  rests  in  tne  people  except  such  as 
is  expressly  or  by  necessary  Implication  taken  away  from  the.^  by 
the  Legislature  in  exercising  its  right  to  spe&x  for  the  people. 

The  Legislature  has  spoken  on  this  question  and  in  Section 
10245,  k.  S.  ao.  1929,  is  this  provision  ^ertrinlng  to  the  right 
of  a county  central  committee  to  place  candidates  on  the  ticket  at 
the  general  election: 

"Provided,  tlu  t in  cese  of  any  vacancy  in 
said  nomination,  by  resignation,  death  or 
otherwise,  the  central  committee,  or  a 
convention  c.  lied  for  that  purpose,  of  the 
party  on  whose  ticket  such  vacancy  uay 
occur  , may  select  end  certify  to  the  * * * 
county  clerk  * • • the  name  or  names  of 
candidates  to  fill  such  vacancy." 

This  statute  confers  upon  said  Central  Committee  the 
authority  to  fill  such  a vacancy  as  the  one  In  question,  hut  Section 
10246,  K.  S.  Lo.  1929,  defines  the  method  by  which  this  Central  Com- 
mittee mutt  perform  that  duty,  and  one  of  the  express  provisions  of 
this  statute  so  defining  and  limiting  the  right  or  authority  of  such 
Central  Committee  to  fill  such  vacancy  is  the  provision 

"that  no  central  committee  shall  have  the 
power  to  substitute,  to  fill  any  vacancy, 
the  name  of  any  person  who  is  not  known  to 
be  of  the  same  political  belief  and  perty 
as  the  person  for  whom  he  is  substituted." 

A cardinal  rule  of  construction  of  statutes  is  to  determine 
the  intent  of  the  Legislature  when  it  enacted  the  same,  «.nd  It  seem* 
to  us  that  the  reasonable  view,  and  in  fact  tne  only  view  that  the 
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Legislature  could  have  entertained  in  expressing  itself  by  thie 
statute  was  to  prevent  Just  such  occurrences  os  you  state  the 
Republican  Centrnl  Committee  of  . cDonald  County  contemplates. 

Stating  it  another  way,  Section  10246  means  thr.t  the  Central 
Comaittee  in  filling  e,  vacancy  rust  name  e nerson  who  is  known  to 
be  a Republican  if  it  is  the  Republican  Central  Coramittee  filling 
such  vacancy  on  the  Republican  ticket. 

It  is  difficult  for  us  to  perceive  a plainer  state  of 
facts  than  the  one  you  mention  as  showing  th°t  the  party  whom 
t:  e Republican  Central  Committee  here  seeks  to  piece  on  its 
ticket  is  not  of  the  same  political  faith,  but,  on  the  contrary, 
is  of  the  opposite  rolitical  faith.  He  not  only  has  etemped  on 
him  the  opposite  political  faith  by  the  fuct  of  his  hcving  hereto- 
fore declared  that  he  was  a democrat  when  he  was  elected  on  the 
Democratic  ticket,  and  by  the  further  fact  that  e is  now  and 
has  been  for  amoet  two  years  holding  office  es  a ae^ocrat,  but 
the  further  fact  also  proclaims  fro_  the  housetops  that  he  is  a 
democrat,  such  further  fact  being  that  he  filed  as  a democrat 
in  the  recent  x-rimary  and  presumably  paid  the  filin  fee 
therefor,  whicn  goes  to  the  oei-ocratic  party,  and  the  further 
fact  that  he  evidently  solicited  votes  as  a democrat  in  the. 
recent  primary. 


It  would  not  be  a fair  view  of  the  law  to  eiy  that  with 
such  a background  us  you  set  forth  showing  that  the  given 
individual  has  been  a nemocrat,  running  on  the  democratic  ticket, 
and  holding  office  as  a Democrat  and  drawing  iis  salary  a 
democrat,  could  now  over  ni^ht,  and,  so  f i r hs  your  question 
shows,  without  any  declaration  on  nie  part  to  the  contrary,  be 
turned  into  a Republican  by  the  mere  placing  of  his  naua  on 
the  republican  ticket  by  the  Republican  Centri.1  Com  ittee  of 
your  County  as  the  republican  nominee. 

Thie  opinion  is  not  written  with  a view  of  passing  on 
the  question  of  whether  a vacancy  exists  where  no  one  filed  as 
a candidate  before  the  Frimary,  and  thereafter  at  the  Primary 
election  voters  •'•'Tote  in  the  nr.r.e  of  someone  re  the  candidate 
for  an  office.  ;.Ve  do  not  here  pass  on  t.hrt  question,  but  it 
may  be  determined  by  a mandamus  action  in  court. 


Hon.  rt'u.yne  ^aness 
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It  Is  our  opinion  that  the  Republican  Central  Committee 
of  mcDonald  County  has  the  authority  to  fill  a vacancy  on  its 
ticket  for  the  office  of  Prosecuting  Attorney,  but  that  in  so 
doing  it  must  name  a person  who  is  known  to  be  of  the 
Republican  political  belief  and  party,  and  that  it  has  no 
authority  to  name  as  such  candidate  the  person  who  is  now  the 
Democratic  Prosecuting  Attorney  of  the  county  and  so  function- 
ing, and  who  ran  on  the  Democratic  ticket  in  the  recent  Primary. 

The  naming  of  this  man  by  the  Republican  Central  Committee 
being  illegal,  and  it  being  your  duty  to  observe  the  law,  it  is 
our  further  opinion  that  it  will  not  be  necessary  for  you  to  have 
hie  name  nrinted  on  the  ticket  for  use  at  the  general  eleotion. 


Yours  very  truly. 


Diu-wuii  WATSON, 

Assistant  Attorney  General. 


APPROVE : 


J Cnl*  ...  hOx-PmA,,  Jr., 
(Actinc)  Attorney  General. 


j 


ELECTIONS* absentee  ballots  to  be  printed  thirty  dc_ys  before 

elecclon. 

ELECTiOMS Absentee  ballots  may  be  voted  within  thirty  days 

of  election. 

INSANE Relatives  may  transport  to  hospital  and  receive  pay. 

Ootober  15,  1936 


Hon.  George  E.  Mapes 
Clerk  of  the  County  Court 
Grundy  County 
Trenton,  Missouri 


Dear  Sir: 


Your  recent  communication  to  Honorable  F'rrest 
Smith  has  been  referred  to  this  office.  We  shall  pro- 
ceed to  consider  your  problems  in  the  order  In  which  they 
are  suggested. 


I. 


Absentee  ballots  to  be 
printed  thirty  days  be- 
fore  election. 


On  June  14,  1934,  this  office  rendered  an  opinion 
to  Honorable  Henry  M.  Phillips.  Prosecuting  Attorney, 

Stoddard  County,  Bloomfield,  Missouri,  in  which  the  following 
conclusion  Is  reached; 


••There  Is  no  time  designated  for  the 
printing  of  such  official  absentee 
ballots  therefore  we  are  of  the  opinion 
that  such  official  absentee  ballots  may 
be  printed  more  than  ten  days  before 
the  primary  election  and  may  be  print- 
ed in  ample  time  so  that  a person 
applying  for  an  absentee  ballot  can 
have  the  privilege  as  stated  In  Section 
10182,  of  applying  within  the  full  time 
of  thirty  days  before  the  primary 
election. " 
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Although  that  opinion  dealt  with  absentee  ballots 
to  be  voted  In  the  primary  election  the  opinion  applies  with 
equal  foroe  to  absentee  ballots  to  be  voted  in  a general 
election  and  It  Is  therefore  the  ooinlon  of  tills  office  that 
the  absentee  ballots  should  be  printed  thirty  days  before 
the  election  so  that  the  full  benefit  of  the  absentee  ballot 
law  may  be  afforded  the  voters. 

II. 

Absentee  ballots  may  be 
voted  at  any  time  within 
thirty  days  before  election. 


Section  10182,  page  264,  Laws  of  Missouri  1935,  pro- 
vides as  follows: 

"Any  elector  as  defined  In  the  fore- 
going section  expecting  to  be  absent 
from  the  county  of  hi a residence  on 
the  day  of  such  election  may,  not 
more  than  thirty  nor  less  than  five 
days  prior  to  the  date  of  such 
election,  make  application  In  person, 
or  by  mall,  to  the  county  clerk  or, 
where  existing,  to  the  board  of 
election  oomlssionern,  or  other 
officer  or  officers  charged  with  the 
duty  of  furnishing  ballots  for  such 
election  In  his  voting  precinct,  for 
an  official  ballot  for  said  'reclnct 
to  be  voted  at  such  election." 

By  virtue  of  this  provision  application  for  an 
absentee  ballot  may  be  made  by  the  prospective  voter  at  any 
time  within  thirty  days  of  the  date  of  "election. 

Section  10185,  page  222,  Laws  of  Missouri  1933, 
directs  the  absentee  voter  In  the  manner  of  balloting,  and 
after  providing  for  the  marking  of  the  ballot  In  the  presence 
of  any  officer  authorized  to  administer  oaths,  and  the  mailing, 
postage  prepaid,  of  said  ballot  to  the  officer  Issuing  the 
same,  the  Section  provides: 


Hon.  George  E.  llapes 


-3- 


October  15,  1936 


* *or.  If  more  convenient.  It 
may  be  delivered  In  person  and  such 
official  Issue  hie  written  receipt 
therefor,  but  In  any  event  It  must 
be  returned  Into  the  hands  of  the 
Issuing  official  not  later  than  6 
o'clock  p.m.  of  the  day  next  succeed- 
ing the  day  of  such  election." 

It  Is  therefore  clear  that  the  ballot  may  be  marked 
In  the  presence  of  an  officer  authorized  to  administer  oaths 
and  may  be  returned  in  person  to  the  proper  election  official 
This  of  course  could  not  be  done  on  the  day  of  election  for 
otherwise  the  absentee  voter  could  not  truthfully  swear  to 
that  portion  of  the  affidavit  which  s&fefcss  "and  that  In  the 
course  of  ray  business  or  duties  I expect  to  be  absent  from 
said  County  of  ray  residence  on  the  date  of  said  election." 
This  Is  also  evident  from  the  purpose  of  the  act  as  stated  In 
Section  10188d,  cage  224,  Law3  of  Mls  'ouri  1933,  which  s&tes: 

"This  act  shall  be  deemed  to  provide 
a method  of  voting  by  voters  absent 
from  their  county  on  the  day  of 
election. " 

It  Is  therefore  the  opinion  of  this  office  that  a 
person  may  vote  an  absentee  ballot  at  any  time  within  thirty 
days  prior  to  the  date  of  the  election. 


III. 

Relatives  have  the  right  to 
convey  and  transport  patient 
*9..frog2.ktelj 


Section  8650  Revised  Statutes  of  Ulssourl  1929,  pro 
vldes  as  follows: 

■The  relatives  of  the  Insane  person 
shall  have  the  right,  if  they  choose, 
to  convey  him  to  the  hospital.  In 
such  case,  the  warrant  shall  be  directed 
to  one  of  them;  and  the  person  to  whom 
it  is  directed  and  his  assistant  shall. 

If  demanded,  receive  the  same  compensation 
allowed  for  the  like  services  to  the 
sheriff. " 
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By  virtue  of  the  foregoing  Section  It  appears  that 
an  option  is  given  to  the  relatives  of  the  patient  to  convey 
such  patient  to  the  hospital.  In  which  case  they  are  to 
receive  the  compensation  rather  than  the  Sheriff. 

In  view  of  the  express  wording  of  the  statute  It 
is  our  opl  ion  that  the  relatives  of  the  patient  have  the 
out Ion  of  o ^nveying  suoh  patient  to  the  hospital  and  that  the 
sheriff  is  not  entitled  to  compensation  when  the  relatives 
do  so. 


submitted 


G.  WALTNER,  Jr., 
Assistant  Attorney  General 


APPROVES: 


j.  y.  Taylse 

(Acting)  Attorney  General 


HGW:1Q4 


DELINQUENT  TAXES:  Costs  of  printing 


'C-  J o 

October  19,  1936 


~r.  Leonard  ..lanze,  Clerk 
riowell  County  Court 
West  Plains  ,jil  a sour  1 


Dear  Sir: 


Ihls  Department  Is  In  receipt  of  your  letter  of 
September  15,  requesting  an  opinion  as  to  the  following: 

"In  regard  to  Section  9952b  General 
Revenue  laws  of  Missouri,  please 
give  an  opinion  In  regard  to  the 
expense  of  publishing,  whether  or 
not  this  expense  has  to  be  paid 
out  of  the  County  budget,  or  paid 
with  money  derived  from  sale  of 
land 


Section  9952b  was  amended  by  the  Legislature  In 
1935,  and  Is  to  be  found  In  Laws  of  1935,  page  403,  and 
provides : 


"The  county  collector  shall  cause  a 
copy  of  such  list  of  delinquent  lands 
and  lots  to  be  printed  In  some  news- 
paper of  general  circulation  and 
published  In  the  county,  for  three  con- 
secutive weeks,  one  Insertion  weekly, 
before  such  sale,  the  last  insertion 
to  be  at  least  fifteen  days  prior  to 
the  first  Monday  In  November.  And  It 
shall  only  be  necessary  In  the  print- 
ed and  published  list  to  state  In  the 
aggregate  the  amount  of  taxes , penalty , 
Interest  and  cost  due  thereon, each 
year  separately  stated,  and  the  land 
therein  described  shall  be  described 
In  forty- acre  tracts  or  other  legal 
subdivision,  and  the  lots  shall  be 
described  by  number,  block,  addition. 


Mr.  Leonard  Y.anze 


-2- 


October  19,1936 


etc.,  provided,  however, that  If  a 
part  or  parts  of  any  forty-acre  tract 
or  other  legal  subdivision  or  lot  Is 
assessed  on  the  tax  books  to  two  or 
more  parties  as  owners  thereof , then, 
as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated. 

To  such  list  shall  be  attached  and 
In  like  manner  so  printed  and  publish- 
ed a notice  that  so  much  of  said  lands 
and  lots  as  may  be  necessary  to  dis- 
charge the  taxes.  Interest  and  charges 
which  may  be  due  thereon  at  the  time 
of  sale  will  be  sold  at  public  auction 
at  the  courthouse  door  of  such  county, 
on  the  first  Monday  In  November  next 
thereafter,  commencing  at  ten  o* clock 
of  said  d^y  and  continuing  from  day 
to  day  thereafter  until  all  are  offered. 
The  county  collector  shall,  on  or  be- 
fore the  day  of  sale.  Insert  at  the 
foot  of  such  list  on  his  record  a copy 
of  such  notice  and  certify  on  said 
record  Immediately  following  such 
notice  the  name  of  the  newspaper  of 
the  county  In  which  such  notice  was 
printed  and  published  and  the  dates 
of  insertions  of  such  notice  in  such 
newspaper.  Ihe  expense  of  such  print- 
ing shall  be  paid  out  of  the  county 
treasury  and  shall  not  exceed  the  rate 
fixed  in  the  county  printing  contract, 

1 any,  but  in  no  event  to  exceed  one 
dollar  for  each  description,  wliich 
cost  of  printing  at  the  rate  paid  by  the 
county  shall  be  taxed  as  part  of  the 
costs  of  the  sale  of  any  land  or  lot 
contained  in  such  list. 


In  view  of  the  above  section  of  our  laws,  there 
Is  no  question  but  that  the  expense  of  printing  should  be 
paid  out  of  the  county  treasury  and  taxed  as  part  of  the 
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costs  of  the  sale  of  tbs  land. 


Respectfully  submitted, 

JOHN  W.  HOFi^iAlv,  JR. 
Assistant  Attorney  General 


APPROVE  i 


ROY  kcxri'felcK 
Attorney  General 
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COUNTY  COURT:  Judge3  of>  County  Court  cannot  borrow  money  personally 
to  pay  unappropriated  debts  of  county. 


i 


January  7,  1926. 


Honorable  G.  Logan  Larr, 
Prosecuting  attorney, 
.organ  County, 
Versailles,  Missouri. 


Dear  Dir: 


This  department  is  in  receipt  of  your  letter  of  Dec- 
ember 10  requesting  an  opinion  as  to  the  following  situation 
in  your  county: 

"The  end  of  tho  fiscal  year  is  near.  The 
County  Court  has  about  used  all  the  revenues 
of  the  year,  except  3one  delinquent  taxes 
of  former  years  and  a few  collections  not 
apportioned  and  unappropriated  in  the  budget, 
i'he  county  court  has  created  certain  debts 
now  due.  The  budget  docs  not  cover  these 
expenses.  Now  the  county  court  makes  the 
proposition  that  they  borrow  personally  the 
money,  pay  the  debts  by  calling  the  same  a 
loan,  take  the  receipt  of  the  creditor  of  the 
county  with  the  understanding  that  the  creditor 
be  issued  a warrant  and  that  the  same  be  in- 
dorsed back  to  the  order  of  the  individual 
members  of  the  county  court. 

"These  warrants  to  take  these  debts  of  the  county 
are  to  be  issued  by  the  county  court  sometime 
after  the  start  of  the  fiscul  year  in  1936,  after 
the  1st  day  of  February,  and  are  purported  to  be 
issued  out  of  revenues  collected  from  the  revenues 
of  the  year  1935,  the  year  the  debts  were  created. 

"The  Individual  members  of  the  county  court  ad- 
vance the  money  and  expect  to  be  reimbursed  later 
out  of  the  funds  collected  from  1935.  But  the 
reimbursement  is  by  the  members  of  the  court  to 
themselves  individually,  ^fter  reading  section 
4090  am  4092-1929,  it  seems  apparent  that  the 
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court  has  laid  themselves  liable  in 
allowing  these  accounts  with  the  under- 
standing that  the  payee  of  the  warrant 
shall  be  the  creditor,  who  will  in  turn 
Indorse  the  same  back  to  the  county  judge 
for  reimbursement. 

"'hat  is  your  opinion  of  the  legal  con- 
sequences of  the  arrangement  to  meet 
the  current  accounts  and  later  reimburse 
the  county  judges  by  the  issuing  of  these 
warrants?" 

From  a reading  of  your  letter  we  cannot  determine 
whether  or  not  the  County  Court  has  already  carried  the  plan 
into  execution  or  contemplate  carrying  it  into  execution.  How- 
ever, as  we  will  look  at  the  matter  purely  from  its  legal 
aspects,  tha>  feature  will  be  disregarded. 

The  terms  of  the  County  Budget  ^ct, passed  by  the  General 
assembly  in  1933  (Laws  of  i«o.  1933,  p.  340),  make  it  compulsory 
on  the  county  court  at  the  regular  lebruary  Term  each  year 
to  classify  expenditures  into  six  classes,  making  each  class  s 
priority  over  each  succeeding  class.  Section  8 thereof  provides 
in  part  as  follows: 

" * * * Any  order  of  the  county  court 
of  any  county  authorizing  and/or 
directing  the  issuance  of  any  warrant 
contrary  to  any  provision  of  this  set 
shall  be  void  and  of  no  binding  force 
or  effect;  and  any  county  clerk, 
county  treasurer,  or  other  officer, 
participating  in  the  issuance  or  pay- 
ment of  any  such  warrant  shall  be  liable 
therefor  upon  his  official  bond." 

It  is  to  be  noted  that  by  the  terms  of  the  above  pro- 
vision  any  ^arrant  drawn  contrary  to  the  provisions  of  the 
County  budget  Lot  is  void  end  of  no  binding  force  or  effect  and  any 
one  participating  in  the  issuance  of  such  warrant  is  liable  on 
his  official  bond. 

Ve  shall  next  proceed  to  discuss  the  effect  of  the  other 
features  of  the  proposed  plan.  ’ e are  constrained  to  say  that 
this  plan  of  financing  the  county  is  most  unique  and  has  never 
before  come  to  the  writer's  attention.  Granting  that  the  County 
Court  has  nothing  but  the  most  conscientious  motives  in 
offering  to  advance  their  own  personal  fluids  for  the  debts  of 
the  county,  we  cannot  do  otherwise  than  condemn  the  plan  in  its 
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entirety  regardless  of  the  serious  situation  which  may  confront 
the  members  of  the  County  Court. 

There  are  a number  of  statutes  which  bear  indirectly 
on  the  question  of  the  liability  of  the  different  members 
criminally.  Section  4090  H.3.  bo.  1929  provides: 

"ijiy  member  of  the  county  court, 
common  council  or  board  of  trustees, 
or  officer  or  agent  of  any  county,  city, 
town,  village,  school  township,  school 
district,  or  other  municipal  corporation, 
who  shall,  in  his  official  capacity, 
willfully  or  corruptly  vote  for,  assent 
to  or  report  in  favor  of,  or  allow  or 
certify  for  allowance,  any  claim  or 
demand,  or  any  part  thereof,  against  the 
county,  city,  town,  village,  school  town- 
ship, school  district  or  other  municipal 
corporation,  of  which  he  is  such  officer 
or  agent,  or  against  the  county  court, 
common  council  or  board  of  trustees  of 
wt ich  he  is  a member,  such  claim  or 
demand,  or  art  thereof,  being  for  or 
on  account  of  any  contract  or  demand  or 
service  not  authorized  or  made  as  pro- 
vided or  required  by  law— every  such 
person  so  offending  shall,  on  conviction, 
be  punished  by  imprisonment  in  the  peni- 
tentiary not  more  than  five  years,  or  by 
a fine  of  not  less  than  one  hundred  nor 
more  than  five  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  less 
than  two  nor  more  than  twelve  months,  or 
by  both  such  fine  and  imprisonment." 

ejection  4094,  H.o.  ho.  1929  bears  on  the  criminal 
liability  which  may  be  incurred  by  the  members  of  the  county 
court,  and  is  as  follows: 

"livery  clerk  of  a court  of  record, 
sheriff,  marshal,  constable,  collector 
of  public  revenue,  or  deputy  of  any  such 
officer,  or  a judge  of  a county  court, 
prosecuting  attorney  or  county  treasurer, 
who  shall  traffic  for  or  purohase  at  less 
than  the  par  value  or  speculate  in  any 
county  warrant  issued  by  order  of  the  county 
court  of  his  county,  or  in  any  claim  or 
demand  held  against  such  county,  shall  be 
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adjudged  guilty  of  a misdemeanor, 
and  shall,  upon  conviction,  be 
punished  by  fine  not  less  than 
twenty  nor  more  than  fifty  dollars." 

Jection  4092,  d.o.  Lo.  1929  provides: 

"ho  Judge  or  justice  of  any  county 
court  in  this  state  shall,  either 
directly  or  indirectly,  become  a 
party  to  any  contract  to  which  such 
county  is  a party,  or  act  as  any 
road  or  bridge  commissioner , either 
general  or  special,  or  as  keeper 
of  any  poor  person,  or  as  director 
in  any  railroad  company  in  which 
3uch  county  or  any  township,  part 
of  township,  city  or  incorporated 
torn  therein  is  a stockholder,  or 
act  as  agent  for  the  subscription 
of  any  stock  voted  to  any  railroad 
by  any  county  or  subdivision  thereof; 
any  such  judge  or  Justice  who 
shall  violate  any  of  the  provisions 
of  this  section  shall  be  adjudged 
guilty  of  a misdemeanor." 


COLCLUJlCh 

In  view  of  the  provisions  of  Section  4092,  supra,  it 
would  appear  that  the  County  Court  of  your  county  is  attempting 
to  contract  on  behalf  of  the  county  with  the  individual  members 
thereof,  which  is  clearly  in  violation  of  said  section,  and 
we  accordingly  so  hold. 


xiespectfully  submitted, 

OLnlVbfl  H.  LOLhli, 

assistant  attorney  General. 

*?xACV£ D: 


JcC.  . , „r., 

(noting)  attorney  General. 
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INDIGENT  ’ ERSONS;  ) Consent  of  the  Public  Service  Commission 

RAILROADS:  ) obtained,  railroads  may  issue  a special 

PUBLIC  SERVICE  COMMISSION:)  rate  to  indigent  and  destitute  persons 

who  are  charges  of  the  Missouri  Relief 
Commission,  and  same  would  not  be 
discriminatory  or  unlawful. 


January  20,  1936. 


filed 


Hon.  Jas.  L.  Maxwell 
Transient  Director 

Missouri  Relief  and  Reconstruction  Commission 
412  East  Hi*,h  Street 
Jefferson  City,  Missouri 


I 


i.ear  lr.  Maxwell: 


This  is  to  acknowledge  your  letter  dated  January 
17,  1936,  as  follows: 

"At  the  suggestion  of  the  General 
Passenger  Agent *s  Office  of  the 
Missouri  Pacific  Railway,  I am  asking 
for  a le _,al  opinion  as  to  the  right 
of  the  Missouri  Pacific  Railway  to 
issue  a charity  rate  to  indigent  and 
destitute  persons  who  are  charges  of 
the  Missouri  Helief  Commission  admin- 
istering Federal  funds  in  Missouri, 
in  accordance  with  the  Tariff  estab- 
lished between  the  common  carriers 
and  the  Federal  Emergency  Relief  Admin- 
istration, Guple  ent  No.  6 which  I am 
including  In  this  letter. 

"Missouri,  in  co  mon  with  all  the  other 
states  in  the  Union,  has  been,  from 
t me  to  time,  taking  advantage  of  this 
reduced  rate  for  the  returning  of 
indigent  persons  to  their  place  of 
legal  residence,  or  the  care  of  friends 
or  relatives.  The  point  at  issue  seems 
* to  be  whether  this  is  in  conflict  with 

Lection  10442  and  10444  of  RS-1919  of 
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the  Missouri  statutes.  The  Railroad 
is  perfectly  willing,  and  indeed 
anxious  to  comply  with  our  request 
for  the  F.E.R.A.  rate,  if  it  is  possible 
to  do  so. 

HI  should  like  to  have  an  opinion  on 
this  matter  from  your  office." 


Section  10442,  R.  3.  Mo.  1919,  was  carried  forth  in 
the  revision  of  1929  as  Section  5153,  R.  S.  Mo.  1929,  and  Sec- 
tion 10444,  R.  S.  Mo.  1919,  is  found  in  Revised  Statutes  of 
Missouri,  1929,  as  Section  5155,  R.  S.  I'.Io . 1929.  Hereafter 
when  we  refer  to  any  statutes  we  designate  them  as  the  section 
numbers  found  in  the  Revised  Statutes  of  1929. 

Article  2,  Chapter  33,  R.  S.  Mo.  1929,  pertains  to 
"Railroads,  Street  Railroads  and  Common  Carriers,"  and  section 
5146  of  said  article  and  chapter  provides  as  follows: 

"The  provisions  of  this  article  shall 
apply  to  the  transportation  of  passen- 
gers or  property  from  one  point  to 
another  within  this  state,  and  to  any 
common  carrier  performing  such  service." 


Section  5149  provides  in  part  as  follows: 

"Every  common  carrier  shall  file  with 
the  commission  and  shall  print  and 
keep  open  to  public  inspection 
schedules  showing  the  rates,  fares 
and  charges  for  the  transportation 
of  passengers  and  property  within  this 
state  between  each  point  upon  its  route 
and  all  other  points  thereon;  # * *" 


Section  5151  provides  in  part  as  follows: 

"Unless  the  commission  otherwise 
orders  no  change  shill  be  made  in  any 
rate,  fare  or  charge,  or  Joint  rate. 
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fare  or  charge,  which  shall  have  been 
filed  and  published  by  a common 
carrier  in  compliance  with  the  re- 
quirements of  this  chapter  except 
after  thirty  days1  notice  to  the  com- 
mission and  publication  for  thirty 
days  as  required  by  this  chapter,  which 
shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then 
in  force,  and  the  time  when  the  changed 
rate,  fare  or  charge  will  go  into  effect; 
* * * * 


Sections  5153  and  5155,  R.  S.  Mo.  1929  (referred  to 
in  your  letter  as  Sections  10442  and  10444,  R.  S.  Mo.  1919, 
respectively)  prohibit  a "common  carrier"  from  unjustly 
discriminating  against  persons "for  doing  a like  and  contemp- 
oraneous service  in  the  transportation  of  a like  kind  of 
traffic  under  the  same  or  substantially  similar  circumstances 
and  conditions." 

It  is  to  be  jrept  in  mind  that  the  *ublic  Service  Com- 
mission of  Missouri  isf charged  with  the  duty  of  superviging 

"common  carriers"  for  the  welfare  of  the  public. 

"The  power  of  the  public  service  com- 
mission is  an  exercise  of  the  police 
power  of  the  state  granted  by  the  law- 
making power  to  that  tribunal  and  over- 
rides all  contracts,  privileges, 
franchises,  charters,  or  city  ordinances. 

The  exercise  of  such  police  powers  are 
by  the  statutes  granting  same  made 
subject  to  review  and  control  by  the 
courts  as  to  being  unreasonable  or  un- 
lawful. The  only  question  for  the 
circuit  court  on  the  writ  of  review,  and 
by  this  court  on  appeal,  is  whether  the 
orders  made  by  the  commission  sub- 
serve the  public  welfare  in  manner  and 
to  an  extent  reasonable  and  lawful,  and 
this  question  is  to  be  solved  regard- 
less of  contract  rights  or  obligations, 
except  as  such  enter  into  the  reason- 
ableness or  lawfulness  of  the  orders  made."  — 

State  ex  rel.  City  of  Klrwood  v.  Public  Service 
Co  .mission  et  al.,  50  S.  W.  (2d)  114,  1.  c.  118  (Mo.  Sup.) 
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You  state  that  the  Missouri  Pacific  Railway  desires 
to  give  a charity  rate  for  indigent  and  destitute  persons 
who  are  charges  of  the  Missouri  Relief  Commission  adminis- 
tering Federal  funds  in  Missouri,  as  was  done  under  Supple- 
ment No.  6 between  common  carriers  and  the  Federal  mergency 
Relief  idministration.  You  desire  to  know  if  railway 
companies  issue  such  a rate,  if  it  would  be  violative  of 
our  statutes. 

Supplement  No.  6,  attached  to  your  letter,  shows  a 
reduced  rate  for  F.E.R.A.  tickets  and  certain  conditions 
were  attached  concerning  the  use  of  said  tickets,  that  is, 
same  being  good  only  for  passage  in  coaches  from  starting 
point  to  destination  and  were  not  validated  or  honored  on 
certain  limited  trains.  Other  exceptions  were  also  con- 
tained as  to  the  use  of  said  tickets.  In  other  words,  the 
use  of  the  F.E.R.A.  tickets  by  certain  indigent  persons 
took  away  from  said  users  certain  rights  and  privileges 
enjoyed  by  persons  traveling  on  higher  rate  tickets.  The 
only  question  presented,  then,  is  as  to  whether  or  not 
there  is  any  discrimination  in  the  use  of  these  tickets 
such  as  to  constitute  a violation  of  Sections  5153  or 
5155,  supra. 

In  our  opinion,  if  the  Mi  ssour  Pacific  Railway 
Company  obtains  the  consent  of  the  Public  Service  Commission 
of  Missouri,  it  may  issue  a charity  rate  to  indigent  and 
destitute  persons  who  are  charges  of  the  Missouri  Relief 
Commission,  in  accordance  with  the  Tariff  established 
between  the  common  carriers  and  the  Federal  Emergency  Relief, 
i.e..  Supplement  No.  6.  If  such  a rate  Is  approved  by  the 
Public  Service  Commission,  we  do  not  believe  that  it  would 
be  discriminatory  or  violative  of  Sections  5153  and  5155, 
supra.  In  view  of  State  ex  rel.  v.  Public  Service  Commission, 
10  o.  W.  (2d)  946,  wherein  the  Supreme  Court  of  Missouri, 

1.  c.  951,  held: 

"It  Is  settled  by  the  decisions  of 
both  state  and  federal  courts  that  the 
mere  fact  a rate  fixed  is  discriminatory 
Is  not  conclusive  that  such  discrimination 
is  unjust,  and  therefore  unlawful  and 
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invalid.  (Cases  cited.)  ***** 

In  State  v.  ffi. , K.  & T.  Ry.  supra, 
this  court  said  (loc.  cit.  525  of  262 
MO.  (172  S.  W.  40)): 

"•Arbitrary  di  sc  ri  mi  nations  alone 
are  unjust  If  the  difference  in  rates 
be  based  upon  a reasonable  and  fair 
difference  in  conditions  which  equitably 
and  logically  justify  a different  rate, 
it  is  not  an  unjust  discrimination.* 

****** 

"But  neither  at  common  law  nor  under  the 
statutes,  state  or  federal,  is  the 
carrier  prohibited  from  giving  a prefer- 
ence or  advantage,  or  from  discriminating 
between  localities,  provided  such  prefer- 
ence, advantage,  or  discrimination  is 
not  unreasonable.*" 


Yours  very  truly. 


James  1.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


JOHN  7.  HOFFMAN , Jr., 
(Acting)  Attorney-General 
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May  spend  bond  money  for  purchase  of 
machinery. 


January  £6,  1956. 


Hon.  G.  Logan  I~arr, 
Prosecuting  Attorney, 
Morgan  County, 
Versailles,  Missouri. 


| F I L L u 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"h«  have  in  this  County  a special  road 
district  organized  under  tne  provisions 
of  sections  8024-8060,  1929  statutes. 

"The  special  road  district  voted  a bond 
issue  under  sections  7960-7964  of  the 
1929  statutes.  Can  a special  road  dis- 
trict organized  under  Sections  8024-6060 
of  the  1929  statutes? 

"The  ^oney  obtained  from  this  bond  issue 
be  used  to  purchase  road  building 
machinery  for  the  special  road  district? 

"Can  the  road  coiuaissioners  of  this 
special  road  district  buy  from  one  of 
the  commissioners  materials  for  use  in 
road  building,  such  as  concrete  culverts 
made  on  the  farm  of  the  commissioners? 

The  purchase  price  co  es  out  of  the  funds 
of  the  district,  end  is  allowed  by  the 
commissioners. 

"One  of  the  special  roed  commissi oners 
is  a blacksmith.  He  doee  ell  the  black- 
smithing  for  the  special  road  district, 
such  as  repairing  the  tools  end  sharpening 
the  tools.  Can  this  coromisrioner  collect 
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for  his  work  and  labor  out  of  the  moneys 
of  the  district,  when  his  account  is 
allowed  by  the  other  commls.-ioners? 

"One  of  the  special  road  commissioners  of 
this  district  draws  days  wages  by  his  work 
on  the  road  alonL  with  the  other  roed 
laborers.  He  helps  load  rock,  keeps  time 
of  the  laborers,  including  himself,  he 
acts  as  a foreman,  and  directs  the  work 
done  by  himself  and  others.  His  days  wages 
comes  out  of  the  moneys  of  the  special  road 
district-  his  labor  bill  is  allowed  along 
with  the  other  laborers  by  the  comnis: loners 
of  the  special  road  district.  I suppose 
that  by  'comuis  loners*  it  is  meant  that  he 
is  one  of  the  commissioners  that  pass  on 
his  wages  for  v/or^  and  labor  performed. 

Can  such  a commissioner  draw  wages  for  day 
labor  out  of  the  proceeds  of  the  special 
road  district  road  funds?” 

The  three  first  part  graphs  of  your  inquiry  we  believe 
to  be  answered  by  former  opinions  of  this  office,  copies  of 
which  are  enclosed  herein,  to-wit,  one  dated  January  7,  1936, 
to  Kon.  IT.  Ed  Jameson,  i resident , Board  of  i.ana.  ers.  State 
Eleemosynary  Institutions,  Jefferson  City,  iJ.ssouri;  one 
dated  September  17,  1934,  to  Eon.  >.rch  L.  Skelton,  Prosecuting 
Attorney  of  Lafeyette  County,  and  one  dated  January  26,  1935, 
to  Hon.  Elliott  k.  Dsmpf,  Prosecuting  Attorney  of  Cole  County. 

We  construe  your  other  inquiry  to  be  this:  Has  the 
board  of  commissioners  of  such  eight-mile  special  road  district 
authority  to  purchase  for  the  special  road  district  machinery 
suitable  to  be  used  in  carrying  on  the  work  of  repairing, 
maintaining  and  building  roads  on  behalf  of  the  district,  and 
pay  for  said  machinery  with  the  money  coming  to  said  district 
by  reason  of  the  issuance  and  sele  of  bonds  by  the  district? 

Section  8033,  tv.  S.  Lo.  1929,  provides  es  follows: 

"Said  board  shall  have  sole,  exclusive 
and  entire  control  and  jurisdiction 
over  all  public  highways  within  its 
district  outsiue  the  corporate  limits 
of  any  city  or  village  therein  to  con- 
struct, improve  and  repair  such  highways, 
und  shall  remove  all  obstructions  from 
such  highways,  and  for  the  discharge  of 
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these  duties  shall  nave  all  the  pov.er, 
rights  and  authority  conferred  by 
general  statutes  upon  roud  overseers, 
a td  said  board  shall  at  all  tiiues  keep 
the  public  roads  under  its  charge  in 
as  good  repair  as  the  means  at  its 
command  will  permit,  ana  for  this 
•urpose  may  employ  hands  at  fixed  com- 
pensations, reut,  lea  e or  buy  tee;^8. 

Implements,  tools  and  machinery,  all 
Kinds  of  motor  power,  ana  ull  things 
needful  to  car  y on  such  road  work: 

Provided,  that  the  board  .^ny  have  such 
road  work  or  any  part  of  such  work  ucne 
by  c >ntraet , under  £ uch  regulations  as 
the  board  inv  prescribe." 

Section  GC47  thereof  provides: 

“The  fund  received  fror.  the  poll  and 
road  tax  of  sa*d  district  shall  con- 
stitute a general  district  road  fund, 
and  shall  be  disbursed  only  as  herein- 
before r^ovided,  nd  shell  be  aseK 
only  for  working,  repairing  and  improv- 
• inj  the  public  roads  of  such  uiotrlct 
as  herein  provided,  ana  for  no  other 
purpose;  sad  no  part  thereof  shall  be 
used  for  paying  0Laisa,.8s  end  costs  for 
opening  new  needs,  but  all  such  damages 
anu  costs  for  opening  now  roads  paid  oy 
the  county  shell  be  paid  out  of  the 
other  county  revenue,  except  as  this 
article  aey  otherwise  provide." 

It  will  be  noted  that  Section  6C47  does  not  cay  that 
the  funds  received  from  poll  and  road  tax  of  the  district 
shall  be  used  only  for  working,  repairing  end  improving  the 
public  roads,  but  it  says  that  they  constitute  a general  dis- 
trict road  fund  ana  shall  be  disbursed  only  as  in  this  article 
(Article  9,  Chapter  42)  provided,  which  includes  the  rights 
and  authority  set  forth  in  J»ectiou  6033,  which  latter  section 
authorizes  the  board  to  "rent,  leese  cr  buy  teams,  implements, 
tools  and  machinery,  all  kinds  of  motor  power,  and  all  things 
needful  to  carry  on  such  roed  work." 

When  a bond  issue  is  voted  by  the  district  and  money 
is  received  by  the  district  from  the  sale  of  such  bonds,  we 
know  of  no  provision  of  law  which  prohibits  the  expenditure  of 
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such  funds  In  the  purchase  of  road  building  machinery  for 
the  special  road  district.  The  money  arising  from  the  sale 
of  the  bonds,  which  i3  in  effect  a nortgare  upon  the  property 
located  within  the  special  road  district,  is  in  law  treated 
on  the  sane  basis,  for  the  purpose  of  such  purchase,  as  is 
the  money  coning  to  said  special  road  district  by  reason  of 
the  levy  and  collection  of  taxes  on  the  property  located 
within  said  district  under  the  general  property  tax  law. 


CONCLUSION 


It  is  our  opinion  that  the  money  owned  by  such  special 
eight-mile  road  district  as  the  result  of  a bond  issue  by 
said  district  may  be  legally  expended  by  the  district  for  the 
purchase  of  road  building  machinery  to  be  used  in  such  special 
road  district. 


Yours  very  truly. 


DiUAE  WATSON, 

Assistant  Attorney  General. 


aPFROVLL : 


JOHN  V/.  Hi! FLAT,'  Jr., 

( .cting)  Attorney  General. 
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COUNIT  COUKTS:  Old  Age  Assistance  Board  is  XiOt  entitled 

to  compensation.  County  Court  has  no 
OLD  AGk  ASSISTANCE:  authority  to  make  aonations  to  them,  but 

is  not  liable  for  making  such  donations 
if  made  in  good  faith  under  the  belief 
they  have  authority  so  to  do. 


January  26,  1936. 


Hon.  G.  Logan  ..arr. 
Prosecuting  Attorney, 
^organ  County, 
Versailles,  Missouri. 


Lear  Sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"The  County  Court  made  a donation 
in  cash  to  the  county  old  age  assist- 
ance board.  Now  the  board  comes  back, 
and  wants  to  hold  the  County  for  a 
salary  in  the  amount  of  v4.00  per  day. 

"After  reading  section  3,  page  309  of 
the  1935  session  acts,  it  appears  that 
the  board  is  not  entitled  to  any  com- 
pensation. Just  what  is  meant  by  com- 
pensation? Is  there  any  legal  way  for 
the  county  court  to  even  make  a donation 
for  the  services  of  the  county  pension 
board? 

"Is  the  County  Court  liable  for  the 
donation  already  made  to  the  county 
pension  board? 

"Can  the  board  allege  that  their  expenses 
are  such  that  they  are  entitled  to  *4.00 
per  day?  The  state  Old  Age  Commissioner 
has  been  allov/ing  this  local  county  board 
necessary  and  actual  expenses. 

"If  you  have  issued  other  opinions,  let 
me  have  a copy." 
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We  construe  your  questions  to  be:  First,  are  the 
members  of  the  Old  Age  as  i stance  Board  entitled  to  a salary 
from  the  county  for  the  performance  of  their  official  duties 
thereon;  second,  does  the  law  authorize  the  county  court  to 
make  a donation  from  the  county  revenues  for  the  services  of 
the  members  of  the  Ola  Age  Assistance  Board,  and,  third, 
if  it  does  not  so  authorize  them  and  they  issue  warrants  in 
favor  of  the  members  of  such  Old  Age  Assistance  Board  in 
furtherance,  as  they  think,  of  the  administration  of  the  Old 
Age  Assistance  Act,  are  the  judges  of  the  county  court  person- 
ally liable  for  the  money  so  paid  out  on  said  warrants? 

Your  first  question  appears  to  be  answered  by  an 
opinion  of  this  department  dated  October  10,  1935,  to 
hr.  Arthur  C.  Luelier,  Prosecuting  Attorney  of  Gasconade 
County,  in  which  it  was  held  "that  the  raembers  of  the  County 
Old  .ge  assistance  Board  are  only  entitled  to  the  necessary 
expenses  incurred  for  meals  while  performing  their  duties, 
not  to  exceed  the  maximum  amount  fixed  by  the  Old  Age 
Assistance  Division",  and  in  which  it  is  stated  that  the  county 
boards  serve  without  compensation  exeeot  the  necessary  expenses 
incurred  while  engaged  in  the  performance  of  their  duties. 

A copy  of  said  opinion  is  herein  enclosed. 

Likewise,  an  opinion  rendered  by  this  office  of  date 
December  23,  1935,  to  Hon.  John  J.  Wolfe , Associate  i-rosecuting 
Attorney  of  ot.  Louis  County,  holds  that  the  county  court  can 
not  relieve  itself  of  the  duties  imposed  by  statute,  relative 
to  the  poor,  by  delegating  its  duties  to  a board  established  by 
it,  a copy  of  said  opinion  bein&  enclosed  herein. 

Your  third  inquiry  appears  to  be  on  the  border  line. 

Section  36  of  article  VT  of  the  Missouri  Constitution 

provides: 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  Jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law." 

In  the  case  of  Knox  County  v.  Kunolt,  110  Mo,  67,  the 
court  had  under  consideration  the  liability  of  the  members  of 
the  county  court  to  repay  county  school  funds  which  had  been 
used  by  the  county  for  other  county  purposes,  and  in  that  case 
it  was  held  that  such  court  had  no  discretion  by  which  they 
could  apply  the  fund  to  the  payment  of  ordinary  county  debts. 
The  court  said,  1.  c.  76: 
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"It  can  make  no  difference  that  the  act 
was  not  corrupt  or  a wilful  violation  of 
the  law,  and  so  the  trial  court  ruled. 

This  fund  should  be  replaced  by  those 
who  diverted  it." 

At  page  75  the  court  says : 

"But  where  the  public  officer  is  by  law 
vested  with  discretionary  ministerial 
powers,  and  he  acts  within  the  scope  of 
his  authority,  he  is  not  liable  in  damages 
for  an  error  in  judgment,  unless  guilty 
of  corruption  or  a wilful  violation  of  the 
law.  He  is  not  liable  for  an  honest  mistake." 

3ut  the  court  there  held  that  there  was  no  discretion 
lodged  in  the  county  court  as  to  the  use  to  which  such  school 
money  should  be  applied,  and  that  the  use  of  such  funds  for 
the  payment  of  ordinary  county  debts  was  an  act  in  direct 
violation  of  the  Constitution  and  laws  creating  that  fund, 
and  was  therefore  nothing  short  of  malfeasance. 

Likewise  in  the  case  of  Consolidated  School  Dist.  No.  6 
v.  Shawhan,  273  S.  .7.  182,  the  Supreme  Court  of  this  state 
holds  the  directors  of  a schocl  district  liable  for  using  that 
part  of  the  school  district  funds  which  made  up  the  teachers* 
fund  for  other  school  purposes. 

It  appears  to  us  that  those  cases  are  not  applicable 
to  your  third  question. 

The  county  court  derives  its  authority  from  the  state 
Constitution,  supra,  and  from  other  statutes  passed  which  are 
consistent  with  the  constitutional  provisions. 

In  the  case  of  State  ex  rel.  ^itchell  v.  Hose,  281 
S.  396,  the  Supreme  Court  of  ...issouri  en  banc  (1326)  held 
that  the  county  court  had  the  constitutional  authority  to 
review  and  audit  county  bills,  and  the  duty  to  look  after 
public  funds,  examine,  audit,  adjust  and  settle  all  accounts, 
and  pay  sums  found  due  on  such  accounts,  and  that  the 
Legislature  could  not  by  pa  sing  u law  stating  that  "the 
amounts  of  money  due  and  payable  to  the  registrars  under  the 
provisions  of  this  section  shall  be  certified  to  the  county 
courts,  which  courts  shall  pay  the  same  by  warrant  drawn 
upon  the  county  treasurer  and  payable  out  of  the  contingent 
fund  of  the  county",  require  the  county  court  to  pay  such 
certified  amounts,  but  that  the  county  court  has  the  constitu- 
tional authority  to  pass  on  such  bills,  saying,  1.  c.  597: 
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"The  various  provisions  of  the  Constitu- 
tion end  statutes  (articles  6,  Sec.  36, 

Const,  of  1.0. , ana  sections  2574  and 
9560,  R.  S.  .A.  1919)  demonstrate  that  it 
is  not  only  within  the  power,  but  is  the 
duty,  of  the  county  court  to  look  after 
public  funds,  examine,  audit,  adjust, 
and  settle  all  accounts  to  which  the 
county  shall  be  a party,  and  to  pay  out 
of  the  county  treasury  any  sum  of  money 
found  to  be  due  by  the  county  on  such 
accounts;  in  short,  responsibility  for 
the  safety  of  public  funds,  the  accuracy 
and  honesty  of  accounts,  and  statements 
of  officials,  is  imposed  on  the  county 
courts.  It  ?s  for  the  county  court  to 
eudit  the  claim  of  the  relator  to  determine 
the  correctness  of  same  and  to  say  whether 
it  will  demand  that  the  correctness  of  the 
reports  made  to  it  by  the  state  registrar 
shall  be  decided  by  the  Judicial  depart- 
ment of  the  government  before  payment  is 
made.  State  ex  rel.  Rorgrave  v.  Hill 
et  al. , 198  3.  844,  272  .,x>.  206,  loc. 

cit.  213." 

section  12950,  a.  3.  ko.  1929,  provides: 

"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants." 

Section  12953  provides: 

"The  county  court  of  each  county,  on  the 
knowledge  of  the  judges  of  such  tribunal, 
or  any  of  them,  or  on  the  information 
of  any  justice  of  the  peace  of  the  county 
in  which  any  person  entitled  to  the 
benefit  of  the  provisions  of  this  article 
resides,  shall  from  time  to  time,  and  as 
often  and  for  as  long  a time  as  may  be 
necessary,  provide,  at  the  expense  of  the 
county,  for  the  relief,  maintenance  and 
support  of  such  persons." 

By  Section  12954  the  county  court  has  discretion  as 
to  the  granting  of  relief  to  all  persons,  the  statute  providing: 
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"The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief 
to  all  persons,  without  regard  to 
residence,  who  may  require  its 
assistance." 

In  the  case  of  Scotland  County  v.  McKee,  168  Lo.  282, 
a party  was  a resident  of  Quincy,  Illinois,  and  not  entitled 
as  a matter  of  right  to  be  sent  to  the  asylum  at  the  expense 
of  the  county,  and  the  court  entered  an  order  of  record  to 
that  effect.  The  next  day  the  county  court  decided  to  send 
the  patient  to  the  asylum,  other  parties  on  her  behalf  furnish- 
ing a bond  to  the  county  that  they  would  pay  y50.00  per  year 
toward  such  expenses.  The  court,  1.  c.  287,  said: 

"But  in  this  instance  the  county  court, 
doubtless  under  the  importunity  of  the 
legal  guardian  and  of  the  father  of  the 
person,  concluded  that  it  had  some  dis- 
cretion and  could  afford  partial  relief, 
not  under  the  statutes  relating  to  the 
asylum,  bat  under  the  authority  of  sec- 
tion 6583,  Revised  Statutes  1879,  relat- 
ing to  poor  persons:  ’The  county  court 
shall,  at  all  times,  use  its  discretion, 
and  grant  relief  to  all  persons,  without 
regard  to  residence,  who  my  recuire  its 
assistance.’  So  the  court,  after  having 
first  refused  the  application,  on  recon- 
sideration concluded  that  it  v/as  justified 
in  granting  some  relief,  though  not  all 
that  was  first  asked,  and  made  the  order 
under  which  the  unfortunate  person  was 
sent  to  the  asylum  under  express  contract 
with  her  father,  the  defendant  here?.n, 
evidenced  by  his  bond  in  this  suit  that 
he  would  pay  *>50.00  yearly  of  the  expense. 

The  court  was  not  bound  to  have  done  any- 
thing for  the  relief  of  the  insane  person, 
but  had  authority  under  that  statute  to 
exercise  its  discretion  and  grant  some 
relief  on  such  terms  and  conditions  as 
it  saw  fit," 

In  the  case  of  State  ex  rel.  v.  Liemer,  £55  mo.  336, 
the  county  court  had  employed  a highway  engineer  on  an  agree- 
ment to  pay  him  *1200.00  for  the  year’s  salary,  and  entered 
into  a contract  to  that  effect,  but  stated  to  him  that  if  at 
the  end  of  a year  he  had  well  performed  his  duties  and 
demonstrated  his  competency  by  actual  services,  they  would  pay 
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him  an  additional  .,500.00.  He  accepted  the  proposition  and 
the  court  entered  of  record  an  order  appointing  hit.  for  a 
term  of  three  years  i.nd  fixing  his  salary  at  rl£00.00.  t 
the  end  of  the  year  he  presented  his  account  for  *300.00 
aduition&l  pay  for  services  and  the  court  investigated  his 
work  and  found  that  he  had  well  and  intelligently  performed 
his  duties,  and  ellowed  his  claim.  It  is  admitted  that  they 
acted  in  good  faith.  Thereafter  suit  was  brought  against 
the  judges  of  the  county  court  to  recover  this  *300. 00  as 
illegally  paid  by  them.  The  supreme  Court,  speaking  through 
Lank.,  J. , declined  to  authorize  recovery,  saying,  1.  c.  353: 

"In  the  next  place,  county  courts  in 
Missouri  are  by  name  vested  with 
judicial  power.  (Constitution,  sec.  1, 
art.  6.)  They  are  made  by  the  same 
instrument  courts  of  record  (Sec.  36, 
art.  6)  end  ere  given  ’jurisdiction  to 
transact  all  county  end  such  other 
business  as  may  he  prescribed  by  law.* 

Agreeably  to  those  constitutional  pro- 
visions the  statutes  make  them  courts 
of  record.  (R.  S.  1909,  sec.  3845.) 

Their  sittings  must  be  public  and  every 
person  way  freely  attend.  (K.  S.  1909, 
sec.  3862;  Constitution,  sec.  10,  art.  2.) 

They  are  given  power  to  audit,  adjust 
and  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  pay  out  of 
tne  county  treasury  any  sum  of  money 
founu  to  be  uue  by  the  county  on  such 
accounts;  to  issue  process  to  secure  the 
attendance  of  person,  whether  a party  or 
a witness,  when  deemed  necessary  in  the 
examination  of  accounts;  to  compel 
attendance  by  attachment ; to  examine 
parties  and  witnesses  under  oath  in  the 
investigation  of  accounts;  and  to  commit 
to  jail  for  contempt  for  refusal  to  answer 
any  lawful  question.  (£•  S.  1909,  sec. 

3761.)  In  addition  to  the  section  just 
quoted,  as  a court  of  record  they  may 
punish  for  contempt  under  other  pro- 
visions of  the  statute.  (h.  3.  1909, 
sec.  3881.)  ./hen  an  appeal  is  proper 
from  their  ’Judgments  and  orders'  the 
circuit  court  is  given  appellate  juris- 
diction. (R.  S.  1909,  secs.  3956,  4091.) 

An  appeal  lies  from  the  rejection  of  a 
claim  in  the  county  court.  (R.  3.  1909, 
sec.  4096.) 
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"In  addition  to  enumerated  provisions 
showing  the  intimate  relation  between 
their  judicial  and  ministerial  authority, 
an  intermingling  of  the  two  with  a line 
of  demarcation  so  vaguely  drawn  that  the 
edges  of  the  two  authorities  often  over- 
Ian,  there  are  many  statutes  giving  them 
strictly  judicial  powers  in  particular 
instances. 

"The  premises  considered  it  becomes 
apparent  that,  although  we  hcve  held  that 
in  the  matter  of  allowing  claims  against 
tie  county  they  act  in  a public  minis- 
terial, administrative,  or  auditing 
capacity,  yet  in  their  performance  of 
ministerial  duties  in  allowing  claims 
their  acts  partake  of  the  nature  of  judicial 
acts  and  are  so  related  thereto  in  color 
and  substance  that  they  may  be  deemed  not 
inaptly  quasi  judicial.  On  that  account 
they  are  protected  from  personal  liability 
except  in* the  inf lamed  case  of  fraud, 
corruption  or  malice.  It  must  be  obviou8 
that  were  the  law  otherwise  it  would  be 
impossible  to  get  suitable  persons  to 
perform  the  many  and  important  public 
duties  assigned,  under  our  system,  to 
county  courts.  He  would  be  a bold  man 
who  would  put  hie  personal  fortune  to  the 
hazard  of  mistakes  in  deciding  the  nice 
and  complicated  questions  put  up  to  that 
body. 

"The  question,  one  of  public  concern,  in 
some  of  its  phases,  is  by  no  means  new. 

Pike  v.  Liegoun,  44  l£o.  1.  c.  496  et  seq. , 
followed  Reed  v.  Conway,  20  Mo.  22,  in 
holding  to  the  general  doctrine  announced 
above.  In  the  Pike  case  it  was  ruled: 

"'when  duties  which  are  purely  ministerial 
are  cast  upon  officers  whose  chief  func- 
tions are  judicial,  and  the  ministerial 
duty  is  violated,  the  officer,  although 
for  most  purposes  a judge,  is  still  civilly 
responsible  for  such  misconduct.  (Wilson 
v.  The  i.ayor,  1 Gen.  599;  Rochester  White 
Lead  Co.  v.  City  of  Rochester,  3 Comst. 

465. i And  the  same  rule  obtains  where 
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judicial  functions  are  cast  upon  a 
ministerial  officer.  But  to  render  a 
judge  acting  in  a ministerial  capacity, 
or  a ministerial  officer  acting  in  a 
capacity  in  its  nature  judicial,  liable, 
it  must  be  shown  that  his  decisions  were 
not  merely  erroneous,  but  that  he  acted 
from  a spirit  of  willfulness,  corruption, 
and  malice;  in  other  words,  that  his 
action  was  Knowingly  wrongful,  ana  not 
according  to  his  honest  convictions  in 
respect  to  his  duty.* 

"The  keed-Conway  case,  supra,  quotea  with 
approval  from  Jenkins  v.  ..aldron,  11 
Johns,  hep.  1.  c.  121.  In  that  case  in- 
spectors of  election  were  sued  for  deny- 
ing a voter  tie  right  to  vote.  In  denying 
recovery  the  eminent  bench,  presided  over 
by  no  less  an  authority  in  the  law  than 
Kent,  closed  its  judgment  with  these  words: 

"•It  would,  in  our  opinion,  be  opposed  to 
ell  the  principles  of  law,  justice  and 
sound  oolicy,  to  hold  that  officers  called 
upon  to  exercise  their  deliberative  Judg- 
ments, ere  answerable  for  a mistake  in 
law,  either  civilly  or  criminally,  when 
their  motives  ere  pure,  an-  untainted  with 
fraud  or  malice. * 

"To  the  same  effect  is  Bchoettgen  v.  Wilson, 
48  ko.  253. 

"These  defendants  were  acting  within  the 
scope  of  their  express  statutory  authority 
in  allowing  or  disallov.'ing  claims.  They 
were  not  guilty  of  arbitrarily,  wantonly, 
oppressively  or  fraudulently  conducting 
themselves  and,  under  such  circumstances, 
they  are  not  personally  liable  for  acting 
in  accordance  with  their  honest  convictions 
of  duty,  {..coutcheon  v.  ..indsor,  55  mo. 

1.  c.  153.)  The  reasoning  of  ..ashington 
County  v.  Boyd,  64  ~o.  179,  sustains  the 
Judgment  below;  and  so  does  that  of  JSdwards 
v.  Ferguson,  73  ko.  686,  and  Anox  County  v. 
Hunolt,  110  ko.  1.  c.  75,  and  Albers  v. 


* 
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i..er chant c * -xchenge,  138  ko.  1.  c.  164, 
and  Lllliaais  v.  ^lliott,  76  i..o.  App. 

1.  c.  12  (a  case  on  its  facts  nearly  in, 
point)  , and  so  i»chooler  v.  .jrrington, 

1G6  mo.  App.  607. " 

In  the  case  of  .»illiame  v.  Elliott,  76  i.o.  App.  8, 
it  is  held  that  a public  officer  clothed  with  discretionary 
ministerial  powers  is  not  liable  for  an  error  of  judgment 
unless  guilty  of  malice,  corruption  or  wilful  violation  of 
law,  and  that  the  Judges  of  the  County  Court  of  Jasper  County 
are  not  personally  liable  for  the  rescission  of  an  order 
accepting  a bid  and  awarding  a contract  and  the  refusal  to 
approve  a collateral  indemnifying  bond. 

Likewise  in  the  case  of  City  of  St.  Joseph  v.  LcCabe, 

58  mo.  App.  542,  a suit  was  instituted  against  the  city 
engineer  of  ot.  Joseph  and  his  bondsmen  to  recover  the  amount 
lost  on  certain  tax  bills  purchased  by  the  plaintiff  and  which 
were  illegally  issued  and  certified  by  said  LcCabe  as  such 
city  engineer.  The  court  declined  to  permit  recovery  and  said, 
1.  c.  549: 


"It  -was  the  duty  of  the  city  engineer 
to  pass  j unguent  on  the  work  of  paving 
the  street,  ana  determine  whether  or  not 
the  contract  had  been  substantially  com- 
plied with,  i/hile,  then,  he  ie  a 
ministerial  officer  he  is  vested  with 
quasi  judicial  functions.  In  such  a case 
the  rule  is,  rthat  a ministerial  officer, 
acting  in  a matter  before  him  with  dis- 
cretionary power,  or  acting  in  a matter 
before  him  judicially,  or  as  a quasi 
judge,  is  not  responsible  to  any  one  re- 
ceiving an  injury  from  such  act,  unless 
the  officer  act  maliciously  end  willfully 
wrong. * Reed  v,  Conway,  20  ~o.  22  at 
p.  434,  and  numerous  cases  there  reviewed. 
Edwards  v.  Ferguson,  73  i.o.  686.  *To 
render  a ministerial  officer  acting  in 
a capacity  in  its  nature  Judicial,  liable, 
it  must  be  shown  that  his  decisions  were 
not  merely  erroneous,  but  that  he  acted 
from  a spirit  of  willfulness,  corruption 
and  malice;  in  other  words,  that  his  action 
was  knowingly  wrongful,  and  not  according 
to  his  honest  convictions  in  respect  of 
his  duty.*  Pike  v.  LcGown,  44  )o.  496,  497. 
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In  view  of  the  above  decisions  of  th6  courts  of  this 
state,  it  appears  that  where  the  officer  in  question  is  in- 
vested with  some  discretion  and  is  net  circumscribed  and 
limited  by  a positive  statute,  he  may  exercise  that  discretion, 
and  if  so  exercised  in  good  faith,  he  is  not  liable  personally, 
although  he  may  erroneously  or  illegally  perform  the  given  ect. 

Your  inquiry  does  not  state  whether  there  is  any 
fraudulent  effort  or  act  on  the  part  of  the  court.  If  their 
act  is  the  result  of  their  fraudulent  design,  then,  of  course, 
they  would  be  personally  liable,  but  if  in  good  faith  and  in 
the  performance  of  their  official  duties  as  they  reasonably  see 
such  duties,  they  authorize  the  payment  of  ^ublic  funds  of 
the  county,  and  there  is  no  law  Justifying  such  payment,  they 
are  not  under  t'  e above  holdings  personally  liable. 

The  next  question  is  to  classify  the  given  acts  under 
consideration.  It  is  a matter  of  oomiaon  knowledge  that  in 
these  distressing  tines,  more  'urtioularly  and  in  abundance 
the  Biblical  stater-ant  is  true  that  ’’the  poor  we  have  with  us 
always”.  The  rresident  of  the  United  States  has  issued  from 
the  highest  executive  authority  in  the  Nation  a proclamation 
that  a national  emergency  exists,  a great  deal  of  public 
effort  has  been  exerted  by  not  only  the  executive  but  by  the 
legislative  department  of  our  Nation  in  the  Herculean  attempt 
to  save  poor  people  from  suffering  privation  In  their  old  age. 
Likewise  has  such  effort  been  made  by  the  State  in  its 
executive  and  legislative  bodies,  relief  measures  have  been 
passed  ana  the  public  funds  are  being  administered  in  assist- 
ance to  the  poor.  The  eld  Assistance  Act  aesed  by  the 
Federal  Government  is  a part  of  this  general  plan  and  effort. 
Likewise  the  mtate  of  nissouri  has  passed  an  ^ct  in  conformity 
and  in  conjunction  with  the  same  iiCt  and  efforts  as  the 
national  Act.  The  depressing  and  unfortunate  condition  which 
prompted  this  national  and  state  legislation  arid  executive 
effort  exists  nationally  and  state-wide  because  it  exists  in 
the  county  in  question  and  in  every  other  county.  These  facts 
are  piteously  brought  home  to  the  embers  of  the  county  court. 
They  hear  the  voice  of  hunger  every  time  they  convene. 

It  does  net  require  a stretch  of  tne  ii-agination  to 
get  the  viewpoint  of  the  members  of  the  county  court  that  by 
helping  the  County  Old  Age  vssi  stance  Board  in  getting  the 
machinery  of  that  branch  of  relief  working  smoothly  and 
efficiently,  they  were  doing,  a just  and  proper  thing  for  the 
welfare  of  the  people  of  their  county,  end  if  the  members  of 
the  county  court  who  honestly  believed  they  had  a right, 
though  absent  the  legal  right,  to  rescind  a contrect  are  under 
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no  personal  liability  therefor,  and  If  the  county  court  who 
honestly  believed  they  had  a right  to  pay  out  *300.00  to  the 
county  highway  engineer,  when  they  did  not  have  that  legal 
right,  v/ere  under  no  personal  liability  therefor,  it  would 
appear  that  the  members  of  your  county  court,  honestly  be- 
lieving that  they  had  the  right  to  pay  out  the  funds  you 
inquire  about  to  the  County  Old  Age  Assistance  Board,  should 
not  be  under  the  personal  liability  to  reimburse  the  county 
for  the  same. 

The  above  is  said  bearing  in  mind  the  provisions 
of  the  County  budget  Law  and  conditioned  on  compliance  by  the 
court  with  the  provisions  thereof,  i.  e. , the  money  that  has 
been  so  paid  out  as  set  forth  in  your  third  inquiry  shall  not 
result  in  or  contribute  to  violation  of  the  Budget  Law  require- 
ment (Laws  ol  Missouri,  1933,  pp.  340,  et  seq.)  that  the 
priorities  therein  set  forth  "shall  be  sacredly  preserved", 
which  means  (1}  that  the  insane  pauper  patients  in  state 
hospitals  shall  have  a sufficient  sum  set  aside  so  they  may 
be  cared  for;  (2)  similar  provisions  shall  heve  been  made  for 
Classes  two,  three  and  four.  In  this  connection  it  will  be 
noted  that  the  Budget  <kct  does  not  in  terms,  nor,  as  v/e  see 
it,  by  implication  repeal  section  12954,  R.  8.  *0.  1929, 
authorizing  the  county  court  to  exercise  its  "discretion  and 
grunt  relief  to  all  persons,  without  regard  to  residence,  who 
may  require  its  assistance."  The  provision,  pat-e  346,  of  the 
Budget  Law  is  as  follows: 

"Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing  the 
issuance  of  any  warrant  contrary  to  any 
provision  of  this  act  shall  be  void  and 
of  no  binding  force  or  effect;  and  any 
county  cleric,  county  treasurer,  or  other 
officer,  participating  in  the  issuance 
or  payment  of  any  such  warrant  shall  be 
liable  therefor  upon  his  official  bond." 


If  such  acts  do  violate  the  provisions  of  the  County 
Budget  Law,  then  not  only  the  members  of  the  county  court, 
but  also  the  county  cleric,  county  treasurer,  or  any  officer 
participating  in  the  Issuance  or  payment  of  such  warrant  is 
personally  liable  and  also  liable  therefor  on  his  bond  for 
so  participating  in  such  illegal  payment. 
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CONCLUSION 


It  is  our  opinion  that  the  members  of  the  county 
court  are  under  no  personal  liability  on  account  of  having 
paid  out  without  justification  in  law  county  money  to 
members  of  the  County  Old  Age  Assistance  Board  if  the  members 
of  such  court  so  paying  such  -»*oney  out  acted  in  good  faith 
and  under  the  belief,  though  mistaken,  that  they  had  the  legal 
right  to  so  pay  out  such  money. 

If  in  a suit  filed  testing  the  authority  of  the 
county  court  to  so  pay  out  such  money  and  seeking  to  recover 
personally  fro-,  the  members  thereof,  the  evidence  showed  that 
the  county  court  had  not  acted  in  good  faith,  hut  had 
fraudulently  connived  to  violate  the  law,  Knowing  at  the 
time  that  they  were  so  doing,  then  the  members  of  the  county 
court  would  be  personally  liable  to  reimburse  the  county  for 
the  funds  so  illegally  paid  out. 


Yours  very  truly. 


BRAKE  WATSON, 

Assistant  Attorney  General. 


APFR07KD : 


hoy  mcKlT'iiac^, 

attorney  General. 
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CIRCUIT  CIERKS- CIRCUIT  COURTS: 
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Rule  of  Circuit  Court  re- 
ceiving $10*00  filing  fee 
in  advance  must  not  be 
arbitrarily  enforced. 


March  9,  1936. 


Mr.  George  l*.  Masters 
Clerk  of  the  Circuit  Court 
Jaaoer  County 
Carthage,  Missouri 


D^ar  3iri 

We  acknowledge  your  request  for  an  opinion  dated 
February  29,  1936,  which  reads  as  follows: 

"Section  1241  of  the  Revised  Statutes 
of  hi o.,  1929,  quotes  as  follows,  to-wit: 


" *If  any  person  file,  before 
any  clerk  in  vacation,  an  af- 
fidavit that  he  has  a just  and 
subsisting  cause  of  a ctlon  on 
which  he  proposes  to  bring  a 
suit,  and  that  he  is  unable  to 
pay  the  costa,  the  clerk  shall 
issue  an  original  writ,  without 
fees  for  the  same.  But  the 
Court  may,  in  its  discretion, 
refuse  or  permit  the  further 
prosecution  of  the  suit* * 


"Cto  January  1st,  1932,  the  Court  (both 
Judges)  made  a ruling  requiring  a de- 
posit of  $10.00  with  each  civil  case 
filed  in  our  Courts,  as  a guarantee  of 
Court  Costs,  if  they  wish  to  prosecute 
as  a poor  person,  the  attorney  would 
take  up  the  matter  with  one  of  the 
Judges  and  if  he  permitted  them  to 
file  said  case  without  the  filing  fee, 
said  cermisslon  was  Indicated  to  the 
Clerk  by  a written  permission  to  do  so. 

"All  lawyers  comply  with  t his  ruling 
with  the  exception  of  one  young  fel- 
low, who  recently  located  In  Joplin 
from  Kansas  City.  He  says  that  such 
a rtiling  la  In  conflict  with  Section 
#1241.  I shall  be  pleased  to  have 
your  opinion  in  the  matter  at  your 
earliest  convenience,  for  which  I 
thank  you." 


Hon*  Ceorge  E.  piasters 


2 


March  9,  1936 


Article  II,  Section  lo,  of  the  Missouri  Consti- 
tution provides: 

• 

"The  courts  of  justice  shall  be  open 
to  every  person,  and  certain  remedy 
afforded  for  every  injury  to  person, 
property  or  character,  and  that  right 
and  justice  should  be  administered 
without  sale,  denial  or  delay." 

In  the  case  of  State  ex  rel.  v.  Johnson,  182  S.  W. 
969;  266  Mo.  662,  1.  c.  670,  our  Supreme  Court  said  In 
construing  a trial  court  rule  against  the  above  consti- 
tutional provision. 

"it  has  been  uniformly  held  that  this 
provision  does  not  deprive  the  courts 
of  general  jurisdiction  of  their  power 
to  ?r.ake  reasonable  rules  governing  the 
order  of  trial  of  cases  and  regulating 
their  proceedings  in  their  administra- 
tion of  the  law.  That  the  exercise  of 
such  Inherent  and  necessary  power  on 
the  part  of  the  courts  does  not  violate 
the  above  auoted  clause  of  the  organic 
law."  M 

Pursuant  to  the  above  constitutional  provision  the 
Legislature  enacted  section  1241  R.  S.  Mo.  1929,  which 
provides: 


"If  any  person  file,  before  any  clerk 
in  vacation,  an  affidavit  that  he  has 
a just  and  subsisting  cause  of  action 
on  which  he  proposes  to  bring  a edit, 
and  that  he  Is  unablo  to  pay  the  costs, 
the  clerk  shall  Issue  an  original  writ, 
without  f ees  for  the  same.  But  the 
court  may,  in  its  discretion,  refuse 
or  permit  the  further  prosecution  of 
the  suit.” 


CONCLUSION. 


Any  rule,  act,  or  conduct  of  the  Circuit  Court  of 
Jasper  County,  which  presupposes  an  arbitrary  closing 
of  the  doors  of  courts  of  this  State  to  any  person  who 


Mr-  George  1-  Mast ora 
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flies  an  affidavit  before  a Circuit  Clerk,  stating 
that  he  has  a just  and  subsisting  cause  of  action  on 
which  he  proposes  to  b ring  suit,  and  that  he  is  un- 
able to  pay  the  costs,  is  not  only  In  violation  of 
Section  1241,  supra,  but  the  same  Is  against  the  fund- 
amental lav  of  this  State-  Such  a rule  cannot  meet  the 
test  of  reasonableness. 

When  such  an  affidavit  Is  filed  in  vacation  with 
the  Circuit  Clerk,  it  is  the  clerk’s  duty  to  issue  an 
original  writ  without  first  collecting  the  .,10-00 
filing  fee  in  advance,  as  provided  in  the  general  rule 
of  the  Circuit  Court  of  Jasper  County- 

The  fact  that  orocess  be  issued  by  the  Circuit 
Clerk,  pursuant  to  Section  1241,  supra,  does  not  mean 
that  the  Circuit  Court  must  proceed  to  try  the  cause 
without  requiring  such  an  affiant  to  give  security  for 
costs,  for  the  Circuit  Court,  on  motion  and  hearing, 
may,  in  its  sound  discretion,  dismiss  the  suit-  See 
sections  1237  and  1253,  R-  S-  Ho-  1929- 


Respectfully  submitted 


WM-  ORR  SAWYERS 

Assistant  Attorney  General- 


APPROVED* 


TOT  iv.  HOH-’itAlr 

(Acting)  Attorney  General. 

\ 


OFFICERS : 


County  must  furnish  and  pay  for  reasonable 
office  expenses  of  county  officials, 

COUNTIES: 


.iUgUBt  8,  1936. 


Hon.  Thomas  A.  Matthews, 
Prosecuting  Attorney, 

St.  Francois  County, 
Farmington,  Missouri. 


Dear  Sir: 


l.e  acl-cnowledge  receipt  of  your  inquiry  which  is 
as  follows: 


Joe  Grandhomme , Collector  of 
Revenue  of  St.  Francois  County,  Missouri, 
asxed  that  I write  ana  obtein  from  you  an 
opinion  on  the  following: 

"whether  or  not  the  County  Court  must  or 
may  allow  expenses  for  office  of  ex-officio 
Tree  surer,  or  whether  such  construction 
must  be  placed  upon  Section  12132a,  page 
339,  Session  Acts  of  the  year  1933. w 

.<e  construe  your  question  to  be,  what  ore  the  legal 
rights  of  the  Collector  of  the  Revenue  and  Ex-officio 
Treasurer  of  St.  Francois  County  with  respect  to  being  re- 
imbursed by  the  county  for  expenses  reasonably  incurred  by 
him  in  the  performance  of  his  official  duties'' 

The  law  passed  by  the  1933  Legislature  relating  to 
the  consolidation  of  the  offices  of  Treasurer  end  Collector 
in  certain  counties  (Laws  of  1933,  page  338)  does  not  deal 
with  the  question  of  expenses  of  the  office.  It  merely  pro- 
vides for  the  consolidation  in  certain  instances  of  the  two 
office*,  and  in  counties  having  a population  of  less  than 
forty  thousand  inhabitants  provides  that  the  County  Collector 
shall  take  over  all  the  duties  of  the  Treasurer,  and  shall 
be  not  only  County  Collector  but  Ex-officio  Treasurer,  and 
shall  perform  the  duties  attached  to  both  offices  with  no 
additional  remuneration  beyond  that  allowed  as  County 
Collector, 


Hon.  Thomas  a.  mat  thews 


£-  August  8,  1936. 


Section  12138  of  said  Laws  evidently  is  dealing  with 
the  compensation  of  Treasurers  of  counties  other  than  those 
felling  within  the  class  we  ere  now  discussing,  and  for  the 
purposes  here  we  assume  that  St.  Francois  County  does  not  operate 
under  township  organization  and  is  a county  the  population  of 
which,  according  to  the  lest  decennial  United  States  census,  is 
shown  to  be  less  than  forty  thousand  inhabitants. 

The  question  you  asked  has  been  passed  on  by  the  courts 
in  Missouri.  In  the  case  of  Ewing  v.  Vernon  County,  216  Vo, 

661,  the  court  had  under  consideration  the  rigjit  cf  the  Recorder 
of  Vernon  County  to  recover  money  that  he  had  paid  out  for 
janitor  services  in  caring  for  the  Recorders  office.  At  page 
693  the  court  says: 

"Finally,  we  shall  assume  that  among 
civilizea  people  approved  advances  and 
results  in  scientific  research  make  Janitor 
services  in  public  offices  (i.  e. , the  pre- 
vention of  the  propagation  and  spread  of 
disease  from  filth) , a necessity,  and  that 
the  Legislature  knew  and  gave  effect  to 
that  fact." 

The  court  further  says  that  buildings  for  Clerks*  and 
Recorders*  offices 

"being  for  the  preservation  of  the  records 
of  the  county,  how  could  this  main  idea 
have  effect  if  those  records  are  not  to  be 
Kept  free  from  deterioration  from  filth? 

Is  the  general  public  not  interested  in 
and  benefitted  by  clean  windows,  clean 
floors,  clean  furniture,  clean  spittoons, 
heat  In  winter  end  wholesome,  heelthy  air 
at  ell  times  in  public  offices'1  It  is  useless 
to  ergue  that  question.  It  answers  itself." 

And  in  that  case  the  county  was  required  to  reimburse  the 
Recorder  for  such  money  reasonably  expended  by  him  in  procuring 
the  services  of  the  janitor  in  properly  coring  for  the  office. 

In  the  more  recent  c se  of  Buchanan  v.  alls  County,  (1920) 
283  ko.  10,  the  Supreme  Court  of  i.issouri  held  that  the  county 
was  under  the  liability  to  pay  beck  to  the  County  Treasurer  the 
money  theretofore  expended  by  her  in  paying  rent  for  the  Treasurers 
office  during  her  incumbency,  saying  i.  c.  15: 


Hon.  Thomas  A ±..&tthews 


August  8,  1956. 
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"It  was  the  duty  of  the  appellant  to 
furnish  respondent  with  suitable  office 
space,  heat,  limits  and  janitor  service." 

And  further,  1.  c.  17: 

"*  * * we  think  the  jury  should  be  in- 
structed that  if  the  appellant  failed  to 
provide  for  the  use  of  respondent  reasonably 
suitable  space  in  the  courthouse  or  elsewhere 
in  the  county  seat  in  which  to  maintain  her 
office  and  transact  her  official  business, 
then  respondent  had  the  right  to  provide 
such  office,  and  to  provide  heat,  light 
and  janitor  service  therefor,  end  that  the 
county  is  bound  to  pay  the  reasonable  cost 
of  the  same." 

From  the  principles  applied  ana  the  holdings  in  the 
above  two  cases,  it  woulu  seem  that  the  county  is  under  the  legal 
liability  and  obligation  to  provide  for  the  holder  of  a public 
county  office  all  of  the  reaspnably  required  equipment  to  pro- 
perly discharge  the  duties  of  aucE  office,  and  that  the  County 
Collector  ana  Ex-officio  Treasurer  is  so  entitled  to  have  fur- 
nished for  him  by  th*  county  reasonable  janitor  services,  books 
and  records,  stationery,  postage  stamp* , lm;,  and  office  equip- 
ment, and  that  if  the  county  fails  to  so  provide  the  same,  such 
officer  may  provide  therefor  and  recover  from  the  county  the 
reasonable  cost  of  so  providing  therefor. 


Yours  very  truly. 


DRAKE  WATSON, 

Assistant  Attorney  General. 


APPROVED : 


JOHN  T.  EC^RAN, 

(Acting)  Attorney  General. 


D«*:Ui 


ELECViOl’Sj — Conviction  for  felony  dlsquallflee  voter  until 
fuM  pardon  Is  granted: 

EXCEPTIONS:-  As  to  convicts  under  twenty  or  18  years  of  age# 


August  27,  1936. 


Hon.  G.  Logan  Main? 
Prosecuting  Attorney 
Morgan  County 
Vereailles,  Missouri 


Dear  3ir: 

We  have  your  request  for  an  o 'inlon  as  to  whether 
or  not  a person  who  has  been  convicted  of  a felony, 
either  under  the  prohibition  law  before  repeal,  or  under 
the  statute  making  It  grand  larceny  to  steal  chickens  In 
the  night  time,  haa  a right  to  vote.  Also,  you  Inquire 
as  to  whether  or  not  boys  convicted  of  stealing  ohlckens 
In  the  night  time  and  sent  to  Algoa  for  two  years  may 
later  become  eligible  to  vote. 

We  call  your  attention  to  that  portion  ot  Section 
10178  R.  S.  Missouri  1929,  relating  to  the  qualifications 
of  voters,  which  Is  as  follows: 

• *****,10!.  shall  any  person  convicted 
of  felony  or  other  Infamous  crime,  or 
of  a misdemeanor  connected  with  the 
exercise  of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election 
unless  he  shal1  have  been  granted  a 
full  pardon;*-*  ***" 

There  Is  only  one  way  to  obtain  a full  pardon 
subsequent  to  the  conviction  of  a felony  and  that  1s 
provided  for  under  3oction  8518,  Lawn  of  Missouri  1933, 
page  329,  requiring  a petition  to  the  governor  requesting 
a pardon  and  setting  out  the  reasons  therefor. 


Hon.  G.  Logan  Marr 
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Under  Section  4172  R.  S.  Missouri  1929,  any  oerson  who 
la  convicted  of  a certain  offence  and  sentenced  to  the  oenitentiary 
for  any  crime  punishable  under  the  provisions  of  Article  V of 
Chapter  30,  R.  8.  Missouri  1929,  Is  forever  disqualified  from  voting 
at  any  eleotlon.  This  section  does  not  apply  to  any  person  under 
the  age  of  twenty  years  at  the  tine  of  his  conviction.  As  a part 
of  Article  V,  Section  4066  R.  S.  Missouri  1929,  makes  It  a felony 
to  steal  chickens  in  the  night  time,  and  such  a conviction  under 
Sections  10178  and  4172  would  prevent  the  person  from  voting  unless 
a full  pardon  had  been  received. 

In  the  event  that  a person  was  convicted  and  sentenced 
to  the  Algoa  Reformatory,  his  citizenship  would  automatically  be 
restored  at  the  expiration  of  his  sent  noe  under  the  provisions  of 
Section  12971,  only  if  he  were  under  eighteen  years  of  age  at  the 
time  of  his  conviction. 


Respectfully  submitted. 


FKANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


APPROVED: 


johk  t:  HsmER.-jF.-; 

(Acting)  Attorney  General 


TAXATION:  COUNTY  COURTS— May  correct  erroneous  J^Cr/Lptlon 

of  land. 

TAXATION;  QOuNtI  COURTS — May  compromise  taxes  only  as  provided 

for  in  Section  9950  as  amended. 


August  31,  1936. 


Mr.  Thomas  A.  liathews 

Prosecuting  Attorney 
St.  Franco! 8 County 
Farmington,  Missouri 


VV 


Dear  Sir: 


We  have  your  request  of  August  28,  1S36,  for  an 
opinion  of  this  office  as  follows: 

"The  assersment  of  property  in  the  name 
of  B.  H.  Marbury  for  the  years  1933, 

1934  and  1935  is  described  on  the  assess- 
ment book  and  tax  boofc  as  follows: 

One  acre  in  survey  349  in  the  City  of 
Farmington,  St.  Francois  County,  Missouri. 

And  because  of  the  inadequate,  vague  and 
indefinite  description  of  this  property 
the  party  owning  same  refuses  to  pay  the 
taxes  on  the  property  as  a result  of  the 
assessment  made  above. 

The  County  Court  of  this  County  realizing 
their  position,  on  the  12th  day  of  their 
May  term  of  Court,  this  year,  corrected  the 
description,  as  tne  certified  copy  of 
order  hereto  attached  will  show.  Mr. 

Marbury  refuses  to  pay  his  taxes  for  the 
reason  above  stated  and  the  County  Court 
and  Collector  of  this  County  are  desirous 
of  knowing  whether  or  not  they  should 
accept  the  offer  of  50^  on  the  dollar  in 
order  to  compromise  and  settle  the  taxes 
or  proceed  to  advertise  and  sell  the 
pro  erty  under  the  Jones  Act,  and  describing 
the  property  as  the  certified  copy  of 
Court  will  show.” 


Mr,  Thomas  A.  Mathews 
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It  may  be  said  that  the  original  assessment  description 
of  the  property  to  be  assessed  is  inadequate  and  therefore  the 
assessment  is  invalid.  State  ex  rel.  vs.  Lamb,  26  S.W.  (2d) 


However,  Section  S946,  Amended  Laws  1933,  page  424, 
among  other  things  provides  as  follows: 

"In  all  cases  where  any  assessor  or 
assessors, ****shall  have  assessed  and 
levied  taxes, ****on  any  real  estate,  accord- 
ing to  law,  whether  the  same  be  delinquent 
or  otherwise,  and  until  the  same  are  paid 
and  collected,  with  all  costs,  interests 
and  penalties  thereon, ****the  county  court 
of  any  county  shall  have  full  power  to 
correct  any  errors  which  may  appear  in 
connection  therewith,  whether  of  valuation, 
subject  to  the  provisions  of  the  Constitution 
of  this  state,  or  of  description******''* 
or  otherwise****.  Any  description  or 
designation  of  property  for  assessment  pur- 
poses by  which  it  may  be  identified  or 
located  shall  be  a sufficient  and  valid 
description  or  designation.'* 

We  find  that  the  county  court  of  3t.  Francois  County 
at  the  May  Terra  1936,  corrected  the  description  of  the  tract  of 
land  in  question,  and  for  the  purpose  of  this  opinion  we  assume 
that  the  corrected  description  is  accurate. 

As  to  the  right  of  the  county  court  to  compromise  these 
taxes  for  fifty  cents  on  the  dollar,  we  call  your  attention 
to  certain  provisions  of  Section  995  , Laws  of  Missouri  1933, 
page  427,  covering  the  right  of  the  county  court  to  compromise 
taxes  on  real  estate: 

"Whenever  it  shall  appear  to  the  county 
court, *****that  any  tract  of  land  or  town 
lot  contained  in  said  'back  tax  book'  or 
recorded  list  of  delinquent  land  and  lots 
in  the  collector's  office  is  not  worth  the 
amount  of  taxes.  Interest  and  cost  due 
thereon,****  *or  that  the  same  would  not 
sell  for  the  amount  of  such  taxes.  Interest 
cost,  it  shall  be  lawful  for  the  said  court 
*****to  compromise  said  taxes  with  the  owner 
of  said  tract  or  lot, *****  *. * 


Mr.  Thomas  A.  Mathews 
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The  assessor  Is  reoulred  to  assess  all  property  at  Its 
true  value.  There  is  a presumption  that  officers  have  properly 
performed  their  duty.  The  County  Court  Is  without  authority 
to  reduce  the  value  on  this  real  estate,  or  to  aocept  less 
than  the  full  amount  of  taxes  penalties  and  Interest  thereon 
except  in  the  two  Instances  provided  for  in  Section  9950. 

This  office  is  therefore  of  the  opinion  that  the 
county  properly  corr  cted  the  description  of  this  land  fcfad 
that  the  county  court  Is  without  authority  to  compromise  the 
taxes  thereon  except  in  accordance  with  Section  9950,  Laws  of 
Mir  sour!  1933,  page  427. 


Respectfully  submitted. 


FRANKLIN  E.  IEAGAN, 
Assistant  Attorney  General 


APPROVED: 


JSBN  flV  HHVfHaW,  TrT, 

(Acting)  Attorney  General 


SPECIAL  ROAD  DISTRICTS:  ) Special  road  district  not  liable  for 
ROADS  AKD  BRIDGES:  ) tort  actions  or  if  employee  injured 

or  killed  while  in  line  of  duty. 


October  10,  1936. 


/? 


Conor able  Rice  aupin 

Commissioner 

Glasgow  i-ijlit  Alio  Road  District 

Gl ib^ow,  Mi- sour! 


oar  Sir: 


This  is  to  aclcnowledje  your  letter  as  follows: 

"The  road  work  and  maintonanco  of 
the  rural  roads  of  Howard  County  is 
divided  into  G Districts.  Hoads 
adjoining  Glasjow  are  in  what  is 
lenown  as  "Glasgow  Light  file  Road 
District”  is  managed  b;  three  non- 
salariod  Commissioners,  lice  i.’aupln, 

Laurence  Jackson,  and  Fred  Ferjuson. 

”For  several  years  past  wo  have  been 
carrying  Compensation  Insurance  and 
also  Public  Liability.  F/e  would  like 
very  much  your  Opinion  as  to  whether 
the  i strict  or  County  would  be 
loyally  liable  under  the  Compensation 
Laws  of  Missouri,  should  one  of  our 
Employee  be  injured  or  lei  lied  while 
in  line  of  duty*” 


We  have  not  been  able  to  find  any  caso  directly 
in  point  in  order  to  answer  your  question  but  bolieve  we 
can  reach  a correct  conclusion  by  the  principlos  of 
analogy.  There  aro  a ^reat  many  cases  decided  by  our 


lion.  Rice  i«aupin 
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ap  dilate  courts  to  the  effect  that  a special  road  dis- 
trict is  not  liable  for  tort  actions.  Lamar  v.  Bolivar 
Special  Road  District,  201  S.  W.  890,  1.  c.  892,  and 
cases  cited* 

In  Lharp  v.  Kurth  et  al.,  245  S*  W.  636,  the 
St.  Louts  Court  of  Appeals  said  (1.  c.  638): 

"Absont  legislation  making  special 
road  districts  liable  for  its 
ne  jligent  acts,  it  is  established 
by  a wealth  of  authority  in  Missouri 
that  such  districts  are  public 
corporations  and  are  quasi  political 
subdivisions  of  the  county  and  the 
■State  and  are  not  liable  for  negli- 
gence in  the  building  and  construction 
of  public  works,  such  as  roads  ..nd 
bridges. 


it  * * * # 

"It  is  likewise  clear  that  the  indi- 
vidual defendants,  being  special 
commissioners  of  the  road  district, 
are  not  liable  for  their  mistakes  of 
judgment  or  their  acts  of  negligence 
in  doing  work. " 

irom  the  above  we  conclude  and  it  is  our  opinion 
that  the  Eight  Mile  Load  District,  the  county,  or  the 
commissioners,  would  not  be  legally  llablo  if  an  employee 
was  injured  or  killed  while  in  the  line  of  duty.  Bush 
v.  State  Highway  Co  mission  of  Missouri,  46  S.  W.  (2d)  854. 


You  request  as  to  whether  or  not  it  is  recessary 
for  you  to  comply  with  the  workmens'  Compensation  laws  of 
Missouri. 


iion.  .icc  *aupin 
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Chaptor  28,  R.  3.  ..isscmri,  1929,  and  amendments, 
relate  to  "r/orkmen ' s Compensation."  Section  3303 
provides  in  part  as  follows: 

"sections  3300,  5301  and  3302  of  this 
chapter  shall  not  apply  to  any  of  the 
f ollov/in . employments: 

"First:  employments  by  tho  state,  county, 
municipal  corporation,  township,  school 
or  road,  drainage,  swamp  and  lovy  dis- 
tricts, or  school  board,  board  of  educa- 
tion, regents,  curators,  managers,  or 
control  commission,  board  or  any  other 
political  subdivisio  s,  corporation,  or 
quasi -corporation  thereof." 


irom  the  above  section  it  is  our  opinion  that  the 
Eight  Mile  Special  Road  District  is  not  liablo  under  the 
orkraen's  Compensation  laws  of  Missouri . 

In  this  opinion  we  have  only  undertaken  to  answer 
the  question  of  the  liability  or  non-liability  of  the 
Eight  Mile  ope cial  Road  i strict,  without  regard  to  whether 
or  not  it  ms  proper  for  such  district  to  have  ' orkraen’s 
Compensation.  Suffice  it  to  cay  that  Section  3504,  R.  £>• 

Mo.  1929,  providos  that  tho  word  "employer", as  used  in 
said  chapter  28,  would  include  the  Glasgow  ight  Mile 
Road  District  if  it  elected  to  accept  the  provisions  of 
said  chapter  by  lav/  or  ordinance  . . e do  not  knov;  whether 

the  Glasgow  Eight  Mile  lioad  District  had  authority,  or  has 
authority,  to  accept  tho  provisions  of  the  workmen’ s 
Compensation  Act.  If  it  accepted  the  provisions  of  the 
chapter  relating  to  gorkmen’s  Compensation,  then,  of  course, 
compliance  thereto  is  necessary. 


Yours  very  truly. 


James  L.  iiomBostel 
Assistant  Attorney- General 

APPROVED: 


JO;,:  V.  IIOFMliAH,  Jr., 

(Acting)  Attorney-General. 

JLHxEG 


SCHOOL  FUNDS:  ) Counties  not  permitted  to  borrow  moneys  from  school 
) funds. 

COUNTY  COURTS:  ) County  Courts  must  loan  school  funds  as  provided  by- 

statute  . 


October  15,  1956, 

10 


Honorable  G.  Doga  . Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  r . Harr : 


This  is  to  acknowledge  receipt  of  your  letter  of 
October  9,  1956,  in  which  you  request  the  opiidon  of  tills 
Department  on  the  questions  submitted  In  your  letter  v/hich 
is  as  follows: 

"The  County  Court  has  the  plan  of  using 
co  mon  school  fund,  the  town  school  fund, 
the  township  school  fund,  and  the  state 
school  fund,  and  the  surplus  in  the  road 
and  canal  fund  to  .purchase  1956  warrants  v/ith. 
In  other  words  these  surplus  funds  are  to 
be  used  to  purchase  county . warrants  for 
1936,  and  thus  drav/  6;.;  interest  for  the 
benefit  of  the  funds, 

"The  Court  reasoned  this  way;  that  they 
have  custody  of  the  money  and  must  see 
that  it  earn  a fair  rate  of  interest.' 

They  were  paying  out  6;J  on  their  county 
warrants.  They  wa;  t to  pay  out  the  money, 
and  substitute  county  warrant s • 

"It  seems  that  school  funds  should  be 
loaned  with  prime  real  estate  security, 
worth  twice  the  amount  of  the  loan,  and 
v/ith  a personal  bo  d.  How  olse  can  the 
county  borrow  the  money  .' 

"Can  the  County  Court  borrow  the  school 
funds  and  put  in  their  place  the  county 
warrants  in  all  class  for  the  year  1936V" 


:on.  U.  Loga.  Marr 
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o have  duly  considered  tho  plan  suggested  in 
your  letter  for  the  handling  of  the  various  school  funds 
by  the  county  court.  In  Joctions  9243-9256,  R.  S.  ilo. 

1929,  the  provisions  for  the  handling  of  the  school  funds 
by  the  county  court  are  set  forth.  In  said  statutes  we 
find  no  provision  which  would  permit  the  county  court  to 
handle  or  loan  the  funds  in  the  manner  as  suggested  by  your 
letter.  here  a statutory  plan  for  the  handling  or  loan- 
ing of  public  funds  is  provided  by  the  statute*  public 
officials  are  not  permitted  or  allowed  under  the  law  to 
adout  any  other  course  than  outlined  by  the  statute,  and 
they  must  strictly  follow  tho  statutory  plan. 

It  will  be  observed  that  by  the  statutes  mentioned 
above  the  county  court  is  given  jurisdiction  to  handle  and 
loan  the  various  school  funds  and  the  statutes  outline  with 
particularity  the  method  by  which  these  funds  may  be  loaned, 
the  rate  of  interest,  tho  kind  of  security,  tho  value  of  the 
security,  the  terms,  tho  bond  to  bo  given  - all  aro  provided; 
and  they  further  provide  tho  :oet  lod  by  which  sane  may  be 
collected, and  tho  school  fund  mortgago  may  bo  foreclosed  in 
the  event  of  default,  all  of  wi\ich  must  be  strictly  followod 
by  the  county  court.  It  must  bo  romembored  that  the  county 
co  rt  in  handling  those  fund3,  as  other  public  officials,  are 
trustoos  and  must  follow  tho  statute  with  relation  to  same. 

The  oupromo  ^ourt.of  Missouri  in  the  case  of 
I'ontjonery  bounty  v.  Auchley,  103  ho.  492,  announced  the  rule 
that  county  courts,  being  trustees  of  these  funds  , that  the 
terms  of  the  trust  prescribing  the  methods  of  handling  some 
must  be  strictly  followed  and  the  court  cannot  deviate  from 
the  methods  outlined  in  tho  statutes. 

Tho  Cupreme  Court  said  in  the  case  of  xiline  County 
v.  Thorp  et  al.,  337  Mo.  1140,  88  g.  W.  {2d)  135,  1.  c.  186: 

"nothing  is  better  sottlod  than  that, 
under  such  circumstances,  such  of fi core 
are  not  acting  us  they  would  as 
individuals  with  their  own  property, 
but  as  special  trusteos  with  every 
limited  authority,  and  that  everyone 
dealing  with  them  must  take  notice  of 
tJioso  limitations." 
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The  Intention  of  the  county  court  rai/iht  be 
commendable, but  v/e  find  no  authority  for  it  to  handle 
said  funds  other  t:ian  as  provided  by  the  statutes.  It 
is  therefore  our  opinion  that  your  county  court  is  not 
permitted  under  the  law  to  adopt  the  plan  set  forth  in 
your  letter. 


V ry  truly  yours. 


CUVE^L  h.  IE  WITT 
Assistant  Attorney-General 


APPROVED: 


— .v  'zxtm 

(Acting)  Attorney-General 


CRiilEG 


INSANE  PERSONS:  Notice  and  summons  required  of  insa  > person  before  > 
judgment  of  insanity  in  County  Court.  Temporary  incarceration  of 
officer  in  insane  asylum  without  notice  or  summons  for  hearing  in 
County  Court  does  not  create  vacancy  in  office  of  Sheriff. 


December  12,  1936. 


Hon.  G.  Logan  Larr, 
Prosecuting  Attorney, 
Morgan  County, 
Versailles,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  or  your  letter  of 
December  8,  1936,  wherein  you  present  the  following  Tacts 
and  questions  to  us  for  an  orficial  opinion.  Your  letter 
is  as  follows: 


"We  had  an  unpleasant  task  this  morning 
in  the  County  Court.  Dave  Ball,  son  of 
our  present  sheriff  Austin  S.  Ball,  filed 
a petition  for  his  father  to  be  adjudged 
of  unsound  iuind.  Sherifr  Ball  has  been 
drinking  to  excess  since  he  has  been 
sheriff,  but  has  not  been  dangerous.  As 
you  know  he  shot  his  son  accidentally; 
and  since  the  13th  day  of  November,  1936, 
he  has  been  a menace  to  his  family,  himself 
and  the  community.  Finally  his  son  took 
the  action  just  named. 

’•The  son,  with  the  friends  of  Ball,  and 
the  physicians  put  on  the  evidence  before 
the  court  that  Ball  was  mentally  deranged 
when  he  was  full  of  liquor  and  wanted  to 
kill  his  best  friends.  The  Court  was  of 
the  opinion  that  Sheriff  must  be  confined 
for  treatment  because  of  his  insanity  from 
drink,  and  that  he  must  be  confined  and 
he  was  ordered  sent  to  Fulton.  The  State 
Highway  patrol  Troopers  took  him  over. 

"It  was  raised  before  the  County  Court  as 
to  whether  the  person  informed  against 
had  to  be  present;  as  to  whether  he  should 
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have  counsel,  us  to  whether  he  should 
have  notice,  and  whether  the  person  ex- 
amined should  n^ve  a Jury?  The  procedure 
v»us  hud  under  sections  8343-8651  incl.  of 
the  1929  statutes.  It  was  opinion  to  the 
court  that  the  Court  h- s jurisdiction 
because  was  poor,  and  unable  to  pay  his 
keep,  was  a pauper  within  the  meaning  of 
the  law;  and  these  sections  applied;  and 
none  of  the  usual  requirements  as  set  out 
above  wa3  necessary  in  order  to  ma*e  the 
committment  final.  The  procedure  in  the 
probate  court  aoes  provide  for  the  above 
requirements  by  statute  in  order  to 
constitute  due  process.  Under  these  sec- 
tions stated,  was  I right  in  my  opinion? 

"Because  of  the  order  of  the  court  under 
sections  3643-8651-1929,  is  there  a vacancy 
in  the  office  of  the  sheriff?  If  there  is 
should  the  coroner  of  the  county  act  or 
should  the  County  Court  declare  a vacancy 
and  appoint  the  sheriff-elect?  That  of 
course  being  their  choice.  The  coroner  does 
not  wont  to  act;  as  he  is  a physician  with 
a lar^e  practice." 


I. 


The  first  question  presented  in  your  letter,  in  substanc 
is  whether  it  is  essential  for  the  person  informed  a. -inst  to  be 
present,  should  he  have  counsel,  should  he  have  notice,  and 
should  he  be  tried  before  a jury? 

Your  letter  states  that  you  proceeded  with  the  hearing 
as  to  the  sanity  of  the  sheriff  under  sections  8643  to  8651, 

R.  S.  ho.  1929,  inclusive. 

Section  6643  contuins  the  procedure  to  be  followed  in 
instituting  the  proceeding,  it  being  necessary  for  some  citizen 
to  file  with  the  clerk  of  the  county  court  a statement,  in 
writing,  to  the  effect  that  the  person  is  insane,  and  that  he 
has  not  sufficient  estate  to  support  him  in  a state  hospital, 
and  that  the  facts  can  be  proven  by  two  persons,  one  of  whom  is 
a reputable  physloian. 
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Section  6644  provides  for  the  subpoenaing  of  witnesses, 
the  last  sentence  of  which  is: 

"Subpoenas  may  also  be  issued  for  witnesses 
in  behalf  of  the  person  elleged  to  be  in- 
sane. " 

Section  8646  is  as  follows: 

"At  the  time  appointed,  unless  the  in- 
vestigation shell  be  adjourned  over  to 
some  other  tine,  the  seid  court  shall 
cause  the  witnesses  in  attendance  to  be 
examined  before  themselves,  or  a Jury, 
if  one  be  ordered  for  the  purpose,  duly 
chosen  and  impaneled,  according  to  the 
practice  of  the  court.  At  least  one  of 
the  witnesses  examined  shell  be  a reputable 
pbys^  clan. " 

In  the  decision  cf  j fix  Fsrte  Higgins  v.  Hoctor,  332  ifo. 

1.  c.  1028,  the  supreme  Co  rt  in  discussing  the  question  of  whether 
a person's  rights  ere  violated  uncer  the  Fifth  and  fourteenth 
Amendment s to  the  Constitution  of  the  United  States,  states: 

"Petitioner  says  these  sections  violate 
the  fifth  and  fourteenth  ^enciments  to 
the  Constitution  of  the  united  States,  con- 
tending thet  authorising  the  probate  court 
to  find  e person  insane  and  to  appoint  a 
guardian  of  his  person  and  property,  with- 
out having  him  present  and  without  the 
verdict  of  a Jury,  deprives  him  of  his 
liberty  and  property  v/ithout  due  process 
of  law.  Petitioner  also  contends  they 
violate,  for  the  seme  reason,  Section  30 
of  article  II  of  the  Missouri  Constitution. 

Notice  is  essential  to  due  process  or  law. 

(Hunt  v.  Searcy,  167  ko.  158,  67  S.  ...  206; 

ShanKlin  v.  Boyce,  275  Lo.  5,  204  S....  167; 

State  ex  rel.  Terry  v.  Holt camp,  330  ^o. 

608,  51  S.W.  (2d)  13.)  However,  'where 
due  notice  and  an  opportunity  for  a hearing 
have  been  given,  the  presence  of  the 
alleged  insane  perron  at  the  hearing  is  not 
essential  to  due  process.*  (12  C.J.  1211, 
sec.  987.)  Nor  does  due  process  of  law 
require  a trial  by  Jury,  even  In  all  criminal 
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cases.  (2)  Therefore,  *in  the  absence 
of  any  provision  to  the  contrary  in  the 
State  Constitutions,  the  several  State 
Legislatures  iaay  provide  for  the  trial  of 
accused  persons  without  a jury,  or  before  a 
Jury  of  less  than  twelve;  and  may  provide 
that  failure  to  demand  a jury  in  certain 
cases  shall  be  a waiver  of  the  right  to  a 
jury  trial  otherwise  existing.*  (12  C.J. 

1207,  sec.  981,  see,  also,  p.  1190,  sec.  956; 

6 R.C.L.  458,  sec.  453,  see,  also,  pp.  433- 
456,  secs.  430-433.)  Courts  of  equity  have 
elways  determined  issues  of  fact  and  constitu- 
tional provisions  relating  to  jury  trial  do 
not  epply  to  equitable  actions.  (35  C.J. 

159-162,  secs.  30,  31,  16  R.C.L.  209,  sec.  27.) 
Offenses  against  municipal  ordinances  were 
triable,  at  common  law  and  before  the  adoption 
of  our  present  Constitution,  without  a Jury 
and  are  not  required  to  be  tried  before  a 
Jury  now.  (Delaney  v.  Police  Court  of  Kansas 
City,  167  Lo.  667,  67  3..».  539;  City  of  St.  Louis 
v.  Von  Hoffmann,  312  *aO.  600,  2S0  3 .ii,  421;  as 
to  due  process  of  law  see,  also,  City  of  St. 

Louis  v.  Schefe,  167  ko.  656,  67  S.W.  1100, 
affirmed  Schefe  v.  City  of  St.  Louis,  194  U.S. 
m73,  24  Sup.  Ct.  676,  88  L.  La.  1024;  City  of 
St.  Louis  v.  Fischer,  167  u.o,  654,  67  S.W. 

672,  64  L.n.A.  679,  99  Am.  St.  i\ep.  614, 
affirmed  Fischer  v.  City  of  St.  Louis,  194  U.S. 
361,  24  Sup.  Ct.  673,  40  L.  md*  1018.)  This 
court  said  in  the  ^elaney  case:  * ’’Due  process 
of  law"  does  not  necessarily  mean  a trial  by 
jury.  It  simply  means  a day  in  court,  accord- 
ing to  the  practice  provided  for  such  cases, 
involving,  of  course,  notice  and  an  opportunity 
to  be  heard  before  judgment  is  pronounced.* 

'•Concerning  due  process  of  law  in  insanity 
hearings,  the  Supreme  Court  of  the  United  States 
said  in  Simon  v.  Craft,  182  U.  S.  427,  21  Sup. 

Ct.  836,  45  L.  Id.  1165: 

•*»The  due  process  clause  of  the  14th  Amendment 
does  not  necessitate  that  the  proceedings  in 
a state  court  should  be  by  a particular  mode, 
but  only  that  there  shall  be  a regular  course 
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of  proceedings  in  which  notice  is  given 
of  the  claim  asserted,  and  an  opportunity 
afforded  to  defend  against  it.*  (See, 
also,  Cnaloner  v.  Sherman,  242  U.S.  455, 

57  Sup.  Ct.  156,  61  L.  Sd.  427;  White  v. 

White  (Tex.),  196  S.W.  506,  X..K.A.  1918A, 

339.) 

"It  sterns  to  be  rather  generally  held  that 
at  least  to  fulfill  the  requirement  of  due 
process  of  law  'there  is  no  right  to  a Jury 
trial  in  proceedings  to  determine  the  question 
of  u person's  insanity,  except  where,  ns  in 
some  jurisdictions,  the  right  is  conferred 
by  statute.*  (35  C.J.  182,  sec.  71,  and 
cases  cited;  16  R.C.L.  205,  sec.  23;  see,  also, 
14  K.C.L.  560,  sec.  11,  564,  sec.  16.)  Since 
an  insanity  heering  is  a civil  case,  State 
ex  rel.  Peper  v.  Holtcamp,  235  Mo.  232,  138 
S.W.  521,  it  would  seem  et  least  that  due 
process  of  law  does  not  require  that  there 
be  a Jury  trial,  whether  demanded  or  not,  and 
we  so  hold." 


The  above  decision  was  rendered  in  reference  to  a hearing 
in  the  Probate  Court,  and  while  we  are  mindful  of  the  fact  that 
the  question  which  you  present  relates  to  a sanity  hearing  in 
the  County  Court,  yet  we  think  that  the  principles  of  law  stated 
In  the  above  decision  are  applicable  to  the  question  which  you 
present.  .Je  are,  therefore,  of  the  following  opinion: 

That  in  view  of  the  provisions  of  Section  8644  that 
subpoenas  may  be  issued  for  witnesses  in  behalf  of  the  alleged 
insane  person,  and  the  fact  that  there  is  a trial  necessary  to 
determine  the  issues,  would  necessarily  maxe  notice  to  the 
alleged  insane  person  essential  to  the  validity  of  the  hearing. 

The  decision  quoted,  supra,  does  not  make  it  mandatory  for  the 
alleged  insane  person  to  be  present  at  the  hearing.  He  could 
be  represented  by  counsel,  but  in  either  event  notice  should  be 
served  upon  him.  The  above  aeoision  and  the  authorities  cited 
therein  do  not  make  it  oiandatory  that  the  alleged  insane  person 
have  a right  of  trial  by  a Jury.  Section  6647  states  that 
"if,  after  such  examination,  the  court  or  the  Jury,  if  one  shall 
have  been  employed",  would  naturally  make  the  matter  discretionary. 
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II. 


You  do  not  state  in  your  letter  as  to  whether  or  not 
the  evidence  or  the  finding  of  the  court  in  the  hearing  was 
to  the  effect  tnat  the  alleged  insane  person  was  temporarily 
deranged  or  insane,  or  whether  his  insanity  was  of  such  a nature 
as  to  m jce  him  permanently  incurable.  Such  a condition  would 
affect  the  question  of  whether  or  not  a vacancy  exists  in  the 
office  of  sheriff  of  your  county. 

Section  11523,  R.  S.  iio.  1929,  provides  in  part  as 

follows: 


"Whenever  from  any  cause  the  office  of 
sheriff  becomes  vacant,  the  same  shall 
be  filled  by  the  county  court." 

Section  11525,  R.  S.  ^.o.  1929,  places  the  duties  of  the 
sheriff  on  the  ooroner  when  the  office  of  sheriff  shall  be  vacant 
by  death  or  otherwise. 

We  assume  that  your  county  elected  a sheriff  at  the  last 
November  election,  who  will  assume  his  duties  on  January  1,  1937. 
Therefore,  the  vacancy,  if  any,  is  of  short  duration. 

In  discussing  the  question  of  whether  theie  is  a vacancy, 
it  would  appear  from  the  facts  that  the  present  sheriff  is  un- 
fortunate in  that  he  has  become  incapacitated  and  demented  from 
excessive  use  of  intoxicating  liquors  and  has  been  sent  to  a 
state  hospital.  This,  in  our' opinion,  would  not  constitute  a 
vacancy  for  the  reason  that  his  mental  incapacity  may  be  of  short 
duration,  as  an  example,  many  county  officers  become  ill  during 
theirtenure  of  office.  They  may  be  sent  to  hospitals  out  of  the 
state,  to  remain  away  from  their  office  for  months,  yet  this 
would  not  constitute  a vacancy  within  the  meuning  of  the  law, 
unless  such  officers  resigned  or  declared  an  intention  to  abandon 
the  office,  or  were  removed. 

There  ere  no  decisions  directly  bearing  on  the  question 
in  this  state,  but  it  v as  held  in  the  case  of  State  v.  Pidgeon, 

8 Ina.  132,  as  follows: 

"The  insanity  of  an  officer  not  shown 
to  be  incurable  will  not  create  a vacancy 
authorizing  permanent  appointment  of 
another  person  in  his  place." 
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We  are,  therefore,  of  the  opinion  that  no  vacancy  exists 
in  the  office  of  sheriff,  and  the  statutes  do  not  give  the 
County  Court  any  pov/er  to  declare  a vacancy.  The  office  of 
sheriff  will  continue  to  function  during  the  absence  of  the 
present  sheriff  by  deputy  sheriffs. 


Respectfully  submitted. 


OLLIVoK  NOLAh, 

Assistant  Attorney  General. 


J.  

(Acting)  Attorney  General. 
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BUILDING  AND  LOAN: 


Conversion  of  building  and  loan 
associations  to  Federal  instituti .ns- 
See  our  opinion  dated  March  17,  1934. 


Honorable  Ira  A*  McBride 
Supervisor 

Bureau  of  Building  and  ;-oan  supervision 
Jefferson  City,  Missouri 


Dear  hr.  McBride; 


This  is  to  acknowledg  e your  letter  dated  January 
2,  1936,  as  follows: 

"Under  date  of  March  17th,  1934, 
pursuant  to  request  of  the  under- 
signed, you  rendered  an  opinion 
advising  that  a building  and  loan 
association*  organized  and  exist- 
ing under  the  laws  of  the  state  of 
Missouri,  slight  make  a voluntary 
assignment  of  its  assets  to  a federal 
savings  and  loan  association  if  it 
obtained  the  consent  of  two-thirds  of 
its  stockholders  and  the  approval  of 
the  supervisor  of  building  and  loan 
associations.  You  are  referred  to 
suf,h  opinion  for  the  full  text  thereof. 

now  desire  your  opinion  as  to 
whether  a state  chartered  building  and 
loan  association  which  has  held  a share- 
holders meeting  and  obtained  the  consent 
of  two-thirds  of  its  stockholders  to 
make  a voluntary  assignment  of  its 
assets  to  a federal  savings  and  loan 
association— that  is,  what  is  ordinarily 
termed  »conver sion » , will  be  legally 
converted  upon  the  undersigned,  super- 
visor of  building  and  loan  associations, 
giving  his  approval  thereto. 


Hon orabl e Ipa  A. . VeBrid# 
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Ni?e  assume  that  such  Is  the  case  since 
Justice  Cardozo  In  his  opinion  in  the 
recent  case  of  Hopkins  Federal  Associa- 
tion vs*  Cleary  held  that  there  could 
be  a legal  conversion  upon  compliance 
with  the  conditions  provided  by  the 
state  statutes;  and  the  two  conditions 
required  by  the  statutes  of  Missouri , 
as  pointed  out  in  your  opinion  of 
March  17th,  are:  1*  Consent  of  t*°“ 
thirds  of  its  stockholders;  and,  2. 
Approval  of  the  supervisor  of  building 
and  loan  associations* " 


It  is  our  opinion  that  n a state  chartered  building 
and  loan  association  which  has  held  a shareholders  meeting 
and  obtained  the  consent  of  two-thirds  of  its  stockholders 
to  make  a voluntary  assignment  of  its  a sets  to  a federal 
savings  and  loan  association— that  is,  what  is  ordinarily 
termed  •conversion',  will"  oe  legally  converted  when  you, 
as  .Supervisor,  give  your  written  approval  thereto. 

In  support  of  the  above  conclusion  we  refer  you  to 
our  opinion  dated  March  17th,  1934,  referred  to  in  your 
letter,  and  the  case  of  Hopkins  Federal  association  vs. 
Cleary,  56  SUp.  Ct.  Reporter  236  (U.  S.  Sup.). 


Yours  very  truly. 


James  L.  Horntiostel 
Assistant  Attorney-General 


APPROVED 


ROY  McklfflttdJK 
A t tor  ne  y - Ge  ner  al 
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TAXATION: 


Property  may  be  summarily  seized  and  sold,  by 
strictly  following  the  statute,  in  payment  of 
delinquent  personal  property  taxes* 


January  27 , 1936. 


~.r . ni.  mchonald. 
Prosecuting  attorney, 
^ercer  County, 
Princeton,  Missouri. 


Deer  sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"Sections  12322,  12333  and  12336 
authorizes  a township  collector  to 
enforce  collection  of  taxes  *by  dis- 
traint and  sale  of  the  goods  and 
chattels*  of  the  person  who  ought  to 
pay  the  same;  but  we  understand  the 
township  collector  has  no  authority 
to  sue  and  collect  on  a personal  Judg- 
ment. Now  we  uon*t  understand  just 
how  the  township  collector  shall  pro- 
ceed by  ’distraint  and  sale*  of  the 
personal  property  of  the  taxpayer. 

Shall  he  alone  or  with  the  constable 
or  sheriff  drive  out  to  the  home  of 
the  taxpayer  and  load  up  some  of  the 
furniture  or  drive  off  a cow  or  other 
personal  property,  advertise  it  and 
sell  it? 

"Please  advise  us  just  how  to  proceed." 

Section  9915,  h.  o.  ^o.  1929,  provides  as  follows: 

"The  collector  shall  diligently  endeavor 
and  use  all  lawful  means  to  collect  all 
taxes  which  they  are  required  to  collect 
in  their  respective  counties,  and  to 
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that  end  they  shall  heve  the  power  to 
seize  and  sell  the  goods  and  chattels 
of  the  person  liable  for  taxes,  in  the 
same  manner  as  goods  and  chattels  are 
or  may  be  required  to  be  seized  and 
sold  under  execution  issued  on  judg- 
ments at  law,  and  no  nroperty  v/hatever 
shall  be  exempt  from  seizure  and  sale 
for  taxes  due  on  lands  or  personal  pro- 
perty: , rovided,  that  no  such  seizure 
or  sale  for  taxes  shall  be  made  until 
after  the  first  day  of  October  of  each 
year,  and  the  collector  shall  not  re- 
ceive a credit  for  delinquent  taxes 
until  he  shell  have  made  affidavit 
that  he  has  been  unable  to  find  any 
personal  property  out  of  which  to  maice 
the  taxes  in  each  case  so  returned 
delinquent;  but  no  such  seizure  and 
sale  of  goods  shall  be  made  until  the 
collector  has  made  demand  for  the  pay- 
ment of  the  tax,  either  in  person  or 
by  deputy,  to  the  party  liable  to  pay 
the  same,  or  by  leaving  a written  or 
printed  notice  at  his  place  of  abode 
for  that  purpose,  with  some  member  of  the 
family  over  fifteen  years  of  age.  c»uch 
seizure  may  be  made  at  any  time  after 
the  first  day  of  October,  and  before 
said  taxes  become  delinquent,  or  after 
they  become  delinquent:  irroviaed  further, 
that  when  any  person  owing  personal  tax 
removes  from  one  county  in  this  state 
to  another,  it  shall  be  the  duty  of  the 
county  collector  (or  township  collector 
as  the  ease  may  be)  of  the  county  from 
which  such  person  shall  move,  to  send  a 
tax  bill  to  the  sheriff  of  the  c unty 
into  which  such  person  may  be  found,  and 
on  receiot  of  the  same  by  seid  sheriff, 
it  shall  be  his  duty  to  proceed  to  col- 
lect said  tax  bill  in  liice  manner  as 
provided  by  law  for  the  collection  of 
personal  tax,  for  which  he  shall  be 
allowed  the  same  compensation  as  pro- 
vided by  law  in  the  collection  of  execu- 
tions. It  shall  be  the  duty  of  the 
sheriff  in  such  case  to  make  due  return 
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to  the  collector  of  the  county  from 
whence  said  tax  bill  was  issued,  with 
the  money  collected  thereon." 


.section  1,  Laws  of  .issouri,  1935,  page  408,  provides 

"That  all  penalties  and  interest  on 
personal  and  real  estate  taxes,  delin- 
quent for  the  year  1934  and  prior  years 
shall  be  computed  after  December  31st, 

1934  on  the  seme  penalty  and  interest 
basis  as  the  taxes  delinouent  for  the 
year  1934  until  paid." 

In  an  opinion  written  by  this  office  dated  July  19, 
1935,  directed  to  Hon.  Henry  C.  Salveter,  Prosecuting  Attorney 
of  Pettis  County,  Sedalie,  ] Irsouri,  it  was  held  thnt : 

"The  interest  and  penalty  are  both 
eliminated  by  the  1935  Act  as  to  such 
as  accrued  prior  to  December  31,  1934, 
on  taxes  that  were  delinquent  for  the 
year  1934,  i.  e.,  on  January  1,  1935, 
and  regardless  of  whether  the  taxes  become 
delinquent  on  January  1,  1935,  or  any  year 
prior  thereto.  The  tax  is  paid  in  full  by 
payment  of  the  original  tax  and  such 
penalties  as  would  and  do  accrue  on  taxes 
that  became  delinquent  on  January  1,  1935, 
if  paid  after  the  1935  ,».ct  became  operative 
on  April  29,  1935." 

In  the  case  of  State  ex  rel.  v.  bnyder,  139  t.o,  549, 
1.  c.  555,  the  court  said: 

"There  are  ti  erefore  two  different  methods 
provided  by  statute  for  the  collection  of 
taxes  against  real  estate,  viz.,  one  by 
suin  to  enforce  the  State's  lien  against 
the  land,  the  other  to  distrain  personal 
property  for  'all  taxes.'  In  re  Life 
association  of  America,  12  j~o.  App.  40, 

It  was  said:  'The  right  thus  given  to 
distrain  personal  property  for  "all  taxes," 
as  well  before  as  after  they  have  become 
delinquent,  shows  that  all  taxes  are  per- 
sonal charges  against  the  owner  of  the 


kr.  3.  XV  • L-jjon&ld 


January  27 , 19o6 


property  in  respect  of  which  they  are 
leviea.  It  is  true  that  a tax  is  not 
a mere  debt  in  the  sense  that  a common 
law  action  will  lie  for  its  recovery. 

It  is  an  impost  levied  upon  the  citizen 
in  lnvltuiu;  and  for  coercing  its  pay- 
ment the  tate  is  limited  to  the  modes 
pointed  out  by  statute.*1* 

The  court  then  approvingly  quotes  from  the  case  of 
City  of  Carondelet  v.  i-icot,  38  ko.  125,  as  follows: 

**The  levying,  of  taxes  is  a matter  solely 
of  statutory  creation,  and  no  means  can 
he  resorted  to  to  coerce  their  payment, 
other  than  those  pointed  out  in  the 
statute. 11 

In  the  case  of  State  ex  rel.  v.  Sargent,  12  ko.  App. 
228,  1.  c.  237,  the  court  said: 

"Nor  does  the  law  allow  the  collector 
to  seize  personalty  for  taxes  without 
notice  to  the  party  liable,  given  in 
person,  or  by  leaving  a copy  with  his 
family  at  his  residence  * * * , which 
in  case  of  non-residentB  seems  impossible." 

In  the  case  of  JeArman  v.  ./illiams,  9o  ko.  158,  in 
speaking  of  the  constitutionality  of  this  law,  the  court  said, 
1.  c.  163: 


"The  point  made,  that  the  tax  bill 
issued  under  this  statute  is  not  *due 
process  of  law, * is  not  well  taken. 

The  mode  of  levying  and  collecting  taxes 
is  a matter  confided  to  the  legislative 
power,  and  such  laws  are  *laws  of  the 
land. * * * * This  statute  operates  alike 
upon  all  persons  who,  owing  a personal 
tax,  move  froj.  oae  county  to  another, 
ana.  is  not  open  to  the  objection  made 
to  it." 

*Vhile  Section  9915,  supra,  has  apparently  been  held 
constitutional,  and  while  on  the  face  of  it  it  points  out  a 
course  of  procedure  wnich  the  collector  is  authorized  to  pursue 


Lr.  &•  A*  kc Dona Id 


-5 


January  27,  1936 


in  selling  personal  property  for  the  payment  of  personal  taxes, 
the  law  requires  that  it  be  strictly  followed.  The  assessment 
must  be  made  within  the  time  set  forth  by  said  statute,  and 
demand  must  be  made  by  the  collector  for  the  payment  of  the 
tax, either  in  person  or  by  deputy,  to  the  party  liable  to  pay  the 
same,  or  by  leaving  a written  or  printed  notice  at  his  place  of 
abode  for  that  purpose,  with  some  member  of  the  family  over 
fifteen  years  of  age.  The  courts  have  held  that  this  method 
of  making  demand  is  not  complied  with  by  mailing  a letter  to 
the  delinquent  taxpayer. 

There  is  a scarcity  of  decisions  in  I.issouri  constru- 
ing this  section  of  the  statutes. 

In  the  case  of  Netional  Lumber  4c  Creosoting  Co.  v. 
Burrows,  284  S.  W.  153,  v/hich  was  an  action  in  trespass  for 
damages  claimed  because  of  summary  distraint  proceedings  by 
the  collector,  the  plaintiff  admitted  receiving  the  notice  of 
levy  or  seizure,  but  the  court  declined  to  hold  that  that  is 
sufficient  compliance  with  the  statute  which  requires  demand 
prior  to  the  seizure,  and  said,  1.  c.  154: 

"but  if  it  be  assumed  that  defendant  ruade 
demand  by  mall,  and  that  the  written  de- 
mand was  received  by  plaintiff,  is  such 
demand  sufficient  under  the  statute? 

"The  statute  provides  that  no  seizure 
shall  be  made  until  the  collector  has 
made  demand  for  the  payment  of  the  tax, 
either  in  person  or  by  deputy  or  by 
leaving  a written  or  printed  notice  at 
the  place  of  abode  of  the  taxpayer  with 
some  member  of  the  family  over  15  years 
of  ege.  key  the  demand  be  made  by  mail? 

Do  far  as  we  are  able  to  ascertain 
section  12907  has  not  been  specifically 
construed  by  an  appellate  court  respect- 
ing the  question  before  us.  In  state 
ex  rel.  v.  Sargent,  12  ..o.  App.  228,  loc. 
cit.  237,  In  the  course  of  the  discus- 
sion of  the  question  there  under  considera- 
tion the  court  used  this  language: 

"♦Nor  does  the  law  allow  the  collector 
to  seize  personalty  for  taxes  without 
notice  to  the  party  liable,  given  in  person, 
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or  by  leaving  a copy  with  his  family 
at  his  residence  (Rev.  Stats.  Sec. 

6754),  which  in  case  of  nonresidents 
seems  impossible.  * 

"In  O'Neal  v.  Woodmen  of  the  World,  130 
Ky.  68,  113  S.  .f.  52,  the  court  construed 
the  phrase  ’in  person*  as  used  in  the 
constitution  of  the  society.  The  con- 
stitution provided  that  there  would  be 
no  liability  under  a certificate  or 
policy  until  the  insured  'shall  have 
delivered  to  him  "in  person"  his 
beneficiary  certificate  while  in  good 
health.*  when  the  insureu's  certificate 
came  to  the  clerk,  it  was  discovered 
that  there  was  an  error  as  to  the  number 
of  the  local  camp.  Insured  was  directed 
to  appear  for  initiation  and  was  regularly 
initiated  and  paid  all  dues  and  assess- 
ments, but  the  clerk  returned  the  certifi- 
cate for  correction,  before  the  corrected 
certificate  was  returned  and  delivered 
to  the  insurea  he  was  killed.  The  court 
ruled  that  the  phrase  'in  person'  as 
there  used  did  not  mean  that  the  certifi- 
cate must  be  placed  in  the  manual  posses- 
sion of  the  insured,  and,  in  considering 
the  proper  construction  to  be  given  the 
phrase  in  person,  used  this  language: 

"'It  has  often  been  held  that  the  placing 
of  insurance  policies  or  deeds  in  the  mail, 
directed  to  those  for  whom  intended,  was  a 
valid  delivery,  and  therefore  the  words 
"in  person"  were  inserted  after  the  word 
"delivered"  to  cut  off  such  delivery  ss 
that  of  which  we  are  speaking  and  confine 
it  to  the  Insured  in  person. * 

"The  levying  of  taxes  is  a matter  solely 
of  statutory  creation  and  no  means  can  be 
employed  to  coerce  payment  other  than  those 
pointed  out  in  the  statute.  City  of  Carondelet 
v.  licot,  38  ko.  125.  By  section  12932,  k.  S. 
1919,  personal  taxes  constitute  a debt,  and 
under  that  section  and  the  attachment  law  de- 
fendant had  ample  remedy  to  enforce  collection 
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of  the  taxes  he  sought  to  collect  with- 
out resorting  to  sum-ary  seizure;  also 
under  section  12932  it  is  provided  that 
the  collector  shall  in  no  case  he  liable 
for  costs. 

"The  a emend  required  by  section  12907 
can  only  be  made  in  the  manner  presciibed, 
and  the  difficulty  or  impossibility  of 
making  the  demand  cannot  justify  a reading 
of  something  into  the  statute  that  would 
run  counter  to  sound  reason*  he  are  con- 
strained to  rule  that  the  demand  can  be 
made  only  as  the  statute  prescribes,  and, 
since  demand  by  mail  is  not  prescribed, 
such  a demand  is  in  effect  no  demand. 

’’The  judgment  should  be  reversed,  and  the 
cause  remanded,  and  it  is  so  ordered." 

It  will  be  noted  that  the  court  in  1926  s&id: 

"So  far  as  we  are  able  to  ascertain 
section  12907  has  not  been  specifically 
construed  by  an  appellate  court  respect- 
ing the  question  before  us." 

section  12907  of  the  1219  Statutes  there  under  con- 
sideration was  the  same  as  Section  9915,  h.  o.  ^o.  1929. 

The  court  in  that  case  discouraged  resort  by  the  col- 
lector to  the  summary  method,  of  collecting  personal  taxes 
provided  by  -action  9915,  h.s.  Mo.  1929,  and  stated  that  by 
Section  12932,  R.  S.  1919,  which  is  Section  9940  of  the  1929 
Revision, 


"personal  taxes  constitute  a debt,  and 
under  that  section  (12932,  R.  S.  1913) 
and  the  attachment  law  defendant  had 
ample  reiaedy  to  enforce  collection  of 
the  taxes  he  sought  to  collect  without 
resortinq  to  summary  seizure." 

The  provisions  of  Section  9940,  R.  S.  mo.  1929,  are 
in  consonance  with  the  general  procedure  of  a course  that 
should  be  followed  in  recovering  property  from  a person,  and 
it  appears  to  us  that  the  course  therein  set  forth  is  preferable 
to  thet  set  forth  in  Section  9915. 
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It  will  be  noted  that  under  the  provisions  or  the 
law  with  respect  to  counties  which  are  under  township  organiza- 
tion, Jection  12312,  £•  o.  _.o.  1929,  provides  that  the  county 
treasurer  of  such  counties  shall  be  ex  officio  collector  and 
have  the  same  power  to  collect  all  delinquent  personal  pro- 
perty taxes,  and  prosecute  for  and  ..*ake  sale  thereof , "the 
same  that  is  now’  or  may  hereafter  be  vested  in  the  county 
collectors  under  the  general  laws  of  this  State.'* 


CONCLUSION 


It  is  our  opinion  thet  the  procedure  set  forth  in 
Section  9915,  A.  S.  ho.  1929,  is  a proper  method  of  summarily 
selling  personel  property  bolonpinf,  to  a delinquent  taxpayer 
for  the  payment  of  delinquent  taxes,  and  that  the  same  has  been 
held  constitutional;  end  further  the  township  collector  in 
counties  that  heve  township  organization,  by  literally  follow- 
ing the  provisions  of  Sections  12332 , 12333  end  12334,  R.  S. 

Lo.  1929,  is  authorized  to  so  surtrrarily  seize  and  sell  the 
delinquent  taxpayer's  -roperty  to  satisfy  his  delinquent  taxes. 
In  order  to  do  so,  though,  such  township  collector  must  first 
"call  at  least  once  upon  the  person  taxed  at  hie  or  her  place 
of  residence,  if  in  the  township  for  which  such  collector  has 
been  chosen,  and  shall  demand  payment  of  the  taxes  charged 
to  him.  or  her,  on  his  or  her  property,"  and  if  not  then  paid, 
he  is  thereupon  authorized  by  Section  12333  to  "levy  the  same 
by  distraint  and  sale  cf  the  goods  and  chattels",  and  shall 
give  public  notice  of  the  time  and  place  of  sale,  and  of  the 
property  to  be  sola,  at  least  fifteen  days  previous  to  the 
sale,  by  advertisement  to  be  posted  up  in  at  least  three  public 
places  in  the  township  where  such  sale  is  to  be  made,  and  the 
sale  shall  be  by  public  auction. 

It  is  our  further  opinion  that  said  sections  and  the 
provisions  thereof  must  be  literally  and  strictly  followed  in 
order  for  such  sale  to  stand  the  test  cf  the  courts;  that  said 
sections  provide  a summary  method  of  depriving  a person  of  his 
property,  and  the  use  thereof  is  discouraged  by  the  court  in 


hr.  A.  A.  hcGonald. 


-9- 


January  27,  1936 


the  recent  1926  decision  thereon,  and  that  the  ...ore  desirable 
course  to  folio*'  is  defined  by  section  9940,  R.  s.  ho.  1329. 


Yours  very  truly, 


DimiCR  . i /.To ON , 

Assistant  Attorney  General. 


APPROVED : 


ROY“iaCxarA;Io^} 
attorney  General. 
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BUILDING  & LOAN:  By-law  disapproved  because  it  permits  the 

loan  of  funds  to  members  without  the  pledge 
of  shares  of  stock. 


February  17,  1956. 


j FILED 


Hon.  J.  W.  McCammon 
Chief  Clerk 

bureau  of  Building  & Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Nr.  McCammon: 


This  is  to  acknowledge  your  letter  dated  February 
14,  1936,  as  follows: 

"We  would  like  to  have  an  opinion  as 
to  whether  the  following  by-law,  sub- 
mitted to  us  for  our  approval,  is  legal: 

"•Alien  there  are  more  funds  on  hand 
at  any  regular  or  special  meeting  to 
meet  the  requirements  of  the  borrowers, 
as  provided  in  Sec.  8,  then  the  Board 
of  Directors,  in  their  discretion,  may 
loan  such  funds  without  the  pledge  of 
stock  security,  or  with  the  pledge 
of  a lesser  number  of  shares  than  re- 
quired in  the  above  Section  8,  such 
loans  to  be  known  as  straight  loans 
or  split  loans. * 

"Awaiting  your  eArly  reply,  I am" 


Section  5594,  Laws  of  Missouri,  1931,  provides  in 
part  as  follows  (page  149): 

"^he  moneys  accumulated  from  payments 
on  account  of  stock  ********* 
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may,  at  times  provided  in  the  by-laws, 
be  offered  to  such  shareholders  or  share- 
holder who  shall  bid  the  highest  premium 
for  the  preference  or  priority  of  right 
to  have  a loan  or  advance  of  a sum  equal 
to  the  ultimate  value  of  one  or  more  of 
his  or  their  respective  shares;  and  such 
shareholders  so  bidding  the  highest  pre- 
mium as  aforesaid  shall  be  entitled  to 
receive  a loan  or  advance  *■***--  * * 

it  # # # # 4 # # # icieieieit  it  Or  -Jt  it 

In  case  there  shall  be  a balance  of 
money  remaining  undisposed  of  at  any 
stated  meeting,  the  directors  may,  at 
their  discretion,  loan  the  funds  so  re- 
maining on  hand  to  others  than  stockholders 
on  the  security  of  prime  unincumbered  real 
estate  or  invest  In  obligations  of  the 
United  States  or  of  the  state  of  Missouri 
and  ma.j  dispose  of  such  loans  and  invest- 
ments at  any  time  the  said  funds  are  need- 
ed  for  making  loans  to  members,  or  for 
the  other  purposes  o7“ the  association; 
Provided,  that  any  such  association  may, 
by  action  of  its  board,  dispense  with  the 
offering  of  its  money  for  bids,  and  in 
lieu  thereof  loan  or  advance  its  m ;ney  to 
members  at  such  a rate  of  interest,  or 
Interest  and  premium,  or  Interest  and  loan 
fee,  as  may  be  fixed  from  time  to  time, 
such  premium  as  charged  to  be  paid  In 
gross  or  periodical  installment s," 


A reading  of  the  above  section  shows  that  funds  of 
a building  and  loan  association  are  intended  to  be  loaned 
to  the  shareholders  or  members  with  the  added  provision  that 
in  the  event  a balance  of  moneys  remains  undisposed  of  that 
such  may  be  loaned  to  other  than  stockholders.  However, 
there  must  be  a surplus  of money  on  hand  before  it  can  be 
loaned  to  other  than  stockholders.  If  the  funds  are  loaned 
to  stockholders  or  members,  then  such  must  have  shares  of 
stock  in  the  association. 
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Laws  of  Missouri.  1935.  page  204.  section  5597. 
provides  for  the  security  for  loans  or  advances  made  to 
members,  and  in  part  provides  as  follows: 

"rrovided,  however , that  the  shares 
of  the  particular  corporation  without 
other  security,  may,  in  the  discretion 
of  the  board  of  directors,  be  accept- 
ed as  security  for  loans  or  advances, 
to  an  amount  not  exceeding  nine-tenths 
of  the  withdrawal  value  of  such  shares 
at  the  time,  as  shown  by  the  books  of 
such  association. 

********** 

And  provided  further,  than  an  association 
shall  be  permitted  to  malce  real  estate 
loans  to  its  members  on  a plan  or  plans 
requiring  periodical  direct  reduction 
of  the  principal  of  the  loan;  and  that 
any  loan  so  made  with  which  any  number 
of  shares  of  stock  of  the  association 
is  pledged  shall  be  for  all  purposes  a 
loan  to  a member,  and  that  the  proportion 
that  the  number  or  total  amount  in  dollars 
of  all  suoh  loans  may  bear  to  the  number 
or  total  amount  in  dollars  of  all  loans 
shall  not  impair  or  affect  mutuality ." 


The  by-law  submitted  for  your  approval  is  ambiguous. 
If  the  association  has  a balance  of  undisposed  funds  and 
desires  to  loan  same  to  non-members,  then  the  by-laws  should 
so  state.  If  the  association  desires  to  loan  to  members 
on  real  estate,  then  "said  note  or  bond  and  mortgage  or  deed 
of  trust  shall  recite  and  set  forth  the  number  of  shares 
transferred  and  pledged  by  the  particular  shareholders  so 
borrowing."  section  5597,  supra. 

You  will  note  that  the  proposed  by-law  provides  in 
part  as  follows: 

"*  * *the  Board  of  Directors,  in  their 
discretion,  may  loan  such  funds  without 
the  pledge  of  stock  security,  a * * *w 
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A loan  to  a member  on  real  estate  must  be  accom- 
panied by  a pledge  of  some  stock;  the  amount  of  stock  to 
be  pledged  being  a question  for  determination  by  the 
association#  in  view  of  Section  5597,  supra.  AS  said 
proposed  by-law  would  permit  the  loan  of  funds  to  members 
without  the  pledge  of  stock  security,  it  would  be  violative 
of  Section  5597,  supra.  Consequently,  it  should  be 
disapproved. 

If  an  association  desires  to  loan  funds  to  only 
Its  members,  then  some  shares  of  stock  must  be  pledged, 
Hwever,  If  an  association  desires  to  loan  to  other  than 
shareholders  on  prime  encumbered  real  estate,  then,  o? 
course,  no  shares  of  stock  need  to  be  pledged.  The  by-law 
proposed  would,  in  our  opinion,  permit  the  association  to 
loan  its  fimds  to  persons  other  than  shareholders  and 
would  also  permit  the  loaning  of  funds  to  shareholders 
without  the  pledge  of  some  stock  security,  and  in  view  of 
the  ambiguity  of  said  by-law  your  approval  should  be  with- 
held and  the  association  notified  that  you  were  expressly 
disapproving  said  by-law,  and  request  a clarification 
thereof.  * 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


RCY  licfc'T  RICK' 
At t orney - General 
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OLD  AGE  PENSIONS: 


Members  of  Old  Age  Assistance  board 
only  entitled  to  necessary  expenses 
actually  incurred,  not  to  exceed  for 
board  and  lodging  the  amount  fixed 
by  Old  Age  Assistance  Division.  Not 
to  receive  over  five  cents  per  mile 
for  using  their  own  car. 


Larch  13*  1936 


Hied 


Mr.  .»m.  acClanahan 

Chairman  County  Old  Age  Assistance  board 
Sullivan  County 
Milan, Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads  as 
follows : 


"»ar.  Geor  e Rinehart,  repre- 
sentative of  Sullivan  Oounty, 
has  informed  us  that  members 
of  tne  Old  Age  Assistance 
Board  are  entitled  to  10  cts 
per  mile  and  >1.25  a day  for 
expenses. 

w»«e  have  been  shortchanged  if 
this  be  true.  I have  even  been 
out  money  in  making  an  honest 
effort  to  do  what  is  required 
under  the  law.  I will  appreciate 
it  if  you  will  advise  me  at  once 
how  much  each  member  may  expect 
to  draw  under  the  law. 

"I  am  writing  for  all  members 
and  thank  you  for  a reply.  " 


Lection  3 of  the  Old  Age  Assistance  Act,  Laws  of 
Missouri ,1935,  pa^e  309,  provides; 


"In  every  county  there  shall  be 
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established  a County  Old  Age 
Assistance  ^oard,  to  consist  of 
three  persons  domiciled  In  the 
county,  eaen  of  whom  shall  have 
been  a resident  taxpaying  citizen 
of  the  county  for  a period  of  five 
years  prior  to  his  or  her  appoint- 
ment at  least  one  of  whom  s.atll 
be  a woman,  who  shall  be  appointed 
by  the  county  court  for  a term  of 
four  years , except  that  of  the 
members  first  appointed,  one  shall 
be  appointed  for  a term  of  two 
years , and  one  for  a term  of  three 
years.  Vacancies  shall  be  filled 
In  the  same  way  In  which  the  original 
appointment  was  made . The  members 
of  the  county  board  shall  serve  with- 
out compensation,  except  that  the 
necessary  expenses  Incurred  w tie  In 
t e performance  of  their  duties  shiTl 
be  paid  to  em. 


Section  11405 ,Hevlsed  Statutes  Missouri  1929,  regu- 
lates the  expanse  accounts  of  persons  traveling  on  business 
for  the  State.  Said  Section  reads  as  follows: 

"Whenever  any  official,  employe 
or  any  other  person  shall  travel 
at  the  public  expense  of  the  state 
and  Is  paid  or  reimbursed  from  any 
public  funds  derived  from  taxes, 
fees,  licenses,  or  In  any  other 
manner  prescribed  by  law,  the  pro- 
visions herein  set  forth  shall 
govern  and  no  other. 

"(a)  before  any  person  shall  travel 
at  the  public  expense  as  herein  pro- 
vided, such  person  shall  have  from 
the  head  of  the  department  on  whose 
account  the  travel  is  made  a written 
authority  stating  the  nature  of  the 
duty  to  be  performed  and  the  counties 
or  places  to  be  visited,  provided 
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tuat  In  the  case  of  a person  whose 
general  duties  require  traveling  a 
general  authority  for  one  year  may 
be  Issued  statin  the  general  duties 
of  such  employe, 

"(b)  This  written  authority  shall 
state  the  maximum  amount  per  dlera  that 
may  be  expended  for  board  and  lodging. 

The  head  of  the  department  shall  fix 
this  amount  at  a just  and  reasonable 
figure  based  upon  the  duties  of  the 
person  traveling  and  the  nature  of  the 
duties  to  be  performed  and  the  state 
auditor  In  audltin  such  an  account  Is 
hereby  authorized  to  pass  uoon  the 
reasonableness  of  the  amount  allowed 
by  the  authority. 

"(c)  i^efore  any  payment  or  reim- 
bursement Is  : ade  to  any  person  on 
account  of  any  traveling  expenses,  the 
original  written  authority  provided 
herein  shall  be  filed  with  the  state 
auditor.  All  claims  for  reimbursement 
shall  be  submitted  to  the  state  auditor 
upon  a form  approved  by  him,  which 
form  shall  contain  the  Information 
herein  provided.  It  shall  be  made  out 
in  duplicate  and  the  original  shall 
be  sworn  to  by  the  person  claiming  pay- 
ment or  reimbursement , and  the  original 
shall  remain  In  the  files  of  the  state 
auditor  and  the  duplicate  shall  be  re- 
tained in  the  files  of  the  department 
granting  the  authority.  The  form  shall 
contain  the  following  Information  and 
in  addition  such  other  Information  as 
the  state  auditor  may  deem  necessary 
and  shall  be  uniform  for  all  departments; 
Date  and  place  expense  was  incurred. 

If  account  is  for  more  than  one  day.  It 
sliall  be  Itemized  showing  the  amount 
of  each  day’s  expense  and  the  purpose 
for  which  each  day’s  exp  nse  was  Incurred, 
Transportation  charge,  sleeping-car  fare, 
lodging  and  meals  sliall  each  be  shown  as 
separate  Items  and  the  amount  for  each 
stated.  If  any  Item  of  expense  exceeds 
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one  dollar  ($1.00) , It  shall  be 
supported  by  a sub-voucher  or  receipt 
si  ned  by  the  person  to  whom  payment 
was  made  by  the  official,  employe 
or  person  traveling  at  the  public 
expense  as  herein  provided  and  such 
sub-voucher  or  receipt  shall  show  in 
detail  the  Information  required  by 
this  sectlon.Also  the  place  and  date. 

No  official,  employe  or  person  travel- 
ing at  the  public  expense  shall  submit 
any  voucher  or  claim  for  partial  pay- 
ment or  reimbursement  on  account  of 
traveling  expenses  but  such  a voucher 
or  claim  must  contain  all  and  every 
expense  incurred  within  the  time  It  pur- 
ports to  cover.  The  oath  or  affirmation 
of  the  official,  employe  or  person  travel- 
ing at  the  public  expense  shall  be  in  the 
following  forms 

I , , dO 

solemnly  swear,*or  affirm'  the  above 
claim  1 8 correct  and  ju.ct,  tliat  no 
part  of  the  same  has  been  paid, 
that  the  expense  was  necessary  to 
the  public  justness  of  the  state, 
that  payment  was  made  out  of  per- 
sonal funds  and  that  I have  not 
been  relmbuwsed  therefor,  and  I 
have  not  received  and  will  not  re- 
ceive from  any  source  whatever  any 
payment  of  any  part  theroof  except 
as  provided  by  law.  " 


From  your  letter  It  appears  that  you  assume  that  you 
are  entitled  to  a specified  amount  for  expense  Incurred  while 
performing  the  duties  of  your  office,  and  also  a certain  amount 
per  mile  for  traveling  expense.  A reading  of  the  above 
sections  will  show  you  that  this  is  not  true.  All  that  a 
member  of  the  County  Old  Age  Assistance  hoard  Is  entitled  to 
receive  Is  the  necessary  expenses  actually  Incurred  by  him 
while  performing  hls  duties. 

Sub-section  (b)  of  Section  11405,  supra,  makes  It 
the  duty  of  the  head  of  a department  to  fix  the  amount  to 
be  ezpended  for  board  and  lodging  by  a person  traveling  at 
the  State* s expense.  The  Old  Age  Assistance  Division, 
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according  to  our  information,  fixed  the  maximum  amount  to 
be  expended  by  a member  of  the  County  Old  Age  Assistance 
boards  for  meals  at  one  dollar  ($1.00)  per  day.  In  an 
opinion  given  by  this  department  to  Mr.  Arthur  C.  Mueller, 
Prosecuting  Attorney,  Hermann,  Missouri,  under  date  of 
October  10,  1935,  we  ruled: 

"the  members  of  the  County  Old 
Age  Assistance  Hoard  are  only 
entitled  to  the  necessary  ex- 
penses incurred  for  meals  while 
performing  their  duties  not  to 
exceed  the  maximum  amount  fixed 
by  the  Old  Age  Assistance  Division," 

A copy  of  said  opinion  Is  nerewith  Inclosed. 

The  maximum  amount  which  the  auditor's  department  will 
allow  a person  traveling  at  the  State's  expense  in  his  own  car 
Is  five  cents  a mile;  this  amount  has  been  ruled  by  them  to  be 
the  reasonable  amount  of  expense  Incurred  by  a person  so  travel- 
ing. 


In  view  of  the  aoove.  It  Is  the  opinion  of  this  de- 
partment that  a member  of  a County  Old  Age  Assistance  Hoard 
is  only  entitled  to  the  necessary  expenses  actually  Incurred 
by  him  while  performing  his  duties. 

It  Is  our  further  opinion  that  the  Old  Age  Assistance 
Division  has  a right  to  fix  the  maximum  amount  to  be  expended  by 
such  members  for  meals  and  lodging,  And  that  the  maximum  amount 
which  they  are  entitled  to  receive  for  traveling  expenses  while 
usin  their  own  car  Is  five  cents  per  mile. 


Yours  very  truly. 


J.  a.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


-JOHN  W.  HOPPli^N,  Jr. 
(Acting)  Attorney  General 
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PHYSIC iAHS:  STATE  BOARD  OF  HEALTH:  May  institute  pro- 

ceedings to  revoke 
license  on  complaint 
of  any  citizen* 

May  institute  pro- 
ceedings upon  information 
witnout  complaint  having 

been  f i led . 

January  13 , 1936 


T.  McGaugh,  M.  D. 

-tate  Health  Commissioner 
State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  department,  which  reads 
as  follows: 


”Is  it  legally  right  for  the 
Board  or  any  member  of  the 
Board  to  file  charges  against 
offending  licensed  practition- 
ers of  medicine  with  a view  to 
revoking  a license  or  must  this 
be  done  by  some  citizen  not  a 
member  of  the  Board?” 


Section  9120,  Revised  Statutes  Missouri  1929,  which 
authorizes  the  State  Board  of  Health  to  revoke  licenses  to 
practice  medicine,  reads,  in  part,  as  follows: 

“The  board  may  refuse  to  license 
individuals  of  bad  moral  character, 
or  persons  guilty  of  unprof ess Tonal 
or  dishonorable  conduct,  and  they 
may  revoke  licenses,  or  other  rights 
to  practice,  however  derived,  lor 
like  causes,  and  in  cases  where  the 
license  has  been  granted  upon  false 
and  fraudulent  statements,  after 
giving  the  accused  an  opportunity 
to  be  heard  in  his  defense  before 
the  board  as  hereinafter  provided. 

Habitual  drunknnness,  drug  habit 
or  excessive  use  of  narcotics, or 
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.producing  criminal  abortion,  or 
soliciting  patronage  by  agents, 
shall  be  deemed  unprofessional 
and  dishonorable  conduct  within 
the  meanin  of  this  section.  At 
least  twenty  days  prior  to  the 
date  set  for  any  such  hearing 
before  the  board  for  the  revo- 
cation of  such  license,  the 
secretary  of  the  board  shall  cause 
written  notice  to  be  personally 
served  upon  the  defendant  in  the 
manner  prescribed  for  the  serving 
of  original  writs  in  civil  actions. 
bald  notice  shall  contain  an  exact 
statement  of  the  charges  anil  the 
uate  ar.d  place  set  for  the  hearing 
before  the  board. 


Ihe  above  section  does  not  require  that  a complaint 
or  charge  be  filed  against  a licensee  to  practice  medicine 
with  the  State  ooard  of  Health,  before  a proceeding  is  in- 
stituted to  revoke  such  licensee's  license,  but  only  requires 
that  the  secretary  of  the  board  shall  cause  written  notice 
to  be  personally  served  upon  the  defendant  in  the  manner 
prescribed  for  the  serving  of  original  writs  in  civil  actions, 
and  that  said  notice  shall  contain  an  exact  statement  of  the 
charges  and  the  date  and  place  set  for  the  hearing  before  the 
board. 


In  the  case  of  State  ex  rel.  Hurwitz  v.  North,  et 
al.  264  s.  . 678,  tiie  ri  ht  of  the  State  ooard  of  Health 
to  institute  proceedings  to  revoke  a license  on  the  com- 
plaint of  the  prosecuting  attorney  was  questioned.  At  1.  c. 
page  680,  the  court  said: 

"The  first  attack  made  by  relator 
upon  the  record  of  the  state  board 
, of  health  is  that  the  complaint 

purports  to  be  filed  by  the  prosecuting 
attorney,  and  that  there  is  no  authori- 
ty in  law  for  that  officer  to  file  such. 

Ihe  statute  doesnot  say  by  whom  such 
complaints  may  be  made.  It  contains 
no  limitations  in  this  regard. 
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"So  In  the  case  at  bar.  It  may  be 
true  that  the  statute  fixed  the 
duties  of  a prosecuting  attorney, 
and  they  do  not  cover  a complaint 
of  this  kind.  In  his  official 
capacity.  The  complaint  in  this 
case  does  not  appear  to  be  upon 
his  oath  of  office  as  prosecuting 
attorney,  except  by  the  language 
following  the  name , which  can  be 
considered  either  as  surplusage 
or  as  a mere  description  of  the 
person.  We  feel  that  the  complaint 
and  charges  as  made  were  (so  far 
as  this  contention  is  concerned) 
sufficient  to  properly  Invoke  the 
jurisdiction  of  the  state  board  of 
health.  The  statute  Is  certainly 
broad  enough  to  permT£  any  citizen 
to  prefer  the  charges , and  a person 
Ts  not  deprived  of  citizenship  by 
occupying  the  office  of  prosecuting 
attorney^" 


In  the  case  of  Horton  v.  Clark  293  S.  ft.  362,  a 
complaint  filed  by  the  State  ^oard  of  Health  against  a 
licensee  to  practice  medicine  was  attacked  on  the  ground 
that  It  was  not  verified  by  the  oath  of  the  complainant. 
The  Supreme  Court,  en  banc,  held  that  a oroceeding  to  re- 
voke a license  to  practice  medicine  need  not  be  instituted 
by  the  filing  of  a verified  complaint  or  by  the  filing  of 
any  complaint  whatever.  The  court  further  held  that  the 
i-oard  of  Health  may  act  upon  any  information  from  whatever 
source  and  however  communicated  which  it  may  deem  trust- 
worthy, and  that  it  Is  only  necessary  that  the  written 
notice  required  by  statute  "contain  an  exact  statement  of 
the  charges.  i‘he  court,  at  1.  c.  page  363,  said* 

"The  first  point  made  against 
the  complaint  is  that  It  was 
not  verified  by  the  oath  of  the 
complainant.  The  contention  is 
based  upon  precedents  to  the 
effect  that,  regardless  of 
statutory  requirements , proceed- 
ings for  the  disbarment  of  an 
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attorney  at  law  must  be  In- 
stituted by  verified  Informa- 
tion. Those  precedents  are 
not  binding  or  even  persuasive 
In  a case  such  as  this.  Dis- 
barment proceedings  are  not 
governed  exclusively  by  statute, 
independent  of  any  statute  on 
the  subject,  courts  have  the 
inherent  power  to  disbar  attor- 
neys; and  a statute,  where  there 
Is  one,  1 8 not  regarded  as 
restrictive,  but  merely  as  de- 
claratory of  the  common  law  so 
far  as  It  roes.  State  v.  Gebhardt , 

8V  iiio.  ~pp.  542,548.  The  power  to 
revoke  the  license  of  one  who  is 
thereby  authorized  to  practice 
medicine  and  surgery,  on  the  other 
hand,  does  not  exist  apart  from 
statute.  In  this  state  the  statute 
(section  7336,  R.  S.  1919)  is  not 
only  the  sole  source  of  the  power 
to  revoke , but  It  prescribes  and 
regulates  exclusively  the  pro- 
cedure to  be  followed  In  the 
exercise  of  the  power.  Looking, 
then,  to  the  statute,  we  find  no 
requirement  that  a proceeding  to 
revoke  a license  to  practice 
medicine  shall  be  Instituted  by 
the  filing  of  a verified  complaint, 
or  by  the  filing  of  any  complaint 
or  Information  whatever.  Evidently 
It  contemplates  that  the  state  board 
of  health  may  act  upon  any  information, 
from  whatever  source  and  however  communi- 
cated, which  it  may  deem  trustworthy. 

It  1 8 only  necessary  that  the  written 
notice  provided  for  ’contain  an  exact 
statement  of  the  charges.’  " 


C61CLUSI0N 


In  view  of  the  above.  It  is  the  opinion  of  this 
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department  that  the  State  hoard  of  Health  may  institute 
a proceeding  to  revoke  a license  to  practice  medicine  on 
the  complaint  of  any  citizen.  It  is  our  further  opinion, 
however,  that  the  State  hoard  of  Health  may  institute  pro- 
ceedings to  revoke  a license  upon  any  information  they  may 
have  obtained,  regardless  of  from  whom  received  or  how 
conminicated,  and  it  is  not  a prerequisite  that  a complaint 
has  been  filed  with  them.  It  is  sufficient  if  the  licensee 
against  whom  th9  charges  are  made  is  served  with  the  written 
notice  provided  for  in  -ection  9120,  supra,  and  that  such 
notice  contain  an  exact  statement  of  the  charges  against 
such  licensee. 


Yours  very  truly. 


J.  2.  TAYLOR 

Assistant  Attorney  General 


APPRO  *.D: 


JcnK  ..  *5AJi,  Jr. 

.{Acting  ) Attorney  General 


JETiLC 


STATE  30ARD  OP  HEALTH: 

PHYSICIANS  AND  SURGEONS:  Procedure  for  revocation 

of  license.  . 
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January  24, 


E,  X,  i.'cGaugh,  id.  D. 

State  Health  Commissioner 
State  uoard  of  Health 
Jefferson  City ,. Missouri 


Dear  Sir: 


xhls  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

"In  Re:  ,aU  .BCn  pAdI  CASE 

"At  the  Hoard  meeting  of  January 
6,  1936,  after  reviewing  the  Court’s 
findings  in  the  i-iuench  baby  case, 
motion  was  made,  seconded  and  carried 
that  the  question  of  citing  Dr, 

Ludwig  0,  «.uench  to  appear  before 
the  Hoard  for  signing  a fraudulent 
birth  certificate  be  referred  to 
the  Attorney  General  for  his 
opinion  as  to  what  procedure  the 
ooard  should  follow, 

"dill  you  kindly  advise  us  as  to 
your  opinion  and  recommendation  in 
regard  to  proper  procedure  with 
reference  to  the  Dr.  itfuench  case." 


If  the  State  -soard  of  Health  desire  to  institute 
proceedin  s to  determine  whether  or  not  Dr.  Ludwig^  0,  . uench’ 
license  to  practice  medicine  should  be  revoked,  they  should, 
of  course,  proceed  as  In  any  other  case.  The  ooard  has  for 
the  past  several  years  Instituted  many  such  proceedings  and 
conducted  numerous  hearings  to  revoke  licenses  to  practice 
medicine.  In  view  of  this,  it  appears  to  us  that  your  re- 
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quest  Is  unnecessary.  The  responsibility  rests  with  the 
hoard  to  determine  whether  or  not  theinformation  at  hand  is 
sufficient  to  justify  the  institution  of  the  proceeding. 

For  the  ooard  to  cite  every  doctor  against  whom  a whispered 
suggestion  of  unprofessional  conduct  is  made  would  be  un- 
thinkable. The  joard , in  performing  the  duties  placed 
upon  it  by  law,  must  determine  which  cases  justify  further 
proceeding.  Mo  duty  rests  on  this  office  to  recommend 
that  action  be  taken  in  any  given  case.  However,  it  be- 
comes our  duty  upon  your  request  to  point  out  the  proper 
procedure  for  the  hoard  to  follow  in  instituting  proceed- 
ings and  conducting  hearings. 

Section  9120,  Revised  Statutes  dlssouri  1929,  gives 
the  board  authority  to  revoke  licenses.  This  section  reads 
as  follows: 

"The  board  may  refuse  to  license 
individuals  of  bad  "oral  character, 
or  persons  guilty  of  unprofessional 
or  dishonorable  conduct,  and  they 
may  revoke  licenses,  or  other  rights 
to  practice,  however  derived,  for 
like  causes,  and  in  cases  where  the 
license  has  been  granted  upon  false  and 
fraudulent  statements , after  giving  the 
accused  an  opportunity  to  be  heard  in 
his  defense  before  the  board  as  herein- 
after provided.  Habitual  drunkenness, 
drug  habit  or  excessive  use  of  narcotics, 
or  producing  criminal  abortion,  or 
soliciting  patronage  by  agents,  shall 
be  deemed  unprofessional  and  dishonorable 
conduct  within  the  meaning  of  this 
section.  At  least  twenty  days  prior 
to  the  date  set  for  any  such  hearing 
before  the  board  for  the  revocation  of 
such  license,  the  secretary  of  the 
board  shall  cause  written  notice  to  be 
personally  served  upon  the  defendant  in 
the  manner  prescribed  for  the  serving 
of  original  writs  in  civil  actions, 
bald  notice  shall  contain  an  exact 
statement  of  the  charges  and  the  date 
and  place  set  for  the  hearing  before 
the  board.  If  the  party  thus  notified 
falls  to  appear,  either  in  person  or 
by  counsel,  at  the  time  and  place 
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designated  In  said  notice,  the 
board  shall,  after  receivin'-  satis- 
factory evidence  of  the  truth  of 
the  charges  and  the  proper  Issuance 
and  service  of  notice,  revoke  said 
license.  If  the  licentiate  appear 
either  in  person  or  by  counsel,  the 
board  s.iall  proceed  with  the  hearing 
as  herein  provided,  2he  board  may 
receive  and  consider  depositions 
and  oral  statements  and  shall  cause 
stenographic  reports  of  the  oral 
testimony  to  be  taken  and  transcribed, 
which,  together  with  all  other  papers 
pertaining  thereto,  shall  be  preserved 
for  two  years.  If  a majority  of  the 
board  are  satisfied  that  the  licen- 
tiate Is  guilty  of  any  of  the  offenses 
charged,  the  license  shall  be  revoked 
for  such  period  of  time  as  may  be 
a reed  upon.  Any  person  whose  license 
has  been  or  shall  be  revoked  by  the 
board  shall  have  the  right  to  have  the 
proceedings  of  said  board  revoking  his 
license  and  all  the  evidence  therein 
reviewed,  on  a writ  of  certiorari,  by 
the  circuit  court  of  the  county  In 
which  said  board  held  its  session 
when  said  license  v/as  revoked.  Said 
writ  shall  Issue  upon  the  petition  of 
the  person  whose  license  shall  have 
been  revoked  to  said  court  or  to  the 
clerk  thereof  in  vacation  at  any  time 
within  ninety  days  after  such  revocation, 
and  shall  command  the  said  board  and 
the  secretary  thereof  to  certify  to 
said  court  the  record  and  proceedings 
of  said  board, and  a complete  transcript 
thereof,  and  of  all  the  evidence  therein 
pertaining  to  the  revocation  of  said 
license.  ^he  petitioner  for  the  writ 
of  certiorari  shall  set  forth  the  rights 
of  the  petitioner  and  the  Injuries  com- 
plained of  by  him  and  shall  be  verified 
by  him.  If  the  proceedings  of  the 
board  shall  be  sustained  or  upheld  by 
the  circuit  court,  its  orders,  decisions 


E,  T.  McGaugh,  id.  D 


4 


January  24,1936 


or  Judgments  revoking  said  license  shall 
remain  and  continue  In  full  force  and 
effect .And  any  such  license  so  revoked  by  the  board 
shall,  pending  said  review  on  certiorari,  stand 
revoked  and  so  remain  until  the  proceedings  of 
the  board  relating  thereto  shall  be  quashed  or 
otherwise  annulled  by  the  clroult  court  on  said 
writ  of  certiorari.  Testimony  may  be  taken 
by  deposit Ion, to  be  used  In  evidence  on  the 
trial  of  such  charges  before  the  board  In  the 
same  manner  and  under  the  same  rules  and 
practice  as  Is  now  provided  for  the  taking  of 
depositions  In  clvii  cases.” 


Although  the  foregoing  statute  specifies  certain 
causes  for  which  licenses  may  be  revoked,  yet  the  enumeration 
there  contained  Is  not  exclusive.  This  Is  recently  held  In 
the  case  of  State  ex  rel.  Lentine  v.  State  ooard  of  Health 
65  S.  W.  (2d)  943.  At  page  950  the  Court  stated  In  the  course 
of  that  opinion  as  follows* 

"In  particularizing  that  habitual 
drunkenness,  drug  habit,  or  ex- 
cessive use  of  narcotics,  criminal  a- 
bortlon,  and  soliciting  patronage  by 
agents  shall  be  deemed  unprofessional 
and  dishonorable  conduct,  we  do  not. 

In  view  of  the  broad  Intendments 
found  In  the  preceding  general  language, 
think  that  the  Legislature  Intended  to 
thereby  exclude  all  other  acts  or  con- 
duct affecting  the  practice  of  medicine 
and  the  moral  conduct  of  the  phvslclan. 

In  that  connection,  which  by  common 
opinion  and  fair  Judgment  are  found 
to  be  In  their  very  nature  unprof ess Iona 1 
and  dishonorable,  as  grounds  or  cause 
for  revocation  of  a license.  Rather 
upon  a showing  of  any  of  the  things 
enumerated  the  board  of  health,  and 
the  court  upon  review.  Is  not  called 
upon  In  Its  sound  discretion  to  deter- 
mine whether  such  conduct  Is  such  as 
In  common  Judgment  Is  deemed  un- 
professional and  dishonorable,  for  the 
statute  has  expressly  declared  It  so 
to  be.  It  would  not  be  practicable  to 
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the  carrying  out  of  the  wholesome 
purpose  of  the  statute  to  undertake 
to  catalogue,  list,  or  specify  each 
and  every  act  or  course  of  conduct 
which  would,  or  under  what  circum- 
stances, constitute  bad  moral 
' character  or  unprofessional  and  dis- 
honorable conduct,  and  we  do  not 
think  the  Legislature  Intended  to  do 
so.  i"he  amendment  of  1919,  as  we 
have  observed,  might  logically  be 
taken  to  indicate  a purpose  to  be 
rid  of  the  seeming  restriction  and 
limitation  which  the  court  had 
placed  upon  the  statute  in  its 
construction  of  the  language  stricken 
out  and  to  permit  the  statute  to 
operate  as  to  acts  other  than  those 
named  which  In  their  nature  are, 
and  by  common  opinion  deemed,  un- 
professional and  dishonorable.  So 
far  as  State  ex  rel.  Spriggs  v.  Robin- 
son, supra,  is  not  in  accord  with 
what  is  raid  herein,  it  should  no 
longer  be  followed." 


Likewise,  it  has  been  held  that  although  the  act 
charged  may  constitute  a violation  of  the  criminal  code,  a 
prosecution  under  such  code  is  not  a legal  prerequisite  to 
a proceeding  by  the  board  to  revoke  the  license.  Such  was 
the  holding  in  the  case  of  State  ex  rel.  Conway  v.  State 
Board  of  Health,  266  mo.  244,  1.  c.  269 j 

"It  needs  no  citation  of  authorities 
to  demonstrate  that  appellant's  con- 
duct aforesaid,  as  disclosed  by  the 
undisputed  facts  in  the  record,  was 
both  unprofessional  and  dishonorable. 

In  addition  to  the  foregoing,  every 
prescription  of  the  above  character 
which  appellant  signed  as  physician 
and  delivered,  and  upon  which  whiskey 
v/as  obtained  as  a beverage , constituted 
a crime  against  this  State* 
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Section  5784, Revised  Statutes  1909,  reads  as  follows: 

'Any  physician,  or  pretended  Physician, 
who  shall  make  or  Issue  any  prescription 
to  any  person  for  Intoxicating  liquors  In 
any  quantity,  or  for  any  compound  of  which 
such  liquors  shall  form  a part,  to  be  used 
otherwise  than  for  medicinal  purpose?,  or 
who  shall  Issue  more  than  one  prescription 
at  the  came  time  to  any  one,  for  Intoxicating 
liquors,  or  for  any  compound  of  which  such 
liquors  shall  become  a part,  or  who  shall 
make  or  Issue  any  prescription  contrary  to 
any  existing  law,  shall  be  deemed  guilty 
of  a misdemeanor,  and  upon  conviction  be 
punished  by  a fine  of  not  less  than  forty 
nor  more  than  two  hundred  dollars.' 

./hlle  appellant  might  have  been  successfully 
prosecuted  under  the  statute  last  quoted,  it 
does  not  militate  in  the  least  against  the 
right  of  the  State  board  of  Health,  under 
the  circumstances  detailed  In  this  record  to 
revoke  his  license." 


It  is  plain  from  a reading  of  Section  9120,  supra, 
that  a Jurisdictional  requirement  is  the  service  of  written 
notice  upon  the  licensee  at  least  twenty  days  before  the 
hearing  is  held.  Such  notice  must  be  served  In  the  manner 
prescribed  for  the  serving  of  writs  In  civil  actions  and  must 
contain  an  exact  statement  of  the  charges  made  and  the  date 
and  place  of  the  hearing.  If  the  party  falls  to  appear 
pursuant  to  the  notice  the  board  may  proceed  to  hear  the 
evidence  so  as  to  determine  the  truth  of  the  charges,  being 
first  satisfied  that  proper  notice  has  been  served.  If 
the  evidence  Is,  In  the  Judrroent  of  the  aoard,  sufficient 
to  warrant  a revocation  of  the  license,  the  board  may  so 
order.  If  the  licensee  appear,  either  In  person  or  by 
counsel,  the  ooard  shall  proceed  with  the  hearing.  Ihe  board 
may  receive  and  consider  depositions,  oral  statements  and 
documentary  evidence,  and  cause  a stenographic  report  of  the' 
proceeding  to  be  taken  and  preserved..  If  a majority  of  the 
board  are  satisfied  that  the  licensee  Is  guilty  of  any  of  the 
offenses  charged,  the  license  shall  be  revoked  for  such  period 
of  time  as  may  be  agree  upon.  i'he  ooard  has  no  power  to 
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subpoena  witnesses,  but  testimony  may  be  taken  by  depositions 
and  used  In  evidence  on  the  trial  of  such  charges  before  the 
board. 


In  an  opinion  given  to  you,  under  date  of  January  13, 
1936,  this  department  ruled  that  the  State  board  of  Health 
may  institute  proceedings  to  revoke  a license  to  practice 
medicine  on  the  complaint  of  any  citizen.  He  ruled  further 
that  the  State  board  of  Health  may  institute  proceedings  to 
revoke  a license  upon  any  Information  they  may  have  obtained, 
regardless  of  from  whom  received  or  how  communicated,  and 
that  It  was  not  a prerequisite  that  a complaint  be  filed. 

We  ruled  further  that  It  was  sufficient  if  the  licensee  against 
whom  the  charges  are  made  is  served  with  the  written  notice 
provided  for  In  Section  9120,  supra,  and  that  such  notice  con- 
tain an  exact  statement  of  the  charges  against  such  licensee. 

In  construing  this  provision,  the  Supreme  Court  stated,  in  the 
case  of  State  v.  Landwehr  32  £.  A,  (2d)  1.  c.  85: 

"Section  7336  provides  that,  in  a 
proceeding  to  revoke  a physician* s 
license,  the  notice  served  on  him 
shall  be  in  writing,  and  shall  con- 
tain an  exact  statement  of  the 
charges  and  the  place  and  date  set 
for  the  hearing.  The  statute  is 
, to  be  Interpreted  as  denying  the 

board  the  right  or  power  to  revoke 
a physician’s  license,  except  upon 
notice  and  hearing  and  with  an 
opportunity  to  defend,  blunt  v. 

Shepardson,  286  111.  84,  121  N.  S. 

263j  People  v.  ilc Coy,  125  111.  289,  17 
N.  E.  786;  State  v.  Schultz,  11  *lon.$. 

429,  28  P.  643;  Peoole  v.  Held,  151  />.pp. 

Div.  324,  136  N.Y.  S.  428." 


The  State  board  of  Health  is  not  a judicial  body  and  the 
technical  rules  of  procedure  applicable  to  a judicial  trial 
need  not  be  followed  by  the  board  in  conducting  a hearing. 
The  Supreme  Court  so  held  In  the  case  of  State  ex  rel.  ball 
v.  State  ooard  of  Health  26  S.  vii.  (2d),  1.  c.  777: 

"In  addition  to  the  foregoing,  it  may  be 
said  that  an  investigation  by  the  State 
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ooard  of  Health  Is  not  a lawsuit, and 
the  technical  rule#  of  procedure  ap- 
plicable to  a judicial  trial  need  not 
be  followed.  In  State  ex  rel.Goodier, 

195  .0.  551,  559,  93  5.  *V.  928,  929, 
we  said:* The  state  board  of  health  Is 
not  a court  - Is  not  a judicial  tri- 
bunal. It  can  Issue  no  writ.  It  can 
try  no  case  - render  no  judgment.  It 
Is  merely  a overnmental  agency, 
exercising  ministerial  functions.  It 
may  Investigate  and  satisfy  Itself 
from  such  sources  of  information  as 
may  be  attainable  as  to  the  truth  or 
falsity  of  charges  of  misconduct 
against  one  holding  one  of  its  cer- 
tificates, but  its  investigation  does 
not  take  on  the  * ■*  * character  of  a 
judicial  trial.  * * * To  guard  and 
protect  the  health  and  welfare  of  Its 
people  the  state  must  have  Its  ministerial 
agent 8 or  officers  and  Intrust  them  with 
power;  if  every  administrative  act  that 
looks  to  the  enforcement  of  the  law 
should  be  required  to  be  reduced  to  the 
compass  of  a law  suit  and  be  put  into 
effect  only  after  a court  had  at  the  end 
of  a formal  trial  stamped  its  judgment 
upon  It." 


The  ooard  should,  however,  be  governed  by  the  rules  of  legal 
evidence  in  admitting  and  passing  upon  testimony  at  such 
hearings . 

In  the  case  of  State  ex  rel.  Johnson  v.  Clark  232  S.W. 
1.  c.  1034,  the  Court  said: 

"moreover,  respondents  cannot  act 
arbitrarily,  nor  against  the  rules 
of  evidence.  State  ex  rel.  McCleary 
v.  Adcock,  206  wio.  loc.  cit.  558, 

105  S.  W.  270,  121  Am.  St.  Rep.  681. 

The  declaration  attributed  to  the 
deceased  young  woman  was  not  made 
under  an  Impression  of  impending 
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and  immediate  death,  as  is  evidenced 
by  the  decisively  negative  answer  of 
Dr.  Jose  to  the  question: 

" *Say  anything  about  that  she  realized 
the  end  was  near,  or  say  anything 
about  dying,1 

”That  being  true,  the  statement  would 
unquestionably , under  the  rule  s of  evi- 
dence, have  been  inadmissible  in  a 
criminal  proceeding  before  a court.*  * *. 
And  we  see  no  .Inst  reason  and  find  no 
precedent  to  the  contrary  in  this  state , 
as  to  why  a similar  rule  should  not  pre- 
vail in  a hearing  before  the  State  Board 
of  Health,  when  a valuable  privilege, 
if  not  a property  right,  depends  upon 
the  outcome  of  that  hearing.  To  let 
down  the  bars  and  admit  uncorroborated 
hearsay  testimony,  which  the  record 
here  discloses  constitutes  the  only 
possible  positive  evidence  upon  which 
the  order  of  the  board  can  be  predicated, 
is  not  consistent  with  the  practice 
which  should  be  followed  in  inquiries 
of  even  a quasi  judicial  nature." 


CONCLUSION 


In  view  of  the  above  we  summarize  our  conclusions 
as  follows: 

In  instituting  a proceeding  to  revoke  a license  to 
practice  medicine  at  least  twenty  days*  written  notice  must 
be  personally  served  upon  the  licensee.  In  the  manner 
prescribed  for  the  serving  of  original  writs  in  civil  actions. 
The  notice  must  contain  an  exact  statement  of  the  charges 
against  the  licensee  and  the  date  and  place  set  for  the  hearing. 
The  Board  may  institute  such  proceedings  on  the  complaint  of 
any  citizen,  or  an  information  they  have  obtained,  regardless 


\ 
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o t from  whom  received  or  how  communicated.  At  the  hearing 
the  licensee  has  a right  to  appear  and  defend  against  the 
charges  made  against  him.  He  Is  entitled  to  appear.  In  person 
and  by  counsel,  to  cross-examine  the  witnesses  against  him 
and  to  Introduce  evidence  in  his  own  behalf.  The  State  Board 
of  Health  is  not  a judicial  body  and  the  technical  rules  of 
procedure  applicable  to  a judicial  trial  need  not  be  followed 
In  conducting  a hearing.  However,  the  Board  should  be  governed 
by  the  rules  of  evidence  In  admitting  and  passing  upon  testi- 
mony at  such  hearings.  If  the  licensee,  after  being  duly 
cited,  fails  to  appear  before  the  Board  at  the  time  and  place 
designated,  or  does  appear  in  person  or  by  counsel,  a majority 
of  the  i>oard  may,  if  there  is  satisfactory  evidence  of  the 
truth  of  the  charges,  revoke  said  license,  for  such  period  of 
time  as  they  may  agree  upon. 

I f 

i i 

Yours  ve|*y  truly. 


J.  B.  TAYLOR 

Assistant  Attorney  General 


APPROVE  : 


■foil#  Mb'*zz\ , Jr. 

(Acting)  Attorney  Oeneral 


J ,T*I  C 


COUNTY  BUDGET  ACT  - At  close  of  fiscal  year  the  county  court 

may  transfer  surplus  funds  and  pay  accounts 
arising  during  the  year  under  Sec.  12167, 
R.S.  Mo.  1929. 


January  28,  1936. 


onorable  C.  .7.  echini,  ’ 
County  Clerk, 

Worth  County, 

Grant  City,  ;<iO. 


Dear  oir: 


This  department  is  in  recei  >t  of  your  letter  of 
January  22,  wherein  you  make  the  following  inquiry: 

"In  "forth  County  we  have  about 
^157,000  indebtedness  which  is 
represented  by  warrants  written 
from  1930  to  1933.  In  1935  early 
in  the  year,  in  January,  I think, 
all  1934  warrants  were  paid,  leaving 
a balance  in  cash  which  was  trans- 
ferred to  the  Old  County  Revenue 
and  Bridge  Fund  and  then  was  used 
to  pay  off  old  warrants  which  I 
understand  is  according  and  in  harmony 
with  the  County  Budget  Law.  however, 
after  the  first  of  the  year,  in  1935, 
some  old  bills  began  to  show  up  in 
the  office  here;  I have  never  been 
sure  just  what  to  do  with  them,  how 
then  at  this  present  date  we  have  the 
same  thing  happening  along  with  the 
bills  we  had  left  over  from  1934  *>e 
have  some  1935  bills  showing  up. 

It  is  about  the  disposition  of  these 
that  I am  asking. 

"Last  year  there  was  left  in  the  budget 
something  like  £>500.00,  that  is  for 
1935.  but  it  seems  now  there  will  be 
a cash  balance  for  the  yeer  1935  con- 
siderably larger  than  this  amount.  Low 
then  re  have  perhaps  *1500. 00  in  bills 
that  have  showed  up  against  1935.  Would 
it  be  legal  to  issue  warrants  to  pay 
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these  bills  on  the  cash  balance  left 
over  from  1935  revenue  after  all  war- 
rants that  were  issued  In  1935  have 
been  called  and  paid? 

"TCe  are  making  up  our  budget  for  1936 
at  this  time  and  I had  the  understanding 
that  an  old  bill  could  be  listed  in  the 
budget  for  the  coming  year  and  then  be 
paid  at  the  first  pay  day  in  February; 
however,  if  they  could  be  issued  against 
the  cash  balance  before  that  balance  is 
used  to  pay  off  old  rarrants,  it  would 
be  more  convenient  to  thi3  office  and 
to  the  county  court.  * * *" 


To  state  your  question  briefly  and  concisely,  it  is: 

Can  the  excess  or  surplus  remaining  after  all  classes  under  the 
County  Budget  *ct  have  been  adequately  provided  for  and  all  out- 
standing warrants  have  teen  paid,  be  used  to  pay  accounts  which 
have  arisen  during  the  year  1935? 

Lection  4 of  the  County  Budget  Act  (Laws  of  LuO.  1933,  page 
343),  same  relating  to  the  duties  of  the  county  clerk,  lists  the 
following  items: 

"Cash  balance  in  county  revenue  fund 
January  1 of  current  year; 

"Net  oash  balance  on  hand  January  1st 
of  current  year;" 

and  under  the  hearing  of  "Bstiraated  Receipts",  lists  the  follow- 
ing: 

"Cash  on  hand  (a3  shorn  above)  not 
obligated,  January  1st  of  current 

year." 

Bearing  in  mind  that  it  is  the  duty  of  the  county  court  at 
the  regular  February  term  to  prepare  and  enter  of  record  and  file 
with  the  county  treasurer  and  the  Jtate  .auditor  a budget  of  esti- 
mated receipts  and  expenditures  for  the  year  beginning  January  1 
and  ending  December  3i  as  provided  in  Lee.  1 of  the  County  Budget 
Act  (Lavs  of  Uo.  1933,  page  341),  within  the  next  ten  days  these 
acts  must  be  performed  by  your  county  court. 

We  shall  now  discuss  the  unpaid  bills  for  1935.  The  *.ct, 
Section  2 (Laws  of  ilo.  1933,  p.  341)  provides  for  the  classifica- 
tion of  proposed  expenditures  and  makes  each  claas  a priority 
over  each  succeeding  class.  The  first  five  classes  are  definite 
in  their  purpose;  the  sixth  class  provides  as  follows  (page  342): 
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" After  having  provided  for  the 
five  clashes  of  expenses  hereto- 
fore specified,  the  county  court 
may  expend  any  balance  for  any 
lawful  purpose.  Provided,  however, 
that  the  county  court  shall  not 
incur  any  expense  under  Class  six 
unless  there  is  actually  on  hand 
in  cash  funds  sufficient  to  pay 
all  claims  provided  for  in  preced- 
ing classes  together  with  any 
expense  incurred  under  Class  six. 

Provided,  that  if  there  be  out- 
standing warrants  constituting 
legal  obligations  such  warrants 
shall  first  be  paid  before  any 
expenditure  is  authorized  under 
Class  6.7  r 

You  state  in  your  letter,  "But  it  seems  now  there  will  be 
a cash  balance  for  the  year  1935  considerably  larger  than  this 
amount",  and  "we  gave  perhaps  ^1500. 00  in  bills  that  have  showed 
up  against  1935".  You  further  state  "all  warrants  Issued  in 
1935  have  been  called  and  paid".  Now,  if  this  be  true  and  all 
the  five  definite  classes  have  been  adequately  provided  for, 
their  priorities  sacredly  preserved,  it  is  our  opinion  that 
ordinarily  the  funds  could  be  transferred  to  Class  6,  provided 
there  are  no  outstanding  warrants.  However,  you  state  in  your 
letter  that  V7orth  County  has  an  indebtedness  of  about  *157,000 
represented  by  warrants  written  from  1930  to  1933.  Therefore, 
due  to  these  outstanding  warrants,  we  do  not  believe  that  you 
could  pay  the  accounts  from  excess  funds  for  the  current  year 
of  1935  by  transferring  the  funds  to  Class  6* 

V.'e  have  construed  Jection  12167,  Lo.  1929  not  to 

be  repealed  by  the  County  budget  Act;  hence,  it  is  further  appli- 
cable to  surplus  funds, said  section  being  as  follows: 

""/henever  there  is  a balance 
in  any  county  treasury  in  this 
state  to  the  credit  of  any 
special  fund,  which  is  no  longer 
needed  for  the  purpose  for  which 
it  was  raised,  the  county  court 
may,  by  order  of  record,  direct 
that  said  balance  be  transferred 
to  the  credit  of  the  general 
revenue  fund  of  the  eounty,  or 
to  such  other  fund  as  may,  in 
their  Judgment,  be  in  need  of 
such  balance." 
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We  assume  that  the  f;l500,  representing  aocounts  for 
the  year  1935,  should  have  been  classified  among  the  five 
classes,  if  they  had  been  taken  into  consideration  at  the  time 
the  budget  was  prepared  for  the  year  1935*  Your  letter  contains 
no  explanation  as  to  why  or  in  what  manner  the  bills  totaling 
approximately  *1500  arose,  or  why  the  same  were  not  anticipated 
as  expenditures  when  the  budget  was  prepared  in  lebruary,  1935* 
Ordinarily  the  decision  in  the  case  of  otate  ex  rel.  v.  Johnson, 
162  ko.  621,  would  prevail  and  the  surplus  cash  on  hand  used 
to  take  care  of  outstanding  warrants  of  former  years.  In  that 
case  the  court  seid  11. c.  651-632): 

"This  section  then  had  been  the 
law  of  this  Jtate  for  twenty  years 
before  the  adoption  or  the  Consti- 
tution of  1675.  Trior  to  that,  it 
was  not  necessary  that  a county 
warrant  should  be  drawn  upon  a special 
fund  or  that  it  should  cone  to  the 
holder  during  the  year  in  which  the 
indebtedness  was  created.  ’.That,  then, 
was  the  effect  of  the  Constitution 
upon  this  section?  As  was  ruled  in 
iindrew  County  v.  ocheil,  135  ko.  31, 
and  otate  ex  rel.  v.  Bayne,  151  ko. 

670,  that  section  was  modified  by 
the  Constitution  to  the  extent  that 
thereafter  the  warrants  drawn  by  the 
county  court  in  any  year  to  neet  all 
the  necessary  and  current  expenses  for 
that  year  must  first  be  paid  in  full 
in  the  order  of  their  registration, 
and  if  a surplus  was  left,  then  the 
section  operated  on  all  other  warrants 
Just  as  it  had  previous  to  the  adoption 
of  the  Constitution  of  lfc75.  In  a 
word,  that  section,  in  so  far  only 
as  it  conflicted  with  the  provisions 
of  section  12  of  artiole  10  of  the 
Constitution,  became  inoperative  by 
force  of  the  Constitution  as  soon  as 
it  "ent  into  effect  because  inconsistent 
therewith.  But  with  this  exception 
there  is  no  such  repugnancy  as  requires 
us  to  hold  it  was  absolutely  repealed, 
the  rule  of  construction  being  that 
before  it  shall  be  construed  as  repealed 
by  implication  only,  the  two  must  be 
so  re-ougnant  that  both  can  not  stand, 
and,  we  think,  with  the  modification  we 
have  mentioned,  both  can  stand.  ouoh 
has  been  the  opinion  of  the  Legislature, 
we  think,  from  the  fact  that  this  section 
has  been  preserved  through  three  revisions 
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slnce  the  adoption  of  the  Consti- 
tution. V/e  conclude  that  this 
surplus,  after  the  current  expenses 
for  the  years  1895  and  1896  had  all 
been  paid,  at  once  became  subject 
to  this  general  statute,  section 
3166,  Revised  statutes  1889,  which 
provides  a Just  and  equitable  rule 
for  the  payment  of  the  debts  of  the 
counties.  The  preferred  right  of 
payment  according  to  registration  is 
not  taken  away  further  than  the 
changed  condition  wrought  by  the 
Constitution  requires,  and  when  the 
Constitution  is  read  into  and  with 
this  section,  it  merely  chenges  the 
order  of  payment  so  that  the  funds 
provided  for  each  year’s  expenses 
is  primarily  the  fund  out  of  which 
warrants  drawn  for  those  expenses 
are  to  be  paid  according  to  their 
presentation  and  registration  in  that 
year,  and  when  they  are  all  paid  and 
a surplus,  as  in  this  case,  remains, 
then  it  is  applicable  to  unpaid 
warrants  of  former  years  end  section 
6771,  Revised  Statutes  1899,  provides 
the  rule  of  priority,  just  as  it  did 
before  its  modification  by  the  Con- 
stitution of  1875,  and  the  surplus  is 
not  to  be  distributed  pro  rata." 


CuNCLUdlOK 


We  are  of  the  opinion  that  the  surplus  cash  which  you 
now  have  on  hand  can  be  transferred,  this  being  the  close  of  the 
fiscal  year,  to  any  of  the  five  classes  under  which  the  unpaid 
current  accounts  of  1935  can  be  legally  classified,  and  that 
the  surplus  funds  could  be  transferred  to  the  various  classes  for 
payment  of  the  same  in  accordance  with  Jection  12167,  supra. 

This  conclusion,  however,  is  on  condition  that  all  of  the  items 
composing  the  $1500  current  accounts  occurred  in  1935;  otherwise, 
the  decision  in  the  case  of  otate  ex  rel.  v.  Johnson,  supra,  would 
govern. 

Respectfully  submitted. 


APPROVED: 


OLLIT^R  W.  hGLSN, 
assistant  .Attorney  General. 


JOHK  -V.  HOIFIIAK,  J~ 

(noting)  Attorney  General. 


OWNjaH 


HEALTH : 


Board  of  Health  may  require  by  rule  Qirector  of 
Cosmetology  and  Secretary  to  give  surety  bond 
before  entering  upon  discharge  of  their  duties. 

February  10,  1936. 


E.  T.  McCaugh,  A'.  D. , 

State  Health  Commissioner, 
Jefferson  City,  tli  souri. 


Dear  Doctor  Me  laugh: 


This  is  to  acknowledge  your  letter  dated 
February  6,  1936,  as  follov/s: 

"I  am  writing  for  an  opinion 
relative  to  the  following: 

’'Since  much  money  is  handled  in 
the  Cosmetology  and  Hairdressing 
Department,  please  advise  me  if  it 
is  necessary  for  the  Director  of 
the  Department  of  Cosmetology  and 
Hairdressing  to  carry  a surety  bond. 

"Also,  is  it  necessary  that  the 
Secretary  to  the  Director  of  Cosme- 
tology and  HairdressL  ng  carry  a bond*" 


Article  5,  Chapter  52,  R.  3.  Mo.  1929,  and  amend- 
ments, pertain  to  "Cosmetologists,  Ha  rare ssers  and  .'lanicurists" 
ana  section  093,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  control,  supervision  and  en- 
forcement of  the  terms  and  pro- 
visions of  this  article  shall  be 
under  the  state  board  of  health,  or 
by  whatever  name  said  board  may  here- 
after be  designated." 
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Nowhere  does  Article  5,  Chapter  52  provide  for  a 
Director  and  a Secretary  to  said  Director.  We  presume  that 
such  are  employed  by  virtue  of  eetion  £095. 

As  Article  5 does  not  provlae  for  the  employing 
of  a irector  of  Cosmetology  and  a secretary,  neither  does 
it  provide  for  the  giving  of  a bond  by  such, if  employed.  If 
the  Board  of  Health  appoints  a Director  of  Cosmetology  and 
a Secretary  to  said  Director,  then,  of  cour  e,  the  Board 
could  require  a bond  from  said  persons.  It  would  be  our 
opinion  that  if  the  Board  of  Health  required  the  Director 
of  Cosmetology  and  Secretary  to  have  a surety  bond  before 
entering  upon  the  discharge  of  their  duties,  that  sueh  would 
be  a valid  rule  that  said  Director  and  Secretary  would  have 
to  comply  with. 

However,  if  the  Board  requires  a surety  bond,  such  could 
not  be  paid  out  of  the  appropriations  made  to  the  "State 
Board  of  Health— Cosmethology  and  Hairdressing,"  subdivision 
Section  24,  Laws  of  Missouri,  1935,  page  98,  in  our  opinion,  for 
the  reason  that  said  appropriation  act  does  not  provide  for 
the  payment  of  bonds  from  said  appropriation. 


Your 8 very  truly. 


James  L.  HomBostel 
Assistant  Attorney-General 


APPROVED: 


?.,y  Me mmcK" 

Attorney-General 
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BOvRD  OF  HEALTH:  State  Board  of  Education  proper  State  agency 

to  receive  Federal  Funds  for  purpose  of 
carrying  out  provisions  of  article  1,  Chapter  52, 
R.  S.  Mo.  1929. 


February  29,  1936. 


E.  T.  McGaugh,  M.  D. 

Health  Com  is si oner 

Missouri  State  Board  of  Health 

Jefferson  City,  Missouri 


Dear  Sir : 


It  is  our  understanding  that  you  desire  an 
opinion  as  to  the  proper  State  agency  to  receive  the 
Federal  Funds  for  the  purpose  of  carrying  out  the  pro- 
visions of  Article  1,  Chapter  52,  R.  S.  &o.  1929, 

Section  643,  Laws  of  Missouri,  1933,  page  252, 

provides : 


".Vhenever  any  devise,  bequest,  do- 
nation, gift  or  assign  ent  of  money, 
bonds  or  choses  in  action,  or  of  any 
property,  real,  personal  or  mixed, 
shall  be  made  or  offered  to  be  made 
to  this  state ,~~Ehe  staTe  TSoarH  oF 
^ucation,  as  c nstltuted  by*"Iaw, 
shall  be  anH~are  hereby  authorized 
to  receive  and  accept  the  same  on 
such  terms,  conditions  and  limita- 
tions as  may  be  agreed  upon  between 
the  grantor,  Honor,  or  assignor  of 
said  property  and  said  officials 
constituting  said  Board,  so  that  the 
right  and  title  to  shall  pass  to  and 
vest  in  this  State;  and  ail  such 
property  so  vested  in  this  state  and 
the  proceeds  thereof  when  collected, 
may  be  appropriated  for  educational 
purposes,  or  for  such  other  purposes 
as  the  legislature  may  direct.  The 
intention  of  this  act  is  to  abolish 
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the  commission  heretofore  created 
to  accept  devises,  bequests,  donations, 
gifts  or  assignments  of  money,  bonds 
or  choses  in  action,  or  of  any  property, 
real,  personal  or  mixed,  and  to  transfer 
such  duties  to  the  state  board  of 
education. " 


By  reason  of  this  section  we  are  of  the  opinion 
that  the  State  Board  of  Education  is  constituted  by  law  as 
the  duly  authorized  State  agency  for  receiwing  these  funds. 


Very  truly  yours. 


JOHN  W.  H07PHAI.  Jr., 
Assistant  ittorney-General . 


APPROVED: 


R .Y  ilcitf  TikidK 
Attorney-General 


J'.VHlEG 


AUTOMOBILES:  The  owner  of  the  car  Is  liable  f or  damages 

to  a hitch-hiker  provided  the  hitch-hiker 
is  not  guilty  of  contributory  negligence. 
The  owner  of  a car  owes  a hitch-hiker  the 
same  degree  of  care  as  any  other  person, 
that  is,  the  highest  degree  of  care* 

March  12,  1936.  ^ 

y* 


Honorable  Harry  McGee 
Warrant on,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  request  for 
an  official  oninion  unier  date  of  February  24,  1936, 
as  follows! 

"Will  you  please  give  me  an  ooinion 
on  the  following  situation?  If  a 
person  picks  up  a hitch-hiker  and 
later  has  an  accident  and  Injures 
this  hitch-hiker  can  the  hitch- 
hiker hold  the  driver  of  the  car 
liable  for  any  damages? 

"Thanking  you  f or  this  information, 
and  with  kindest  personal  r ogards, 

I am." 

Section  7775.  Revised  Statutes  Missouri,  1929,  in 
paid:,  provides: 

"Lvery  person  operating  a motor 
vehicle  on  the  highways  of  this 
state  shall  drive  the  same  in  a 
careful  and  prudent  manner,  and 
shall  exercise  the  highest  degree 
of  care,  and  at  a rate  of  speed  so 
as  not  to  endanger  the  property  of 
another  or  the  life  or  limb  of  any 
person  ****•" 

The  above  statutory  provision  requires  that  the 
degree  of  care  to  be  exorcised  in  driving  an  automobile 
Is  the  highest  degree  of  care.  In  this  State  the  law 
requires  the  operator  of  a vehicle  on  the  highways  to 
exercise  the  highest  degree  of  care  so  as  to  not  en- 
danger the  life  or  limb  of  any  person* 
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By  virtue  of  this  statutory  provision  regardless 
whether  the  occupant  he  an  Invited  guest  or  uninvited 
guest  riding  with  the  consent  of  the  operator,  or  a 
licensee,  or  invitee  and  is  not  a trespasser,  the  same 
degree  of  care  is  required  in  each  and  every  Instance. 
This  Is  further  supported  by  the  following  decisions 
rendered  by  the  Supreme  Court  of  this  state  in  Junior 
Wilson,  by  next  friend  Foster  Wilson  v.  Thompson  72 
S.  W.  (2d)  1001,  335  Mo.  375. 

The  court  held  in  the  above  case  that  in  an  ac- 
cident for  damages  an  instruction  ^bich  authorized  a 
verdict  for  defendant,  if  the  Jury  should  believe  that 
he  was  in  the  exercise  of  due  care  in  driving  his 
automobile,  was  erroneous.  Due  c are  is  ordinary  care 
and  the  driver  of  an  automobile  was  required  to  exercise 
the  highest  degree  of  care. 

.Likewise,  in  rialey  v.  Hantley  65  S.W.  (2d)  21,  1. 
c.  26,  the  court  said: 

"Our  attention  is  directed  t o the 
case  of  Alley  v.  Wall  (Mo.  Aop.) 

272  S.W.  999,  1002,  as  holding, 
as  we  find  that  it  does  hold,  that 
the  care  due  from  a host  to  a guest 
is  reasonable  care.  If  by  reason- 
able care  was  meant  ordinary  care  - 
and  those  terms  are  sometimes,  though 
inaccurately  if  by  way  of  definition, 
used  interchangeably,  but  neither  of 
which  is  a sufficient  designation 
of  the  highest  degree  of  care  - that 
holding  is  disapproved." 

In  the  above  case  the  court  further  said: 

"V?e  regard  the  following  general 
statement  of  duty  of  a guest  as 
laid  down  in  Berry  on  the  Daw  of 
Automobiles  (6th  hd.)  Volume  1, 

Section  666,  as  corroct  and  as 
applicable  to  the  duty  of  the 
plaintiff  in  the  situation  in 
which  she  was  placed:  ,ahen 
dangers,  which  are  either  reason- 
ably manifest  or  known  to  an  invited 
guest,  confront  the  driver  of  a 
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vehicle,  and  the  guest  has  an  ade- 
quate and  proper  opportunity  t o con- 
duct or  influence  the  situation 
for  safety,  if  he  sits  by  without 
warning  or  protest  and  permits  him- 
self to  be  driven  careles-sly  to 
his  injury,  this  As  negligence  which 
will  bar  recovery." 

The  following  is  required  for  contributory  negli- 
gence to  d ef eat  recovery:  (269  S.'fl.  690}  Chapman  v.  Mo. 
Pac.  Hy.). 

"In  order  for  plaintiff’s  contri- 
butory negligence  to  defeat  recovery, 
such  negligence  uniat  have  formed  the 
direct  producing  and  efficient  cause 
of  the  collision  would  not  have 
happened*  Conrad  v.  Hamra  (Mo.  App.) 

253  6.  W.  Loc.  cit.  811,  and  cases 
there  cited.  We  are  of  the  opinion 
that  plaintiff’s  negligence,  under 
the  facts  at  bar,  was  a question  far 
the  Jury. " 

Haddy  lncy«  of  Automobile  i-aw,  cage  217,  Vol.  5-6. 
The  general  rule  of  law  is: 

"When  the  occupant  of  an  automobile, 
othor  than  a trespasser,  is  injured 
through  the  operation  of  the  machine 
and  the  driver  was  negligent  and  the 
occupant  was  not  guilty  of  contri- 
butory negligence,  the  latter  may, 
as  a rule,  maintain  an  action  against 
the  driver  and  recover  compensation 
for  his  injuries,  provided,  of  course, 
that  the  driver  was  ftullty  oT~" negligence 
which  was  the  approximate  cause  of  tho 
accident." 

The  above  decision  and  rule  of  law  merely  defines 
contributory  negligence  as  laid  down  by  the  courts  of 
this  state.  If  such  occupant  of  the  automobile  be 
guilty  of  same  he  Is  barred  from  recovery  In  case  of 
accident. 
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In  Viurtsburger  v.  Oglesby  222  Ala.  151,  131  So. 

9,  the  Court  refused  to  accept  the  distinction  between 
a guest  specifically  invited  by  the  owner  to  ride  and 
guests  who  had  at  least  invited  negotiations  leading 
up  to  the  invitation. 

In  Hobinson  v.  Leonard  100  Vt.  1,  134  Atl.  706, 
the  court  said: 

" A person  riding  with  the  knowledge 
and  consent  of  the  driver  or  owner 
is  no  less  a guest  because  he  asked 
for  the  privilege  of  doing  so.  The 
same  obligation  of  care  is  imposed 
upon  the  driver  as  In  the  case  of 
one  expressly  invited  by  the  latter. " 

"Our  courts,  however,  have  never 
adopted  the  doctrine  that  an  auto- 
mobile Is  such  a dangerous  instru- 
mentality as  to  render  the  operator 
or  owner  thereof  liable  for  an  Injury 
resulting  from  Its  operation,  in  the 
absence  of  negligence  in  the  operation." 

Hall  v.Compton  130  Mo.  App.  675,  108  S#  V.  1122 
and  State  v.  Miller  (Mo.  Sup)  234  S.«.  313. 


CONCLUSION. 


In  view  of  the  decisions  hereinabove  cited,  it  is 
thd  opinion  of  this  department  that  when  a hitch-hiker 
is  permitted  to  ride  with  the  owner  of  an  automobile, 
he  becomes  an  Invited  guest,  and  the  owner  of  the  auto- 
mobile becomes  liable  under  the  following  conditions: 
V<hen  d angers  which  ar  e reasonably  known  to  the  guest 
confront  the  owner  of  the  automobile  and  the  guest  has 
an  adequate  or  proper  opDortunity  to  inform  said  owner 
as  to  the  proper  conduct  for  safety,  if  said  guest 
sits  idly  by  Trtthout  warning  or  protest  and  permits 
the  owner  of  the  car  to  drive  carelessly  to  the  injury 
of  the  invited  guest,  then  the  invited  guest  Is  guilty 
of  contributory  negligence,  and  the  owner  of  the  auto- 
mobile Is  not  liable. 
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The  fact  that  the  hitch-hiker  requests  the  privilege 
of  riding  and  is  not  invited  in  the  first  instance, by  the 
owner  of  the  automobile  to  ride,  does  not  in  any  wise  re- 
duce or  change  the  obligation  of  the  owner  of  the  car  to 
the  hitch-hikor.  Thus,  in  the  absence  of  contributory 
negligence  on  the  part  of  the  hitch-hiker,  the  owner 
of  the  car  owes  to  said  hitch-hiker  the  exorcise  of  the 
highest  degree  of  care,  and  if  the  automobile  owner  is 
guilty  of  negligence,  he  becomes  liable* 


respectfully  submitted 


OiiIVLR  ft.  NOU-.H 

Assistant  Attorney  General. 


APPROVED: 


JoW^-d-pMAS',  Jfr. 

(Acting)  Attorney  General. 
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Dear  Dr.  McOaugh: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads  as  fol- 
lows: 


"I  hereby  request  that  you  render 
us  an  opinion  as  to  whether  or  not 
a chiropractor  can  legally  sign  a 
medical  certificate  of  death. 
Especially  would  we  like  to  have 
your  Interpretation  of  Section  6, 
page  135,  Session  x.aws  of  j».Issouri 
1927. 

"Chiropractors,  of  course,  are  not 
examined  or  licensed  by  the  State 
hoard  of  Health.  Neither  does  the 
chiropractor  have  the  right  to 
prescribe • 

"In  view  of  the  fact  that  the  death 
certificate  contains  a medical  cer- 
tificate of  death  we  feel  that  the 
chiropractor  cannot  legally  sign 
a death  certificate." 


Section  9046,  Revised  Statutes  Missouri  1929, 
provides.  In  part: 


"*  # * The  medical  certificate  shall 
be  made  and  signed  by  the  physician, If 
any,  last  in  attendance  oh  the  deceased. 
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who  shall  specify  the  time  In 
attendance,  the  time  he  last  saw 
the  deceased  alive  and  the  hour 
of  the  day  at  which  the  death  oc- 
curred. And  he  shall  further  state 
the  cause  of  death,  so  as  to  show 
the  course  of  disease  or  sequence 
of  causes  resulting  In  the  death, 
giving  the  primary  cause,  and  also 
contributory  causes,  If  any,  and 
the  duration  of  each.  Indefinite 
and  unsatisfactory  terras,  indicating 
only  symptoms  of  disease  or  con- 
ditions resulting  from  disoase, 
will  not  be  held  sufficient  for 
issuing  a burial  or  removal  permit; 
and  any  certificate  containing 
only  such  terms  as  defined  by  the 
state  re  lstrar  shall  be  returned 
to  the  physician  for  correction 
and  definition.  Causes  of  death, 
which  may  be  the  result  of  either 
disease  or  violence,  shall  be  care- 
fully defined;  and,  if  from  violence, 
its  nature  shall  be  stated,  and 
whether  (probably)  accidental, 
suicidal  or  homicidal.  And  In  case 
of  deaths  in  hospitals.  Institutions, 
or  away  from  home,  the  physician 
shall  furnish  the  Information  re- 
quired under  this  head  (item  19), 
and  shall  state  where,  in  his 
opinion,  the  disease  was  contracted.” 


The  above  section  provides  that  the  medical 
certificate  shall  be  made  and  signed  by  the  physician,  if  any, 
last  in  attendance  on  the  deceased.  Section  9047,  Revised 
Statutes  Missouri  1929,  provides  that  in  case  of  any  death 
occurring  without  medical  attendance  It  shall  be  the  duty  of 
the  undertaker  to  notify  the  registrar  of  such  death,  and  when 
so  notified  the  registrar  shall  inform  the  local  health  officer 
and  refer  the  case  to  him  for  immediate  lnvestl  atlon  and 
certification,  prior  to  issuing  the  permit.  The  section 
further  provides  that  when  the  local  health  officer  is  not  a 
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qualified  physician,  or  when  there  Is  no  such  official.  In 
such  caaes  only,  the  registrar  is  authorised  to  make  the 
certificate.  It  is  provided  further  that  If  the  circum- 
stances of  the  case  render  It  probable  that  the  death  was 
caused  by  unlawful  or  suspicious  moans,  the  registrar  shall 
then  refer  the  case  to  the  coroner  for  his  Investigation 
and  certification. 


T'rom  the  above  It  la  plain  that  a death 
certificate  Is  not  always  required  to  be  s!gned  by  a physician, 
for  instance,  when  there  is  no  physician  In  attendance  at  the 
time  of  death,  and, when  there  Is  no  local  health  official  who 
was  a qualified  physician,  the  registrar  is  authorized  to  make 
this  certificate.  If  the  re  lstrar  refer  the  case  to  the 
coroner  for  his  Investigation  the  coroner  makes  the  certifica- 
tion. The  local  re  lstrar  or  coroner  need  not  be,  and.  In 
many  cases,  would  not  be,  a licensed  physician. 

Section  13551,  Revised  Statutes  Missouri  1929, 
reads  as  follows* 

'‘Chiropractic  practitioners 
shall  be  subject  to  the  state 
and  municipal  regulations  re- 
lating to  the  control  of  con- 
tagions diseases,  the  reporting 
and  certifying  of  deaths,  and 
all  matters  pertaining  to  public 
health,  and  such  reports  shall 
be  accepted  by  the  officer  or 
department  to  whom  such  report 
is  made.  " 


The  above  section  was  first  enacted  March  14, 
1927.  Section  9046,  supra,  was  enacted  In  1909.  The 
Legislature,  when  they  enacted  Section  13551,  must  have  had 
in  mind  the  provisions  of  bection  9046. 

In  the  case  of  State  v.  brown  68  S„  w.  (2d), 
page  59,  the  Court  said: 

"It  will  be  observed  that  section 
4556,  except  the  last  proviso  which 
is  not  pertinent  to  the  matter  here 
In  controversy,  relates  to  corpora- 
tions in  general,  while  section  5613 
relates  only  to  a particular  class 
of  corporations,  to  wit,  building  and 
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loan  associations.  In  such  case 
the  rule  applicable  Is  that  'where 
there  Is  one  statute  dealing  with 
a subject  In  general  and  compre- 
hensive terms  and  another  dealing 
with  a part  of  the  samo  subject  In 
a more  minute  and  definite  way, 
the  two  should  be  read  together 
and  harmonized.  If  possible,  with 
a view  to  giving  effect  to  a con- 
sistent legislative  policy;  but 
to  the  extent  of  any  necessary 
repugnancy  between  them,  the 
special  will  prevail  over  the 
general  statute.  Where  the 
special  statute  Is  later.  It  will 
be  regarded  as  an  exception  to, 
or  qualification  of,  the  prior 
general  one;  and  where  the  general 
act  Is  later,  the  special  will  be 
construed  as  remaining  an  exception 
to  Its  terms,  unless  It  Is  repealed 
In  express  words  or  by  necessary 
Implication.  • I'evis,  et  al.  v. 

Foley,  325  Mo.  1050,1054,  30  S.  W. 
(2d)  68,  69;  State  ex  rel.  i*uchanan 
County  v,  Fulks,  296  io.  614,  626, 

247  S.  W.  129;  State  ex  Inf.  barrett 
v.  Imhof  i',  291  in o.  603,  617,  238  S.W. 
122.  If  there  be  any  repugnancy  be- 
tween these  two  statutes,  the  general 
statute,  section  4566, must  yield  to 
the  special  statute,  section  5613." 


In  view  of  the  above.  It  Is  the  opinion  of 
this  department  that  Section  13551,  which  relates  specifically 
to  chiropractors,  constitutes  an  exception  to  Section  9046,  It 
having  been  enacted  at  a later  date  prevails  as  to  chiro- 
practors and  gl Vos  them  the  right  to  report  and  certify  to 
deaths  and  requires  their  report  and  certification  to  be 
accepted  by  the  registrar. 


Your?  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 

APPROVED* 


Tohii  . HOF.' MAR,  Jr. 
(Actlnr)  Attorney  General 
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'COUNTY  BUDCET  ACT:  It  is  the  duty  of  county  court  in  counties 
of  50,000  popilation  or  more  to  adopt  the  budget  10  days  before 
January  1 of  eacJ  year  unless  terms  of  any  of  judges  expire,  in  which 
event  appropriation  and  and  final  order  shall  be  made  on  o-  before 
February  1* 


✓* 
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Honorable  John  H.  MoNatt, 
assistant  Proseouting  attorney, 
bt.  Louis  County, 

Clayton,  Missouri. 


Dear  dir: 


This  department  is  in  receipt  of  your  letter  of  April  10 
wherein  you  request  an  opinion  regarding  the  following  question: 

"Will  you  kindly  advise  if 
the  county  Court  of  ot.  Louis 
County  has  until  the  end  of 
the  February  Term  to  complete 
the  budget  under  the  new 
budget  naw?" 


In  the  County  Budget  Act  (Laws  of  Lo.  1953,  p.  346),  Sec- 
tions 9 to  SO  inclusive,  these  being  the  sections  governing  counties 
of  the  population  of  bt.  Louis  County,  we  do  not  find  any  direct 
reference  as  to  the  time  the  budget  is  to  be  completed  and  filed. 
However,  we  note  in  bection  14  of  the  ^ct,  page  349,  the  following: 

t 

"Except  as  hereinafter  provided, 
the  budget  shall  be  adopted  and 
the  appropriation  order  finally 
made  at  least  ten  days  before 
the  beginning  of  the  fiscal  year. 

* * * 

"In  any  year  in  which  the  terms 
of  any  of  the  judges  of  the 
county  court  expire,  the  budget 
shall  be  approved  and  the  appro- 
priation order  made  by  the  new 
court  within  thirty  days  after 
the  beginning  of  the  fiscal  year." 

bection  11,  page  347,  makes  it  the  duty  of  the  departments 
to  submit  to  the  budget  officer  the  estimates  of  their  respective 
offices  on  or  before  October  1 of  each  year.  It  is  the  duty  of 
the  budget  officer,  under  the  seme  section,  to  transmit  the  budget 
document  fully  prepared  to  the  county  court  not  later  than  November  15. 
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Bearing  in  mind  that  the  statutes  state  it  shall  be  adopted 
ten  days  before  the  end  of  the  fiscal  year  unless  the  terms  of  any 
of  the  judges  of  the  county  court  expire,  we  must  determine  what 
is  meant  by  the  term  "fiscal  year". 

In  the  case  of  dtate  ex  rel.  v.  Appleby,  136  Mo.  408,  the 
Court  held  that  the  county  fiscal  year  begins  on  the  1st  day  of 
January  and  ends  on  the  31st  day  of  December  of  each  year. 

Bpeaking  on  the  same  question  in  the  case  of  Union  darings 
Bank  v.  Jedalia,  300  Mo.  l.c.  412,  the  Court  said: 


"The  constitutional  provision, 
supra,  covers  both  counties  and 
cities.  If  the  word  ’year*  as 
therein  used  means  a calendar 
year  as  to  counties,  why  should 
it  mean  a different  thing  as  to 
cities?  .as  to  both  it  refers  to 
and  limits  the  debt-making  power 
during  the  period  of  twelve  months. 

The  particular  twelve  months,  we 
say,  as  to  counties,  is  the  twelve 
months  beginning  January  1st  and 
ending  December  31st.  Hot  only 
so,  but  we  have  so  said.  There 
the  natters  at  issue  were  the 
fiscal  transactions  of  the  counties. 
The  fiscal  year  of  the  county  by 
our  ruling  has  been  established 
as  a calendar  year,  fte  can  see 
no  reason  for  a different  rule  as 
to  cities,  in  that  cities  are  placed 
in  the  same  category  in  the  consti- 
tutional provision.  Our  statute 
relative  to  the  meaning  of  words 
(dec.  7058,  H.d.  1919)  says:  ’The 
construction  of  all  statutes  of 
this  dtate  shall  be  by  the  following 
additional  rules,  unless  such  con- 
struction be  plainly  repugnant  to 
the  intent  of  the  Legislature,  or 
the  context  of  the  same  statute: 

third,  the  word  ’month*  shall 

mean  a calendar  month,  and  the  word 
'year*  shall  mean  a calendar  year, 
unless  otherwise  expressed.*  This 
statutory  rule  may  have  no  application 
as  to  the  word  ’year*  in  the  Con- 
stitution, because  the  statute 
{Section  7058,  supra)  is  made  appli- 
cable to  statutes.  It  does  have 


honl  John  R.  McNatt  -3- 


April  17,  1936. 


application  to  dectlon  70  of  the 
Aet  of  1893  (Lavs  1893,  p.  77) 
because  the  word  'year'  ia  used 
therein.  This  is  the  original  law 
by  which  cities  of  the  third  claBS 
were  authorized  to  anticipate  and 
use  their  annual  revenue  in  advance 
of  its  actual  collection,  by  the 
issuance  of  current  revenue  bonds. 

Under  the  rule  made  by  section  7058, 
supra,  the  word  'year'  in  the  i».ct 
of  1893,  would  mean  a calendar  year, 
'unless  otherwise  expressed*  in  the 
said  lie t of  1893.  It  is  nnt  specifi- 
cally or  'otherwise  expressed'  unless 
it  can  be  said  that  the  qualifying 
word  'fiscal'  amounts  to  an  otherwise 
expression.  We  have  given  above  the 
several  definitions  of  the  term 
'fiscal  year*,  and  these  definitions 
do  not  indicate  that  such  a year 
should  differ  from  the  calender  year, 
accounts  can  be  balanced  as  well  on 
December  31st  as  upon  June  30th. 

So,  too,  settlements  can  be  made 
as  well  upon  the  one  date  as  the 
other.  There  is  no  real  reason  why 
the  so-called  'fiscal  year'  should 
not  correspond  with  the  calendar  year.  It 
is  at  least  safe  to  sty  that  if  we 
follow  the  rule  given  in  section  7058, 
supra,  in  the  construction  of  section 
70  of  the  *.ct  of  1893,  we  cannot  say 
that  it  is  therein  so  'otherwise 
expressed',  as  to  allow  us  to  say  that 
the  year  Intended  by  the  said  Act  of 
1893,  was  other  than  a calendar  year. 

The  use  of  the  word  'fiscal*  does  not 
suffice  to  change  the  situation." 


* COM CLUJ ION 

In  view  of  the  terms  of  sections  11  and  14  of  the  County 
Budget  iict,  it  is  the  opinion  of  this  department  that  it  is  the 
duty  of  the  county  Court  in  counties  of  the  population  of  dt.  Louis 
County  to  adopt  the  budget  and  make  the  appropriation  ten 
days  before  January  1 of  each  year,  unless  the  terms  of  any  of 
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the  judges  of  the  County  Court  expire,  in  rhich  event  the  appro- 
priation anti  final  order  shall  be  made  on  or  before  February  1. 


Respectfully  submitted, 


OLLIVKH  7.  BCUEI, 

assistant  Attorney  General. 


APPROVED: 


JoHM  ...  hOFFLAA,  Jr., 
(Acting)  attorney  General 


GAMBLING 


Tit-Tat-Toe  Gum  Vending  Machines  are 
Gambling  Devices 


I 


April  27,  1936 


^r.  2.  Me Quarry 
City  Attorney 
Mound  City,  .-Aissouri 


My  Dear  Sir: 


He  have  your  request  of  April  24,  1936  for 
an  opinion  relative  to  one  Tit-Tat-Toe  gum  vending 
machine.  Your  request,  in  part,  is  as  follows : 

" -hat  is,  is  the  keeping  and 
operating  of  Tit-Tat-Toe  gum 
vending  machines  a violation 
of  said  section.  In  case  you 
are  not  familiar  with  these 
machines , they  are  operated 
by  placing  a penny  in  a slot 
and  pushing  down  a short  lever. 

The  rebound  of  this  lever  will 
kick  out  a round  piece  of  urn 
and  at  the  same  time  whirl 
three  rollers  or  discs  which 
are  covered  with  red  crosses 
and  circle,  certain  combinations 
of  which  will  indicate  that  the 
player  either  will  or  will  not 
get  adalt-1  onal ’ points ' , which 
sa’d  points  run  f rom  t en  to  100 
and  may  be  and  is  used  to  pur- 
chase additional  gum  or  other 
goods  — usually  candy  or  beer, 
cigarettes  or  cigars. 

"The  point  is,  the  player  will 
always  get  a piece  of  gum  that 
regularly  sells  for  a penny. 

In  your  opinion  Is  this  * Keeping 
Gaming  Devices*  as  prohibited 
by  above  section?" 
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faction  4287,  Revised  Statutes  Missouri  1929, 
defining  certain  criminal  offenses,  and  particularly  In- 
cluding the  offense  of  setting  up  or  keeping  any  table 
or  'ambling  device.  Is  broad  enough  to  Include  the  Tlt- 
Tat-ioe  machine  outlined  In  your  letter* 

Section  4314,  Revised  Statutes  Missouri  1929, 
makes  It  a criminal  offense  to  set  up  or  establish  any 
lottery.  The  three  essential  elements  of  a lottery 
are?  (1)  prize,  (2)  consideration,  and  (3)  chance.  State 
v.  dimmers  on  1 £.  ft.  (2d)  109.  The  lottery  statute  has 
been  held  to  apply  to  •suit*  clubs.  State  v.  Meyer  tailor- 
ing Company  25  S.  W.  (2d)  98,  and.  In  other  opinions  of 
this  office,  we  have  held  that  It  applied  to  ’bank  night,* 
•the  rocket  machine,*  ‘the  sportsman  machine,'  'ball 
machines,'  'whiffle  boards*  and  'weekly  drawings,'  all 
of  which  have  the  three  essential  elements  of  lottery,  as 
outlined  by  you  In  the  Tlt-Tat-Toe  gum  vending  machines. 

It  Is,  therefore,  the  opinion  of  this  office 
that  the  Tlt-Tat-Toe  gum  vending  machine,  as  described  In 
your  letter,  is  a gambling  device  prohibited  by  Section 
4287,  and  a lottery  within  the  provisions  of  Section  4314, 
Revised  Statutes  Missouri  1929. 


Respectfully  submitted. 


PRAKKLIN  i.  R AGhV 

Assistant  Attorney  General 


APPROVED: 


Joriu'A.  Korean,  Jr. 

(Actlnr ) Attorney  General 


FERiLC 


PHYSICIANS  AND  SURGEONS: 


Certificate  of  dean  of  reputable 
medical  school  that  an  applicant 
has  met  the  requirements  of  said 
school  and  will  be  issued  a diploma 
is  sufficient  to  permit  an  applicant 
to  take  the  examination  for  a license 


sractice  medicine. 


,*ay  19, 


&.  T.  iucGaugh,  M.  D. 

State  Health  Commissioner 
State  ooard  of  Health 
Jefferson  Clty,-iissourl 


Dear  Dr.  McGaurrh: 


1936 


Ihis  will  acknowledge  receipt  of  your 
letter  requesting  an  opinion  from  this  Department,  which 
reads  as  follows: 


"I  am  writing  to  know  whether 
or  not  the  ooard  could  legally 
accept  medical  students  for  the 
State  ooard  examination  who  have 
not  received  their  medical  di- 
plomas and  who  have  not  presented 
their  medical  diplomas  for  veri- 
fication before  the  examination, 
but  can  furnish  a statement  from 
the  Dean  of  the  Medical  School 
that  they  have  met  all  the  re- 
quirements of  a reputable  medical 
school  and  would  be  graduated 
and  receive  their  diplomas  In  a 
few  days.  The  board  feels  sure 
that  these  boys  will  be  graduated 
and  receive  their  diplomas,  and 
the  Dean  will  furnish  a state- 
ment to  that  effect.  In  other 
words,  will  it  permissible  to 
let  these  boys  take  the  examina- 
tion and  verify  their  diplomas 
before  issuing  their  license. 

"The  Statute  reads  that  they 
shall  furnish  satisfactory 
evidence  of  having  attended 
throughout  at  least  four  terms 
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of  thirty-two  weeks  of  actual 
Instruction  In  each  term  and 
of  having  received  a diploma 
from  some  reputable  medical 
college  that  enforces  require- 
ments of  four  terms  of  thirty- 
two  weeks  of  actual  Instruction 
in  each  term,  including  two 
years » experience  In  operative 
and  hospital  work  at  time  of 
graduation, 

"Kindly  let  us  hear  from  you 
at  your  very  earliest  con- 
venience In  regard  to  the  matter, 
in  order  that  we  may  have  time 
to  change  the  dates  if  it  Is 
necessary.  The  examination  Is 
scheduled  for  the  4,  5 and  6 of 
June," 


Section  9113,  Revised  Statutes  Missouri  1929, 
provides,  in  part: 


"All  persons  appearing  for 
examination  shall  make  ap- 
plication in  writing  to  the 
secretary  of  the  said  board 
thirty  days  before  the  meet- 
ing. They  shall  furnish 
satisfactory  evidence  of 
their  preliminary  qualifica- 
tions, to-wlt,  a certificate 
of  graduation  from  an  accredited 
hidh  school,  or  Its  equivalent. 
They  shall  also  furnish  satis- 
factory evidence  of  having 
attended  throughout  at  least 
four  terms  of  thirty-two  weeks 
of  actual  instruction  in  each 
term  and  of  having  received  a 
diploma  from  some  reputable 
medical  college  that  enforces 
requirements  of  four  terms  of 
thirty-two  weeks  of  actual 
instruction  in  each  term,  in- 
cluding two  years  * experience 
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In  operative  and  hospital  work 
at  time  of  graduation;  * * » ” 


From  the  above  sect Ion, we  think  It  plain 
that  a person  appearing  for  examination  for  a license  to 
prectlce  medicine  In  this  state  must  have  received  a di- 
ploma from  some  reputable  medical  colleaa  that  enforces 
requirements  of  four  terms  of  thirty-two  weeks  of  actual 
Instruction  In  each  term,  includin  : two  years1  experience 
In  operative  and  hospital  work  at  the  time  of  graduation. 
The  question  to  be  determined  Is, whether  a certificate 
of  the  dean  of  such  a medical  school  that  a person  desir- 
ing to  take  the  examination  has  met  all  the  requirements 
for  graduation  and  will  receive  a diploma  in  a few  days, 
is  equivalent  to  a diploma  within  the  meaning  of  Section 
9113,  8upra,and  will  permit  such  an  applicant  to  take  the 
examination  for  a license  to  practice  medicine  within 
this  state, 

A similar  question  was  passed  on  in  the 
case  of  Levin  v,  ooard  of  Medical  Examinersof  California 
239  fac.  410,  The  Court,  at  1,  c,  pages  411,  412,  said: 

M'Ihe  sole  question  here  presented, 
therefore.  Is  whether  or  not  pe- 
titioner In  legal  contemplation 
was  possessed  of  a diploma  from 
the  medical  college  mentioned  at 
tlie  time  he  was  permitted  to  take 
his  examinations  before  the  board 
of  medical  examiners  of  the  state 
of  Michigan. 

"If  the  act  of  such  board  permitting 
him  to  take  the  examinations  before 
his  diploma  could  be  actually  made 
out  and  Issued  to  him  constituted 
the  maintaining  of  a standard  not 
equal  to  this  state,  then  petition- 
er 1 8 not  entitled  to  the  relief 
sought.  If,  on  the  other  hand, the 
posresslon  by  him  of  the  certificate 
and  the  subsequent  Issuance  to  him 
of  his  diploma  was  to  all  legal 
Intents  and  purposes  the  possession 
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by  him  of  a diploma, then  It 
is  conceded  petitioner  Is  en- 
titled to  a license  on 
reciprocity, and  it  should  be 
Issued  to  him.  To  state  the 
question  is  to  answer  It.  The 
certificate  was  to  all  intents 
and  purposes  the  equivalent  of 
a diploma.  It  certified  that 
petitioner  had  passed  his  final 
exa"InatIons ,and  he  was  there- 
fore entitled  as  a matter  of 
right  to  a diploma  .Nenlson  v. 
Lincoln  medical  College,  81  Neb. 
533,  116  N.  W.  294,  17  L.  R.  A. 
(N.S.)  930.  Moreover,  the  di- 
ploma was  in  fact  Issued  to  him 
before  he  was  granted  his  license. 
To  say  that  under  such  circum- 
stances he  was  not  possessed 
of  a diploma  entitling  him  to 
take  his  examinations  would  be 
to  put  a narrow  construction 
upon  our  statute,  which  requires 
the  filing  of  a diploma  prior 
to  the  taking  of  examinations, 

The  statute  should  receive  a 
reasonable  construction,and  the 
spirit  and  reason  should  prevail 
over  the  letter." 


CONCLUSION 


In  view  of  the  above.  It  Is  the  opinion  of 
this  Department  that  a certificate  from  a dean  of*  a reputable 
medical  bbllege  that  enforces  requirements  of  four  terms  of 
thirty-two  weeks  of  actual  instruction  In  each  term.  In- 
cluding two  years*  experience  in  operative  and  hospital  work 
at  time  of  graduation,  that  an  applicant  to  take  the  examina- 
tion for  a license  to  practice  medicine  within  this  state 
has  completed  all  the  requirements  of  such  school  and  will  be 
graduated  and  receive  his  diploma  in  a short  time,  is 
sufficient  to  permit  such  an  applicant  to  take  the  examination 
for  a license  to  practice  medicine  within  this  state,  and  Is 
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a substantial  compliance  with  the  statute  which  requires 
an  applicant  at  the  time  of  taking  the  examination  to 
have  a diploma  from  a reputable  medical  school. 

It  le  our  further  opinion,  however,  that 
such  an  applicant  should  not  be  Issued  a license  by  the 
State  ooard  of  Health  to  practice  medicine  within  this 
State  until  he  has  actually  received  his  diploma  and 
satisfactory  evidence  of  such  fact  has  beai  furnished  the 
State  ooard  of  Health. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


jontf  ..  "Jr. 

(Actinr)  Attorney  General 


JET : LC 


HOTELS 


—TOURIST  CAMPS i Tourist  Camps  with  ten  or  more  guest 

rooms  are  to  "be  inspected  and  licensed 

as  hotels# 


June  9,  1936. 


1 


S*  T.  Me  Ci  a ugh,  M.  D* 

State  Health  Commissioner 
Jefferson  City,  Missouri 

Dear  Doctor  McGaugh: 

fte  acknowledge  your  request  for  an  opinion  dated 
June  2,  1936,  which  reads  as  follows: 


"Would  the  owner  of  a Tourist  Camp 
consisting  of  ten  or  more  cabins 
which  were  rented  as  places  of  lodg- 
ing, he  required  to  pay  a Hotel 
License  Fee?" 


Article  VII,  Chapter  95,  R.  S.  Mo*  1923,,deals  with 
health,  safety  and  sanitary  requirements  of  hotels,  inns 
and  boarding  houses,  operating  in  the  State  of  Missouri, 
and  is  a health  measure  enacted  within  the  police  powers 
of  the  Legislature*  Section  13084  R*  S.  Mo*  1929  of  said 
chapter  makes  it  the  duty  of  the  Food  and  Drug  Commissioner 
to  Inspect  hotels  annually*  Section  13091  R*  S.  Mo.  1929 
defines  certain  buildings  or  structures  to  be  hotels  within 
the  meaning  of  Article  VII,  Chapter  93,  R*  S.  Mo*  1929, 
and  reads: 


"That  every  building  or  other  struct- 
ure, kept,  used,  maintained,  adver- 
tised or  held  out  to  the  public  to 
be  a place  where  sleeping  accomoda- 
tions are  furnished  for  pay  to 
transient  or  permanent  guests,  in 
which  ten  or  more  rooms  are  furnished 
for  the  accommodation  of  such  guests, 
whether  with  or  without  meals,  shall 
for  the  purpose  of  this  article  be 
deemed  a hotel,  and  upon  proper  ap- 
plication the  food  and  drug  c octal  a - 
aioner  shall  issue  to  such  above 
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described  business  a license  to  con- 
duct a hotel:  Provided «,  that  it 
shall  be  unlawful  for  the  owner  of 
any  such  building  or  other  structure 
to  lease  or  let  the  same  to  be  used 
as  a hotel  until  the  sane  has  been 
inspected  pnd  approved  by  the  food 
and  drug  conmiss loner • " 

Section  13094  R*  S.  Mo*  1929,  provides  how  guest  rooms 
are  to  be  enumerated  on  inspection  and  reads: 

"In  all  hotels  within  the  meaning 
of  this  article  the  parlor,  dining 
room,  kitchen  and  office  shall  be 
construed  to  mean  guest  rooms*" 

Section  13093,  R*  3*  Mo*  1929,  provides  for  the  issu- 
ance and  revocation  of  hotel  licenses  in  Missouri,  and 
also  the  graduated  fee  for  the  license  to  operate  a hotel 
in  this  State* 

The  whole  query  turns  on  the  point  as  to  whether  a 
tourist  camp  operating  in  this  State  with  ten  or  more 
guc at  cabins  fall  within  the  provisions  of  the  Statutes, 
and  tne  common  law  of  Missouri,  regulating  the  inspect- 
ion of  hotels,  inns  and  boarding  houses* 

In  the  case  of  Metslor  v*  The  Terminal  Hotel  Company 
116  3.  W.  1037}  155  Mo.  ADp.  410,  1.  c*  415,  Section  1039, 
supra,  was  construed*  That  Court  held  that  a place  where 
lodging  is  furnished  to  transient  guests,,  as  well  as  one 
where  both  lodging  and  food  are  furnished  Is  a hotel  within 
the  meaning  of  Article  VII,  Chapter  93,  R*  3*  Mo*  1929* 

The  fact  that  accommodations  were  not  contiguous  did  not 
change  a hotel  to  be  something  else*  The  Court  said: 

"Suffice  to  say  as  far  as  public 
policy  is  concerned,  e vtji  , sound 
reason  for  enforcing  the  full  re- 
sponsibility of  innkeepers  obtains 
with  as  much  strength  against  the 
keepers  of  hotels  who  accept  tran- 
sient guests  as  lodgers  only,  as 
against  those  who  entertain  with 
both  lodging  and  food*  And  if  this 
responsibility  ought  to  be  remitted 
in  some  measure,  the  duty  is  legis- 
lative, not  Judicial*  To  all  appear- 
ances defendant  *s  establishment  was 
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a fully  equipped  Inn  or  hotel  where 
both  lodging  and  meals  could  be  oro- 
cured  by  a guest*  It  took  no  measures 
to  advise  guests  to  the  contrary  and 
no  doubt  derived  patronage  from  the 
fact  that  a restuarant  was  at  hand 
and  seemingly  appurtenant*  Persons 
stopping  In  the  hotel  would  have  the 
right  to  presume  defendant  was  act- 
ing as  an'  lnkeeper*  This  ruling  we 
think.  Is  In  accord  with  decisions 
which  have  dealt  with  the  question* 

* * * It  is  commonly  understood  a 
place  of  transient  resort  like  de- 
fendant's Is  a hotel  or  Inn,  and 
our  statutes  touching  inns  and  inn- 
keepers point  to  the  like  legislative 
opinion*" 

CQNC-.USIOM* 


To  say  that  tourist  camps  are  not  hotels  within  the 
meaning  of  Section  13091,  supra,  would  defeat  the  legis- 
lative intention  in  said  section  to  protect  the  wayfaring 
public  in  their  health  and  safety  against  those  who  enter- 
tain transients  or  permanent  guests  with  sleeping  accom- 
modations for  pay* 

The  Legislature  realized  that  without  Section  13091, 
supra,  proprietors  of  tourist  camps  might  reason  that  they 
do  not  keep  an  inn  in  the  ancient  sense  of  the  word*  By 
Section  13091,  supra,  the  Legislature  extended  the  extra- 
ordinary common  law  liability  of  the  auxiliary  statutory 
regulations  of  Innkeepers  to  Include  proprietors  of  build- 
ings and  other  structures,  who  in  the  main  offer  the  same 
or  similar  public  service  to  the  wayfaring  public  as  Inn- 
keepers offer* 

The  common  law  and  statutory  regulations  affecting 
innkeepers  was  first  established  centuries  ago  because 
traveling  was  attended  with  great  danger  to  the  life, 
health,  safety  and  property  of  the  traveler  In  strange 
parts*  Methods  of  traveling  have  changed  today*  Instead 
of  wayside  inns  we  have  hotels  and  wayside  tourist  camps, 
but  with  the  change  of  the  traveler's  public  accommoda- 
tions, the  reason  for  the  old  law  has  not  vanished*  Public 
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policy  In  this  day  demands  that  the  life,  health,  safety 
and  property  of  the  wayfaring  traveler  be  reasonably 
safeguarded,  hence,  this  Inspection  and  regulation  of 
hotels  and  Inns  by  the  Board  of  Health  extends.  In  our 
opinion,  to  tourist  camps  of  ten  or  more  guest  rooms* 
Such  was  the  Intention  of  the  Legislature* 


Resnectfully  submitted 


WM.  OKR  SAWYERS 

Assistant  Attorney  General* 


APPROVED* 


JOHH  Vv  • KtiLFJfiW,  Jr* 

(Acting)  Attorney  General* 


WOS:H 


FOOD  AND  DRUGS;  Whether  coloring  added  to  "orange  drinks'1 

adulterates  such  is  question  of  fac*  — 
color  added  to  "orange  drinks"  unless 
stated  on  container  In  which  sold,  is 
misbranded. 


Honorable  K . T,  cGaugh,  i . D. 
State  nealth  Commissioner 
State  Board  of  health 
Jefferson  City,  .’Aissouri 


Dear  , c >augh : 


x'hls  is  tc  acknowledge  your  etter  as  follows: 

"I  am  requesting  an  opinion  as  to  the 
sale  of  orange  drinks  within  the  State 
as  regards  color,  that  is  whether  or 
not  artificial  coloring  can  be  added 
to  orange  drinks." 

At  the  outset  of  this  opinion  we  desire  to  c all  your 
attention  to  the  fact  that  we  do  not  know  what  you  mean  by 
the  term  "orange  drinks,"  We  assume  that  it  is  a drink 
which  is  represented  as  being  made  solely  from  the  juice  of 
oranges  and  not  the  drink  "orangeade"  as  com  only  known, 
Thus,  assuming  the  or*  emise  that  orange  drinks  are  composed 
solely  from  the  Juice  of  oranges,  re  proceed  with  your 
inquiry. 


The  regulating  of  food  and  drugs  in  the  State  of 
-Missouri  as  to  adulteration  and  miaoranding  is  an  exercise 
of  the  police  power  and  solely  an  inspection  law.  Coca 
Cola  Bottling  Co.  et  al.  v.  J-losby,  233  S.  W.  446;  otate  v. 
Leif.  248  o.  722. 

Article  2,  Chapter  y3,  ft.  S.  .o.  1929,  pertains  to 
adulteration  and  misbranding  of  food  and  drugs.  Section 
13017,  of  said  article  and  chapter  define s"f oocP  as  follows: 

"The  term  ’food,’  as  used  in  this  article, 
shall  include  all  articles  used  for  food. 


.on . A.  T.  McGfa  gh,  M.  D 


-2- 


June  19,  1936 


drink,  confectionery  cr  c ndiment  by 
man  or  animal,  whether  simple,  mixed 
or  compound,” 


Section  15019,  R.  S,  Xo.  1929,  provides  when  food 
is  deemed  to  . e adulterated,  and  in  part  provides  as  follows 

”Food  shall  be  deemed  to  be  adulterated: 

1.  If  any  substance  or  substances  have  been 
mixed  with  it  so  as  to  lower  or  depreciate 
or  Injuriously  affect  its  strength,  quality 
or  purity.  * * * * * 4.  If  it  is  mixed, 
colored,  coated,  polished,  powdered  or 
stained  in  a manner  whereby  damage  or 
inferiority  is  concealed;  or  if,  b^_  any 

means,  it  is  made  to  appear  to  be  better 
or  oi'~gr eater  value  than  it  really  is.'’ 

Section  13020,  R.  S.  fco.  1929,  defines  the  term 
"misbranded, " 

Section  13022,  R.  S.  lio.  1929,  provides  when  food  is 
deemed  to  be  misbranded  and  provides  in  part  as  follows: 

"In  the  case  of  food  as  herein  defined,  an 
article  shall  also  be  deemed  to  be  misbrand- 
ed: 1,  If  it  is  an  imitation  of,  or  is 
offered  for  sale  or  sold  under  the  distinctive 
name  of  another  a tide, 

2,  If  it  be  labeled  or  branded,  tagged, 
stenciled  or  marked  so  as  to  deceive  the 
purchaser,  or  purport  to  be  a foreign  pro- 
duct when  not  so. 


“if  ‘if  V V ^ # 

6.  Provided,  that  an  article  of  food 

which  does  not  contain  any  added  poisonous 
or  deleterious  ingrodients  shall  not  be 
deemed  misbranded  in  the  following  cases, 
viz.:  -»  *(2)  In  the  case  of  articles 

labeled,  branded,  stenciled,  or  tag  ed  so 
as  to  plainly  indicate  that  they  are  mixtures. 
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compounds,  imitations  or  blends,  and 
the  word  •mixture,'  'compound,’* 

'imitation,'  or  'blend,'  as  the  case  may 
be,  is  plainly  stated  on  the  package  or 
container  in  which  they  are  offered  for 
sale:  Provided,  that  the  term  'blend,* 
as  used  herein,  rhall  be  construed  to  be 
a mixture  of  like  substances,  not  x&uding 
harmless  coloring  and  flavoring  ingred- 
ients used  for  the  purpose  of  coloring 
ana  flavoring  only;  * a * 

Sections  13030,  13031,  15032  and  13033,  H.  S.  o. 
1929,  ••late  to  non-alcoholic  drinks  such  as  ginger  ale, 
sod  water,  lemonade,  orangeade  etc.  However,  as  we  have 
arsumed  that  orange  drinks  mean  those  drinks  made  solely 
from  the  juice  of  oranges  and  not  a non-alcoholic  drink  as 
defined  in  the  aoove  Sections  13030-33,  Inclusive,  we  do  not 
in  this  opinion  quote  from  those  sections  us  they  do  not 
relate  to  orange  drinks. 

From  the  above  and  foregoing  it  is  our  opinion  that 
if  coloring  is  added  to  orange  drinks  and  auen  lowers  or 
depreciates  or  injuriously  affects  its  strength,  quality 
or  purity,  or  by  adding  the  colorin  damage  or  inferiority 
of  the  drink  is  c mcealed  or  it  is  a means  bv  which  said 
drink  appears  to  be  better  or  of  greater  value  than  it 
really  is,  then  such  would  amount  to  an  adulteration  of  the 
orange  drink  and  would  be  violative  of  section  13019,  R.  S, 
Mo.  1929.  hether  or  not  coloring  added  to  orange  drinks 
makes  said  drinks  adulterated  would  be  a question  of  fact 
which  your  Department  will  have  to  determine.  This  Depart- 
ment does  not  know  whether  the  coloring  added  to  orange 
drinks  would,  in  fact,  affect  Its  quality  or  purity  or 
conceal  its  Inferiority.  However,  if  you  determine  as  a 
fact,  that  coloring  added  to  orange  drinks  does  not  adulter- 
ate such,  yet  said  orange  drinks  must  he  plainly  labeled 
or  branded,  tagged,  stenciled  or  marked  so  as  to  not  deceive 
the  purchaser. 
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It  is  our  further  opinion  that  orange  drinks  that 
have  artificial  coloring  added  to  same  would  be  misbranded 
unless  such  fact  was  stated  on  the  container  or  the  package 
in  which  such  are  sold  or  offered  for  sale. 


Yours  very  truly. 


Ja  me  s L . Hor  nBo  a tel 
Assistant  Attorney-General 


APPROVED: 


attorney -General 


JLHxEO 


STATE  BOARD  OF  HEALTH: 


REGISTRATION  OF  BIRTHS  AND  DEATHS: 


Local  registrar  cannot  issue 
certified  copies  of  birth  and 
death  certificates  and  charge 
therefor. 


July  28,  1936 


E.  T.  McGaugh , M.  D. 

State  Health  Commissioner 
State  Board  of  Health 
Jefferson  City , Missouri 


FI  LED 

59 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads  as 
follows : 


"Section  9060  Revised  Statutes  of 
Missouri  for  1929  provides: 

"'The  state  registrar , shall  upon 
request , furnish  any  applicant  a 
certified  copy  of  the  record  of 
any  birth  or  death  registered 
under  provisions  of  this  article, 
for  the  making  and  certification 
of  which  he  shall  be  entitled  to 
a fee  of  fifty  cents,  to  be  paid 
by  the  applicant.  And  any  such 
copy  of  the  record  of  a birth  or 
death,  when  properly  certified  by 
the  state  registrar  to  be  a true 
copy  thereof,  shall  be  prima  facie 
evidence  in  all  courts  and  places 
of  the  facts  therein  stated.  For 
any  search  of  the  files  and  records, 
when  no  certified  copy  is  made, 
the  state  registrar  shall  be  en- 
titled to  a fee  of  fifty  cents  for 
each  hour  or  fractional  hour  of  time 
of  search,  to  be  paid  by  the  applicant. 
And  the  state  registrar  shall  keep  a 
true  and  correct  account  of  all  fees 
by  him  received  under  these  pro- 
visions, and  turn  the  same  over  to 
the  state  treasurer. ' 
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"The  State  Board  of  Health  has 
promulgated  the  following  regu- 
lation pertaining  to  the  above 
section  (page  10  of  'regulations 
and  Instructions  Governing  the 
Registration  of  Births  and  Deaths 
and  Disposal  of  Dead  Bodies'  1935): 

"'No  local  registrar  has  the  legal 
right  to  issue  a certified  copy  of 
a birth  or  death  certificate , either 
free  or  for  pay.  The  state  registrar 
at  the  central  office  in  Jefferson 
City  has  the  sole  right  to  issue 
certified  copies  of  certificates 
of  births  or  deaths.' 

"I  desire  and  will  appreciate  your 
opinion  on  the  following  questions: 

"1.  May  a local  registrar  of  the 
State  Board  of  Health  issue  certified 
copies  of  birth  or  death  certificates 
and  make  a charge  therefor,  or  is 
this  authority  lodged  solely  in  the 
state  registrar? 

"2.  If  a local  registrar  has  such 
authority,  must  he  account  to  the 
State  Treasurer  for  fees  received 
by  him?" 

It  is  clear,  from  a reading  of  Chapter  52,  Article 
2, Revised  Statutes  Missouri  1929, which  relates  to  the 
registration  of  births  and  deaths,  that  the  local  registrars 
and  sub-registrars  are  subordinate  to  and  under  the  control 
and  supervision  of  the  state  registrar  of  vital  statistics. 

Section  9058,  Revised  Statutes  Missouri  1929, 
which  specifies  the  duties  of  local  registrars,  requires, 
among  other  things,  that  the  local  registrar  shall  make  a 
copy  of  each  birth  and  death  certificate  registered  by 
him  in  a record  book  of  approved  form,  to  be  kept  and 
permanently  preserved  in  his  office  as  a local  record  of 
such  births  and  deaths  and  that  he  shall,  on  the  10th  day 
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of  each  month,  transmit  to  the  state  registrar  all  original 
certificates  registered  by  him  during  the  preceding  month. 

Said  section  reads,  in  part,  as  follows: 

"*  * * He  shall  also  make  a complete 
and  accurate  copy  of  each  birth  and 
death  certificate  registered  by  him 
in  a record  book  of  approved  form, 
to  be  kept  and  permanently  preserved 
in  his  office  as  the  local  record 
of  such  birth  and  death,  in  such 
manner  as  directed  by  the  state 
registrar.  And  he  shall,  on  the 
tenth  day  of  each  month,  transmit 
to  the  state  registrar  all  original 
certificates  registered  by  him 
during  the  preceding  month.*  * *" 

Neither  the  above  section  nor  any  other  section 
makes  it  the  duty  of  or  authorizes  the  local  registrar  to 
furnish  any  person  with  a certified  copy  of  the  record  of 
any  birth  or  death.  Furthermore,  it  would  be  impossible 
for  the  local  registrar  to  give  a certified  copy  of  the 
original  birth  or  death  certificate  after  it  has  been 
transferred,  as  required  by  law,  to  the  state  registrar. 

All  he  could  do  would  be  to  furnish  a certified  copy  of  the 
copy  which  he  is  required  to  make  and  keep.  The  statutes 
do  not  authorize  him  to  do  this  or  make  any  charge  for 
so  doing.  Such  a certified  copy  of  a copy  would  not  be 
admissible  as  evidence. 

22  Corpus  Juris,  section  948,  page  826,  reads, 

in  part, 

"As  a general  rule  a certified 
copy  of  an  official  copy  or 
other  transcript  of  a record  is 
not  admissible  in  evidence." 

On  the  other  hand,  under  the  provisions  of  Section 
9060,  Revised  Statutes  Missouri  1929,  quoted  in  your  letter, 
it  is  specifically  made  the  duty  of  the  state  registrar  to 
furnish,  upon  request,  any  applicant  a certified  copy  of  the 
record  of  any  birth  or  death  registered  under  the  provisions 
of  Article  2 of  Chapter  52  of  the  Revised  Statutes  of  Missouri 
1929,  and  such  certified  copy  is  prima  facie  evidence  in  all 
courts  and  places  of  the  facts  therein  stated.  For  making  and 
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certifying  to  such  records  the  state  registrar  is  entitled 
to  a fee  of  fifty  cents  which  is  to  be  turned  over  to  the 
State  Treasurer. 


CONCLUSION 


In  view  of  all  the  above,  it  is  the  opinion  of 
this  department  that  a local  registrar  does  not  have  the 
authority  to  issue  certified  copies  of  birth  and  death 
certificates  and  make  a charge  therefor,  and  that  the 
authority  to  issue  and  charge  for  certified  copies  of 
birth  and  death  certificates  is  lodged  solely  in  the  state 
registrar . 


Yours  very  truly , 


J.  E.  TAYLOR 

Assistant  Attorney  General 

APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 
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TAXATION:  Redemption  of  delinquent  property  subsequent  to  the 
second  tax  sale. 


L 

September  7,  1936 


Hon.  John  H.  IlcNatt , 

.ssist^nt  Prosecuting  Attorney, 
St.  Louis  County, 

Clayton,  Missouri. 


<k' 


4 


Dear  sir: 


This  department  acknowledges  your  request  Tor  an 
opinion  under  date  of  August  26th,  wherein  you  state  as 
follows: 


’’our  Collector  would  li^e  to  know 
whetner  or  not  the  purchaser  of 
property  at  a tax  sale  ks  any  right 
to  redeem  after  he  has  defaulted  in 
the  payment  of  taxes  and  there  is  a 
second  sale.  In  other  words,  can  the 
purchaser  at  the  first  tax  sale  coi^e 
in  subsequent  to  the  second  tax  sale, 
pay  up  the  taxes  and  redeem  as  against 
the  second  purchaser. 

"This  situation  has  arisen  here  and  we 
would  appreciate  an  opinion  froxu  your 
office. " 

Laws  of  . Issouri,  1933,  Section  9956a,  page  437, 
sets  out  the  msnner  of  redeeming  property  sold  for  taxes, 
as  follows: 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons h^vinr  en  interest  therein,  nay 
redeem  the  S3me  at  any  tine  during  the 
two  years  next,  ensuin'  , in  the  following 
manner:  By  naying  to  the  county  col- 
lector, for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  full  sum  of  the 
purchese  money  named  in  his  certificate 
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of  purchase  and  all  the  costa  of  the 
s_le  to  ether  with  interest  at  the  rate 
specified  in  such  certificate,  not  to 
exceed  ten  peroentuu  annually,  with  all 
subsequent  taxes  which  have  been  paid 
trereon  by  the  purchaser,  his  heirs  or 
assigns,  with  interest  et  the  rate  of 
eipiit  per  centum  per  annum  ou  such 
tsxes  subsequently  paid,  and  in  addition 
thereto  tie  person  redeeming  any  land 
shell  nay  the  costs  incident  to  entry 
of  recital  of  such  redemption.  Upon 
denosit  with  the  county  collector  of  the 
amount  necessary  to  redeem  as  herein 
provided,  it  shall  he  the  duty  of  the 
county  collector  to  nr  II  to  the  pur- 
chaser, h3s  heirs  or  assigns,  at  the 
last  ^ostof^ice  adnress  if  knov.-n,  and  if 
not  known,  then  to  the  ad-resa  of  the 
purchaser  < s shown  in  the  record  of  the 
certificate  of  purche se,  notice  of  such 
deposit  for  reaerartion.  buch  notice, 

^iven  as  herein  proviaea,  shell  stop 
payment  to  the  purchaser,  his  heirs  or 
assign^,  of  any  further  interest  or 
penalty.  In  c <se  the  party  purchasing 
said  land,  his  heirs  or  assigns,  fails 
to  take  e tax  need  lor  the  lana  so  pur- 
chased within  six  months  after  the 
expiration  of  the  two  years  next  follow- 
ing the  date  of  sale,  no  interest  shall 
be  charged  or  collected  from  the  redeup- 
tioner  alter  that  tii^e." 

Laws  of  ...issouri,  193c,  bection  9957c,  page  440,  provides 
as  follows : 


'•^very  holder  or  a certificate  of  pur- 
chi se  shall  before  beinfc.  entitled  to 
apply  for  deed  to  any  tract  or  lot  of 
land  described  therein  pay  all  taxes  that 
have  accrued  thereon  since  the  issuance 
of  spid  certificate,  or  a ny  prior  taxes 
that  nay  remain  due  and  unpaid  on  soid 
property,  and  the  lien  for  which  was  not 
foreclosed  by  s<’le  under  which  such  holder 
makes  demand  for  deed,  and  any  urchoser 
that  shall  suffer  a subsequent  tax  to 
become  delinquent  and  p.  subsequent 
certificate  of  purchase  to  issue  on  the 
same  property  included  in  his  certificate, 
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guch  first  purchaser  shall  forfeit  his 
rli'l  tscf  priority  thereunder  to  the  sub- 
sequent rurcfcaser , and  such  suETec  uent 
purchaser  shall  et  the  time  of  obtaining 
his  certificate  redeem  said  first  certifi- 
cate of  purchase  outstanding  by  depositing 
with  ti  e county  collector  the  amount  of 
said  first  certificate  with  interest  thereon 
to  the  late  of  s~id  redemption  and  the 
amount  so  paid  in  redemption  shall  become 
u part  of  said  subsequent  certificate  of 
lurch  se  ond  draw  interest  at  the  rate 
specified  in  said  first  certificate  but 
not  to  exceed  ten  percent  per  annum  from 
the  d te  of  payment,  said  holder  of  & 
certificate  or  purchase  permitting  a sub- 
eequent  certificate  to  issue  on  the  earns 
property,  shall,  on  notice  from  the  county 
collector,  surrender  said  certificate  of 
purchase  on  payment  to  hi^»  of  the  redemption 
money  p.id  by  the  subsequent  purchaser. " 

It  is  specifically  provided  th.  t the  first  purchaser  shall 
forfeit  his  rights  of  priority  to  the  subsequent  purchaser,  and  we 
are  therefore  of  the  opinion  that  the  urchaser  at  the  first  tax 
sale  can  not  come  in  subsequent  to  the  second  tax  sale,  pay  up  the 
taxes,  end  redee  as  aiyuinbt  the  second  purchaser. 


Respectfully  submitted. 


• Y3ZvS , 

...s  1st tnt  Attorney  General. 


^fJrhOVimf : 


1.  -I1  i . , Jl  . , 

(iuCting)  attorney  General. 


MrtrHit 


C0UOTI-3  - Contracts:  County  Court  cannot  -ontract  for  a rock 

crusher  when  part  payment  must  be  mad.  £0Lre^u”’?n”af  if^Sch 

year  • withoutryiolatlng  bounty  Budget 

Act  If  sufficient  funds  remain  in  Classes  5 and  6 even  though  same 
was  not  included  in  the  estimate  for  the  fiscal  year. 

*T-  / -9^ 
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lir.  C.W.  iiclLim, 

County  Clerk, 

•Jorth  County, 

Grant  City,  Missouri. 


FILED 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
recent  date,  making  the  following  inquiry: 

" Can  the  Torth  County  Court 
buy  a rock  crusher  at  this 
time,  paying  part  down  and 
obligating  the  county  court 
next  year  to  pay  the  re- 
mainder?" 


In  this  instance,  the  question  to  be  determined  is 
whether  or  not  the  county  court  can  contract  this  year  for  a 
rock  crusher,  paying  a stipulated  amount  down  at  the  time  of  the 
purchase  and  obligating  the  county  to  pay  the  remainder  next 
year.  Your  letter  is  supplemented  by  a letter  from  kr.  bolter 
of  the  Karcher-'Volter  Equipment  Company  to  the  effect  that  V500 
is  to  be  paid  at  tills  time  and  the  balance  of-  $1750  is  to  be 
paid  February  15,  1937. 

It  is  a general  rule  of  lew  that  a county  court  cannot 
obligate  funds  or  the  revenue  of  future  years  for  past  or  present 
indebtedness.  ’7e  think  the  decision  in  the  case  of  Trask  v. 
Livingston  County,  210  ko.  582  prohibits  your  county  from  con- 
tracting for  the  rock  crusher  at  the  present  time  wherein  it 
obligates  itself  to  pay  i*500  at  the  time  of  purchase,  the  balance 
to  be  paid  in  the  year  1937  out  of  the  1937  revenue. 

jx  more  recent  case  In  which  all  the  prior  authorities 
are  reviewed  and  in  which  the  determining  factor  is  whether  or 
not  the  contract  is  executory  and  contingent  is  that  of  Ebert  v. 
Jackson  County,  70  o.W.  (2d)  918,  wherein  the  court  passes  on 
the  question  of  a county  binding  itself  to  pay  rent  in  future 
years.  In  that  ~ase  the  Court  said  (l.c.  920): 
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"In  the  instant  case  the  con- 
tract was  not  executory  and 
contingent.  It  purports  to  bind 
the  county  to  pay  plaintiff 
$4,320  for  the  use  of  the  room 
for  four  years,  beginning  august 
1,  1925,  payable  $90  on  the  first 
day  of  each  month,  in  advance. 
These  payments  were  to  be  paid 
from  the  income  and  revenue  of 
future  years  as  well  as  from  the 
income  and  revenue  provided  for 
the  year  the  contract  became 
effective.  It  was  an  uncondi- 
tional promise  made  by  the  county 
on  July  18,  1925,  to  pay  the 
rent  in  advance  on  the  first  day 
of  each  month  for  four  years. 

The  payment  of  the  rent  was  not 
contingent  upon  the  oocupancy 
of  the  room  by  the  justice  or 
on  plaintiff’s  furnishing  it  to 
the  county  for  that  purpose.” 


In  the  case  which  you  present,  we  do  not  think  there 
is  any  contingency  in  the  contract..  It  is  a definite  sum  for 
a definite  purpose  - the  oounty  obligates  itself  to  pay  a certain 
amount  for  a rock  crusher.  Therefore,  we  are  of  the  opinion  that 
if  you  contemplate  paying  the  balance  due  and  owing  for  the 
rock  crusher  out  of  1937  revenue,  the  same  is  illegal  and  void. 

Looking  at  the  question  from  the  standpoint  of  the  con- 
tract being  made  in  the  year  1936  to  be  paid  out  of  the  revenue  of 
1936,  we  are  confronted  with  the  question  of  whether  or  not  the 
debt  created  under  the  contract  exceeds  the  anticipated  revenue 
of  1936.  The  fact  that  the  county  would  not  have  the  funds  or 
collect  all  of  its  anticipated  revenue,  would  not  void  the  contract. 
We  refer  you  to  the  case  of  Batson  v.  K.err,  312  lao.  549,  wherein 
the  court  said: 

”If,  at  the  time  of  the  crea- 
tion, indebtedness  is  within 
the  income  reasonably  anticipated, 
it  is  valid.” 


Likewise,  in  the  case  of  Kirtley  v.  dchell,  36  3.W.  206, 
135  Uo.  31: 


"A  county  warrant,  duly  issued 
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for  the  legitimate  expenses 
of  the  county,  and  which, 
together  with  prior  warrants 
issued  for  the  same  purpose 
during  the  same  year,  does  not 
exceed  in  amount  the  revenue 
provided  for  that  year,  is  valid, 
though  a sufficient  amount  may 
not  be  collected  from  such  levy 
to  pay  all  warrents  so  issued," 

Class  3 of  the  Act  (Laws  of  Mo.  1933,  p.  341 ) makes  no 
reference  to  road  equipment,  referring  solely  to  the  repair  and 
upkeep  of  bridges— in  fact,  none  of  the  classes  make  reference  to 
road  funds  unless,  perhaps  the  same  could  be  Included  under  Class 
5 - contingent.  Incidental  and  emergency  expenses.  If  there  are 
sufficient  funds  without  jeopardizing  the  estimates  under  Class  5, 
we  think  the  initial  payment  on  the  rock  crusher  could  be  made 
from  the  funds  in  that  class. 

The  Legislature,  in  enacting  the  County  Budget  Act  and 
dividing  the  revenue  of  the  county  into  five  classes,  has  not 
used  specific  and  definite  terms  with  reference  to  road  and  bridge 
funds  and  has  made  no  mention  by  direct  reference  to  the  special 
road  and  bridge  fund,  for  which  every  county  in  the  State  exacts 
various  rates  of  taxation.  section  1 of  the  Budget  Act  states: 

" * * * ?Jhenever  the  term 
revenue  is  used  in  this  act  it 
shall  be  understood  and  taken 
to  mean  the  ordinary  or  general 
revenue  to  be  used  for  the 
current  expenses  of  the  county 
as  is  provided  by  this  act 
regardless  of  the  source  from 
which  derived. " 

This  department  has  never  mled  on  the  question  of  road 
and  bridge  funds  being  subject  to  the  Budget  Act  but  has  ruled  that 
the  special  hoad  and  Bridge  **und  is  not  subject  to  the  Aot.  An 
opinion  to  that  effect  was  rendered  on  January  2l,  1936  to  the 
honorable  O.a.  Kamp,  Irosacuting  Attorney  of  Montgomery  County, 
copy  of  which  is  hereto  attached,  uf  course,  if  your  county  has  any 
funds  in  Class  6 and  the  conditions  of  Class  6 can  be  net,  the  sur- 
plus could  be  used  for  the  initial  payment  on  the  rock  crusher 
irrespective  of  whether  or  not  road  and  bridge  funds  are  subject  to 
the  Act.  however,  we  are  of  the  opinion  that  the  funds  derived 
from  the  road  and  bridge  tax  are  subject  to  the  terms  of  the  Budget 
Act . 


Mr.  c .w.  McKlm 


dept.  11,  1936. 


COhCLUoIOK 


In  the  last  analysis,  the  question  resolves  Itself  Into 
whether  or  not  your  county  can  spend  the  sum  necessary  for 
the  purchase  of  the  rock  crusher  without  Jeopardizing  the  prior- 
ities of  the  classes.  If  the  money  for  the  initial  payment  la 
taken  from  the  dpecial  Hoad  and  Eridge  I'und,  then,  of  course, 
the  budget  does  not  have  to  be  taken  Into  consideration.  If 
the  county  oourt  can  make  the  payment  f ora  Class  5 without 
Jeopardizing  the  other  estimated  and  contemplated  items  under  that 
class,  it  is  the  opinion  of  this  department  that  it  Is  legal  and 
proper  to  do  so. 

If  your  county  Is  In  dire  need  of  the  rock  crusher,  the 
same  could  be  considered  an  emergency  item.  Not  having  before 
us  the  financial  condition  of  your  county  with  regard  to  the 
budget,  we  cannot  pass  on  the  question  further  than  to  say  that 
if  the  financial  condition  of  your  county  will  permit,  subject 
to  the  conclusions  we  have  offered  above,  the  rock  crusher  may 
be  purchased. 

The  above  conclusion,  however,  is  based  on  the  assumption 
that  the  entire  purchase  price  of  the  rock  crusher  will  be  paid 
out  of  1936  revenue.  If  the  balance  of  the  purchase  price, 
i.e.,  $1750  is  to  be  paid  from  the  revenue  of  1937,  it  is  our 
opinion  that  the  contract  is  void  and  illegal  for  the  reasons 
heretofore  stated  in  this  opinion. 


Hespactfully  submitted. 


u^IVSB  W.  NOLEN, 
assistant  Attorney  General. 


aPPHOV-D: 


JGliiJ  ".  i"r. , 

(acting)  attorney  General. 


OWNjaH 


FSiS: 

FUNDS: 


Fees  received  by  Commissi  oner  of  Health  from 
Federal  Government  for  transcripts  relating 
to  births  and  deaths  must  be  turned  into  the 
State  treasury. 


Dr.  S.  T.  McGaugh 
Commissioner  of  Health 
Caoitol  Building 
Jefferson  City , Missouri 


Dear  Dr.  McGaugh: 


We  are  in  receipt  of  a communication  from  the 
Department  of  Commerce,  Bureau  of  Census,  'Washington,  D.  C., 
stating  that  on  May  1,  1933,  you  were  appointed  Special 
Agent  of  the  Aireau  of  Census  and  took  an  oath  of  office; 
that  on  May  24,  1933,  you  were  authorized  by  the  Director  of 
the  bureau  of  Census  to  furnish  transcripts  of  "(1)  certif- 
icates of  births  (exclusive  of  still  births),  (2)  certificates 
of  deaths  (exclusive  of  still  births,  and  (3)  certificates 
of  still  births  (reported  as  births),  with  payment  at  the 
rate  of  three  cents  for  each  transcript. 


You  received  from  the  Bureau  of  Census  for  said 
transcripts  so  furnished  to  them,  the  following  amounts: 


(1) 

1933 

$1,116.60 

(2) 

1934 

2,604.54 

(3) 

1935 — 

3,086.07 

(4) 

1-936 

1,349.19 

Total 

$8,156.40 

You  have  thus  received  from  the  Bureau  of  Censiis 
$8,156.40  for  transcripts  furnished  to  them,  and,  at  the  rate 
of  three  cents  osr  transcript,  it  means  diat  you  have  furnish- 
ed *-o  the  bureau  of  Census  271,680  transcripts. 


Dr.  E.  T.  McOsugh 


Nov.  6,  1936 


Article  2,  Chapter  52,  R.  S.  Mo.  1929,  and  amend- 
ments, relate  to  ’’Registration  or  Births  and  Deaths"  In  the 
State  of  Missouri,  and  Section  9049,  R.  S.  Mo.  1929,  provides 
in  cart  as  follows: 

"It  shall  be  the  duty  of  the  state 

board  of  health  to  have  charge  of  the  state 

system  of  registration  of  births- and  deaths; 

* and  to  insure  the  faithful  regis- 
tration of  the  same  in  the  registration 
districts  and  in  the  central  bureau  of 
vital  statistics  at  the  capital  of  the  state. 

....  ....  ....  ....  ....  ft 
“ rt  '*  '*  • 

By  virtue  of  the  orovisions  of  Section  9049,  supra,' 
a Central  Bureau  of  Vital  Statistics  was  established.  The 
Central  bureau  of  Vital  Statistics  Is  located  in  Jefferson  City, 
Missouri,  and  by  virtue  of  Section  9041,  R.  S.  Mo.  1929,  and 
Section  9024,  Lav/s  of  Missouri,  1933,  page  269,  you,  as  Com- 
missioner of  Health,  have  supervision  over  the  Central  Bureau 
of  Vital  Statistics.  Section  9041  provides  in  part  as  follows: 

"The  secretary  of  the  state  board  of 
health  (Commissioner  of  Health)  shall 
have  supervision  over  the  central 
bureau  of  vital  statistics,  which  is 
hereby  authorized  to  be  established  by 
said  board,  and  shall  act  as  state 
registrar  of  vital  statistics.  * *- 

The  state  board  of  health  shall  provide 
for  such  clerical  and  other  assistance 
as  may  be  necessary  f or  the  purpose  of 
this  article , who  shall  serve  during  the 
pleasure  of  the  board,  and  may  fix  the 
compensation  of  persons  thus  employed 
within  the  amount  appropriated  therefor 
by  the  legislature . Suitable  apartments 
shall  be  provided  by  the  custodian  of 
the  capitol  for  the  bureau  of  vital 
statistics  and  the  state  board  of  health 
in  the  state  capitol  at  Jefferson  City, 
which  shall  be  properly  equipped  with 
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fireproof  vault  and  filing  cases  for  the 
permanent  and  safe  preservation  of  all 
official  records  made  and  returned  under 
this  article." 

Thus,  the  Legislature  has  provided  for  clerical 
and  other  assistance  necessary  to  register  and  record  vital 
statistics  of  the  State  of  Missouri. 

The  State  Legislature  appropriated  to  the  Department 
of  Health  the  sum  of  <$165,000.00  for  "personal  service"  which 
is  to  nay  for  all  services  necessary  for  vital  statistics. 

Lav/s  of  Missouri,  1935,  pages  96-97.  We  thus  have  in 
Jefferson  City  a Central  oureau  of  Vital  Statistics  and  pro- 
vision made  for  the  employment  and  compensation  of  clerical 
and  other  assistance  and  the  payment  for  the  administration 
of  the  provisions  of  the  statutes  relating  to  registration  of 
births  and  deaths. 

Provision  was  also  made  for  the  furnishing  of 
certified  copies  of  the  record  of  any  birth  or  death  and  the 
collection  of  a fee,  which  fee  must.be  turned  over  to  the  State 
Treasurer,  as  Section  9060,  R.  S.  Mo.  1929,  provides  in  part 
as  follows: 


"The  state  registrar  (Commissioner  of 
Health;  shall,  upon  request,  furnish 
any  applicant  a certified  copy  of  the 
record  of  any  birth  or  death  registered 
under  provisions  of  this  article,  for 
the  making  and  certification  of  which 
he  shall  be  entitled  to  a fee  of  fifty 
cents,  to  be  paid  by  the  applicant. 

* * * And  the  state  registrar  shall 
keep  a true  ana  correct  account  of  all 
fees  by  him  received  under  these  pro- 
visions, and  turn  the  same  over  to  the 
state  treasi^rer." 


While  the  Bureau  of  Census  advises  that  you  took  an 
oath  of  office  and  were  appointed  special  agent,  yet,  in  view 
of  Section  4,  Article  XIV,  of  the  Constitution  of  the  State  of 
Missouri,  which  provides: 

"No  person  holding  an  office  of  profit 
under  the  United  States  shall,  during 
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his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  state. 


we  assume  that  you  furnished  transcripts  to  the  Federal  Govern- 
ment in  your  official  capacity  as  State  Registrar  and  Commis- 
sioner of  Health.  We  further  assume  that  you  did  not  individ- 
ually furnish  271, 880  transcripts  or  have  some  private  employee 
furnish  them,  but  that  the  actual  work  was  done  by  state 
employees  who  were  Daid  from  state  revenue. 

While  Section  9060,  supra,  provides  that  the  State 
Registrar  ~ust , upon  request,  furnish  an  applicant  a certi- 
fied coov  of  the  record  of  any  birth  or  death  ana  charge  a 
ee  o*-  fifty  cents  and  place  said  fe^  ’n  the  ?>ate  Treasury, 
yet,  In  view  of  Section  101,  Title  13,  page  37,  ’Jnited  States 
Code  Annotated,  we  assume  (1)  that  the  data  and  necessary 
details  furnished  the  bureau  of  Census  did  not  entail  a 
certification  as  contemplated  by  Section  9060,  supra,  and 
(2)  tha*-  it  was  with  the  view  of  cooperating  with  the  Federal 
Government  at  a minimu~  ~ost  to  them  in  the  collection  of 
vital  statistics.  Section  101,  supra,  provides  in  Dart  as 
follows : 


’’There  shall  be  a collection  of  the 
statistics  of  the  births  ana  deaths 
in  registration  areas  annually,  the  data 
for  which  shall  be  obtained  only  from 
and  restricted  to  such  registration 
records  of  such  States  and  municipalities 
as  in  the  discretion  of  the  director 
possess  records  affording  satisfactory 
data  In  necessary  detail,  the  compensa- 
tion for  the  transcription  of  which  shall 
not  exceed  4 cents  for  each  birth  or 
death  reported;  ■>  * 

If  you,  as  State  Registrar,  furnished  to  yourself, 
as  an  individual,  the  necessary  information  and  then  in  turn 
gave  that  to  the  bureau  of  Cjnsus  the  question  presents 
itself  as  to  whether  or  not  you  o?/e  the  State  of  Missouri 
fifty  cents  for  each  of  the  271,880  transcrlots . 7/e , there- 

fore, are  warranted  in  assumin'*  that  you,  as  Commissioner  of 
Health  and  State  Registrar,  cooperating  with  the  Federal 
Government,  exacted  a fee  of  three  cents  per  transcript, 
and  hence  you,  as  a S^ate  official,  have  received  from  the 
Bureau  of  Census  the  sum  of  S8,156.40. 


Dr 
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It  Is  well  settled  In  this  state  that  officials 
who  receive  fees  T-ust  account  for  same  and  turn  them  to 
the  State  Tr;asury.  The  Legislature,  in  1933,  left  no 
doubt  on  this  subject  because  it  enacted  Section  1,  Laws 
of  Missouri  , 1933,  cage  415,  which  in  cart  reads  as  follows: 

"All  fees,  funds  and  moneys  from  what- 
soever source  received  by  any  depart- 
ment, board,  bureau,  commission,  Insti- 
tution, official  or  agency  of  the  state 
government  by  virtue  of  any  law  or 
rule  or  regulation  made  in  accordance 
with  any  law,  shall,  by  the  official 
authorized  to  receive  same,  and  at 
stated  intervals,  be  placed  in  the 
state  treasury  to  the  credit  of  the 
particular  purpose  or  fund  for  which 
collected,  and  shall  be  subject  to 
appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund 
for  which  collected  during  the 
biennium  in  which  collected  and 
appropriated.  * # <t  * 


Cone lus i on . 


from  the  above,  we  conclude  and  It  is  our  opinion 
that  the  fees  received  from  the  Bureau  of  Census,  in  the 
amount  of  -58,156.40,  should  be  turned  into  the  Stats  Treasury. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  A ttorney- General . 


JAMES  L.  H0RNB0ST3L, 

Assistant  Attorney-General. 

APPROVED: 


ROY  iv'cKITTRICK 
Attorney-General 


DO  AIL  i ALT:!:  Legislature  appropriated  money  for  Trachoma  Hospita- 

at  Holla  for  salaries  of  employes  for  "Prevention 
of  Blindness";  appropriation  act  unless  supported 
by  a statute  is  a nullity. 


ilovemLor  27,  1936. 


Honorable  &.  T.  IdcOaugh,  i • D. , 

State  Hralth  Lorn.  Io3ioner , 

State  Board  of  Health, 

Jefferson  City,  Ills  sour  i. 


FILED 


Dear  ur.  lie  Gough  i 


This  is  to  aclcnovrledge  your  letter  as  follows: 


"Dr.  Snuth  of  the  rac^ioma  -hospital 
at  Holla  has  submitted,  the  Hospital 
payroll  for  the  month  of  ovember, 
to  this  office. 

"I  wo  Id  like  your  opinion  as  to 
whether  or  not  these  salaries  can  be 
legally  paid  out  of  state  funds.  The 
payroll  is  as  follows: 

"Margaret  ^rten.  Head  hurae 
Dr.  A.  a.  rako,  elief 
Pny sician 

Clara  Standley , ield  Lurce 
.am  Linfrey,  Cook,  (partial 
payroll) 


• 150.82 

15.00 

104.17 

69.17" 


To  a final  dotermi:iation  of  the  question  pre- 
sented two  preridsos  will  have  to  be  answered  in  the  affir- 
mative, na  oly,  first,  was  there  an  appropriation  made 
by  the  Legislature  to  pay  salaries  for  employes  of  the 
Trachoma  iospital,  and,  second,  if  an  appro priati on,  are 
the  persons  to  whom  the  money  is  to  bo  paid  State  employes’* 

Wo  do  not  know  whether  the  persons  listed  in  your  letter 
are  State  employes  or  otherwise,  consequently,  wo  will 
write  this  opinion  on  the  assumption  that  such  persons  are  State 
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employes.  If  such  are  not  State  employes,  then,  of  course, 
they  would  not  be  entitled  to  moneys  from  the  State  Treasury, 
If  appropriated, 

irticle  X,  Section  19,  of  the  Constitutlo  of 
Missouri,  in  no  uncertain  torms  provides: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  Stato,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law ; # * # *" 

Keferri: -g  to  av/s  of  i isaourl,  193b,  page  96,  v/e 
find  tho  following: 

"There  is  hereby  appropriated  out 
of  the  state  treasury,  chargeable  to 
the  State  reven  :e  fund,  the  sura  of 
Two  hundred  oeven  Thousand  dollars 
( 207, 000. 00 ) to  be  expended  for  the 
following  purposes,  in  the  amounts 
hereinafter  stated: 

"A.  ersonal  service: 

* « # « # 

"i-Teventio  of  Bll-Mlneos: 

. urgeon  in  charge  of  trachoma  hospital, 
hospital  nurses,  cook,  maid, 
clinician.  Janitor. 

* * * * * 


,165,000.00  " 


The  legislature  aid  appropriate  moneys  from  the  State 
revenue  fund  for  personal  services  for  hospital  nurses  and  a 
cook,  however,  the  apropriatio  of  moneys  By  the  ^legislature 
for  certain  purposes  v/ithout  creut.  ng  the  employment  therefor 
acts  as  a nullity.  In  other  words,  the  legislature  could  not, 
in  v!6w  of  Section  46  of  article  IV  of  the  Constitution,  make 
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any  grant  of  public  moneys  to  any  Individual,  Said  Section 
46  reads  as  follows : 

"The  :oneral  Assembly  ahall  havo  no 
power  to  make  any  grant,  or  to  author- 
ize the  making  of  any  grant  of  public 
money  or  thing  of  value  to  any  indi- 
vidual, association  of  individuals,  . 
municipal  or  other  coroaratlon  what- 
soever: I’rovided,  That  this  shall 

not  be  so  construed  as  to  prevent  the 
;rant  of  aid  in  a case  of  public 
calamity. " 


Section  43,  Article  IV,  Constitution  of  Missouri, 
also  provides  in  part  as  follows: 

"*  a * All  appropriations  of  money 
b„  the  successivedeneral  assemblies 
shall  be  made  in  the  followin'  order: 

it  it  it  it  it 

"Fifth,  or  the  payment  of  the 
civil  list,  -•  it  * it  * " 


Thus,  in  order  to  pay  out  moneys  by  virtue  of  the 
appropriation  act,  supra,  said  surgeon  in  charge  of  the 
Trachoma  hospital,  hospital  nurses,  cook  etc.,  must  be  State 
employes  a d hold  their  employment  by  virtue  of  a statute. 

An  appropriation  act  can  ot  legislate  and  unless  there  is 
an  oifico  or  omployment  created  independent  of  the  appropriation 
act,  said  appropriation  act  would  be  unconstitutional  and 
violative  of  boction  46,  Article  IV  of  the  Constitution. 

The  Supreme  Court  of  Missouri,  enbanc,  in  the  case  of 
Juava:.au_,h  v.  Gordon,  24-1  J o.  695,  specifically  pointed  out  that 
an  anpropriation  to  an  individual,  v/hcr  no  offico  was  created 
by  that  or  any  other  act,  amounted  to  a gift  to  an  individual 
and  hence  was  voiu  and  violative  of  section  46,  Article  IV. 

The  court  said  (p.  721): 

"Who  hired  hi  a as  an  agent,  on  what 
terms  and  under  what  laws  bomo  of  the 
lan  juage  indicates  he  v/us  made  inde- 
pe  dent  of  the  commission.  For  instance, 
he  reported  to  no  one,  he  submitted  his 


T.  McGaugh,  M.  d 


-4- 


Nov.  27,  1 36 


ton. 


own  vouchers  to  the  Auditor  and  to  that 
extent,  at  least,  was  given  a free  rein. 

As  to  that,  whatever  his  object,  it  is 
clear  the  lawmaker  was  careful  not  to 
raake  him  an  officer  with  the  indicia  of 
office.  .s  heretofore  pointed  out, 
he  gave  him  no  term,  no  official  name, 
created  no  office,  no  tenure,  no  duties, 
did  not  assume  to  appoint  him  by  saying 
so,  and,  under  the  law  as  written,  he 
was  entitled  to  his  money  without  per- 
forming any  duties  whatever . ^inus 
official  orbit,  he  is  a wandering  star 
in  Missouri  governmental  heavens.  In 
that  view  of  it,  v:e  can  come  to  no 
conclusion  except  that  he  is  dealt  with 
as  an  individual,  nence  the  provision 
that  v’/OOO  of  the  v17,000  appropriated 
to  the  commission  must  be  paid  to  him 
on  his  own  vouchers,  amounted  in  reason 
and  law  to  an  out-and-out  gift  to  him 
as  an  individual  of  #7000  of  the  State’s 
money  in  violation  of  Sec.  46,  Art.  4, 
of  the  Constitution,  supra.  (State  ex 
rel.  v.  St.  Louis,  216  Mo.  47;  State  v. 
Distilling  Co.,  237  Mo.  1.  c.  106-7.) 

The  appropriation  fell  .squarely  within 
the  evils  struck  down  by  that  consti- 
tutional Interdiction,  whereby  the  people 
set  impassable  bounds  to  legislative 
pov/er.  Ve  have  no  call  by  construction 
to  abate  the  vigor  of  that  wise  provision 
a whit,” 

When  the  legislature  by  aopropriation  in  1936  oor- 
mitted  the  expenditures  of  funds  for  personal  service  for 
"prevention  of  blindness  no  doubt  it  assumed  that  there  was 
a division  created  b„  the  State  Board  of  health, and  if  such 
Is  the  fact  those  people  employed  in  that  division  would  be 
entitled  to  compensation. 

Section  9015,  R.  S.  ;So.  1929,  provites  in  part  as 

follows : 

"It  shall  oe  the  duty  of  the  state 
board  of  health  to  safeguard  the 
health  of  the  people  in  the  state, 
counties,  cities,  villages,  and  towns. 
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It  shall  make  a study  of  the  causes 
arid  prevention  of  ell soa so o and  shall 
ha vo  full  pov/er  ar  cl  authority  to  make 
such  rules  and  regulations  as  v/111 
provent  the  entrance  of  infectious, 
contagious,  co  raunicable  or  dangerous 
diseases  into  the  state.  ****«" 

Sectlon90l7,  K.  s.  - o.  1929,  reads  as  follov/s: 

"In  addition  to  the  divisions  Of 
vital  statistics  and  laboratories 
already  established,  the  board 
shall  establish  the  following  divi- 
sions: Preventable  diseases,  includ- 

ing tuborculosls,  child  hygiene, 
venereal  diseuses;  and  other  divisions 
as  it  a ay  deem  nece s sary  From  tine  6o"“ 

~EX.:ie . “ ^no  bodVd  s.l*a.Ll  Formulate  ruT^s 
and  regulations  for  the  proper  conduct 
of  these  divisions." 

section  9028,  R.  S.  ho.  1929,  reads  in  part  as 

follows : 

"All  rules  and  regulations  authorized 
and  made  by  the  state  board  of  health 
in  accordance  with  this  chapter  shall 
supersede  as  to  those  mattors  to 
which  this  article  relates,  all  local 
ordinances,  rules  and  regulations 
and  siiall  bo  observed  through*  t the 
state  and  enforced  bw  all  local  and 
state  health  authorities. 

Pro  i a reading  of  the  above  three  statutes  It  is 
seer  that  the  State  Board  of  Health  h is  unlimited  power  to 
safeguard  the  health  of  the  people  of  the  State  of  Missouri. 
Authority  Is  given  to  the  board  to  make  rules  and  regulations 
and  to  create  divisions  In  the  State  Health  Department  In 
order  to  properly  safeguard  the  health  of  the  public.  4t» 
rules  and  regulations  made  by  the  State  Board  of  licalth  are 
paramount . 


Hon.  E.  T.  Me  Oft  ugh*  M.  D. 


-6 


Nov.  27,  1936 


Ac  it  Is  the  duty  of  the  State  Board  of  Health  to 
establish  divisions  in  order  to  properly  safeguard  the  health 
of  the  people  of  the  State  of  Missouri  and  a 3 said  Board  has 
the  authority  we  assume  that  the  °tate  3oard  of  Health 
established  a division  known  as  the  "Prevention  of  Blindness." 
Consequently,  if  such  be  the  fact,  statutory  authority  may  be 
pointed  to  in  order  to  sup  -or t the  appropriation  act* 

From  the  above  and  foregoing  it  is  our  opinion 
that  if  said  persons*to  whom  salaries  are  to  be  paid,arc  state 
employes  engaged  in  work  for  the  State  Board  of  Health  for 
the  "Prevention  of  BlindnessP  (rendering  service  to  the  State)# 
such  would  be  legal  and  could  be  paid  irom  the  appropriation 
act  appropriated  by  the  Legislature.  Section  22,  Laws  of 
Missouri,  1935,  pages  96-97.  "hile  the  appropriation  act 
mentions  hospital  nurses  and  the  payroll  shows  one  .head  nurse 
and  a field  nurse,  yet  if  both  are  connected  with  the  hospital 
as  hospital  nurses,  such  could  be  paid.  Hie  payroll  s!*ows  a 
"Dr.  A.  A.  rake,  -elief  Physician  315.00."  We  assume  that 
the  relief  physician,  as  stated  in  the  payroll,  means  a 
clinician.  The  cook  is  specifically  authorized  by  the 
appropriation. 


Yours  very  truly* 


James  L.  HornBostel 
Assistant  Attorney- General 


APPROV  D: 


A~b  y A A 7’T/p/  c 

Attomey-Goner.-l 
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CORONER: 


Bond  of  Coroner  shoulc  be  filed  in  the  Office  of  the 
County  Clerk.  Same  can  be  recorded  by  the  Recorder  of 

Deeds* 


December  4,  1936. 

y 


Honorable  C.v?.  kchim. 
County  Clerk, 

Worth  County, 

Grant  City,  Llissouri. 


Dear  oir: 


Tills  department  is  in  reoeipt  of  your  letter  of 
November  26,  wherein  you  make  the  following  inquiry: 

"I  made  out  an  official  bond 
for  E.W.  Girling,  who  was  elected 
Coroner  of  Worth  County  at  the 
last  election.  He  obtained  the 
proper  securities  and  the  Court 
approved  same.  Dhould  this  bond 
be  filed  and  kept  in  this  office? 
iilso  recorded  here,  or  just  what 
is  the  proper  handling  of  the 
Coroner’s  bond?  ’/here  should  it 
be  recorded  and  who  should  keep 
same?” 


The  statutes  relating  to  coroners  and  their  manner 
of  qualifying  are  jection  11609,  ii.j.  lio.  1929,  which  is  as 
follows : 

"..ill  coroners,  before  they  enter 
upon  the  duties  of  their  office, 
shall  take  the  oath  prescribed  by 
the  Constitution,  and  shall  give 
bond  to  the  State  of  iilssourl, 
in  the  penalty  of  at  least  one 
thousand  dollars,  with  sufficient 
sureties,  residents  of  the  county, 
conditioned  for  the  faithful  per- 
formance of  the  duties  of  their 
office." 


/Old  section  11610,  ILa.  1929,  which  provides: 
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"The  county  court  shall,  once  in 
every  year,  in  each  county,  examine 
into  the  sufficiency  of  the  official 
bond  given  by  the  coroner,  and  the 
sureties  thereto;  and  if  it  shall 
appear  that  the  bond  of  any  coroner, 
or  the  sureties  thereto,  are  insuf- 
ficient, the  said  court  shall  cause 
a record  thereof  to  be  made  by  their 
clerk,  and  shall  give  notice  thereof 
to  said  coroner,  and  require  him  to 
give  a nee  bond,  to  the  satisfaction 
of  said  court,  within  such  time  as 
they  shall  order." 


And  section  11611,  H.^.  iio.  1929,  which  is  as  follows: 

"If  a coroner  neglect  to  give  bond 
and  qualify  within  twenty  day3  after 
his  election,  or  shall  fail  to  give 
bond  when  required  under  the  pre- 
ceding section,  his  office  shall  be 
deemed  vacant.” 

The  above  quoted  statutes  place  upon  the  County  Court 
the  duty  of  examining  and  determining  the  sufficiency  of  a 
Coroner's  bond.  It  does  not  make  provision  for  the  office  in 
which  the  bond  is  to  be  filed,  but  it  Is  reasonable  to  assume— 
in  fact,  no  other  interpretation  could  be  placed  on  the  statute— 
that  the  bond,  after  being  approved  and  from  time  to  time 
examined  by  the  County  Court,  should  be  filed  in  the  office  of 
the  County  Clerk. 

The  statute  relating  to  coroners  does  not  provide  for 
recording  the  bond,  nor  Is  there  any  general  statute  which  would 
compel  the  recording  of  the  same;  however,  if  the  Court  deem  It 
necessary,  the  bond  can  be  recorded  In  the  office  of  the  Circuit 
Clerk  or  Recorder  of  Deeds,  as  other  Instruments  are  recorded. 

V/e  think,  however,  that  It  si  ould  be  filed  In  the  office  of  the 
County  Clerk. 


Respectfully  submitted, 


iU-r'RGVXD: 


OLLIVhK  W.  HOLXN, 
assistant  attorney  General. 


j.  'j.ttcos; 

(acting)  attorney  General. 


/ 


SOCIAL  SFCUKITY:  Federal  Act  in  relation  to  the  Miicouri 

Blind  Pension  Law. 


December  23,  1936 


Hon.  ^llen  iucAeynolds , 
Chairman  of  the  Commitxee 
on  Social  Security, 
Jefferson  City,  Missouri. 


Dear  Sir: 


.i>e  have  received  your  request  or  recent  dete  wherein 
you  requested  an  opinion  on  the  provisions  of  the  social 
Security  Act  and  its  relation  to  the  constitutional  and 
statutory  law  of  Missouri. 

In  this  opinion,  we  will  restrict  ourselves  to  a 
^.review  of  the  ‘iitle  I of  the  act  which  deals  with  grants  to 
***  oitloe  for  aid  to  the  blind.  This  title  under  Section  1002 
sets  forth  the  requirements  which  the  State  plan  must  meet  in 
order  that  the  State  may  receive  tve  federal  grants.  These 
requirements  are  as  follows: 

H(a)  A State  plan  for  aid  to  the  blind 
must  (1)  provide  thet  it  shall  be  in  ef- 
fect in  all  political  subdivisions  of  the 
State,  and,  ir  administered  by  them,  be 
mandatory  upon  them;  (2)  provide  for  fi- 
nancial participation  by  the  State;  (3) 
either  provide  for  the  establishment  or 
designation  of  a single  State  agency  to 
administer  the  plan,  or  provide  for  the 
establishment  or  designation  of  a single 
State  agency  to  supervise  the  administra- 
tion of  the  plan;  (4)  provide  for  grant- 
ing to  any  individual,  whose  claim  for 
aid  is  denied,  an  opportunity  for  a fair 
hearing  before  such  State  agency;  (5) 
provide  such  methods  of  administration 
(other  than  those  relating  to  selection, 
tenure  of  office,  and  compensation  of 
personnel)  as  are  found  by  the  Board 
to  be  necessary  for  the  efficient  opera- 
tion of  the  plan;  (6)  provide  that  the 
State  agency  will  make  Buch  reports, 

In  such  form  and  containing  such  informa- 
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tion,  as  the  Board  may  fro.-  tiro*  to  tiue 
require,  and  comply  with  such  provisions 
as  the  Board  may  from  time  to  time  find 
necessary  to  assure  the  correctness  and 
verification  of  such  reports;  and  (7) 
provide  that  no  aid  will  be  furnished 
any  individual  under  the  plan  with  re- 
spect to  any  period  with  respect  to  which 
he  i 8 receiving  old  age  assistance  under 
the  State  plan  approved  under  section  2 
of  this  Act. 

"(b)  The  Board  shall  approve  any  plan 
which  fulfills  the  conditions  specified 
in  subsection  (a) , except  that  it  shall 
not  approve  any  plan  which  imposes,  as 
a condition  of  eligibility  for  aid  to 
the  blind  under  the  plan— 

"(1)  Any  residence  requirement  which  ex- 
cludes any  resident  of  the  State  who  has 
resided  therein  five  years  during  the 
nine  years  immediately  orecedin*  the  ap- 
plication for  aid  and  has  resided  therein 
continuously  for  one  year  immediately  pre- 
ceding the  application;  or 

"(2)  may  citizenship  requirement  which  ex- 
cludes any  citizen  of  the  United  States." 


At  the  outset  we  wish  to  maice  it  clear  that  this 
opinion  does  not  in  any  way  deal  with  the  sociological  aspect 
or  the  efficacy  of  the  State  plan,  but  only  deals  with  the 
statutes  as  they  are  now  and  whether  they  will  meet  the  re- 
quirements as  set  forth  in  the  federal  law'.  V<e  are  taking  the 
federal  requirements  up  in  the  order  in  which  they  appear  in 
the  Act . 


I. 

The  .JLssourl  ,^ct  sets  forth  the  definition 
of  "need"  ana  the  "blind".  It  is  for  the 
federal  Board  to  decide  If  these  meet  the 
federal  reouir ements. 


It  is  stated  in  Section  1001,  Title  X of  the  Social 
Security  Act,  which  reads  in  part  as  follows: 

"For  the  purpose  of  enabling  each  State 
to  f.irnish  financial  assistance,  as  far 
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as  practicable  under  the  conditions  in 
such  state,  to  needy  individuals  who 
are  blind,  * * 

It  is  the  rule  followed  by  the  federal  courts  that 
a statute  should  be  construed  so  as  to  ascertain  and  give  effect 
to  the  legislative  intent  expressed  therein,  as  it  was  said  in  the 
case  of  Ozawa  v.  United  States,  43  Sup.  Ct.  65,  67  L.  Ed.  199, 

"It  is  the  duty  of  this  court  to 
give  effect  to  the  intent  of  Congress." 

The  intent  of  Congress,  as  stated  above,  is  to  help  needy 
Individuals  who  are  blind. 


It  is  for  the  State  Legislature  to  say  what  constitutes 
"need"  and  this  is  then  passed  upon  by  the  Jederal  Board. 

Section  8893,  h.  S.  mo.  1929,  states: 

" * * * that  no  such  person  shall  be 
entitled  to  a pension  under  this  article 
who  has  an  income,  or  is  the  recipient, 
of  six  hundred  (^600.00)  dollars  or 
more  per  annum  from  any  source  whatever, 
or  who  owns  property,  or  has  an  interest 
in  property  to  the  value  of  five  thousand 
(*5000.00)  dollars  or  more,  or  who  lives 
with  a sighted  husband  or  wife  who 
has  an  income  or  is  the  recipient  of  six 
hundred  (4:600.00)  dollars  or  nore  per 
annum  from  eny  source  whatever  or  has 
property  or  an  interest  in  property  to 
the  value  of  five  thousand  ($5,000.00) 
dollars  or  more,  or  who  has  a parent  or 
parents,  resident  in  this  state  who  upon 
the  investigation  of  the  commission  may 
be  found  to  be  able  to  provide  for  the 
reasonable  support  of  such  applicant;  * * * . " 

This  is  an  expression  on  the  part  of  the  Legislature 
as  to  whom  they  deem  "needy  persons",  that  is,  those  who  do  not 
have  incomes  or  are  not  the  recipients  of  the  amount  stated  in 
the  statutes  as  above  set  forth.  Whether  such  a definition  of 
"needy"  will  be  accepted  by  the  federal  board,  this  office  is 
not  in  position  to  state,  but  it  seems  very  probable  that  such 
a standard  will  be  upheld. 
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The  same  is  true  of  the  statutory  definition  of  what 
constitutes  blindness  which  is  laid  down  in  section  8894,  it.  s. 
mo.  1929,  as  follows: 

"No  person  shall  be  entitled  to  a 
pension  under  this  article  who  has 
vision  with  or  without  proper  adjusted 
g.lesees  greater  than  what  is  known  as 
light  perception;  that  light  perception 
as  used  in  this  section  means  not  more 
vision  than  is  sufficient  only  to  dis- 
tinguish light  from  darkness  and 
recognize  the  motion  (not  the  form) 
of  the  hand  of  the  examiner  at  a dis- 
tance not  greater  than  one  foot  from 
the  eye;  and  no  person  shall  be  entitled 
to  receive  a pension  except  upon 
scientific  vision  test  supported  by 
the  certificate  of  a competent  oculist, 
approved  by  the  commission,  that  such 
person  uoes  not  possess  a greater  vision 
than  that  provided  above  in  this  sec- 
tion; and  every  person  passing  the  vision 
test  and  having  the  other  qualifications 
provided  in  this  article  shall  be 
entitled  to  receive  a pension  of  three 
hundred  (*300.00)  dollars  per  annum , 
payable  quarterly. " 

Whether  tae  federal  board  will  accept  this  "light 
perception"  test,  we  can  not  say. 


II. 


Section  1002,  Federal  Social  Security  .Act,  supra, 
reads  under  subsection  (a),  point  (1),  as  follows: 

" * * * It  (the  State  plan)  shall  be 
in  effect  in  all  political  subdivisione 
of  the  State,  and,  if  administered  by 
them,  be  mandatory  upon  them;  * * *." 
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Section  8893,  R.  S.  LiO.  1929,  sets  forth  those  who  are 
eligible  for  blind  pension  and  reads  in  part  as  follows: 

’’Every  adult  blind  nerson,  twenty- 
one  years  of  age  or  over,  of  good 
moral  character,  who  shall  have 
been  a resident  of  the  state  of 
Missouri  for  ten  consecutive  years 
or  more  next  preceding  the  time 
for  making  application  for  the  man- 
sion herein  provided,  and  every 
adult  blind  person,  twenty-one  years 
of  age  or  over,  who  may  have  lost 
his  or  her  sight  while  a bona  fide 
resident  of  this  state  ancf  who  has 
been  a continuous  resident  thereof 
since  such  loss  of  sight,  shall  be 
entitled  to  receive,  iien  enrolled 
unaer  the  provision  of  this  article, 

♦ ¥ * If 


"Political  subdivision”  is  defined  in  49  Corpus  Juris 
at  page  1077 , as  "a  term  implying  a division  of  a parent  entity 
for  some  governmental  purpose.” 

In  the  case  of  Standard  Oil  Co.  v.  Actional  Surety  Co., 
107  So.  559,  ”politicul  subdivision”  is  described  as  ”a  sub- 
division of  a State  to  which  has  been  delegated  by  law  various 
functions  of  local  self-government." 

The  Supreme  Court  of  ^J-ssouri  has  held  that  counties, 
the  City  of  St.  Louis  and  townships  are  political  subdivisions. 
(Missouri  Tp.,  Chariton  County  v.  Farmers*  Bank  of  Forrest 
Green,  12  S.  V/.  (2d)  763;  Volz  et  ux.  v.  City  of  St.  Louis, 

32  S.  W.  (2d)  72,  326  Mo.  362;  Barton  County  v.  V/alser,  47  Mo. 
189.) 


Therefore,  the  Missouri  law,  to  comply  with  the  federal 
requirement,  must  be  in  effect  in  every  county,  tovnship  end  in 
the  City  of  St.  Louis.  There  is  no  statute  that  restricts  the 
operation  of  the  plan  to  any  county  or  counties,  locality  or 
part  of  the  State,  but  rather  under  Section  8893,  supra,  provides 
that  it  shall  be  available  to  every  adult  blind  person  who  meets 
the  residence  requirements. 

The  question  then  presents  itself  whether  the  Missouri 
law  provides  for  administration  by  these  political  subdivisions. 

Section  6896,  L.  S.  mo.  1929,  provides  for  the  adminis- 
tration of  the  State  plan  and  reads  as  follows: 
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"Any  person  who  desires  the  benefits 
of  this  erticle  shall  apply  to  the 
Judge  of  the  probate  court  within  his 
or  her  county  or  city  or  to  the  com- 
mission for  the  blind,  who,  if  satis- 
fied that  the  epplicant  comes  within 
the  provisions  of  this  article,  shall 
grant  to  the  applicant  a certificate 
of  such  fact  and  the  certificates 
granted  by  the  probate  judges  shall 
be  certified  to  the  Missouri  commis- 
sion for  the  blind  at  its  office  in 
St.  Louis,  miesouri,  which  shall  con- 
sider the  merits  of  such  application 
ana  if  approved  by  the  commission,  it 
Bhall  certify  same  to  the  state 
auditor.  * * * 9 " 

The  administration  is  therefore  carried  on  only  by 
the  State  Commission  for  the  Blind  and  the  Probate  Judges  of  the 
various  counties.  The  status  of  the  latter  group  seoms  to  be 
one  of  local  representatives  of  the  commission  whose  duties  are 
to  interview  the  petitioners  and  refer  them  to  the  commission. 
Therefore,  the  political  subdivisions,  mentioned  above,  have 
nothing  to  do  with  the  administration  of  the  pensions  and  conse- 
quently the  law  cannot  be  mandatory  upon  them.  haean  v.  com- 
mission for  the  blind,  271  S.  V.  1014. 

It  appears  that  the  Missouri  Blind  pension  Law  _eets 
all  the  requirements  as  set  forth  in  the  first  stipulation  of 
the  federal  act. 


III. 


Financial  participation  by  the  State 
is  ^rovTdeo  for  by  the  Const It uTTon 
of  Li s s ouri . 


Section  1002,  Article  X of  the  Federal  Social  Security 
Act,  states  that  the  State  plan  must  "provide  for  financial 
participation  by  the  State." 

Article  IV,  Section  47,  or  the  Constitution  of  Missouri 
reads  as  follows : 
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"Th'Jt  the  General  Asrembly  of  the 
State  of  Klsrouri  shall  cause  an 
annual  tax  of  not  less  than  one 
half  of  one  cent  nor  more  than 
three  cents  on  the  one  hundred  dol- 
lars taxable  property  of  the  State 
to  be  levied  for  the  purpose  of  pro- 
viding a fund  to  be  devoted  in  the 
manner  provided  by  law  to  the  pen- 
sioning of  the  deserving  blind." 

Section  8903,  h.  s.  ^..o.  1929,  provides  in  part  as 

follows : 

"In  accordance  with  an  amendment 
to  section  47  of  article  17  of  the 
Constitution  of  the  state  of  Missouri, 
adopted  by  the  qualified  voters  of  the 
state  on  HoveiJber  2,  1920,  there  is 
hereby  levied  daring  each  yeer  until 
otherwise  ordered  by  the  ^eneral 
assembly  an  annual  tax  of  three  cents 
(3c)  on  each  one  hundred.  (ylOO.OO) 
dollars  valuation  or  taxable  property 
in  the  state  of  —issouri  to  provide 
a fund  out  or  which  shall  be  paid  the 
pensions  for  the  deserving  blind  as 
herein  provided." 

The  above  quoted  provision  and  section  provides  for  the 
financial  participation  which  will  be  matched  by  the  federal 
government. 


IV. 


?he  ^.iss  .url  .-.ct  provides  for  a 
single  State  a;,enc;  to  administer 
the  plan. 

The  federal  statute  under  point  (3)  provides  that  there 
must  be  a State  agency  to  administer  tne  plan. 

Chapter  50,  A.  S.  ^o.  1929,  Sections  8889  to  8891 
inclusive,  Section  8888  and  Section  8892,  Laws  of  Missouri,  1933, 
page  191,  provide  for  a Coi  mission  for  the  Blind,  setting  forth 
their  appointment,  duties  and  rights.  Section  8888,  supra,  reads 
as  follows: 
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"The  LlsEouri  Commission  for  the  Blind 
shall  hereafter  consist  of  the  l.embers 
of  the  Board  of  ranagere  of  the  State 
Eleemorynory  Institutions  as  now  or 
hereefter  provided  for  end  constituted 
by  Article  1,  Chapter  46,  Revised 
Statutes  of  1929,  and  wherever  in  any 
law  the  Commission  for  the  Blind  is 
referred  to  it  shall,  after  the  taking 
effect  of  this  act,  be  construed  as 
referring  to  the  members  of  the  said 
Board  of  managers  of  the  state  Elee- 
mosynary Institutions,  who  are  by  this 
act  designated  and  constituted  the 
members  of  said  Commission  for  the  Blind. 
The  officers  of  the  Board  of  managers 
of  the  State  Eleemosynary  Institutions 
shall  be  the  ofricers  of  the  Commission 
for  the  Blind  as  herein  constituted.  " 


Missouri,  therefore,  has  a State  agency  which  can 
administer  the  plan,  thereby  meeting  the  requirements  of  the 
third  stipulation. 


V. 


’Die  iuissourl  Blind  Statutes  provide 
for  grantlnT  to  an  individual  whose 
claim  for  aid~TsTenled  an  opportunity 
:ior  a ^&ir  heVHng  'before  such  Stats 


agency. 


Section  1002,  Article  X,  of  the  Social  security  Act 
states  that  the  State  plan  must  "provide  for  granting  to  any 
Individual,  whose  claim  for  aid  Is  denied,  an  opportunity  for 
a fair  hearing  before  such  State  agency. " 

Section  8896,  R.  S.  lio.  1929,  provides: 

"Any  person  who  desires  the  benefits 
of  this  article  shall  apply  to  the 
Judge  of  the  probate  court  within 
his  or  her  county  or  city  or  to  the 
commission  for  the  blind." 
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Sectlon  8901,  K.  S.  Mo.  1929,  reads  as  follows: 

"Any  ’-erson  claiming  the  benefits 
of  this  article  who  is  aggrieved 
by  the  action  of  the  commission  for 
the  blind  as  to  his  or  her  property 
or  income,  residential  or  moral 
qualifications  to  receive  the  bene- 
fits of  the  article,  nay  appeal 
from  its  decision  to  the  cirouit 
court  of  his  or  her  Judicial  cir- 
cuit * * 

It  may  appear  fro;_  the  rearing  of  Section  6896, 
supra,  wherein  it  states  that  persona  shall  apply  to  the 
Judge  of  the  probate  court  or  the  Commission  for  the  blind, 
that  the  applicant  who  elects  to  appear  before  the  probate 
court  and  his  application  has  been  refused,  does  not  have  the 
right  to  have  his  case  heard  before  the  Commission  for  the 
Blind. 


However,  this  point  was  determined  in  the  case  of 
kagan  v.  Commission  for  the  Blind,  271  S.  W.  1014,  whioh  in- 
volved an  appeal  to  the  circuit  court  direct  from  the  decision 
of  the  probate  Judge  refusing  the  application  of  the  appellant. 
The  court  said: 

’'It  would  seem  that  the  presentation 
of  the  application  to,  and  the  hearing 
before,  the  probate  Judge  is  in  the 
nature  of  a mere  preliminary  matter  for 
the  convenience  of  the  blind  person, 
who  Is  permitted  to  make  his  application 
there  first,  if  he  chooses,  for  the  com- 
mission is  the  body  which  is  to  pass  on 
the  merits  of  all  applications,  even  those 
made  to  the  probate  Judge;  and,  this  being 
the  case,  and  the  statute  being  silent  as 
to  the  procedure  to  be  had  by  the  appli- 
cant where  the  probate  Judge  refuses  a 
certificate,  the  only  thing  the  applicant 
can  do  would  seen  to  be  to  take  the 
matter  from  there  to  the  commission  it- 
self; that  is,  by  availing  himself  of 
the  other  privilege  of  upplyinb  to  the 
commission." 

The  court  held  that  the  applicant  could  appeal  to  the  circuit 
court  only  from  the  order  of  the  commission  under  Section  8901, 
and  therefore  if  refused  by  the  probate  judge,  he  should  apply 
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to  the  commission,  end  then  if  refused  by  the  commission,  he 
could  ask  the  circuit  court  to  review  the  order  of  the  commission. 

In  view  of  the  above  case,  it  seems  that  the  misaouri 
lew  allows  for  a hearing  before  the  State  agency  if  the  claim 
for  aid  before  the  probate  Judge  is  denied.  However,  it  is  the 
opinion  of  this  department  that  it  would  be  more  salutary  if 
Section  8901  were  amended  so  that  the  right  to  a review  before 
the  State  agency  by  one  refused  by  the  probate  Judfce  be 
explicitly  set  forth  in  the  statute.  The  reason  is  that  the 
statute  does  not  give  the  right  in  so  iuany  words,  but  it  must 
be  inferred  by  judicial  interpretation,  Also,  the  case  quoted 
above  is  a decision  of  the  Kansas  City  Court  of  Appeals,  which 
may  not  be  final  authority. 

The  question  next  presents  itself  whether  the  Missouri 
law  affords  an  opportunity  for  a fair  hearing  by  the  state  agenoy 
if  the  applicant  presents  his  claim  to  the  Commission  for  the 
Blind  in  the  first  instance  and  is  refused.  The  Federal  act 
states  that  one  "whose  claim  for  aid  is  denied"  must  have  "an 
opportunity  for  a fair  hearing"  before  the  state  agency. 

The  Missouri  law  gives  one  the  right  to  apply  in  the 
first  instance  to  the  State  agency,  i.  e. , the  Commission  for 
the  Blind.  Section  8896,  supra.  If  he  is  aggrieved  by  its 
ruling  he  may  then  apply  to  the  circuit  court  for  review.  Sec- 
tion 8901.  Nowhere  Is  mention  made  of  a "heering"  before  the 
Commission  on  its  own  ruling.  While  such  a proceeding  migjit  seen 
to  be  a repetition  and  duplication,  still  It  appears  necessary 
In  order  to  comply  with  the  federel  requirement. 

It  is,  therefore,  the  opinion  of  this  department  that 
Section  8901,  R.  S.  !..o.  1929,  should  be  amended  so  that  a hear- 
ing before  the  Commission  for  the  Blind  should  be  ellowed  to  one 
whose  application  h?.s  been  refused  by  the  probate  Judge  or  the 
Commission. 


VI. 


Missouri  plan  proylues  for  an 
efficient  adj-inist  ratio n . 


Section  1002,  supra,  of  the  federal  Social  security 
Act  provides  that  the  State  plan  must  "provide  such  methods 
of  administration  (other  than  those  relating  to  selection, 
tenure  of  office,  and  compensation  of  personnel)  as  are  found 
by  the  Board  to  be  necessary  for  the  efficient  operation  of 
the  plan;  * * •". 
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Section  8889 t K.  S.  ko.  1929,  reads  as  follows: 

"The  duties  of  said  commission  shall  be 
to  prepare  and  maintain  a complete  regis- 
ter of  the  blind  persons  within  this 
state  and  to  collate  information  con- 
cerning their  physical  condition,  cause 
of  blindness  and  such  additional  infor- 
mation as  iuay  be  useful  to  the  commls- 
sion  in  the  performance  of  its  other 
duties  as  herein  enumerated,  and  to  in- 
vestigate and  report  to  the  general  as- 
sembly fro^  time. to  time  the  condition 
of  the  blind  within  this  state,  with 
its  recommendations  concerning  the  best 
method  of  relief  for  the  blind;  to 
adopt  such  measures  as  the  commission 
may  deem  expedient  for  the  prevention 
and  cure  of  blindness;  to  establish 
end  maintain  at  euch  places  within  this 
enate  as  the  commission  may  deem  ex- 
pedient shops  and  workrooms  for  the 
employment  of  blind  persons  cepeble  of 
useful  labor,  and  to  provide  superin- 
tendence and  other  assistance  therefor 
and  instruction  therein;  to  compensate 
the  persons  so  employed  in  the  manner 
erd  to  the  extent  that  the  commission 
shell  deem  proper;  to  provide  such 
means  for  the  sale  of  the  products  of 
the  blind  as  the  commission  shall  deem 
expedient;  to  act  as  a bureau  of  in- 
formation for  the  purpose  of  securing 
employment  for  the  blind  of  this  state 
elsewhere  than  in  the  shops  and  work- 
room of  the  commission,  and  to  this 
end  the  commission  is  authorized  to 
procure  and  furnish  materials  and  tools 
and  to  furnish  aid  and  assistance  to 
blind  persons  entered  in  home  industries 
and  to  buy  and  sell  the  products  of 
the  blind  wherever  and  however  produced 
within  this  state;  to  provide  for  the 
temporary  cost  of  the  food,  raiment 
and  shelter  of  deserving  blind  persons 
engaged  in  useful  labor;  to  ameliorate 
the  condition  of  the  blinu  by  suoh 
means  consistent  with  the  provisions 
of  this  article  as  the  commission  may 
deem  expedient:  Provided «■  however, 
that  no  part  of  the  funis  appropriated 
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by  the  state  shall  be  used  for  solely 
charitable  purposes;  the  object  and 
purpose  of  this  article  being  to  en- 
courage capable  blind  persons  in  the 
pursuit  of  useful  labor  and  to  provide 
for  the  prevention  and  cure  of 
blindness . ” 


Section  6691,  E.  S.  ...o . 1929,  provides  as  follows: 

'•Said  commission  may  adopt  by-laws  or 
rules  and  regulations  for  its  govern- 
ment; a majority  of  the  commission 
shall  constitute  a ouorun;  it  shall 
h ve  power  to  appoint  such  agents  and 
employes  as  it  shall  deem  necessary 
and  fix  their  compensation  within  the 
limits  of  the  appropriation  that  shall 
be  made  by  the  general  assembly;  it 
shall  hold  regular  monthly  meetings, 
keep  a full  record  of  its  proceedings 
and  of  its  receipts  and  disbursements, 
and  shall,  on  or  before  the  first  i .on- 
day  in  January  of  each  biennial  period, 
make  a full  report  to  the  general  as- 
sembly, presenting  a concise  review 
of  the  *vork  of  the  commission  for  such 
period,  with  recommendations  looking 
to  the  amelioration  of  the  blind  in 
this  state." 


Section  8692,  K.  S.  Lo«  1929  (now  Section  8892,  Laws 
of  Missouri,  1933,  page  191)  reads  as  follows: 

"The  officers  and  members  of  the  Com- 
mission hereby  created  shall  receive 
no  salary  or  other  compensation  for 
their  services  as  officers  or  members 
of  the  Commission  for  the  Blind,  but 
their  traveling  expenses  and  other 
necessary  expense  in  the  performance 
of  their  duties  as  officers  and  mem- 
bers of  the  Commission  for  the  Blind 
may  be  allowed  and  paid  them  out 
of  any  funds  that  may  be  appropriated 
by  the  state  for  the  use  of  said  Com- 
mission." 
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The  ^.J-ssourl  statutes  above  provide  for  an  administra- 
tion of  the  plan.  Whether  such  administ ration  is  efficient  is  for  the 
Federal  Bourd  to  decide  and  not  this  department. 


VII. 


The  Ajssouri  Legislature  must  enact 
a statute  requiring  the  Commission 
Tor  tLe-  Blind  to  make  such  reports 
as  ti  e Board,  may  fro;.,  line  to  time* 
require. 


Section  1002,  supra,  states  that  the  State  plan  must 
"provide  that  the  State  agency  will  make  such  reports  in  such 
form  and  contain  such  information,  as  the  Board  may  from  time  to 
time  require,  end  comply  with  such  provisions  as  the  Board  may 
from  time  to  time  find  necessary  to  assure  the  correctness  and 
verification  of  such  reports." 

The  requirement  stated  ebove  must  be  met  by  the  State  plan 
before  such  plan  will  be  approved  by  the  Board.  It  is  mandatory 
that  the  State  plan  must  specifically  include  this  stipulation. 

The  t-issouri  Blind  Pension  Act  contains  no  such  statute.  Due  to 
the  fact  that  the  Aiseouri  Act  was  passed  before  the  Federal  act, 
it  could  make  no  reference  to  such  Federal  act.  Therefore,  the 
Legislature  must  pass  a statute  which  will  meet  this  requirement. 


VIII. 


.J.ssoui‘1  allows  nc  one  v.ho  is  a_ 
recipient  of  old  age  assistance  to 
receive  a ,, ension  under  the  bIIikT* 
pension  -ujtT 


Section  1002 , Federal  Social  Security  Act,  supra, 
reads  that  "the  State  plan  must"  provide  that  no  aid  will  be 
furnished  any  individual  under  the  plan  with  respect  to  any 
period  with  respect  to  which  he  is  receiving  old-age  assistance 
under  the  State  plan  approved  under  Section  2 of  this  Act. 
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section  16,  Laws  of  -issouri,  1935,  Pensions  and  Re- 
tirement lunds,  at  pa^e  312,  reads  as  follows: 

"No  person  receiving  assistance  under 
this  Act  shall  at  the  sa^e  tine  re- 
ceive any  other  relief  fro m any  public 
funds,  except  for  medical  and  surgical 
assistance. " 

The  *J.ssouri  uld  Age  assistance  law,  therefore,  forbids 
any  one  who  is  receiving  old  ate  assistance  from  receiving  any 
other  pension.  ..tile  this  statute  probtbly  fills  the  federal 
requirement , the  legislature  may,  to  conform  with  the  federal  act 
unreservedly,  enact  a statute  that  affirmatively  sets  forth  this 
inhibition. 


IX. 


The  Legislature  must  amend  the  lew 
in  rerarfl  to  residence  requirement 
Tn  oraer  to  cor.ply  wlth~*tSe  federal 
act. 


Section  1002,  Title  2,  A ederul  Social  security  Act, 

states : 


"ilie  hoard  shall  approve  any  plan  which 
fulfills  the  conditions  specified  in  sub- 
section (a) , except  that  it  shall  not 
approve  any  plan  which  imposes,  as  a 
condition  of  eligibility  for  aid  to  the 
blind  under  the  plan— 

"(1)  Any  residence  requirement  which  ex- 
cludes any  resident  of  the  State  who  has 
resided  therein  five  years  during  the 
nine  years  immediately  preceding  the 
application  for  aid  and  ins  resided  therein 
continuously  for  one  year  immediately 
preceding  the  application." 

Section  8893,  R.  S.  mo.  1929,  reads  as  follows: 

"very  adult  blind  oerson,  twenty- 
one  years  of  age  or  over,  of  good 
moral  character,  who  shall  have  been 
a resident  of  the  state  of  iJLssouri 
for  ten  consecutive  years  or  more  next 
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preceding  the  tine  for  making 
applicstion  for  the  pension  herein 
provided,  end  every  aiult  blind  per- 
son, twenty-one  years  of  ago  or  over, 
who  nay  have  lost  his  or  her  sight 
while  e hone  fide  resident  of  this 
state  ancT  w^o  h' s b -en  a continuous 
resident  thereof  since  rich  loss  of 
sijht,  shall  be  entitled  to  receive, 
when  enrolled  under  the  provision 
of  this  article,  an  annual  pension  as 
provided  for  therein,  payable  in 
equal  quarterly  ins  aliments:  * • *." 

The  above  quoted  Missouri  statute  is  in  conflict  with 
the  federal  requirement  and  must  be  amended  to  comply  with  the 
feaerd  «ct. 


The  ,.j3souri  plan  does  not  have  any 
citizenship  require. .tint  wh i ch  ii: eludes 
any  citizen  or  'the  unit eo~5t ate s. 


Section  1002 , federal  social  security  Act , supra, 
provides  that  the  3oard  shall  not  approve  any  plan  which  imposes 
"any  citizenship  requirement  which  excludes  any  citizen  of  the 
United  States. " 

The  Missouri  plan  does  not  have  any  statutes  in  relation 
to  this  matter  and  therefore  meets  the  requirements  of  the  above 
federal  section. 


Respectfully  submitted. 


COVELL  h.  HmWIli, 

Assistant  Attorney  General. 


ROY  McKITThICX , 
Attorney  General. 


ELECTIONS:  Number  of  Judges  to  a Precinct 


October  10,  1936 


t 


Honorable  C.  W.  ileyer 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir: 

We  are  In  receipt  of  your  letter  of  October  6, 
1936,  reouestlng  an  opinion,  which  reads  as  follows: 

rtThe  County  Court  Is  putting  It  up 
to  us  like  this:  The  last  general 
election  being  In  an  off  year  there 
were  a number  of  precincts  where  less 
than  three  hundred  votes  were  cast, 
but  this  year  the  registration  in  some 
of  these  precincts  was  almost  double 
three  hundred.  Now  the  Court  wants  to 
know  whether  they  may  appoint  additional 
Judges  and  Clerks  in  some  of  these 
precincts  where  they  have  every  reason 
to  believe  the  vote  in  the  general 
election  will  exceed  three  hundred,  the 
registration  being  greatly  In  excess 
of  three  hundred. 

"My  own  personal  opinion  Is  that  In 
these  matters  it  Is  never  safe  to  dis- 
regard the  statutes,  or  in  other  words 
that  the  statutes  should  be  closely 
followed,  except  where  an  emergency 
exists,  or  to  save  unreasonable  work  on 
the  part  of  the  Election  Board  and  undue 
delay  of  election  returns.  At  any  rate 
I trust  I have  stated  clearly  the  question 
of  the  County  Court  and  we  would  greatly 
appreciate  an  opinion  from  your  office 
upon  the  proposition  Indicated." 
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Section  10206  R.  S.  Missouri  1929,  provides  for  the 
appointment  of  four  election  Judges  to  a precinct,  same  to  be 
appointed  by  the  County  Court.  This  section  also  provides 
the  method  to  be  followed  In  receiving  and  counting  the  ballots 
by  all  Judges  and  clerics. 

Laws  of  Missouri,  1933,  p.  238,  Section  10208  provides: 

"In  all  precincts  in  this  state  that  at 
the  last  preceding  general  election  oast 
three  hundred  or  more  votes,  at  the  same 
time  and  In  the  same  manner  as  Judges 
of  election  are  appointed  or  elected, 
two  additional  Judges  of  election  for 
each  such  election  district  in  the  state 
shall  be  appointed  or  eleoted;  three  of 
the  Judges  shall  be  taken  from  the 
political  party  that  polled  the  largest 
number  of  votes  at  the  last  preceding 
general  election  and  three  of  the  Judges 
from  the  party  that  polled  the  next 
largest  vote.  The  Judges  of  election 
shall  designate  two  of  their  number,  not 
of  the  same  party,  whose  duty  it  shall 
be  to  have  charge  of  the  ballots  and  to 
furnish  them  to  the  voters  In  the  manndr 
hereinafter  provided." 

Laws  of  Missouri,  1933,  p.  239,  Section  10211,  provides 

"In  all  precincts  oastlng  lesB  than 
three  hundred  votes  in  the  last  general 
election,  the  Judges  shall  appoint  two 
clerks,  and  In  all  precincts  casting  three 
hund  ed  or  more  votes  In  the  last  preceding 
general  election,  the  Judges  shall  appoint 
four  clerks.  The  clerks,  before  entering 
on  the  duties  of  their  appointment  shall 
take  an  oath  or  affirmation,  to  be  adminis- 
tered by  one  of  the  persons  appointed  or 
elected  Judges  of  the  eleotion,  that  they 
will  faithfully  record  the  names  of  all 
the  voters; said  clerks  shall  also  take  the 
oath  above  prescribed  for  Judges  to  be 
admlnls  tered  at  the  same  time  and  in  the 
same  manner  heretofore  directed." 


Hon 
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Prior  to  the  Session  Acts  above  quoted,  the  Statute* 
made  it  ooasible  to  place  six  Judges  and  four  clerics  in  any 
precinct  election  district  at  a general  election.  At  that  time 
many  county  courts  in  Missouri  were  prone  to  hold  down  county 
general  election  expenses  by  appointing  only  four  Judges  and 
£wo  clerks,  In  spite  of  the  existing  laws  allowing  six  Judges 
and  four  clerks.  In  the  case  of  Sanders  vs.  Lacks,  142  Mo. 

256,  an  attempt  was  made  to  invalidate  an  election  because  of 
the  desire  of  a County  Court  to  save  election  expenses,  and  at 
the  some  time  keep  the  official  personal  in  an  eleotion  dis- 
trict down  to  a number  that  could  handle  the  voting  in  a pre- 
cinct, and  at  the  same  time  not  be  in  each  other' s way.  In 
that  oase  the  Supreme  Court  refused  to  invalidate  the  election, 
even  though  the  County  Court  failed  to  avail  themselves  to  the 
power  of  the  then  existing  Statute  and  appoint  six  Judges  and 
four  clerks,  and  at  1.  c.  263,  the  Court  said: 

t m 


"Popular  elections  involve  the  exercise 
of  one  of  the  most  cherished  rights  of 
the  citizen  in  a free  government.  Mxt 
the  right  of  suffrage  must  needs  be  exer- 
cised under  conditions  which  do  not  always 
admit  of  a rigid  observance  of  every  techni- 
cal requirement  of  law.  The  Judges  of  elec- 
tion who  manipulate  the  machinery  neoees&ary 
to  record  the  expression  of  the  voters'  will 
are  uaually  laymen  , unfamiliar  with  legal 
technicality,  and  often  wholly  l^inocent  of 
that  sense  of  the  importance  of  matters  of 
mere  form  which  often  seems  to  possess  a 
strange  faoinatlon  to  some  learned  minds. 
Election  Judges  are  drawn  from  the  great 
body  of  the  people.  They  serve  for  a 
short  while.  In  the  main  they  do  their 
best  to  faithfully  perform  their  duties 
under  the  law.  But  they  are  often  guilty 
of  omissions  and  oversights  in  attempt- 
ing to  follow  the  strict  letter  of  the  law. 
In  dealing  #lth  those  lapses  the  courts 
have  promulgated  a practical  general  rule 
which  seems  to  have  a direct  bearing  upon 
the  appeal  at  bar.  That  rule  is  thus  stated 
by  the  most  eminent  Amerloan  text  writer 
of  the  law  of  this  subject,  viz:  'if  the 


Hon.  C.  W.  Meyer 


-4- 


October  10,  1936 


statute  expressly  declares  any  parti- 
cular act  to  be  essential  to  the  validity 
of  the  eleotlon,  or  that  Its  omission 
shall  render  the  eleotlon  void,  all 
courts  whose  duty  It  Is  to  enforce  such 
statute  must  so  hold,  whether  the  parti- 
cular act  In  question  goes  to  the  merits, 
or  affects  the  result  of  the  election, 
or  not.  Such  a statute  Is  Imperative, 
and  all  considerations  touching  its 
policy  or  impolicy  must  be  addressed  to 
the  legislature.  But  if,  as  in  most 
cases,  that  statute  simply  provides  that 
certain  acta  or  things  shall  be  done 
within  a particular  time  or  in  a 
particular  manner,  and  does  not  delcare 
that  their  performance  Is  essential  to 
the  validity  of  the  election,  then  they 
will  be  regarded  as  mandatory,  if  they 
do,  and  directory,  if  they  do  not,  affect 
the  actual  merits  of  the  election.' 

McCrary,  Elections  (4  Ed.)  sec.  225.  The 
use  of  the  terms  'mandatory'  and 
'directory'  In  tills  connect 'on  Is,  no 
doubt,  sanctioned  by  usage  In  the  law  of 
elections  by  ballot.  The  terms  are 
sometimes  misleading  and  not  strictly 
accurate;  but  they  are  convenient  to 
point  out  the  distinction  between  two 
general  classes  of  irregularities,  and 
they  are  sufficiently  well  understood  to 
keep  their  places  in  the  literature  of 
the  subject  in  hand." 

CONCLUSION. 

We  are  of  the  opinion  that  in  precincts  where  three 
hundred  persons  Dr  less  voted  in  the  last  general  election,  the 
county  court's  duty  Is  to  appoint  four  Judges  and  two  clerks. 
The  Statute  is  plain  in  Its  mandate,  and  a county  court  can 
not  assume  powers  not  given  them  by  the  Constitution  and 
Statutes.  We  know  of  no  way  that  more  than  four  Judges  In  a 
precinct  of  three  hundred  or  less  voters  at  the  preceding 
general  election  could  be  legally  paid  by  the  County  Court 
for  eleotlon  services. 
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We  are  not  holding  In  this  opinion  that  an  elect lion 
would  be  Invalid  In  a preolnot  tdiere  a county  court  arbitrarily 
appointed  more  than  the  statutory  number  of  Judges  and  clerks. 
Absent  evidence  of  Irregularities  In  the  preolnot  effecting 
unfair  election  result,  the  Sanders  case,  supra,  seems  to 
hold  that  such  oonduot  of  county  Judges  would  not  invalidate 
an  election  and  disfranchise  voters  who  were  not  at  fault 
themselves. 


He spect fully  submitted 


WL.  ORR  3ATYERS 

Assistant  Attorney  General. 


APPROVED: 


. ' . TAILOR,  - 

Acting)  Attorney  General. 


i 


W0S:H 


TAXATION:  Form  of  Collector's  Deed 


State  Tax  Commission 
Jefferson  City,  Missouri 

Attention  of  Mr.  Jessie  A.  Mitchell 

Gentlemen: 


We  ere  in  receipt  of  your  letter  of  this  date 
requesting  the  advice  of  this  office  relative  to  the 
proposed  Collector*  s Deed  for  taxes  providing  for  the 
transfer  of  five  tracts  under  one  deed. 

I beg  to  advise  that  we  have  examined  this 
proposed  form  and  that  it  is  our  advice  that  it  conforms 
with  the  requirements  of  3enate  Bill  94,  page  425, 

Laws  of  Missouri  1923. 

We  are  keeping  one  copy  of  the  proposed  deed 
for  our  files  and  returning  the  other  copy  to  you. 


Respectfully  submitted. 


APPROVED: 


HARRY  G.  V.ALTNER,  Jr., 
Assistant  Attorney  General 


JOttl  ^■'TSmUR,'  Jr“ 

(Acting)  Attorney  General 


HGW:MM 

Enclosure 


STATUTE  JF  LIMITATIONS:  If  officer  voluntarily  pays  shortage  of 
five  years,  he  cannot  demand  refund  for  two  years  for  the  amount  of 
shortage  of  two  years. 


oeptember  £3,  1936. 


Mr.  William  L.  Mitchell, 
Judge  of  County  Court, 
Carroll  County, 

Bosworth,  Missouri. 


F i L E D 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of  Sept- 
ember 21,  wherein  you  .make  the  following  inquiry: 

"In  the  opring  of  1935,  Carroll 
County  was  audited  and  the 
amounts  due  the  county  from  the 
several  township  assessors  set 
forth.  This  audit  covered  five 
years  but  later  the  ruling  came 
that  the  audit  could  not  go  back 
but  three  yeer3. 

’ho-  the  question  comes  up  as  one 
assessor  paid  hi3  full  amount  as 
charged  for  five  years,  ohould 
the  county  repay  him  the  difference 
from  the  full  amount  and  the  amount 
that  he  paid  the  otate  as  due  it  for 
the  three  years?  * * * " 


It  would  appear  from  your  letter  that  the  assessor  in 
question  rightfully  owed  for  five  years,  both  to  the  state  and  to 
the  county,  but  the  statute  of  Limitations  prevents  the  collection 
for  only  three  years.  Therefore,  the  assessor  could  not  under 
the  law  be  compelled  to  pay  for  lore  than  three  years  If  he  saw 
fit  to  plead  the  defense  of  the  statute  of  Limitations.  Having 
paid  the  county  the  full  amount,  the  question  arises  as  to  whether 
or  not  the  assessor  has  waived  the  dtatute  of  Limitations. 

It  is  a well  recognized  principle  of  law  that  In  order 
for  a person  to  avail  himself  of  the  statute  of  Limitations,  the 
same  must  be  specifically  pleaded.  In  the  instant  case  we  assume 
that  there  was  no  action  brought  against  the  assessor,  but  that  the 
payment  on  his  part  was  purely  voluntary. 


Mr.  -iiliam  L.  Mitchell 
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The  question  of  waiver  was  discussed  in  the  case  of 
Conk  ling  v.  Henry  %uellmalz  Lumber  tc  Mfg.  Co.,  34  d.W.  (2d)  990, 
wherein  the  Court  said  (l.c.  992): 


"In  arriving  at  the  conclusion 
that  under  the  facts  in  this  case 
the  defendant  waived  for  all  time 
its  right  to  invoke  the  statute  of 
limitations  to  plaintiff’s  amended 
petition,  we  have  in  mind  the  line 
of  cases  which  the  defendant  calls 
to  our  attention  which  lay  down  the 
broad  rule  to  the  effect,  that, 
where  a motion  for  new  trial  has 
been  sustained,  the  cese  then  stands 
as  though  there  had  never  been  a 
trial.  Brayton  v.  Gunby  (Mo.  *pp. ) 

267  d.'£.  450,  l.c.  452;  Hurley  v. 
Penally,  186  Mo.  225,  l.o.  228,  229, 

85  3.W.  357;  Star  Bottling  Co.  v. 
exposition  Co.,  240  Mo.  634,  l.o. 

639,  144  d.'7.  776.  This  general  rule, 
however,  ha3  its  exceptions  as  is 
evidenced  by  those  cases  which  we 
have  oited  above  to  the  effect  that, 
where  the  defendant,  by  answering 
plaintiff's  amended  petition  after 
motion  to  strike  on  the  ground  of 
departure,  files  his  answer,  the 
defendant  thereby  waives  for  all  time 
the  right  to  invoke  such  plea.  Go, 
too,  privilege,  as  that  between  a 
patient  and  physiolan,  once  being 
waived,  cannot  thereafter  be  Invoked 
and  is  therefore  conclusive  on  retrial* 
rtyan  v.  Met.  Life  Ins.  Co.  (Mo.  App.) 

30  G.TT.  (2d)  190,  l.o.  194,  and  cases 
cited;  Llliott  v.  Kansas  City,  198 
Mo.  593,  96  d.W.  1023,  6 L.H.A.  (N.8.) 
1082,  8 Ann.  Cas.  653;  dtute  v.  Long, 
257  A.io • 199,  165  o.  748." 


*nd  in  the  case  of  Landers  Lumber  Co.  v.  Jhort,  81  3.W. 
(2d)  l.c.  376,  the  Court  said: 

"It  is  conceded  in  this  case,  we  think, 
that  the  proceedings  in  the  justice 
court  were  a nullity,  since  the  amount 
involved  exceeded  the  jurisdiction  of 
the  justice  of  the  peace.  It  Is  also 
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conceded  on  both  3ides  that, 
unless  the  plea  of  the  statute  of 
limitations  has  been  waived  by  the 
pleadings,  the  claim  of  Prosper! 
is  barred.  It  was  30  held  in 
McPherrin  v.  i-uraber  Lien’s  dupply 
Company,  211  ko.  npp.  385,  242 
8.W.  136,  and  Hedlon  v.  Badger 
Lumber  Company,  194  Lfc>.  App.  650, 

189  d.W.  589.  In  the  kcPherrin 
Case,  supra,  it  was  further  held 
that  the  statute  is  one  of  limita- 
tion and  must  be  pleaded  in  order 
to  avail  defendant.  To  the  same 
effect  is  the  case  of  American 
riadlator  Company  v.  Conner  plumbing 
& Keating  Co.,  277  ko.  548,  211 
o.W.  56,  as  well  a3  a number  of 
other  cases.  It  is  also  well 
established  that  the  statute  of 
limitations  may  be  waived  by  the 
filing  of  a general  denial,  partic- 
ularly where  the  bar  of  the  statute 
appears  upon  the  face  of  the  petition. 
Conkling  v.  ilenry  hiellmalz  Lumber 
& kfg.  Co.,  225  ko.  App.  494,  34 
o.W.  (2d)  990.  The  latter  case 
further  hold*,  and  we  think  correctly, 
that  the  statute,  having  once  been 
waived  by  answer,  cannot  subsequently 
be  invoked,  absent  a departure." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Assessor  mention- 
ed in  your  letter  has  waived  his  right  to  any  refund  by  paying 
the  full  shortage  for  the  five  years. 


Hespeetfully  submitted, 


APPROVED : 


OLLIVEH  W.  NOLEN, 

Assistant  Attorney  General. 


JCHa  . .OIIaaN,  Jr . , 

(Acting)  Attorney  General. 
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TAXATION:  Approved  form  for  county  collector's  d"ed  when 

grantee  assignee 


November  19,  1936. 


3tate  Tax  Commission 
Jefferson  City,  Missouri 

Attention  of  Mr.  Jesse  A.  Mitchell. 


Gentl  emen: 


We  are  in  receipt  of  your  request  of  November 
19,  1936,  renueetlng  the  an  roval  of  tills  Office  on  the 
orooosed  form  of  collector's  deed  under  the  Jones-Hunger 
Law  to  be  used  when  the  purchaser  has  assigned  the  cer- 
tificate of  purchase. 

We  have  gone  over  this  proposed  deed  and  be- 
lieve that  it  is  sufficient  for  the  purposes  pro  )Osed. 

We  have,  however,  made  one  or  two  suggested  changes  which 
we  have  placed  between  the  red  check  marks  on  the  enclosed 
proposed  form.  Our  recommended  form  is  ldential  with 
that  submitted  with  the  exception  of  these  additions. 

I herewith  return  to  you  the  form  forwarded 
together  with  a copy  of  the  suggested  form. 


APPROVED : 


Respectfully  submit t 


ftY  G;  ALTNER,  Jr.,  / 
Assist,  nt  Attorney  General 


J , T aYLOR 

( Aotlng)  Attorney  General 


H : ... 
Enclosures 


BANKS  AND  BANKING:  Banks  have  authority  to  pledge  assets 

to  secure  loans  for  purposes  of  merger 

or  consolidation. 


January  17,  1956. 


Honorable  0.  H.  Moberly 
Commissioner  of  Finance 
Jefferson  City,  'Missouri 


Dear  Mr.  i oberly: 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  16,  1936,  in  which  you  request  the  opinion  of  this 
Department  on  the  question  submitted  by  Mr.  Francis  C. 
Brown,  Counsel,  Federal  Deposit  Insurance  Corporation,  to 
you  in  his  letter  dated  January  14,  1936.  ..e  herewith  set 
forth  both  letters  as  follows: 

"I  am  enclosing  herewith  a copy  of 
a letter  dated  January  14,  1936, 
received  via  air  Mail  from  Mr.  Francis 

C.  ; rown,  Counsel,  Federal  eposit 
Insurance  Corporation,  Aashington, 

D.  C. 

"At  the  present  time  we  have  several 
cases  pending  where,  in  order  to  effect 
the  consolidation,  it  will  be  necessary 
for  the  selling  bank  to  make  application 
for  a loan  from  the  Federal  eposit 
Insurance  Corporation  under  Paragraph 
4 of  Subsection  (N)  of  ection  12B  of 
the  Federal  Reserve  j.ct,  as  amended. 

"I,  therefore,  shall  very  much  appre- 
ciate it  if  you  will  give  immediate 
attention  to  rendering  the  opinion  re- 
quested in  the  attached  letter. 

Yours  very  truly, 

Uigned)  0.  H.  ...OBERLY 

Commissioner  of  Finance." 
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"tfith  reference  to  the  banks  which  were 
recently  a subject  of  discussion  between 
you  and  Mr.  ;rowley  as  possible  applicants 
for  loans  from  this  Corporation  under 
Paragraph  4 of  Subsection  (N)  of  section 
12B  of  the  Federal  Reserve  Act,  as  amended, 
we  would  like  to  have  you  furnish  us  with 
an  opinion  from  the  Attorney  General  of 
your  State  with  respect  to  the  right  of 
the  institutions  in  question  to  borrow 
money  in  the  amounts  proposed  and  to  pledge 
the  assets  of  the  kind  and  value  contemp- 
lated in  each  instance. 

"In  the  event  your  Attorney  General  has 
already  rendered  an  opinion  dealing  with 
the  extent  to  which  banks  may  borrow  money 
and  pledge  assets,  this  may  suffice  but 
in  the  event  that  no  such  opinion  has 
been  rendered  it  will  be  necessary  that 
we  be  furnished  with  a general  opinion  on 
this  subject  in  connection  with  any  definite 
proposal  which  may  be  forthcoming  concerning 
the  se  banks . 


Yours  very  truly, 

(Signed)  FRANCIS  C.  BROWN 

Counsel . 


Your  question  pertains  to  the  power  and  authority 
of  banks  in  Missouri  to  pledge  their  assets  and  borrow  money 
under  the  circumstances  as  outlined  in  Mr.  3rownfs  letter. 

e note  from  your  letter  that  in  order  to  effect  the 
consolidation  of  the  banks  in  question  that  it  will  be  necessary 
for  the  selling  bank  to  make  application  for  a loan  from  the 
Federal  Deposit  Insurance  Corporation  under  the  provisions  of 
Paragraph  4 of  sub-section  "(n)"  of  Section  12B  of  the  Banking 
Act  of  1936,  Title  1 - Federal  e posit  Insurance;  which  section 
is  as  follows: 
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"Until  July  1,  1936,  whenever  in  the 
Judgment  of  the  board  of  directors  such 
action  will  reduce  the  risk  or  avert 
a threatened  loss  to  the  Corporation  and 
will  facilitate  a merger  or  consolidation 
of  an  insured  bank  with  another  Insured 
bank,  or  will  facilitate  the  sale  of  the 
assets  of  an  open  or  closed  insured  bank 
to  and  assumption  of  its  liabilities  by 
another  insured  bank,  the  Corporation 
may,  upon  such  terms  and  conditions  as 
it  may  determine,  make  loans  secured  in 
whole  or  in  part  b,/  assets  of  an  open 
or  closed  insured  bank,  which  loans  may 
be  in  subordination  to  the  rights  of 
depositors  and  other  creditors,  or  the 
Corporation  may  purchase  any  such  assets 
or  may  0uarantee  any  other  insured  bank 
against  loss  by  reason  of  its  assuming 
the  liabilities  and  purchasing  the 
assets  of  an  open  or  closed  Insured  bank. 
Any  insured  national  bank  or  District 
bank,  or,  with  the  approval  of  the 
Comptroller  of  the  Currency,  any  receiver 
thereof,  is  authorized  to  contract  for 
such  sales  or  loans  and  to  pledge  any 
assets  of  the  bank  to  secure  such  loans," 


The  power  and  authority  of  a bank  to  borrow  money 
and  pledge  its  assets  as  security  for  the  loan  has  not  been 
questioned  in  this  State.  In  one  of  the  earlier  cases  on  the 
subject,  decided  in  1878,  Ringling  v.  Kohn  et  al.,  6 L'o . App. 
333  1.  c.  335  and  337,  the  court  said  the  following: 

"The  charter  gave  to  the  corporation 
general  banking  powers  in  terms  such 
as  are  usually  employed  for  that  purpose. 

Sess.  Acts  1857,  p.  642,  sect.  6.  Nothing 
is  said  about  borrowing  money.  But  it  is 
ele  r.entary  law  that  a corporation  may 
exercise  any  unforbidden  power  which  is 
necessary  to  carry  into  effect  the  powers 
specially  granted.  It  would  be  a strange 
limitation  of  the  authority  to  purchase 
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exchanges,  or  to  loan  money,  which  should 
deny  a simple  means  of  obtaining  occasional 
supplies  for  the  purpose.  A specific 
authority  to  borrow  money  rarely,  if  ever, 
appears  in  any  bank  charter.  It  has 
always  been  esteemed  a neces  ary  and  in- 
herent privilege,  inseparable  from  the 
exercise  of  banking  functions.  Yithout 
it  no  bank,  however  am  le  its  assets, 
coulu  at  times  avoid  insolvency.  urtis 
v.  Leavitt,  15  N.  Y.  9. 

******** 

"In  Barnes  v.  Ontario  Bank,  19  N . Y.  156, 
the  court  said:  *That  the  power  to  borrow 
existed  was  determined  by  this  court  in 
the  case  of  Curtis  v.  Leavitt.  That  the 
cashier,  in  virtue  of  his  general  employ- 
ment, could  exercise  the  power  was  not 
denied  upon  the  argument,  and  the  prop- 
osition does  not  admit  of  a reasonable 
doubt. * 

"Said  Story,  J. , in  Fleckner  v.  United 
tates  Bank,  8 heat.  357:  *The  acts  of 
the  cashier,  done  in  the  ordinary  course 
of  the  business  actually  confided  to  such 
an  officer,  may  well  be  deemed  prima 
facie  evidence  that  they  fell  within  the 
scope  of  his  duty.  * 

"The  cases  are  numerous  in  which  it  is 
held  that  the  cashier  of  a bank  may,  by 
virtue  of  the  general  nature  of  hi s employ- 
ment, transfer  to  outside  parties  any  of 
the  notes,  bills,  or  other  securities 
belonging  to  the  bank,  and  the  transferees 
need  look  no  further  for  his  authority  so 
to  do  than  to  the  fact  of  his  being  the 
cashier.  Kimball  v.  Cleveland,  4 Mich. 

606;  Lafayette  Bank  v.  State  Bank,  4 Mc- 
Lean, 208;  Bank  v.  '.‘/heeler,  21  Ind.  90; 

Robb  v.  Ross  County  Bank,  41  Barh.  586; 

Wild  v.  Bank,  3 Mason,  505.” 
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hat  was  said  In  the  above  case  was  cited  approv- 
ingly in  the  case  of  Donnell  v.  Lewis  County  Savings  3ank, 

80  Ho,  165,  wherein  the  court  said, at  page  170,  the  following 


* • here  general  barking  powers  powers 
are  conferred  by  the  oharter  of  a 
banking  corporation,  the  corporation 
may  borrow  money  without  having  more 
specific  authority  therefor.  2.  In 
order  to  show  a casnier*s  authority 
to  borrow  money  for  his  bank,  it  is 
not  necessary  to  prove  a power  spec- 
ially conferred  upon  him  by  the  board 
of  directors,  or  a distinct  ratification 
by  them  of  the  act  after  its  consum- 
mation; his  acts  done  in  the  ordinary 
course  of  the  business  actually  confided 
to  hi  as  such  c shier,  are  prl.u  facie 
evidence  that  they  fall  within  the  scope 
of  this  duty,1  These  positions  are  well 
supported  by  the  numerous  authorities 
cited .and  relied  on  by  the  court  of 
appeals  in  its  well  considered  opinion 
in  said  case,  and  we  think  state  the 
law  correctly,  when  applied  to  the  facts 
in  this  case,  as  well  as  to  that.  (Cases 
cited. ) " 


In  these  cases  the  courts  held  that  the  cashier 
of  a b nk  had  a right  to  borrow  money  and  pledge  the  assets 
of  the  bank  to  secure  sane.  However,  in  1895,  by  the  Laws 
of  Missouri,  1895,  page  120,  it  was  provided: 

"*  * * The  cash!  r or  any  other  employe 
shall  have  no  power  to  endorse,  sell, 
pledge  or  hypothecate,  any  notes,  bonds, 
or  other  obligations  received  by  said 
corporation  for  money  loaned,  until  such 
power  and  authority  shall  have  been  given 
such  cashier  or  employe  by  the  board  of 
directors.  ***** 

This  statute  has  been  amended  and  it  now  stands  as  Section 
5380,  Kevised  Statutes  of  Missouri,  1929,  and  is  the  present 
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statutory  law  on  the  subject.  The  pertinent  part  of  said  section 
provides  as  follows: 

n*  * *The  cashier  or  any  other  officer 
or  employe  shall  have  no  power  to 
endorse,  pledge  or  hypothecate  any  notes, 
bonds  or  other  obligations  received  by 
said  corporation  for  money  loaned  until 
such  power  and  authority  shall  have 
been  given  such  cashier  or  other  officer 
or  employe  by  the  board  of  directors, 
pursuant  to  a resolution  of  the  board 
of  directors,  a written  record  of  such 
proceeding  shall  first  have  been  made; 
and  a certified  copy  of  said  resolution, 
signed  by  the  president  and  cashier  with 
the  corporate  seal  annexed,  shall  be 
conclusive  evidence  of  the  grant  of  such 
power  • * 


This  section,  by  limiting  the  powers  of  the  cashier 
to  pledge  the  assets  of  the  bank  to  secure  borrowed  money, 
recognizes  the  general  powers  of  the  bank  to  pledge  its  assets 
for  the  reason  that  the  statute  states  that  such  authority 
must  be  by  action  of  the  board  of  directors.  In  addition, 
the  borrowing  of  money  and  a pledging  of  the  bank’s  assets  to 
secure  same,  is  a well-established  policy  and  common  practice 
in  Missouri,  notwithstanding  the  paucity  of  cases  on  the 
subject  in  this  State. 

As  was  said  by  the  Supreme  Court  of  Missouri  in  the 
case  of  Cantley  v.  Little  River  Drainage  District,  2 S.  W.  (2d) 
607,  1.  c.  611: 

"These  sections  place  limitations  on 
officers  of  the  bank  as  to  certain 
named  things,  which  includes  the  hypothe- 
cating of  the  bank's  notes  and  securities, 
but  they  do  not  limit  the  bank  itself, 
when  acting  through  its  directors.  That 
the  bank  itself  can  borrow  money  and 
pledge  its  notes  as  security  for  the  pay- 
ment thereof  cannot  be  questioned.  It 
is  done  every  day  in  the  commercial  world. 

Ncr  is  there  any  limitation  as  to  the 
person  or  corporation  from  wh®m  it  may 
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borrow,  then  we  say  that  banks  cannot 
borrow  money  we  have  gutted  the  modern 
banking  business.  .Yhen  we  say  that  the 
bank  can  borrow  money,  we  mean  when  act- 
ing through  its  board  of  directors  and 
the  authority  given  by  such  board  of 
directors  to  other  agents  of  the  bank." 


It  is,  therefore,  the  opinion  of  this  Department 
that  State  banks  in  Missouri  have  the  general  power  to 
borrow  money  and  pledge  the  assets  of  the  bank  to  secure 
same,  and  it  is  our  further  opinion  that  the  banks,  under 
the  circumstances  mentioned  in  your  letter,  would  have 
authority  to  pledge  their  assets  to  secure  said  loans  upon 
a duly  authorized  resolution  of  the  board  of  directors  of 
said  banks. 


Very  truly  yours. 


C OVELL  R . HEWITT 

Assistant  Attorney-General 


APPROVED: 


pa-y  :.:ck±  ttrick 

Attorney -General 
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BANKS  & BANKING:  Unanimous  consent  of  all  stockholders,  preferred 

and  common,  required  of  altered  Articles  of 
Agreement j Section  10,  Article  XTI,  Missouri 
Constitution;  Laws  of  Mo.  1933,  pp.  406-408. 
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Hon.  G.  H.  Moberly 
Commissioner  of  Finance 
State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Mr.  Moberly: 


This  is  to  acknowledge  your  letter  of  January  27, 
1936,  in  which  you  request  the  opinion  of  this  Department, 
which  letter  is  as  follows: 

"I  am  enclosing  herewith  a copy  of  a 
letter  received  under  date  of  January 
20th  from  the  Iron  County  Security  Bank, 
Ironton,  Missouri,  which  is  self- 
explanatory. 

"For  your  information  the  amendments  to 
the  articles  of  agreement  referred  to  in 
the  copy  of  the  letter  enclosed  provide 
for  striking  out  c rtain  sections  of  the 
original  articles  adopted  at  the  time 
of  issuing  preferred  stock  under  the  pro- 
visions of  section  10  of  Article  XII  of 
the  Constitution  of  Missouri.  For  your 
further  information  I quote  from  the 
statement  containing  the  amendments  to 
the  articles  of  agreement,  as  follows: 

w,The  foregoing  resolution  was  adopted 
at  the  Annual  Stockholders'  meeting  of 
the  Iron  County  Security  Bank,  Ironton, 
Missouri,  held  on  the  14th  day  of 
January,  1936,  by  a vote  representing 
all  of  the  Preferred  Stock  of  the 
Corporation,  and  In  excess  of  two-thirds 
of  the  Common  Stock  of  the  Corporation.1 
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"The  question  upon  which  I desire  an 
opinion  is  whether  or  not  less  than 
unanimous  consent  of  all  stockholders 
can  amend  any  of  the  provisions  pertain- 
ing to  the  issue  of  preferred  stock 
after  the  preferred  stock  has  been 
originally  issued  with  the  consent  of 
all  common  stockholders,  as  provided 
for  in  the  section  of  the  Constitution 
above  referred  to." 


The  question  which  you  ask  is  whether  or  not  the 
original  articles  of  agreement  of  a banking  corporation  at 
the  time  of  issuing  preferred  stock  therein  under  the  pro- 
visions of  Section  10,  Article  12,  may  be  altered  and  changed 
b,'  a vote  representing  all  of  the  preferred  stock  of  the 
banking  corporation,  and  in  excess  of  two-thirds  of  the 
com  on  stock  of  said  corporation* 

By  the  Laws  of  Missouri,  shown  at  page  406-408,  Laws 
of  1933,  Section  1,  "banks,  trust  companies  doing  a banking 
business,  and  other  financial  institutions  organized,  incorpora- 
ted, and  existing,  under  the  laws  of  this  State  and  subject  to 
the  jurisdiction  of,  and  control  by,  the  Finance  Commissioner 
of  the  State  of  Missouri,  any  such  corporation  may,  with  the 
consent  of  all  its  stockholders,  issue  and  sell  its  shares  of 
preferred  stock,  of  one  or  more  classes,  subject  to  the  pro- 
visions of  this  act  and  the  approval  of  the  Finance  Commissioner 
of  the  State  of  Missouri." 

And  Section  5 of  said  act  provides  as  follows: 

"The  preferences  and  priorities,  and  the 
terms  and  conditions  governing  the  call, 
redemption,  and  retirement,  of  each  class 
of  the  preferred  shares  issued  by  any 
corporation  under  authority  of  this  act 
shall  be  clearly  set  forth  in  the  amend- 
ment to  its  charter  authorizing  the 
issuance  and  sale  of  such  preferred  shares, 
in  the  case  of  all  such  corporations 
organized  and  existing  prior  to  the 
effective  date  of  this  act  and  in  the 
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articles  of  agreement  for  the  incorpora- 
tion of  all  such  corporations  hereafter 
organized  and  incorporated,  all  of  which 
shall  be  approved  by  the  Finance  Commis- 
sioner of  the  State  of  Missouri, " 


This  amendment  of  the  statutes  of  Missouri  authorized 
banks  and  trust  companies  to  issue  and  sell  preferred  stocks 
in  their  institutions  and  are  governed  and  subject  to  the 
general  corporation  laws  of  Missouri  relating  thereto  insofar 
as  they  may  be  applicable  to  banks  and  trust  companies. 

Section  10,  Article  XII  of  the  Missouri  Constitution, 
mentioned  in  your  letter,  provides  as  follows: 

"No  corporation  shall  issue  preferred 
stock  without  the  consent  of  all  the 
stockholders," 


This  provision  of  the  Constitution  does  not  mean  that 
the  original  articles  of  agreement  cannot  be  changed  by  agree- 
ment of  the  stockholders  of  the  corporation,  but  it  may  be 
done  so  long  as  it  does  not  contravene  or  vldLate  the  laws  of 
the  State, 

Your  question  narrowed  down,  then,  means:  May  this 
change  be  made  without  the  unanimous  consent  of  all  of  the 
common  stockholde  s of  the  bank, 

Fletcher  on  Corporations,  Vol.  11,  Section  5296,  says 
the  following: 

"The  contract  between  a corporation  and 
the  holders  of  its  preferred  stock  cannot 
be  changed,  or  their  rights  in  any  v/ay 
impaired,  without  their  consent,  bj  any 
subsequent  action  of  the  corporation,  if 
the  certificate  or  articles  of  incorpora- 
tion are  amended  so  as  to  be  prejudicial 
to  the  rights  of  pre-existing  preferred 
stockholders,  their  rights  will  not  be 
affected  thereby  or,  under  the  terms  of 
some  statutes,  they  may  demand  payment 
for  their  shares." 
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The  rule  Is  announced  In  Clark  & Marshall,  Private 
Corporations,  Vol.  2,  page  1312,  sub-division  "B" , in 
identically  the  same  language  as  is  used  in  Fletcher  on 
Corporations,  above  quoted. 

In  Thompson  on  Corporations,  3d  dition,  Vol.  5, 
Section  3611,  the  following  is  said: 

"As  suggested  in  the  preceding  section 
the  relation  between  the  preferred  stock- 
holder and  the  corporation,  as  well  as 
between  the  stockholders  themselves,  is 
contractual,  and  the  contract  measuring 
the  relation  may  embody  any  ordinary 
conditions  not  opposed  to  the  articles 
of  association  or  by-laws,  and  not  con- 
trary to  law  or  public  policy.  The  terms 
of  the  contract  and  the  conditions  on 
which  preferred  stock  are  issued  and  held, 
are  usually  but  not  necessarily  set  out 
in  the  certificate.  The  contract  is  to 
be  construed  in  the  light  of  the  general 
law,  the  charter,  the  by-laws  and  the 
vote  and  proceedings  authorizing  the 
issuing  of  the  stock." 


e are  of  the  opinion  that.  In  view  of  the  fact  that 
the  original  articles  of  agreement,  which  are  attached  to  your 
letter  of  request,  are  changed  and  altered  in  many  respects, 
you  should  require  the  bank  in  question  to  have  the  unanimous 
consent  of  all  of  the  stockholders  of  said  bank  to  make  such 
changes. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney -General 


APPROVED: 


l';u?"MeCTmT"" 

Attorney-General 
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SMPLOmENT  BUREAUS:  County  Court  has  no  authority  to  issue  warrant 
on  county  treasury  for  maintenance  of  the  Ltate  iinployment  Bureau. 


0 
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hon.  John  L.  Mooney, 
County  Counselor, 
Clayton,  Missouri. 


FILED 


Dear  oir: 


This  departnent  is  in  receipt  of  your  letter  of  Febru- 
ary 25  wherein  you  make  the  following  inquiry: 

"I  have  been  instructed  by  the 
county  court  to  ask  you  for  an 
opinion  in  the  legality  of  issu- 
ing a county  warrant  in  the  sum  of 
three  thousand  dollars  made  payable 
to  the  otate  Employment  Bureau  for 
the  purpose  of  maintaining  the 
bureau. 

"I  instructed  the  court  that  in 
my  opinion,  since  the  otate  ijnploy- 
ment  Bureau  was  in  no  way  a county 
institution  nor  under  the  control 
and  domination  of  the  county  court 
that  the  county  had  no  authority 
to  grant  said  sum  or  any  other  sum. 

In  my  judgment  the  Ltate  jSmployment 
Bureau  is  distinctly  a state  organ- 
ization, and  is  created  and  supported 
by  the  Legislature,  and  were  the 
county  court  to  grant  a sum  of  money 
out  of  the  County  Treasury,  they  would 
be  acting  beyond  the  scope  of  their 
authority  and  the  treasurer  who 
would  issue  the  money  would  be  per- 
sonally responsible." 

The  original  statute  relating  to  employment  bureaus 
being  established  in  certain  cities  is  Lection  13187,  a.L.  «.o.  1929 
In  1931  the  Legislature  repealed  said  section  and  enacted  in  lieu 
thereof  a new  section  known  as  Lection  13187  (Laws  of  ko.  1931,  p. 
259),  the  only  change  appearing  to  be  that  the  population  in  cities 
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was  reduced  from  75,000  to  50,000  inhabitants.  In  1935  the 
Legislature  repealed  the  law  of  1931  and  reenacted  Jectlon 
13167,  x>av;s  of  ^o.  1935,  p.  288,  so  that  said  section  reads  as 
follows : 

"The  commissi oner  of  labor 
and  Industrial  inspection  shall 
organize  and  establish  in  all 
cities  in  kls^ouri , now  contain- 
ing or  which  may  contain  hereafter, 
according  to  the  last  preceding 
national  census,  fifty  thousand 
inhabitants  or  more  and  in  such 
other  cities,  towns  or  villages 
as  he  may  deem  necessary,  a free 
public  employment  bureau  for  the 
purpose  of  receiving  applications 
of  persons  seeking  employment 
and  applications  of  persons  seeking 
to  employ  labor.  i*o  compensation 
or  fee  shall  be  charged  or  re- 
ceived, directly  or  indirectly, 
from  persons  applying  for  employ- 
ment or  seeking  to  employ  labor 
t.irough  any  such  bureau.” 

Ve  assume  that  in  your  county  the  county  court  is  attempt- 
ing to  donate  v3,000  to  the  employment  bureaus  which  have  been 
organized  in  your  county  under  oecs.  13187  to  13194  inclusive, 
ii.3.  tio.  1929,  Vfe  have  searched  the  statutes  diligently  but 
find  no  provision  which  makes  it  incumbent  upon  the  county  court 
to  contribute  any  funds  for  the  organization  or  operation  of 
such  bureaus.  It  appears,  as  stated  in  your  letter,  that  the 
matter  is  handled  exclusively  by  the  Bureau  of  Labor  and  Indus- 
trial Inspection  of  the  otate  of  Missouri. 

fhe  powers  of  the  county  court  are  defined  by  statute, 
and  if  their  acts  are  to  be  legal,  they  must  come  clearly  within 
the  purview  of  a statute  or  clearly  by  implication,  as  was  said 
in  the  case  of  i*ajor  v.  ittterson,  229  u>o.  373: 

"Khere  the  county  court  had 
no  power  to  sicke  the  order  it 
did,  no  reason'  it  may  have 
assigned  therefor  is  material 
or  pertinent.  No  kind  of  a 
reason  will  justify  an  unauthor- 
ized act;  nor  will  such  express 
reason  temper ize  the  violation 
of  law.  The  county  court  either 
did  or  did  not  have  the  right 
to  act  so  that  it  i.3  a pure 
question  of  power,  and  not 
otherwise. " 
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In  the  case  of  Blades  v.  Hawkins,  240  Mo.  187,  the  Court 
said  (Jyllabua  2): 


"The  power  of  the  county  court 
to  contract,  or  to  do  any  other 
act,  must  be  found  in  an  express 
legislative  grant,  or  else  implied 
as  essential  to  the  proper  execu- 
tion of  powers  expressly  granted 
or  duties  expressly  imposed.  Nor 
will  power  to  do  a thing  be  implied 
to  belong  to  a county  court  unless 
it  is  cognate  to  the  purpose  for 
which  the  court  »as  created.  Jec. 

6759,  B.J.  1899  Uec.  2778  d.8. 

1909),  detailing  the  scope  of  the 
powers  of  a county  court  or  other 
municipality,  is  but  declaratory 
of  the  common  law.W 

In  the  case  of  King  v.  Maries  County,  297  Mo.  488,  the 
Court,  in  speaking  of  the  powers  of  a county  court  said  (syllabi 
1 and  2 ) : 


county  court  is  not  the  general 
ugent  of  the  county,  but  has  only 
such  powers  as  are  expressly  given 
it  by  statute,  with  the  qualifi- 
cation that  the  express  grant  of 
power  carries  with  it  such  implied 
powers  as  are  necessary  to  carry 
out  or  make  effectual  the  purposes 
of  the  authority  expressly  granted. 

"The  county  court  prior  to  1921 
(Laws  1921,  p.  673;  had  neither 
express  nor  implied  powers  to  employ 
the  owner  of  a set  of  abstract  books 
to  make  and  furnish  a list  of  the 
owners  and  a true  description  of  all 
lands  in  the  county  embraced  in 
back  tax  bills  issued  by  the  collector, 
and  to  pay  him  a designated  sum  for  each 
list  so  furnished.  The  duty  of  col- 
lecting delinquent  taxes  and  of  bring- 
ing suit  therefor,  and  of  ascertaining 
the  name  of  the  owner  of  the  land, 
and  if  not  known,  to  whom  the  same 
was  last  assessed,  had  by  statute 
been  devolved  upon  other  county 
officials,  and  hence  the  county  court 
could  not  employ  an  abstracter  of 
titles  to  make  a list  of  the  owners 
of  land  from  whom  back  taxes  were 
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due,  and  though  such  abstracter 
complied  with  the  terms  of  hi8 
employment  he  cannot  recover  from 
the  county  the  moneys  agreed  to 
be  paid  him  for  his  services 
rendered." 


CGhC^ioIUh: 


In  view  of  the  fact  that  there  is  no  statute  giving  the 
county  court  authority  to  issue  a warrant  in  the  sum  of  £3,000 
to  the  utate  employment  Bureau,  and  that  we  are  not  able  to 
point  to  a statute  which  impliedly  gives  the  county  court  such 
power,  we  are  of  the  opinion  that  no  such  authority  exists 
and  that  such  an  act  would  be  outside  the  scope  of  the  powers 
of  the  county  court. 


Respectfully  submitted. 


OLLIV^R  W.  NOLiSN, 
Assistant  attorney  General. 


AHPHOVibD: 


JUliN  7.  hUJiWi,  Jr., 
(Acting)  attorney  General. 
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TOWNSHIP  BOARDS: 
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Roads  and  bridge  money  may  be  spent  on 
W.  P.^.  projects  in  lieu  of  usual 
maintenance  demands. 


Aoril  30,  1936# 


Honorable  Merrill  K*  Montgomery 
Prosecuting  Attorney,  Sullivan  County 
id lan,  Missouri 

Dear  Sir: 
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We  acknowledge  your  request  for  an  opinion  dated 
Aoril  25,  1936,  which  roads  as  follows: 

"I  am  interested  in  an  opinion  from 
your  office  in  regard  to  the  legality 
of  acts  of  a township  board  in  ap- 
propriating money  from  their  revenue 
raised  by  taxation  for  their  Hoad  and 
Bridge  Fund,  to  aid  in  the  construction 
of  WPA  projects# 


"As  I understand  the  situation  in  our 
county,  which  is  a county  having  town- 
ship organization,  township  boards  are 
in  many  instances  appropriating  money 
from  the  Hoad  & Bridge  Funds  to  b e used 
on  WPA  projects*  Most  of  the  projects 
In  question  are  for  the  purpose  of 
crushing  rock  and  hard-surfacing  a road 
within  the  township.  I find  that  tax- 
payers within  the  township  object  on 
the  grounds  that  it  depletes  the  Hoad 
& Bridge  Fund  to  such  an  extent  that 
the  township  is  unable  to  furnish  tbs 
usual  maintenance  for  their  roads* 


"I  thougifc  perhaps  your  office  had 
ruled  on  this  question  heretofore,  and 
if  you  have,  I would  appreciate  a 
copy  of  your  opinion*  * 

Article  IX,  Chapter  86,  K.B.  Mo.  1929,  provides 
for  a Township  Board  of  Directors  and  their  duties. 
Section  12299  H.  B.  Mo.  1929,  of  this  Article,  reads: 

"In  each  township  in  this  state, 
organized  under  the  provisions  of 
this  chapter,  there  shall  be  a board 
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of  directors,  composed  of  the  town- 
ship trustee  and  members  of  the 
township  board,  whose  duty  it  shall 
be:  First,  to  audit  all  accounts  of 
township  officers  for  services  rend- 
ered as  such  officers  except  the 
township  assessor,  for  services  as 
such  assessor;  second,  to  audit  all 
other  accounts  or  demands  legally 
presented  to  them  against  the  town- 
ship; third,  to  levy  all  taxes  for 
township,  road  and  bridge  nurposes, 
and  all  other  duties  provided  by 
this  chapter  for  the  township  board 
of  directors  to  perform." 

Section  8149  R.  S.  Mo.  1929,  provides: 

"All  road  laws  of  this  state  shall 
apply  to  counties  under  township 
organization,  unless  by  their  terms 
limited  to  counties  not  under  town- 
ship organluat ion,  or  in  conflict 
with  the  provisions  of  this  law." 

Section  7946  R.  S.  Mo.  1929,  provides: 

"Whenever  any  public  money,  whether 
arising  from  taxation  or  from  bonds 
heretofore  or  hereafter  Issued,  is 
to  be  expended  in  the  construction, 
reconstruction  or  other  improvement 
of  any  road,  or  bridge  or  culvert, 
the  county  court,  township  board  or 
road  district  commissioners,  as  the 
case  may  be,  shall  have  full  power 
and  authority  to  contract,  reconstruct 
or  otherwise  improve  any  road,  and  to 
construct  any  bridge  or  culvert  in 
such  county  or  other  political  sub- 
division of  the  state,  and  to  that 
end  may  contract  for  such  work,  or 
may  purchase  machinery,  employ  oper- 
ators and  purchase  needed  materials 
and  employ  necessary  help  and  do 
such  work  by  day  labor.  The  county 
court,  the  township  board  or  road 
district  commissioners  may  accept 
donations  of  labor  or  materials  from 
interested  parties  either  on  road 
Improvements  or  bridge  constructions 
and  said  authority  may  employ  labor 
or  contractors  to  complete  said 
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Improvements*  Before  beginning 
the  construction  or  improvement 
of  any  road,  bridge  or  culvert  by 
day  labor  or  by  contract,  the  plans, 
specifications, , estimates  of  drain- 
age, maps,  profiles,  ostiraates  of 
cost  and  the  specific  location  of 
such  road,  bridge  or  culvert  shall 
be  filed  in  the  office  of  the  county 
clerk,  township  clerk,  or  canmlssloner 
or  road  district,  as  the  case  may  be, 
and  before  becoming  effective  shall 
be  approved  by  said  county,  township 
or  road  district  authorities*  On 
completion  of  the  work  a detailed 
statement  of  the  cost  shall  be  filed 
as  in  the  next  succeeding  section  pro- 
vided, and  shall  be  recorded  in  the 
book  wherein  are  recorded  contractors 1 
bids;  when  any  pay  rolls  or  construc- 
tion accounts  are  certified  to  as 
correct  by  the  engineer  in  charge  of 
the  work,  the  bills  for  the  same  shall 
be  passed  upon  by  the  county  court, 
township  board  or  district  coimaissloner,  • 
end  If  found  correct,  shall  be  paid: 
Provided,  that  all  such  work  shall  be 
done  under  the  supervision  and  direc- 
tion of  the  county  highway  engineer, 
or  some  other  competent  engineer  em- 
ployed by  the  county  court  or  other 
proper  authority,  at  such  compensa- 
tion as  may  be  agreed  upon,  payable 
wholly  or  in  part  out  of  the  partic- 
ular fund  to  be  expended  on  said  con- 
struction, reconstruction  or  other 
improvement • " 


CONCLUSION. 


The  Township  Board  of  Directors  are  the  auditing 
officers  empowered  with  the  duty  to  audit  legal  demands 
against  the  township*  They  are  empowered  also  with  the 
duty  to  levy  taxes  for  township  road  and  bridge  purposes* 

The  provisions  of  Section  7946,  supra,  are  under  the 
general  road  laws  of  this  State  and  apply  in  counties 
under  township  organization*  Where  your  board  has  raised 
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money  for  road  and  bridge  purposes.  It  Is  specifically 
authorised  to  construct  roads  in  the  township,  to  con- 
tract for  such  work,  to  nurchase  machinery,  employ 
operators  and  purchase  needed  materials* 

We  are  of  the  opinion  that  the  Board  has  the  power 
to  appropriate  money  from  the  road  and  bridge  fund  of 
the  township  to  be  used  on  W.  P*A.  projects,  whore 
said  W*  P.  A.  orojocts  are  identified  as  road  or  bridge 
projects  within  the  township* 

We  are  of  the  opinion  that  a W*  P*  A.  Project  to 
crush  rock  and  hard  surface  roads  within  the  township 
is  purely  a township  road  and  bridge  purpose  for  which 
the  money  was  originally  levied,  and  far  which  the 
Board  in  its  discretion  can  spend  the  money  in  lieu 
of  spending  it  on  the  usual  maintenance  demands* 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


APPROVED l 


JOHtf  w.  HOFMiAH,  Jr* 
(Acting)  Attorney  General* 
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HIGHWAY  PATROL:  Conceaiea  weapons  subject  to  provisions 

of  Section  4433  R.S.  Mo«  1929,  as  a 
person* 


June  1,  1936. 


Captain  K.  E.  Moore 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 


We  acknowledge  receipt  of  your  request  for  an  of- 
ficial opinion  from  this  Department  under  date  of  May  8, 
1936,  which  reads  as  follows: 

*We  would  like  to  h ave  an  opinion 
covering  the  following  type  of  case. 

In  various  instances  the  State  High- 
way Patrol,  as  an  organization, 
has  cause  to  receive,  by  express, 
various  revolvers  or  pistols  which 
are  forwarded  to  this  office  by  the 
Colt  Company,  either  as  new  guns  or 
forwarded  after  having  been  repaired 
at  the  Colt  factory.  These  guns  are 
all  the  property  of  the  State  High- 
way Patrol.  In  the  past  the  express 
company  has  refused  to  deliver  these 
firearms  without  first  being  given 
a permit  issued  by  the  circuit  clerk 
and  signed  by  the  sheriff,  authoris- 
ing the  State  Highway  Patrol  to 
receive  this  property. 

"It  ap'pears  to  us  that  the  statute 
requiring  such  a permit  should  not 
apply  to  a state  police  organization, 
inasmuch  as  we  believe  they  are  not 
to  be  considered  as  a person.  We 
shall  aooreclate  an  opinion  from  you 
as  to  vh  ether  or  not  it  will  be 
necessary,  in  order  to  conform  with 
the  law,  for  the  Patrol  tos  ecu re  a 
permit  on  each  gun  received.  It 
should  be  borne  In  mind  that  some  of 
these  guns  are  returned  to  the 
factory  several  times  for  adjustment 
and  repair,  and  in  the  past  it  has 
been  necessary  to  secure  permits  on 
some  guns  more  than  once.# 
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In  answering  this  request  It  Is  necessary  that 
we  construe  the  meaning  of  the  words  "no  person"  aDpear- 
ing  the  first  line  of  Section  4433,  R*S*  Mo*  1929,  which 
provides  * 

"Ho  person,  other  than  a manufact- 
urer or  wholeaalerthereof  to  or  from 
a wholesale  or  retail  dealer  there- 
in, for  the  purposes  of  commerce, 
shall  directly  or  Indirectly  buy, 
sell,  borrow,  loan,  give  away,  trade, 
barter,  deliver  or  receive,  in  this 
state,  any  pistol,  revolver  or  other 
firearm  of  a size  which  may  be  con- 
cealed uoon  the  person,  unless  the 
buyer,  borrower  or  person  receiving 
such  weapon  shall  first  obtain  and 
deliver  to,  and  the  same  be  demanded 
and  received  by,  the  seller,  loansr, 
or  person  delivering  such  weapon, 
wd  thin  thirty  days  after  the  issu- 
ance thereof,  a permit  authorizing 
such  person  to  acquire  such  weapon. 

Such  permit  shall  be  Issued  by  the 
circuit  clerk  of  the  county  in 
which  the  applicant  for  a permit 
resides  in  this  state,  if  the 
sheriff  be  satisfied  that  the  person 
applying  for  the  same  is  in  good 
moral  character  and  of  lawful  age, 
and  that  the  granting  of  the  same 
will  not  endanger  the  public  safety* 

The  permit  shall  recite  the  date  of 
the  issuance  thereof  and  that  the 
same  is  invalid  after  thirty  days 
after  the  said  date,  the  name  nnd 
address  of  the  person  to  whom  granted 
and  of  the  person  from  whom  such 
weapon  is  to  be  acquired,  the  nature 
of  the  transaction,  and  a full  dew 
scrlptlon  of  such  weapon,  and  shall 
be  countersigned  by  the  person  to 
whom  granted  in  the  presence  of  the 
circuit  clerk.  The  circuit  clerk 
shall  received  therefor  a fee  of 
fifty  cents.  If  the  permit  be  used, 
the  person  r oc Giving  the  same  shall 
return  it  to  the  circuit  clerk  with- 
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in  thirty  days  after  its  expiration, 
with  a notation  thereon  showing  the 
date  and  mannor  of  the  disposition 
of  such  v?eapon.  The  circuit  cleric 
shall  keep  a record  of  all  appli- 
cations for  such  permits  and  his 
action  thereon,  and  shall  preserve 
all  returned  oermits.  Ho  person 
shall  in  any  manner  transfer,  alter 
or  change  any  such  permit  or  make 
a false  notation  thereon  or  obtain 
the  same  upon  any  false  representation 
to  the  circuit  clerk  granting  the 
same,  or  use  or  attempt  to  use  a per- 
mit granted  to  another." 


It  is  a fundamental  rule  of  construction  that  a 
statute  shauld  he  construed  so  as  to  ascertain  and  give 
effect  to  the  legislative  intent  expressed  therein  In 
Grimes  v.  Keynolda,  184  >Io.  679,  1.  c.  688,  the  Sourt 
said: 

"*The  object  of  all  rational  inter- 
pretation is  to  reach  the  t rue  intent 
and  meaning  of  the  law-making  author- 
ity as  expressed  in  the  language  It 
has  employed  to  convey  its  thought. 

All  other  rules  are  subordinate  to 
that  great  one. 

" 1 Another  principle  of  interpretation 
which  must  be  closely  adhered  to  is 
to  consider  all  the  statutes  treating 
of  the  same  subject-matter,  so  that 
the  meaning  of  any  particular  pro- 
vision may  be  enlightened  by  a view 
of  the  general  purpose  pervading  the 
entire  law  of  the  subject • " 

In  using  the  words  "No  person,  other  than  a manufact- 
urer or  wholesaler  thereof"  in  Section  4455,  supra,  wa 
are  of  the  opinion  that  the  .^legislature  fully  Intended  to 
include  everyone  except  those  expressly  exempted,  namely, 
manufacturer  or  wholesaler.  It  is  a well  known  cannon 
of  statutory  construction  that  an  "expression  of  one  thing 
is  the  exclusion  of  another."  In  State  ex  Inf.  Conkllng, 
ex  rel.  Hendricks,  v.  Sweaney,  195,  S.fl.  714,  1.  c.  716j 
270  No.  685,  the  Court  said: 
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"Section  10881,  in  Its  present  form, 
was  enacted  In  1909 • ^awa  1909,  p. 

819*  **r ior  to  that  time  It  has  been 

expreasL  y held  by  this  court  that  the 
law  providing  for  division  of  common 
school  districts  did  not  apply  to 
village  school  districts*  State  ex 
rel.  v*  *ry,  186  Mo.  198,  86  S.  W* 

328.  Such  being  the  case,  the  Legis- 
lature, when  it  enacted  section  10881, 
knew  that  the  provisions  of  section 
10837,  relating  to  the  division  of 
on  coniBon  school  district  into  two 
new  districts,  would  not  apply  to 
town  or  consolidated  districts,  un- 
loss it  so  provided  in  the  act;  and 
knowing  this  to  be  true,  and  failing 
to  so  provide,  it  w ould  be  but  to  do 
violence  to  the  plain  language  used 
to  hold  that  it  expressed  an  intention 
to  apply  provisions  other  than  those 
expressly  mentioned.  To  so  hold 
would  be  to  violate  the  well-known 
canon  of  statutory  construction,  vis. 
that  the  expression  of  one  thing  is 
the  exclusion  of  another. " 

The  Legislature  in  using  the  above  words  "no  person, 
other  than  a manufacturer  or  wholesaler"  apparently  intended 
to  classify  manufacturers  and  wholesalers  as  persons,  and 
we  infer  from  this  construction  by  implication  that  the 
word  "person"  would  include  all  persons  natural  or  artifi- 
cial, corporations,  governmental  agencies,  etc.  We  are 
unable  to  locate  any  case  exactly  in  point  holding  the 
word  "person"  in  a statute  to  include  or  exclude  a Highway 
Patrol.  However,  there  are  many  definitions  given  for 
the  word  "person"  as  used  in  various  sections  in  the  Re- 
vised Statutes  of  1929,  and  hardly  without  exception  the 
word  "person"  as  intended  to  be  used  by  the  Legislature 
includes  individuals,  firm,  corporation,  partnership,  as- 
sociation, t no  in  many  instances  municipalities  and  other 
governmental  agencies. 

Section  4478  la  a part  of  Chapter  50,  H.  S.  Mo.  1929, 
as  is  Section  4433,  supra,  and  defines  "person"  as  follows: 
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"When  the  term  •person*  is  uded  in 
this  statute  to  designate  the  party 
whose  property  may  b e the  subject  of 
any  offense,  such  term  shall  be  con- 
strued to  include  the  United  States, 
this  state  or  any  other  state,  govern- 
ment or  country,  a county,  pr  any 
other  municipal,  public  or  private 
corporation,  which  may  lawfully  own 
any  property  within  this  state,  as 
well  as  individuals*" 

In  State  v*  Broeker,  11  S.  II.  (2d)  81,  1*  c*  83,  the 
Court  said i 


Section  561  U*S.  Criminal  Code,  Title  18,  prohibits 
concealed  weapons  being  deposited  in  the  mails  except 
under  such  regulations  as  the  Postmaster  General  shall 
prescribe  for  use  and  connection  with  the  official  duty 
of  certain  officers*  This  Section  provides  as  follows* 

"Pistols,  revolvers,  and  other  fire- 
arms capable  of  b eing  concealed  on 
the  person  are  hereby  declared  to 
be  nonmailable  and  shall  not  be  de- 
posited in  or  carried  by  the  malls 


"It  is  well  understood  that  the 
object  of  all  rational  construction 
of  statutory  enactment  isto  seek 
out  and  eff -actuate  the  purpose  and 
intent  of  the  lawmaking  body  In 
enacting  the  same;  that  suen  intent 
Is  to  be  determined  from  a general 
view  of  the  entire  act  with  reference 
to  the  subject-matter  to  which  it 
applies;  and  that  sections  of  the 
same  act  relating  to  the  same  gen- 
eral subject,  and  enacted  at  the 
same  time,  must  be  read  and  con- 
strued together  In  interpreting 
the  act  and  parts  thereof*  State 
ex  rol*  v*  Davis,  314  Mo*  Sup*  373, 
284  S.  W.  464j  Palmer  v*  Gmer,  316 
Mo.  1138.  295  S.  W.  123;  Betz  v. 
Kansas  City  Southern  Ry*  Co*  314  Mo* 
390,  284  S*A.  455;  Consolidated 
School  District  v*  Hackmann,  502 
Mo.  558,  258  S*W.  1011." 
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or  delivered  by  any  postmaster, 
letter  carrier,  or  other  oerson  in 
the  Postal  Service:  Provided*  That 
such  articles  may  be  conveyed  in  the 
mails,  under  such  r egulations  as  the 
Postmaster  General  shall  prescribe, 
for  use  in  connection  Irith  their  of- 
ficial d uty,  to  officers  of  the  Army, 
Navy,  Marine  Corps,  or  officers' 

Reserve  Courps;  to  officers  of  the 
National  Guard  or  Militia  of  the  sev- 
eral States,  Territories,  and  Districts? 
to  officers  of  the  United  States  or 
of  the  several  States,  Territories, 
and  Districts  whoso  official  duty  is 
to  serve  orocess  of  warrants  of 
arrest  or  mittimus  of  commitment?  to 
employees  of  the  Postal  Service?  and 
to  watchmen  engaged  Jn  guarding  the 
property  of  the  United  States,  the 
several  States,  Territories,  and 
Districts:  And  provided  further. 

That  si  ch  articles  may  bo  conveyed 
in  the  nails  to  manufacturers  or 
firearms  or  bona  fide  dealers  there- 
in in  customary  trade  shipments,  in- 
cluding such  articles  for  repair  or 
replacement  of  parts,  f rom  one  to  the 
other,  tinder  such  regulations  as  the 
Postmaster  General  shall  prescribe • 
Yfhoever  shall  knowingly  denosit  or 
cause  to  be  deposited  for  mailing  or 
delivery,  or  shall  knowingly  cause 
to  be  delivered  by  mail  according  to 
the  direction  thereon,  or  at  any  place 
to  which  it  is  directed  tot  e delivered 
by  the  person  to  whom  it  is  addressed, 
any  pistol,  revolver,  or  firearm,  de- 
clared by  this  section  to  be  nonmailable, 
shall  be  fined  not  exceeding  £1,000  or 
imprisoned  not  more  than  two  years, 
or  both*1* 


In  State  ox  rel*  Williams  v*  Purl,  128  S.  W,  196, 

228  Mo,  1,  the  Court  held  whore  words  laving  a well  de- 
fined meaning  at  common  law  and  in  ordinary  use  are  used  in 
a statute,  the  presumption  is  that  they  are  used  in  their 
usual  sense*  Following  is  the  definition  of  "person" 
given  by  Webster's  International  Dictionary: 
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"'Person1  A human  being  (natural 
person),  or  a body  of  persona,  or. 

In  a wider  sense,  an  aggregate  of  ' 
property  (artificial,  conventional, 
or  Juristic  person),  that  la  recog- 
nized by  law  as  the  subject  of  rights 
and  duties." 

Funk  and  Wagnall's  Now  Standard  Dictionary  defines 
"person"  as  follows: 

"Any  human  being-  corporation-  or 
tody  politic  having  legal  rights 
and  duties." 


C JNCi-iJSIQU. 


From  the  foregoing  it  is  the  opinion  of  this  De- 
partment that  the  Missouri  State  Highway  ^atrol  must 
comply  with  the  law  as  required  of  any  person  in 
Section  4435,  supra. 


Yours  veiy  truly 


J.  L.  TAYLOR 

Assistant  Attorney  General. 


APPRCWiJ): 


ToW  JrV" 

(Acting)  Attorney  General. 
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COUNTIES : TO./NSHIP  BOARDS:  Township  Boar l has  no  authority  to 

borrow  money  except  by  issuing  bonds 
pursuant  to  the  statute. 


August  6,  1936. 


•V 


FILED 


Honorable  Rex  H.  Lvoore, 
Prosecuting  attorney, 
Grundy  County, 

Trenton,  Lissouri. 


Dear  mr.  ^.oore: 


This  acknowledges  your  letter  which  is  as  follows: 

"I  desire  to  request  the  services  of 
your  office  in  rendering  an  opinion  on 
the  following  question: 

"I  have  had  members  of  two  township  boards 
in  my  office  in  the  last  few  days  asking 
whether  or  not  a township  board  can 
legally  borrow  money  to  carry  on  the 
activities  of  the  township  in  furnishing 
materials  and  equipment  for  .«PA  projects 
and  for  grading  and  maintaining  township 
roads.  In  sach  instance  the  anticipated 
revenue  of  the  township  will  exceed  the 
amount  of  looney  which  the  township  desires 
to  borrow  plus  the  maturing  indebtedness 
of  the  township  and  its  annual  operating 
expenses. 

"If  your  opinion  is  that  the  township  board 
has  such  authority  cen  the  oney  be  borrowed 
by  the  execution  of  promissory  notes  or  by 
issuing  of  warrants  to  mature  in  the  future0 
If  not,  by  either  method  what  is  the  proper 
method*? 

"I  am  advised  by  the  members  of  these  two 
boards  that  they  ere  in  somewhat  of  a hurry 
to  learn  the  legality  of  the  proposed 
action  and,  due  to  the  fact  that  I am  at 
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this  time  en^a^ed  In  the  ioiddle  of  a heavy 
term  of  court  and  have  cases  which  neces- 
sitate uiy  tine  in  the  circuit  court,  I 
would  appreciate  the  services  of  your  office 
in  rendering  this  opinion  as  quiclcly  as 
conveniently  possible. " 

Section  3 of  Article  X of  the  Missouri  Constitution 

provides: 


"laxes  ui&y  be  levied  and  collected  for 
public  purposes  only.  ♦ * *" 

Section  12  of  Article  X of  the  Missouri  Constitution, 
in  part,  provides: 

"No  county,  city,  town,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be 
allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  eicount  exceed- 
ing in  any  year  the  Income  and  revenue 
provided  for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters  thereof 
voting  on  such  proposition,  at  an 
election  to  be  held  for  that  purpose; 
nor  in  coses  requiring  such  assent  shall 
any  indebtedness  be  allowed  to  be  incurred 
to  an  amount  including  existing  indebted- 
ness, in  the  ajaxegate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  atseea- 
ment  next  before  the  last  assessment  for 
State  ana  county  purposes,  previous 
to  the  incurring  of  such  indebtedness, 

* • • * * provided;  That  with  such  assent 
any  county  may  be  ’allowed  to  become  in- 
debted to  a larger  amount  for  the 
erection  of  court  house  or  jail,  or  for 
the  grading,  construction,  paving,  or 
maintaining  of  pavea,  graveled,  macadamized 
or  roex  roads  and  necessary  bridges  and 
culverts • therein. " 

Said  section  also  provides  that  concurrently  with  the 
incurring  of  such  indebtedness,  with  the  assent  of  the  voters, 
an  annual  tax  shall  be  provided  sufficient  to  pay  the  Interest 
on  the  debt  aa  it  falls  due,  and  to  provide  for  the  payment  of 
the  principal  thereof  within  tv/enty  yeare  from  the  date  of  so 
contracting  such  debt. 
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Section  12257  of  Article  2 of  Chapter  86,  R.  S.  ho.  1929 
provides : 

"No  township  shall  possess  cny  corporate 
powers,  except  such  as  are  enumerated  or 
grcnted  by  this  chapter,  or  shall  be 
specially  given  by  lav;,  or  shall  be 
necessary  to  the  exercise  of  the  powers 
so  enumerated  or  granted." 

Section  8149  of  article  15  Of  Chapter  42,  R.  S.  ho.  1929 
provides : 

"All  road  laws  of  this  state  snail  apply 
to  counties  unaer  township  organization, 
unless  by  their  teriuS  limited  to  counties 
not  under  township  organization,  or  in 
conflict  with  the  provisions  of  this  law." 

Section  8162  of  said  Article  and  Chapter  provides 
that  all  taxes  levied  under  the  provisions  of  the  Township 
Organization  Laws  applying  to  roads  end  bridges  shall  be 
collected  in  the  same  manner  and  at  the  same  time  as  taxes  for 
county  purposes  are  now  collected, 

"and  all  moneys  arising  therefrom  shall 
be  appropriated,  set  apart  and  Kept  as 
a special  road  end  bridge  fund,  and 
shall  be  used  for  road  and  bridge  pur- 
poses, and  for  no  other  purpose  whatever." 

Section  7960  of  article  5 of  Chapter  42,  K*  S.  ho.  1929, 
provides; 

"The  board  of  co.mmissioners  of  any 
special  road  district  organized  and  in- 
corporated under  the  laws  of  this  state, 
for  and  on  behalf  of  such  district,  and 
the  county  courts  of  the  several  counties, 
on  behalf  of  any  township  in  their 
respective  oounties,  are  hereby  authorized 
to  issue  road  bonds  to  an  aniount,  Including 
existing  indebtedness,  not  exceeding  five 
per  centum  of  the  assessed  valuation  of 
such  special  road  district  or  township, 
as  the  case  may  be,  to  be  ascertained  by 
the  assessment  next  before  the  last 
assessment  for  state  and  county  purposes. 

Such  bonus  shall  be  issued  in  denominations 
of  one  hundred  dollars  or  some  multiple 
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thereof,  to  boar  Interest  at  not  exceed- 
ing six  per  centum  per  annum,  payable  semi- 
annually, and  to  become  due  and  payable  at 
such  times  as  the  board  of  commissioners 
or  county  courts  shell  determine  by  order 
of  record,  not  exceeding  twenty  (£0) 
years  from  date  of  issue." 

In  the  case  of  State  ex  rel.  v.  ITorrest  Smith,  State 
Auditor,  No.  35095,  Supreme  Court  i.n  oanc , i~ay  Term,  1936,  (not 
yet  officially  published) , one  of  the  questions  before  the 
court  wus  tho  authority  of  Buchanan  County  to  issue  *300,000 
of  Poor  Relief  nonds  to  ta*.e  care  of  the  poor  in  that  county. 

It  was  admitted  there  was  no  express  statutory  authority 
authorizing  the  county  to  issue  such  bonds,  or  to  vote  thereon. 
Relator  contended  that  Section  12  of  Article  10  of  the  . iseouri 
Constitution  authorized  the  county  to  issue  bonds  without  express 
statutory  authority  provided  (1)  that  the  bonds  were  issued 
only  for  a county  public  purpose,  (2)  that  the  bonds  were 
authorized  by  two-thirds  of  the  voters  of  the  county  voting  on 
the  proposition,  arid  (G)  that  the  bonds  and  ell  other  indebted- 
ness of  the  county  can  not  for  general  purposes  exceeu  five  per 
cent  of  the  total  assessed  valuation  of  the  taxable  property 
of  the  county,  to  be  ascertained  by  the  assessment  next  preced- 
ing the  last  assessment  previous  to  the  incurring  of  the 
indebtedness. 

The  court  cites  the  case  of  State  ex  rel.  Clark  County 
v.  Hackmann,  280  Ho.  686,  216  3.  W«  318,  where  Clark  County 
submitted  to  the  voters  the  proposition  of  incurring  an  indebted- 
ness for  over  $100,000  end  issuing  bonds  of  the  county  therefor 
to  pay  Judgments  a .ainst  the  county.  The  bonds  were  authorized 
at  a special  bond  election  by  a vote  of  more  than  two-thirds  of 
the  electors  voting  on  the  proposition.  The  court  states  that 
the  validity  of  the  bonds  was  sustained  on  the  ground  that 
Section  12  of  article  10  of  our  State  Constitution  in  itself 
constitutes  a grant  of  authority  to  contract  indebtedness  for 
a public  purpose  with  the  assent  of  two-thirds  of  the  voters 
voting  on  the  proposition  and  within  the  debt  limitation  specified 
in  Section  12  of  Article  10  of  the  Constitution,  and  further 
states : 


*'..e  also  held  that  the  debt  created  by  the 
bond  issue  was  for  a f public  purpose* 
within  the  meaning  of  Section  3 of  Article  10 
of  our  Constitution.  On  the  authority  of  the 
case  of  State  ex  rel.  Clark  County  vs.  Hack- 
mann,  supra,  we  hold  that  Section  12  of 
Article  10  of  our  State  Constitution  is  a self- 
enforcing  grant  of  power  permitting  a county 
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to  incur  indebteuneBfc  for  a county  pub- 
lic purpose  if  authorized  by  two-thiras 
of  the  voters  of  the  county  voting  at  an 
election  on  such  proposition,  if  such  in- 
debtedness be  within  the  amount  permitted 
by  the  Constitution.” 

The  court  el60  holds  that  the  *500,000  bond  issue  of 
Poor  Helief  Bonds  is  for  a public  county  purpose  within  the 
meaning  of  the  constitutional  provision. 

In  the  case  of  Sherlock  v.  Duck  Creek  Township,  92  S.  W. 
(2d)  675,  the  authority  of  a township  to  issue  bonds  under  the 
above  quoted  section  so  authorizing  the  same  was  approved. 

If  your  township  desires  to  borrow'  money  by  following 
the  provisions  of  Section  7960,  supre , and  the  question  is 
submitted  to  and  approved  by  two-thirds  of  the  voters  as 
therein  provided,  it  would  appear  that  the  township  has  authority 
to  borrow  money  in  that  way.  Irom  an  examination  of  the  statutes, 
we  have  not  found  my  other  provision  authorizing  the  township 
as  such  to  borrow  money. 

We  are  not  now  discussing  the  authority  of  the  town- 
ship to  incur  indebtedness,  but  are  ]i:  iting  these  observations 
to  its  right  to  borrow  r-oney.  Absent  a sJ  atutory  provision 
authorizing  it  to  borrow  money,  and  defining  the  method  thereof, 
the  township  does  not  have  authority  to  borrow  money. 

With  reference  to  that  pert  of  your  letter  inquiring 
as  to  the  authority  of  the  township  to  • xpend  revenue  in  carry- 
ing on  the  activities  of  the  township  in  furnishing  nBterials 
and  equipment  for  *Pa  projects,  and  for  grading  and  i aintaining 
township  roade,  this  office  renierei  an  opinion  dated  April  30, 
1936,  to  Honorable  ^errill  a.  Montgomery,  Prosecuting  Attorney 
of  Sullivan  County,  to  the  effect  t at  where  such  township  board 
"has  raised  money  for  road  and  bridge  purposed,  it  is  specifically 
authorized  to  construct  roads  in  the  township,  to  contract  for 
such  work,  to  purchase  machinery,  employ  operators,  and  purchase 
needed  materials,"  ana  said  opinion  further  states: 

"we  are  of  the  opinion  that  the  Board 
das  the  power  to  appropriate  money  from 
the  road  and  bridge  fund  of  the  township 
to  be  usea  on  .<.P.A.  projects,  where  said 
W.p.A.  projects  are  identified  as  road  or 
bridge  projects  within  the  township. 
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"We  are  of  the  opinion  that  a W.P.A. 
project  to  crush  rock  and  nard  surface 
roads  within  the  township  is  purely  a 
township  road  and  bridge  purpose  for 
which  the  money  was  originally  levied, 
and  for  which  the  hoard  in  its  discretion 
can  spend  the  looney  in  lieu  of  spending 
it  on  the  usual  maintenance  demands." 


CONCLUSION 


It  is  our  opinion  that  a township  In  a county  that  is 
operating  under  township  organization  has  authority  to  borrow 
money  in  the  manner  nrovided  by  Section  7960,  sunra,  by  follow- 
ing the  provisions  thereof  and  bearing  in  mind  the  limitations 
of  the  Constitution,  and  that  it  doeB  not  have  authority  to 
borrow  money  in  any  other  way. 

We  are  further  of  the  opinion  that  It  you  have  the 
money  on  hand  with  which  to  carry  on  your  W PA  projects  of  the 
township,  the  same  may  be  lawfully  expended  in  cooperation  with 
the  #PA  authorities  in  improving  said  roads. 


Yours  very  truly. 


*«  AioUl*  , 

.assistant  Attorney  General. 


jiPPhOVjfijj: 


JoiiW  ...  H olr  1 , Jr., 
(Acting)  Attorney  General 
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FILED 


Mr.  R.  E.  Moore,  Captain  GHv}, 
Missouri  6tate  highway  Patrol, 
Jefferson  City,  Missouri. 


Dear  oir; 


This  department  is  in  receipt  of  your  letter  of 
August  17,  requesting  an  opinion  as  to  the  following: 

» * * * phe  Carnation  Milk  Company, 
tit.  Vernon,  Missouri,  is  operating  a 
tank  truck  and  pulling  behind  it  a 
four  wheel  trailer  and  desires  to 
carry  a maximum  gross  load  of  24,000 
pounds  in  the  truck  and  a maximum  of 
24,000  pounds  in  the  trailer.  Tire 
sizes  on  both  units  will  support  this 
weight  and  distribution  of  weight  on 
axles  of  both  units  is  correct. 

"Is  the  gross  load  of  48,000  pounds 
permlasable  considering  truck  and  trailer 
as  two  units  with  24,000  pounds  per  unit 
or  would  the  38,000  pound  gross  limit 
for  tractor-trailer  combinations  apply 
in  this  case? 

t 

"Units  in  combination  are  now  operating 
. under  Highway  Department  permit  for  about 

four  ft.  overlength,  but  with  new  equip- 
ment ordered,  the  combination  will  be 
within  the  40  ft.  road  limit." 


Section  7788,  3.S.  Mo.  1929  regulates  the  weight  that 
may  be  carried  by  motor  vehicles,  tractors  and  semi-trailers,  and 
provides: 
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"ho  motor  vehicle,  except  a 
combination  of  tractor  and  semi- 
trailer, the  gross  weight  of  which. 
Including  load,  Is  more  than  24,000 
pounds,  and  no  combination  of  tractor 
and  semi -trailer,  the  gross  weight 
of  which,  Including  load.  Is  more 
than  38,000  pounds,  and  no  motor 
vehiole  having  a greater  weight  than 
16,000  pounds  on  one  axle,  and  no 
motor  vehicle  having  a load  of  over 
600  pounds  per  inch  width  of  tire 
upon  any  wheel  concentrated  upon 
the  surface  of  the  highway  (said 
width  In  the  case  of  rubber  tires, 
both  solid  and  pneumatic,  to  be 
measured  between  the  flanges  of  the 
rim) , shall  be  operated  on  the  high- 
ways of  this  state:  Provided,  a 
combination  of  tractor  and  semi- 
trailer shall  be  considered  a 
vehicle  of  six  (6)  wheels  for  the 
purpose  of  commuting  the  distribution 
of  the  load.** 


7/e  are  not  concerned  with  the  provision  in  section 
7788,  supra,  relating  to  combinations  of  trectors  and  semi-trailers, 
as  the  statement  of  facts  in  your  letter  clearly  shows  that  the 
question  involves  the  weight  that  may  be  carried  by  a truck  and 
trailer  attached  to  said  truck,  no  part  of  the  weight  of  said 
trailer  resting  upon  the  towing  vehicle.  The  question  presented 
for  solution,  therefore,  is  whether  a truck  and  trailer  shall  be 
considered  as  one  motor  vehicle  or  whether  it  shall  be  considered 
as  two  separate  motor  vehicles  within  the  meaning  of  section  7788. 

A "motor  vehicle",  is  defined  in  Section  7759,  £.3.  Mo. 

1929  as  "any  self-propelled  vehicle  not  operated  exclusively  Upon 
tracks,  except  farm  tractors."  Under  this  definition, a trail®** 
such  as  Is  described  in  your  letter  could  not  possibly  be  consid- 
ered a motor  vehicle.  However,  in  the  case  of  State  v.  Schwartzmann 
Service,  Inc.  (St.  Louis  Court  of  Appeals)  40  3.W.  (2d)  479,  the 
Court  had  before  it  a question  substantially  similar  to  the  one 
here  presented,  and  in  that  case  the  defendant  was  charged  with 
unlawfully  operating  a motor  vehicle,  to-wit,  one  trailer,  the 
gross  weight  of  which,  including  load,  was  more  than  24,000  pounds. 
The  case  was  tried  before  the  Court  without  a jury  on  an  agreed 
statement  of  facts,  as  follows: 

On  September  7,  1930,  at  the  County  of  ’.'arren,  defendant 
operated  on  Highway  Ho.  40,  a truck  train  consisting  of  a tractor, 
semi-trailer  and  trailer,  the  trailer  being  a four-wheeled  vehicle, 
not  self-propelling,  and  none  of  the  weight  of  which  rested  upon 
the  semi-trailer  and  tractor,  or  either  of  them.  At  said  time  the 
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gross  weight  of  said  trailer.  Including  load,  was  in  excess  of 
24,000  pounds.  The  trial  resulted  in  a Judgment  convicting  the 
defendant  of  the  offense  charged  In  the  information,  and  defendant 
appealed.  It  was  defendant* s contention  that  a trailer  was  not 
a motor  vehicle  within  the  meaning  of  the  statute  and  therefore 
that  it  might  be  loaded  without  limit  and  so  operated  on  the 
highways.  The  Court,  however,  in  affirming  the  Judgment  of  the 
lower  court,  held  that  the  trailer  was  a motor  vehicle  within 
the  meaning  of  Section  7788,  limiting  the  weight  of  such  trailer 
to  24,000  pounds.  Specifically,  the  Court  said: 

" * * * The  title  of  the  act 
under  which  this  prosecution 
proceeds  shows  that  the  Legisla- 
ture regards  a trailer  as  a 
motor  vehicle;  * * * but  there 
can  be  no  question  that  a trailer 
attached  to  and  propelled  by 
such  a motor  vehicle,  is  Itself, 
in  a bread  sense,  motor  propelled, 
and,  in  that  broad  sense  is  a 
motor  vehicle." 

In  disposing  of  the  definition  of  the  term  "motor  vehicle", 
as  defined  in  Section  7759,  the  Court  said: 

"It  is  obvious  that  the  Legisla- 
ture never  Intended  that  such 
restricted  definition  should 
^control  the  meaning  of  the  term 
as  used  in  the  Act  of  1925,  on 
which  this  prosecution  is  based." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  a maximum  gross  load  of  48,000  pounds  is  permissible 
on  a tank  truck  with  four  wheel  trailer  attached — that  is  to  say, 
24,000  pounds  on  each  vehicle.  This  ruling,  of  course,  does  not 
apply  to  a tractor  atteched  to  a s emi -trailer , in  which  case  the 
maximum  weight  permissible  is  36,000  pounds. 

Respectfully  submitted. 


APPROVED: 


JOHN  W.  hOFFMAN , Jr., 
Assistant  Attorney  General. 
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Assessor  not  entitled  to  qualify  if  owing 
delinquent  city  taxes* 
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Hon.  L.  I.  Lorris, 
Prosecuting  Attorney, 
Lafayette  County, 
Lexington,  , Issouri. 


Jeer  Sir: 


We  have  received  your  request  which  is  es 

follows: 

"At  the  request  of  ^r.  H.  i\  Juensing, 
u^ayor  of  the  City  of  Concordia,  kissouri, 

I wish  to  submit  the  following  set  of 
facts  ana  respectfully  request,  for  the 
city  of  Concordia  an  opinion  concerning 
the  status  of  Otto  bredehoeft,  City 
assessor. 

"Otto  Bredehoeft,  the  duly  elected, 
qualified  and  acting  Assessor  for  the  City 
of  Concordia,  was  re-elected  at  the  last 
city  election  in  April,  1936.  The  Board 
of  Aldermen  question  the  right  of  Mr. 
Bredehoeft  to  hold  of: ice  on  the  ground 
that  he  was  disqualified  for  failing  to 
pay  his  city  taxes.  It  seems  that  Bredehoeft 
and  a &.r,  Roepe  were  doing  business  in  the 
city,  a partnership  arrangement  under  which 
they  continued  to  do  business  over  a period 
of  several  years.  At  the  tiiae  of  Bredeheoft's 
election  the  firm’s  taxes  were  five  years  in 
arrears  and  for  that  reason  the  Board  of 
Aldermen  question  the  right  to  hold  the 
office  to  which  he  was  el-cted  and  have 
refused  to  qualify  him  ns  City  Assessor. 

The  property  and  business  on  which  this  tax 
was  assessed  and  is  now  unpaid  is  about  to 
be  foreclosed  on  by  holders  of  the  mortgage 
on  the  nreraises  and  the  business. 
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"I  am  told  that  ^r.  Bredehoeft  has 
written  your  office  setting  out  the 
facts  in  the  case  and  that  your  depart- 
ment stated  that  only  through  the  irosecut- 
infc  Attorney’s  Office  could  this  opinion 
be  had.  It  is,  therefore,  respectfully 
requested  that  this  opinion  be  given  the 
undersigned. 

".For  your  information  the  City  of  Concordia 
is  a city  of  the  fourth  Class." 


Tersely  stated,  we  construe  your  request  to  be  as 

follows: 


"A  given  individual  is  elected  assessor 
of  a city  of  the  fourth  class.  Such  person 
so  elected  was  previous  to  the  election  a 
partner  with  another,  said  partnership  own- 
ing personal  property,  and  at  the  time  when 
the  Assessor  presents  himself  for  qualifi- 
cation -.8  such  Assessor,  the  Board  of 
Aldermen  raise  the  question  of  his  right 
to  so  be  inducted  into  office,  and  assiqn  as 
their  reason  therefor  that  the  firm  of  which 
he  was  a partner  now  owes  c?ty  taxes  th  t 
are  delinquent  for  five  years  next  preceding 
this  time." 


Section  6951,  R.  S.  Mo.  1929,  unions  other  things,  pro- 
vides that: 


" ♦ • * the  board  of  aldermen  may  provide 
by  ordinance  for  the  election  of  city 
assessor  • • 

section  6960,  it.  S.  mo.  1929,  provides: 

"The  mayor,  with  the  consent  and  approval 
of  the  majority  of  the  members  of  tbe 
board  of  aldermen,  shall  have  power  to 
appoint  a • • • city  assessor  * • 

Section  6969  provides: 

"All  officers  elected  or  appointed  to 
offices  under  the  city  government  shall  be 
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qualified  voters  under  the  laws  and  Constitu- 
tion of  this  state  and  the  ordinances  of  the 
city.  No  person  shall  be  elected  or  ap- 
pointed to  any  office  who  shall  at  the  time 
be  in  arrears  for  any  unpaid  city  taxes,  or 
forfeiture  or  defalcation  in  office,  or 
who  is  not  a resident  of  the  city." 

section  6970,  among  other  things,  provides: 

"jflivery  officer  of  the  city  and  his  assist- 
ants, and  every  alderman,  before  entering 
upon  the  duties  of  his  office,  shell  take 
and  subscribe  to  an  oath  or  affirmation 
before  some  court  of  record  in  the  county, 
or  Justice  of  the  peace  in  the  township,  or 
the  city  clerk,  that  he  possesses  all  the 
quallfl  cations  prescribed  for  his  office  by 
law;  tl.ai  ne  r/lil  support  the  Constitution 
of  the  United  states  and  of  the  state  of 
Missouri , the  provisions  of  all  laws  of 
this  state  affecting  cities  of  this  class, 
and  the  ordinances  of  the  city,  and  faith- 
fully denaan  himself  while  in  office;  which 
official  oath  or  affirmation  shell  be  filed 
with  the  city  clerk." 

It  cannot  be  said  that  the  Assessor-elect  in  question  does 
not  owe  city  taxes  when  the  partnership  of  which  he  is  a partner 
owes  such  delinouent  city  taxes.  By  the  terns  of  Section  6969 
the  Assessor-elect  Is  prevented  from  qualifying  for  such  office 
under  such  conditions. 

I 

..hile  your  inquiry  does  not  reveal  whether  your  city 
council  has  enacted  an  ordinance  under  which  the  assessor  is 
elected,  under  the  provisions  of  Section  6951,  or  whether  he  has 
been  appointed  under  the  provisions  of  section  6960,  it  is  im- 
i^aterial  whether  he  was  elected  or  appointed,  because  sections 
6969  and  6970  lay  the  prohibition  against  his  being  inducted  into 
office,  regardless  of  whether  he  be  appointed  or  elected  to  such 
office  under  city  ordinances.  And  under  the  provisions  of  sec- 
tion 6970,  he  would  be  swearing  falsely  that  he  possessed  all 
the  qualifications  prescribed  for  his  office  by  law,  if  he, 
either  as  sn  individual  or  tis  a member  of  a partnership,  at  that 
time  owed  delinquent  city  taxes. 
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COiNCLU^IOK 


It  1b  our  opinion  that  a person  who  is  elected  or 
appointed  assessor  of  a city  of  the  fourth  class  is  not 
entitled  to  qualify  as  such  Assessor  when  he  personally, 
either  as  an  individual  or  as  a meiaber  of  a partnership, 
owes  delinquent  city  taxes,  end  that  a partnership  of  which 
he  is  a member  or  was  a member  at  the  time  taxes  accrued 
and  became  payable,  which  has  not  paid  such  taxes.  Is  delinquent 
and  in  arrears  with  reference  thereto,  and  that  because  of  such 
relationship  existing  bet  een  him  and  the  partnership,  he  is 
disqualified  from  being  inducted  into  the  office  of  Assessor 
as  long  as  said  taxes  remain  unpaid,  but  that  if  and  when  said 
city  taxes  are  paid,  the  bar  of  their  delinquency  is  removed 
and  such  prohibition  would  no  longer  exist. 


Yours  very  truly, 


DRA&si  rtfATSQK , 

Assistant  attorney  General. 


ApPHOVh>J : 


*0Y  UoidTTEICi^ 
attorney  General. 
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SCHOOLS:  School  of  residence  must  pay  excess  o /er  $50  of  per 

pupil  cost  of  its  students  attending  high  schools 
in  other  districts. 


optember  £3,  1936. 


A - 


Honorable  1.  Morris 
Pro scouting  Attorney 
Lafayette  County 
Loxi  ng  ton , Ills  sour  i 


Dear  I.ir.  riorris: 

fhi3  is  to  acknowledge  your  letter  as  follov/s: 

"The  members  of  the  boai'd  of  Woodland 
ochool  district  J72 , atos  City, 

Missouri,  have  made  a formal  application 
to  this  office  for  an  opinion  from  you 
concerning  the  school  laws  of  the  state 
of  Mi  souri.  It  is  theroforo  x’espect- 
f ully  requested  that  your  office  supply 
mo  with  an  opinion  on  the  following  set 
of  facts. 

" dodlana  School  .istrict  #7 2,  Lafayette 
County,  ills  souri,  sent  one  sther  Minter 
to  the  bates  City,  Missouri,  Consolidated 
District,  Cafayotte  County,  Missouri, 
from  .September  2,  1929,  to  May  1953.  On 
September  4,  1933,  and  continuing  to  May, 

1 -'34,  one  Juanita  Morris  -ns  sent  from 
the  oodland  Li strict  #72  to  the  bates 
City  Consolidated  District,  and  on  Feb- 
ruary 26,  1936,  to  hay,  1936,  ,dith  and 
John  Baslee  were  sent  from  oodland 
district  .,72  to  ates  City  Consolidated 
District. 

"..ates  City  cons.lidated  istrict  render- 
ed a statement  at  t e end  of  the  school 
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tern,  ending  in  1932,  for  the  sum  of 
50.96  for  pupil  n ether  Minter;  and 
for  the  tern  ending  in  1933  the  s n of 
53.12  in  the  case  of  the  Morris  child; 
in  1934  oodlanu  was  oilled  by  Bates 
City  for  the  sum  of  (j.11.10 — being  2/3 
of  a year  for  the  .'orris  child.  Ihe 
Bo  sloe  children  at  the  end  of  1936  v/ore 
charged  with  having  attended  l/5  of  a 
year  in  1936  and  billed  at  t 5.90  each, 
fhe  figures  upon  which  they  base  their 
contention  are  appended  for  your  informa- 
tion. 

"fhe  question  resulting  in  a refusal  of 
oodlanu  district  to  pay  Bates  City  is 
as  to  the  legality  of  Section  16A  of  the 
1935  School  Saws,  which  require  schools 
to  pay  tuition  to  districts  affording 
high  school  facilities,  bone  confusion 
has  arisen  in  the  mind  of  the  Woodland 
district  over  the  decision  rendered  in 
State  ex  rel  Burnett  vs  School  District 
of  City  of  Jefferson,  S17  (2nd)  74,  page 
30.  It  is  the  contention  of  the  "toodland 
people  that  they  owe  nothing  to  Bates 
City,  and  what  Voodland  School  Board 
wishes  is  you r opinion  .s  to  the  consti- 
tutionality and  logality  of  the  statutes 
requiring  them  to  pay  this  charge 


Section  16,  Laws  of  Missouri,  1935,  is  the  statute 
which  relates  to  tue  payment  of  tuition  by  resident  boards  of 
directors  on  those  pupils  attending  high  schools  In  another 
district.  Section  16  was  first  enacted  In  1951,  Laws  of 
Missouri,  1951,  pa0e  343,  and  was  amended  in  1933,  -*aws  of 
Missouri,  1933,  page  393,  and  amended  in  1935,  Laws  of  Missouri 
1955,  page  551. 

Section  16,  as  now  appearing  In  the  1935  Laws,  reads 
as  follows: 


"ohe  board  of  directors  of  each  and  every 
school  district  in  this  state  that  docs 
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not  maintain  a i approved  hi  school 
offer ing  v;ork  through  the  twelfth  grade 
shall  pay  the  tuition  of  each  and  every 
pupil  resident  therein  who  has  completed 
the  v*>rk  of  the  highest  grade  offered 
in  the  school  or  schools  of  said  dis- 
trict and  attends  an  approved  high  school 
in  another  district  cf  the  some  or  an  ad- 
joining county,  or  an  approved  high  school 
maintained  in  connection  with  one  of  the 
state  institutions  of  higher  learning, 
where  work  of  one  or  sore  higher  grades 
is  offered;  but  the  rate  of  tuition  paid 
shall  not  exceed  the  por-pupil  cost  of 
maintaining  the  ocnool  attended,  less 
a deduction  ut  the  rate  of  fifty  dollars 
for  the  entire  term,  which  deduction 
shall  oe  adu  d to  tlo  equalization  quota 
of  the  district  maintaining  the  school 
attended,  as  calculated  for  the  ensiling 
year,  if  said  district  is  entitled  to 
an  equalization  quota;  if  the  district 
maintaining  the  school  attended  is  not 
entitled  to  an  equalization  quota,  then 
such  deduction  shall  be  added  to  the 
teacher  quota  of  said  district,  as  calculat- 
ed for  the  ensuing  year;  but  the  attendance 
oi  such  pupils  3hall  not  be  counted  in 
determining  t)ie  teaching  units  of  the 
school  attended;  and  the  cost  of  ma_ntain- 
ing  tho  school  attended  shall  be  defined 
as  the  amount  spent  for  teachers*  wages 
and  incidental  purposes.  Incase  of  any 
disagreement  as  to  the  amount  of  tuition 
to  be  paid,  the  facts  shall  be  submitted 
to  the  state  superintendent  of  schools, 
and  his  decision  in  the  matter  shall  be 
final.  Subject  to  t e limitations  in 
tills  section,  each  pupil  shall  be  free 
to  attend  the  school  of  his  or  her  choice; 
but  no  school  shall  be  required  to  admit 
any  pupil,  nor  sliall  any  school  be  denied 
the  right  to  collect  tuition  from  a pupil, 
parent,  or  guardian,  if  the  same  is  not 
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t>aid  i.,  full  a herol  before  provided. 

In  no  case,  however,  shall  the  amount 
collected  from  a pupil,  parent,  or 
guardian  excoed  the  difi'e  enco  between 
fifty  dollars  and  the  per -pupil  amount 
actually  paid  by  the  state,  nor  shall 
the  amount  the  district  of  the  pupil's 
residence  is  required  to  pay  oxceed  the 
amount  by  which  the  per -pupil  cost  of 
maintaining  the  school  attended  is 
greater  than  fifty  dollars.  If,  for  any 
year,  the  amount  collected  from  a pupil, 
parent  or  guardian  exceeds  the  difference 
between  fifty  dollars  and  the  per-  mpil 
mount  actually  paid  by  the  state,  the 
excess  shall  be  refunded  as  soon  as  the 
fact  of  an  overcharge  is  ascertained* n 


You  v/ill  note  that  said  soction  specifically  provides 
that  "The  bo  .rd  of  directors  of  oach  and  every  high  : chool 
district  in  this  state  that  does  not  maintain  an  approved  high 
school  n it  * •*  shall  pay  the  tutition  of  each  and  every  pupil 
resident  theroin  who  * * -a  * * attends  an  approved  high  school 
in  another  district  * * 

. hile  said  section  specifically  provides  for  the 
bo  rd  of  directors  to  pay  the  tuition,  yet,  the  amount  of 
tuition  the  district  shall  pay  is  based  upon  the  per-pupil 
cost  of  maintaining  the  school  in  which  the  pupils  attend 
"less  a deduction  at  the  rate  of  fifty  dollars  for  the  entire 
term."  In  other  words,  the  board  of  directors  pays  the 
tuition  which  is  calculated  and  based  upon  the  per-pupil  cost, 
less  50.  To  illustrate:  If  the  per-puoil  cost  of  a school 
district  v/hich  the  pupil  attends,  amounts  to  75  for  the  entire 
term,  the  district  of  residence  vrcnxld  have  to  pay  125  of  said 
• 75. 


The  case  of  State  ex  rel.  urnett  v.  School  - istrict 
of  City  of  Jefferson,  74  a.  *V.  (2d)  30,  specifically  pointed 
otit  that  Soctio  16  was  complete  and  exclusive  as  to  the  pay- 
ment of  tuition.  e guote  (1.  c.  33-34): 

"How,  although  section  16  contains  no 
express  provision  that  a nonresident 
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pupil  shall  not  be  required  to  >ay 
tuition,  l_t  doc s provide  a complete 
and  apparently  exclusive  scheme  Tor 
its  payment.  - irst,  it  unequivocally 
requires  the  district  of  residence  to 
(italics  ours)  1 pay  the  tuition  of  each 
and  oy or.  runil  resident  therein  who 
•ias  completed  t] ie  work  of  the  hi  ,hest 
grade  offered  in  the  school  or  schools 
of  said  district  and  attends  an  approved 
high  school  in  another  district  of  the  same 
or  an  adjoining  county  where  work  of  one 
or  more  higher  grades  is  off ered. * Second, 
it  expressly  limits  the  amount  of  tuition 
by  providing  that  (italics  ours)  'the  rate 
of  tuition  paid  shall  not  exceed  the  por- 
pupil  cost  o£  maintaining  the  school 
attended,  less  a deduction  at  the  rate 
of  fifty  dollars  for  the  entire  term, 
which  deduction  shall  be  added  to  the 
equalization  quota  of  the  district  main- 
taining the  school  attended,  as  calcu- 
lated for  the  ensuing  year;  # * -a-  and  the 
cost  of  maintaining  the  school  attended 
shall  be  defined  as  the  amount  spent 
for  teachers'  wages  and  incidental  ex- 
penses. **«*«-»*tt******** 

A complete  scheme  for  the  payment  of  the 
tuition  of  nonresident  pupils  thus  having 
been  provided,  we  cannot  escape  the  con- 
clusion that  it  v;as  intended  to  be  ex- 
clusive and  that  respondents  aro  without 
power  to  chur0e  tuition  in  any  other  way, 
•<ith  respect  to  payment  of  tuition  of  non- 
resident pupils,  the  provisions  of  old 
section  3207  and  section  16  of  the  now 
law  aro  inconsistent,  and  the  later 
enactment  must  prevail." 


In  the  Buraest  case  the  supreme  v.ourt,  en  banc, 
called  attention  to  the  fact  that  the  . 50  to  be  paid  by  the 
State  was  in  reality  an  aid  to  the  sending  district  and  not 
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the  receiving  district;  h.ving  the  following  to  say  (p.  34): 

"it  is  now  conceded  by  all  parties 
hereto  that  the  provision  in  Section 
16  for  payment  by  the  State  of  . 50 
tuition  per  nonresident  attending 
pupil  is  in  reality  state  aid  to  the 
sending  district  and~noT~ to~Tiie  re- 
ceiv'lng'~af strict,1* 


searing  in  mind  that  the  district  of  residence  must 
pay  the  tuition  of  its  pupils  attending  high  schools  in  other 
districts,  and  that  the  rate  of  tuition  is  based  upon  the  per- 
pupil  cost  of  the  school  attended,  less  a deduction  at  the 
rate  of  .50,  and  that  the  ,50  the  State  pays  is  an  aid  to 
said  resident  (sending)  district,  it  is  our  opinion  that  the 
Woodland  School  hoard  would  have  to  pay  to  Bates  City  Consol- 
idated School  District,  tuition  of  each  of  its  pupils  so 
attending  Bates  City  consolidated  School  District,  but  the 
amount  to  be  paid  would  only  be  that  over  and  above  50. 

-‘•‘he  specific  amounts  that  would  be  owing  would  be  a question 
of  fact  to  be  ascertained,  namely,  by  calculating  the  per- 
pupil  cost,  and  then  deducting  ,50.  The  excess  over  the  (50 
would  be  the  amount  due  and  owing. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


Ax°  ROVED: 


~T!r!T"T"i:o'  ” 'Jr.. 

(Acting)  Attorney-General. 


JLH:SG 


JURIES:  Federal  employes  exempt  from  jury  service  v/hen? 


May  23,  1936. 


Honorable  Bart  K.  .Allien 
State  Adminiatrator,  1.CW 
617  Broadway 
Coluiribia,  Missouri 


Dear  sir: 


Vie  are  In  receipt  of  your  request  for  an  opinion, 
dated  4iy  lo,  1936,  which  reads  as  follows: 

"Xou  nay  recall  the  writer  talking 
to  you  relative  to  Government  em- 
ployees. working  in  the  CCC  Camps 
of  the  State,  serving  on  regular 
juries.  It  so  haooens  that  we 
have  about  one  hundred  seventy- 
five  (176)  men  who  arc  now  on  Civil 
Service  status,  and  who  are  working 
in  various  CCC  Camps  over  tbs  Stats. 

These  men  are  as  a rule  some  distance 
from  their  homes,  and  occasionally 
one  of  them  will  receive  a summons 
to  appear  at  his  home  town  as  a 
juror.  I should  like  an  opinion 
frost  your  office  as  to  whether  or 
not  Civil  Service  Lmployees,  on  the 
above  work  status,  are  exempt  from 
Jury  duty." 

.action  8746  &•  S.  So,  1929,  provides  the  general 
qualifications  of  jurors  and  rcadst 

•ivery  juror,  grand  and  petit,  shall 
be  a male  citizen  of  the  stats, 
resident  of  the  county,  sober  and 
Intelligent,  of  good  reputation,  over 
twenty-one  years  of  age  and  otherwise 
qualified. " 
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It  Is  elementary  law  that  the  qualifications  and 
exemptions  of  Jurors  are  a matter  of  legislative  con- 
trol* In  State  v.France,  76  Mo*  681,  1*  c*  682,  the 
Supreme  Court  said: 

"An  objection  was  also  made  to  W. 

B*  Fortune  and  John  V*  Burgess,  who 
had  been  summoned  as  petit  Jurors, 
on  the  ground  that  they  had  not 
resided  in  the  State  and  county  one 
year*  Upon  the  voir  dire  examination 
of  these  persons  touchir^  their 
qualifications  as  Jurors,  it  appeared 
that  one  of  them  had  lived  in  the 
State  and  county  of  St*  Clair  about 
two  months,  and  the  other  about  five 
months,  and  that  both  of  them  had 
settled  there  with  the  intention 
of  making  their  permanent  homes  in 
the  county  and  State*  This  was 
all  that  is  required  by  section 
2777,  Revised  Statutes,  which  pro- 
vides 'that  every  Juror,  grand  or 
petit,  shall  be  a male  citizen  of 
the  State  and  resident  of  the 
oounty,  sober  and  intelligent,  of 
good  reputation,  over  twenty-one  years 
of  age,  and  otherwise  qualified*  1 " 

Temporary  absence  from  one's  resident  of  one  other- 
wise qualified  as  a Juror  does  not  disqualify  one  duly 
summoned  as  a juror*  In  State  v*Burns,  148  Mo*  167,  1* 
c*  174 j 49  S.  w*  1005,  our  Supreme  Court  said: 

"Equally  groundless  Is  the  point 
that  one  of  the  panel  of  Jurors 
was  not  a resident  of  the  comity* 

The  testimony  largely  preponderated 
that  he  was  a citizen  of  Scott 
county,  had  resided  at  Vanduser, 
had  voted  at  the  spring  election 
in  said  county,  and  had  expressed 
his  Intention  to  vote  that  fall  at 
the  general  election  In  said  county; 
that  he  was  an  old  resident  of  the 
State*" 
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The  summons  to  appear  for  Jury  service  is  a pre- 
requisite of  the  duty  to  3erve.  One  not  duly  notified 
by  statutory  summons  is  not  duly  bound  to  appear,  for 
without  service  of  summons,  as  provided  by  law,  one  can 
not  be  bound  to  perform  he  duty  of  appearing  to  s erve 
on  a jury  when  he  has  no  notice  of  his  duty. 

The  statutory  summons  provided  by  law  is  set  out 
in  Section  8758,  R.S.  Mo.  1929,  and  reads: 


"The  names  of  the  persons  so  drawn 
shall  be  recorded  by  the  county 
clerk  in  the  records  of  the  county 
court,  and  he  shall  as  soon  there- 
after as  practicable  deliver  to  the 
clerk  of  the  court  for  which  such 
jury  is  drawn  a certificate  thereof, 
who  shall  record  the  same  in  a book 
to  be  provided  for  that  purpose. 

And  the  clerk  of  the  court  for  which 
the  jury  is  drawn  shall  immediately 
thereafter  issue  a summons  to  the 
sheriff  of  the  county,  directing  him 
to  summon  the  persons  thus  drawn  as 
petit  jurors  to  appear  on  such  day 
of  the  term  of  such  court  as  shall 
be  named  in  such  summons  by  the 
clerk  of  said  court  to  serve  as 


petit  jurors $ and  It  shall  b e t 


duty  of  the  sheriff  to 


>roceaa 


beforo  t 


aft or  provided 


are  drawn,  which  3ummona**ahnll  be 
served  by  reading  the  same  to  "the 
person  so  summoned  or  by  le 


Certain  persona  who  are  otherwise  qualified  under 
the  general  provisions  of  the  statutes  may  be  exempt 
from  jury  service  where  the  Legislature  so  provides. 

In  Missouri  there  are  exemptions  provided  for  by  statute. 
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Section  8748,  8803,  8818  R.S.  Mo.  1929,  and  Laws  of 
Missouri,  1931,  p.  247,  Sec.  10,  all  provide  exemptions 
from  jury  a ervice  to  persons  who  fall  within  a given 
group. 

None  of  the  provisions  of  exemption  in  sections 
8748  and  8803,  R.S.  Mo.  1929,  can  be  construed  to  include 
government  employees  in  CCC  camps  with  civil  service 
standing. 

Section  3818,  R.S.  Mo.  1929,  relates  only  to  juries 
in  cities  with  over  one  hundred thousand  inhabitants,  and 
exempts  from  jury  duty  any  person  "who  holds  any  office 
of  profit  or  employment  created  by  or  authorized  under 
the  law  of  the  United  States,  or  of  the  State  of  Missouri, 
or  the  ordinances  of  the  city." 

Laws  of  Missouri  1931,  p.  247  relates  only  to  juries 
in  cities  containing  over  five  hundred  thousand  inhabi- 
tants and  exempts  from  jury  duty  any  person  "who  holds 
any  office  of  profit  or  employment  created  by  or  authorised 
under  the  laws  of  the  United  States,  or  of  the  State  of 
Missouri,  or  the  ordinances  of  such  city." 


CONCLUSION. 


This  department  is  of  the  opinion  that  one,  other- 
wise qualified  as  a juror,  who  is  employed  by  the  United 
States  Government  and  working  in  the  CCC  carps  of  this 
State,  is  duly  served  with  a sunmons  to  appear  at  his 
place  of  residence  as  a juror,  is  bound  to  appear  for 
service  unless  he  resides  in  a city  of  one  hundred  thou- 
sand or  five  hundred  thousand  Inhabitants,  In  which  case 
he  is  not  bound  to  appear  for  jury  service,  as  he  is 
exempt  from  such  service  under  the  statutes. 

This  statutory  exemption  is  not  a disqualification 
but  is  a personal  privilege  which  the  Juror  may  claim, 
or  he  may  waive.  To  claim  this  privilege  he  has  but  to 
notify  the  Court,  which  issued  the  surmona,  that  he  Is 
claiming  his  statutory  exemption  by  reason  of  his  em- 
ployment by  the  United  States  Government. 
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A qualified  person  who  is  duly  summoned  as  a juror, 
and  who  is  not  exempt  from  service  by  legislative  en- 
actment must  appear  for  service  as  provided  in  the  sum- 
mons, or  for  his  failure  to  appear  he  may  be  held  in 
contempt  of  Court* 


Respectfully  submitted 


WM.  OKR  SAWXLRS 
Assistant  Attorney  General* 


AP  PR  OVID: 


JOHN  w.  HOI  I- .MAH,  Jr* 
(Acting)  Attorney  General* 


WOS:H 


INHERITANCE  TAX:  Tax^tility  of  (a)  life  lasurance ; 'I)  Insurance 
trusts;  (c)  annuity  contracts. 


January  6,  1936. 


Honorable  iii  chard  ti.  hacy, 
otate  Treasurer, 

Jefferson  City,  Missouri. 


Dear  ^ir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  respecting  the  taxation  of  the  proceeds  of  insurance 
contracts  under  the  inheritance  tax  laws  of  Missouri.  In  order 
to  better  present  our  discussion  of  this  rather  broad  subject, 
we  have  subdivided  the  opinion  into  three  classes,  i.e.,  life 
insurance  generally,  insurance  trusts  and  annuity  contracts. 

-ife  Insurance,  .Jinulty  Insur- 
ance and  Insurance  Trusts 


A comprehensive  discussion  of  the  above  types  of 
insurance  contracts  is  impossible  within  the  limited  space  of 
this  opinion,  however,  it  is  necessary,  for  the  pur  >ose  of 
deciding  whether  or  not  the  proceeds  of  these  contracts  are  sub- 
ject to  the  inheritance  tax  laws  of  the  otate  of  Missouri,  that 
some  regard  be  given  here  as  to  the  fundamental  character  of 
these  contracts. 

nife  insurance  may  be  simply  defined  as  a contract 
dependent  upon  human  life  whereby  one,  for  a stipulated  consid- 
eration, usually  called  a premium,  agrees  to  pay  another  a sum 
certain  upon  the  happening  of  a given  event  or  contingency, 
usually  death,  or  upon  the  termination  of  a specified  period. 

Judge  3apton,  in  the  early  case  of  ptete  ex  rel.  Attorney  General 
v.  Merchants  exchange  Mutual  Benevolent  society,  72  Mo.  146, 
places  the  judicial  stamp  of  approval  upon  the  definition  as  given 
by  Buynon,  who  defined  "life  insurance"  to  be  "that  in  which  one 
party  agrees  to  pay  a given  sum  upon  the  happening  of  a particular 
event  consequent  upon  the  duration  <f  human  life  in  consideration 
of  the  immediate  payment  of  a smaller  sum  or  certain  equivalent 
periodical  payments  by  another." 

Couch,  in  his  Cyclopedia  of  Insurance  Law,  regards 
annuity  insurance  as  a contract  to  pay  the  insured,  or  a named 
person  or  persons,  a sum  or  sums  periodically  during  life  or  for 
a certain  period.  It  may  be  said  that  an  annuity  is  generally 
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understood  to  be  an  agreement  to  pay  a specified  Siam  to  the 
annuitant  annually  during  life,  or  in  fixed  installments  at 
stated  intervals  during  a definite  period.  Fidelity  Invest.  Asso, 
v.  Emmerson,  318  111.  548, 

An  insurance  trust,  generally  speaking,  is  an  agree- 
ment between  a person  and  a trustee,  usually  a trust  company, 
whereby  the  trustee  agrees  to  collect  and  hold  the  proceeds  of 
life  insurance  policies  for  the  benefit  of  certain  beneficiaries 
either  named  in  the  trust  agreement  or  in  the  will  of  the  insured. 
These  trusts  take  two  forms  - funded  and  unfunded.  Couch  defines 
these  two  classes  as  follows: 

"A  funded  life  insurance  policy 
may  be  said  to  be  a trust  estab- 
lished with  life  insurance  policies, 
plus  investments,  or  funds  paid 
into  the  trust  yielding  income  suf- 
ficient to  enable  the  trustee  to 
pay  the  premiums  on  the  policies; 
and  an  unfunded  life  insurance 
trust  is  a trust  established  with 
life  policies,  the  premiums  of 
which  are  paid  by  the  insured." 


Ordinary  Life  Insurance  Pay- 
able" to  a Named  Beneficiary 


While  in  a few  of  the  states  life  insurance  is  express- 
ly made  subject  to  the  succession  taxes,  in  the  majority  (which 
class  embraces  Missouri)  there  is  no  statutory  mention  made  of 
insurance.  In  these  states  the  courts  that  have  passed  on  the 
question  have  uniformly  held  that  life  insurance  payable  to  a 
designated  beneficiary  was  not  subject  to  the  inheritance  tax  laws 
upon  the  theory  that  the  property  received  by  the  beneficiary  is 
by  reason  of  the  contract  with  the  insurance  company  and  not  by 
reason  of  having  been  a part  of  the  decedent’s  estate. 

This  theory  of  law  is  clearly  set  forth  by  Rugg,  C.J., 
in  the  leading  case  of  Tyler  v.  Treasurer  and  Receiver  General, 

226  Mass.  306,  wherein  he  says: 

"The  insured  has  no  title  to 
the  amount  due  on  the  policy. 

He  does  not  and  cannot  make  a 
gift  of  that.  The  right  to  that 
amount  as  an  instant  obligation 
does  not  spring  into  existence 
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until  after  his  death.  Even 
then  the  money  belongs  to  the 
insurer,  who  is  charged  with 
the  duty  by  the  contract  to  pay 
to  the  beneficiary.  So  far  as 
the  insured  is  a ’grantor*,  to 
use  the  word  of  the  statute, 
the  only  thing  which  he  grants 
or  can  grant  is  an  interest  in 
a contract.  So  far  as  he  can 
make  a ’gift*,  the  only  thing 
which  he  has  to  give  is  a right 
in  a contract.  By  designating 
a beneficiary  both  the  ’grant’ 
and  the  ’gift’ , so  far  as  either 
exist  at  all,  take  effect  in 
enjoyment  and  possession  at 
once.  Such  a relation  does  not 
by  fair  intendment  come  within 
the  descriptive  words  of  the 

statute  as  ’property which 

shall  pass . . . .by. . . .gif t 

made  or  intended  to  take  effect 
in  possession  or  enjoyment  after 
the  death  of  the  grantor." 

See  also  Bullen's  Estate,  143 
Wis.  512." 


Ordinary  Insurance  Payable 
1*0  Decedent  *s  Estate 


Insurance  policies  payable  to  the  estate  of  a decedent 
are  subject  to  the  inheritance  tax  laws  of  this  state,  that  is 
to  say,  the  proceeds  of  these  policies  are  subject  to  the  tax. 
Appeal  of  Silberman  (Sup.  Ct.  of  Errors  of  Conn.),  134  A.  778. 
This  distinction  (that  between  the  policies  and  the  proceeds 
therefrom)  was  not  observed  by  the  Court  of  Appeals  of  New  York 
in  the  leading  case  sustaining  the  taxation  of  this  type  of 
insurance  (Matter  of  Knoedler,  140  N.Y.  377).  In  that  case  the 
Court  said: 

"All  property  which  the  decedent 
owned  when  he  died,  and  which  has 
an  apprai sable  value  is  to  be 
included,  subject,  of  course,  to 
the  payment  of  debts  and  to  such 
exceptions  as  are  specifically 
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mentioned,  but  which  have  no 
application  here.  If  these 
policies  were  not  assets,  then 
the  appellants  derived  no  title 
to  their  proceeds  under  the  will, 
and  they  cannot  make  title  through 
any  other  source.  It  is  only  such 
property  as  the  testator  died 
seized  and  possessed  of  and  its 
increase  that  they  can  claim  as  his 
legatees.  If,  when  the  appellants 
applied  for  their  share  of  the 
estate  under  the  will,  the  adminis- 
trator had  withheld  the  moneys 
collected  upon  the  insurance 
policies  on  the  ground  that  they 
did  not  pass  by  the  will,  his 
position  would  have  appeared  to 
have  been  quite  as  reasonable  and 
tenable  as  that  advanced  by  the 
appellant's  to  resist  the  collec- 
tion of  this  tax." 


The  proceeds  of  these  policies  having  been  paid  to  the 
estate  of  the  decedent,  the  devolution  is  controlled  either 
by  the  will,  if  one  there  be,  or  by  the  intestate  laws  of  this 
state.  Manifestly,  then,  the  proceeds  are  within  the  scope 
of  Section  570,  Laws  of  Missouri,  1931,  page  130,  wherein  it 
is  provided: 

"When  the  transfer  is  by  will  or 
by  the  intestate  laws  of  this 
state  from  any  person  dying 
possessed  of  the  property  while 
a resident  of  the  state." 

It  has  been  held  by  the  Supreme  Court  of  the  United 
States  (Chase  National  Bank  v.  United  States,  278  U.S.  327)  that 
the  mere  reservation  of  the  power  to  change  the  beneficiary  in 
a life  insurance  policy  was  sufficient  to  bring  the  proceeds 
within  the  terms  of  the  Federal  Estate  Tax. 

"And  we  see  no  necessity  to 
debate  the  question  whether  the 
policies  themselves  were  so 
transferred,  for  we  think  the 
power  to  tax  the  privilege  of 
transfer  at  death  cannot  be 
controlled  by  the  mere  choice  of  the 
formalities  which  may  attend  the 
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donor’s  bestowal  of  benefits 
on  another  at  death,  or  of  the 
particular  methods  by  which  his 
purpose  is  affected,  so  long 
as  he  retains  control  over  those 
benefits  with  power  to  direct 
their  future  enjoyment  until 
his  death.  Termination  of  the 
power  of  control  at  the  time  of 
death  insures  to  the  benefit  of 
him  who  owns  the  property  subject 
to  the  power,  and  thus  brings 
about,  at  death,  the  completion 
of  that  shifting  of  the  economic 
benefits  of  property  which  is  the 
real  subject  of  the  tax,  just 
as  effectively  as  would  its  exer- 
cise, which  latter  may  be  subjected 
to  a privilege  tax." 

However,  it  must  be  remembered  that  the  Supreme  Court  in 
the  above  case  was  construing  a statute  specifically  providing 
for  the  taxation  of  life  insurance  payable  to  designated  benefici- 
aries in  excess  of  the  sum  of  $40,000.  In  view  of  the  fact  that 
our  statute  does  not  so  provide,  we  do  not  feel  bound  by  the 
interpretation  of  the  Supreme  Court  nor  can  we  subscribe  to  the 
theory  of  law  announced  therein. 

We  have  said  in  this  opinion  that  the  proceeds  of  life  insur- 
ance policies  payable  to  designated  beneficiaries  were  not  subject 
to  the  inheritance  tax  law  of  Missouri.  I^ie  reserved  right  to 
change  the  beneficiary  does  not,  to  our  mind,  affect  the  fundamental 
relationship  of  the  parties  to  the  contract.  As  to  this  point, 
we  submit  the  reasoning  of  the  Supreme  Judicial  Court  of  Massachu- 
setts in  the  case  of  Tyler  v.  Treasurer,  2£6  Mass.  306,  115  N.E. 

300,  as  the  correct  analysis  of  the  problem: 

"The  rights  of  the  beneficiary 
are  vested  when  the  designation 
is  made  in  accordance  with  the 
terms  of  the  contract  of  insurance. 

They  take  complete  effect  as  of 
that  time.  They  do  not  wait  for 
their  efficacy  upon  the  happening 
of  a future  event.  They  are  in 
no  wise  modified  or  increased  at 
the  time  of  the  death  of  the  insured. 

"The  contract  of  life  insurance 
differs  from  most  other  contracts 
in  that  it  is  not  intended  ordinarily 
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for  the  benefit  of  the  insured 
but  of  some  dependent.  Its 
original  and  fundamental  concep- 
tion is  a provision  by  small 
periodical  contributions  to  secure 
a benefit  for  the  family.  While 
this  conception  has  been  enlarged 
in  some  respects  and  especially 
in  its  commercial  aspects,  still 
the  basic  elements  continue  and 
are  found  in  all  the  cases  at  bar. 
The  insured  retains  no  ownership 
of  that  which  has  passed  to  the 
beneficiary  under  the  contract. 

A reserved  right  to  change  the 
beneficiary  does  not  affect  the 
essential  nature  of  the  rights  of 
the  beneficiary  so  long  as  they  last, 
* * * The  insured  has  no  title  to 
the  amount  due  on  the  policy.  He 
does  not  and  cannot  make  a gift 
of  that.  The  right  to  that  amount 
as  an  instant  obligation  does  not 
spring  into  existence  until  after 
his  death.  Even  then  the  money 
belongs  to  the  insurer  who  is 
charged  with  the  duty  to  pay  the 
beneficiary  under  the  contract.  So 
far  as  he  can  make  a *gift*  the  only 
thing  which  he  has  to  give  is  a 
right  in  a contract.  By  designating 
the  beneficiary  both  the  grant  and 
the  gift,  so  far  as  they  exist  at 
all,  take  effect  in  enjoyment  and 
possession  at  once.  Such  a relation 
does  not  by  fair  intendment  come 
within  the  descriptive  words  of  the 
statute  as  * property  which  shall 
pass  by  gift  made  or  intended  to 
take  effect  in  possession  or  enjoy- 
ment after  the  death  of  the  grantor.* 
The  conclusion  is  that  the  sums 
receive*  by  the  beneficiaries  in 
accordance  with  the  designations 
made  in  the  contract  of  insurance 
are  not  subject  to  the  succession 
tax. " 


1936. 
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And  in  the  recent  case  of  In  Re  Killien’s  Estate  (Sup. 

Ct.  Wash.)  35  P.  (2d)  11,  the  Court  said  (l.c.  19): 

"Therefore,  as  life  insurance 
is  a contract  made  by  one  person 
for  the  benefit  of  another,  in 
which  contract  the  death  of  the 
insured  is  not  a factor  except 
as  fixing  the  time  for  performance 
by  the  insurance  company,  and  as 
the  right  to  make  the  contract 
and  the  right  to  fix  the  time  for 
performance  do  not  depend  upon 
permission  from  the  state,  the 
contract  of  insurance,  where  the 
proceeds  thereof  are  payable  to 
a designated  beneficiary,  is  not 
subject  to  the  inheritance  tax. 

The  reservation  of  the  right  to 
change  the  beneficiary  of  a policy 
of  insurance  does  not  render  the 
proceeds  of  the  policy  subject 
to  an  inheritance  tax." 

There  is  but  one  exception  to  the  above  rule,  i.e.,  where 
there  has  been  an  assignment  of  the  policy  or  policies  in  con- 
templation of  death.  This  is  a difficult  question,  differing 
in  every  instance  by  reason  of  the  facts  involved  in  each  particu- 
lar case.  However,  it  would  seem  that  if  the  assured  actually 
assigned  a policy  of  insurance  in  contemplation  of  death  so  the 
proceeds  would  be  payable  to  a designated  beneficiary  and  not  to 
his  estate,  the  proceeds  thereof  should  be  subject  to  tax. 

"In  the  present  case,  however, 
the  decedent  by  the  assignments 
to  his  son-in-law  transferred 
interests  or  claims  of  value 
which,  in  my  opinion,  were  made 
*in  contemplation  of  death*  and 
are  taxable."  In  Re  Einstein’s 
Estate,  186  N.Y.S.  931. 

This  does  not,  in  our  opinion,  conflict  with  our  theory 
of  the  law  respecting  the  reserved  right  to  change  the  beneficiary 
inasmuch  as,  in  the  above  instance,  the  proceeds  of  the  insurance 
policies  pass  to  the  ultimate  beneficiary,  not  by  reason  of  the 
contract  with  the  insurance  company,  but  by  reason  of  the  assign- 
ment  from  the  decedent. 


"Accordingly,  an  insured  may 
assign  a life  insurance  policy 


Hon.  Fd chard  R.  Nacy 


-8 


Jan.  6,  1936 


which  is  payable  to  his  * legal 
representatives*  * * * and  to 
this  even  though  the  assignee 
has  no  insurable  interest  and 
the  assent  of  the  insurer  has 
not  been  obtained. " Couch, 
Cyclopedia  of  Insurance  Law. 


Life  Insurance  Trusts 


We  have  in  the  preliminary  subdivision  of  this  opinion 
called  attention  to  the  fundamental  nature  of  insurance  trusts. 
However,  for  the  purpose  of  taxation,  the  distinction  between 
funded  and  unfunded  trusts  is  of  little  moment  in  that,  in  both 
types,  the  trustee  receives  the  proceeds  by  reason  of  the  con- 
tract with  the  insurance  companies. 

Perhaps  the  most  common  form  of  these  trusts  is  the 
unfunded  trust,  that  is,  the  assured  pays  the  premium  on  the 
policies,  the  proceeds  of  which,  upon  the  death  of  the  assured, 
are  paid  by  the  insurance  company  to  a trustee.  The  trustee 
then  distributes  the  funds  according  to  the  terms  of  the  trust 
instrument  entered  into  between  the  trustee  and  the  decedent. 

The  leading  case  considering  the  taxation  of  a life 
insurance  trust  is  the  case  of  In  Re  Vorhees*  Estate,  193  N.Y.3. 
168.  In  that  case  the  Court  said; 

"The  intent  of  the  assured 
with  respect  to  these  policies 
seems  plain;  he  acquired  the 
several  policies  and  assigned 
them  to  provide  a trust  fund 
for  the  benefit  of  his  wife, 
his  son,  and  others  after  his 
death;  and  by  the  trust  deeds 
he  directed  how,  under  what  con- 
ditions, when,  and  to  whom 
payments  therefrom  should  be 
made  after  his  death.  By  his 
plan  he  was  not  distributing 
after  death  property  valuable 
to  him  or  his  estate.  Unless 
he  made  the  contracts  with  the 
insurance  companies,  and  paid 
the  premiums,  there  would  be  no 
sums  coming  in  therefrom,  and, 
having  made  the  contracts, 
except  in  the  event  of  a default 
in  payment  of  the  premiums,  the 
contracts  of  insurance  would  be 
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of  little  value  to  him  or  his 
estate.  If  he  failed  to  pay 
the  premiums  on  the  ten-year 
renewable  term  policies,  they 
would  lapse,  and  on  the  four 
straight  life  policies  there 
is  but  a small  paid-up  value. 

He  has,  Indeed,  by  his  trust 
deeds,  directed  how  the  proceeds 
of  these  policies  shall  be  dis- 
tributed after  death,  and  named 
the  conditions  under  which  the 
beneficiaries  should  take.  But 
this  is  the  effect  in  principle 
of  every  life  policy  payable  at 
death  to  another  than  the  assured 
or  his  estate. 

"Considering  the  nature  of  the 
property,  we  do  not  consider  that 
the  plan  of  the  assured  should 
be  held  to  be  of  a testamentary 
character. 

* * * 

"We  conclude,  therefore,  that  the 
assured  assigned  and  delivered 
these  policies  before  death;  that 
the  transfers  of  the  policies 
and  their  proceeds  were  not  made 
in  contemplation  of  death,  nor 
made  to  take  effect  in  possession 
or  enjoyment  upon  death  only,  within 
the  meaning  of  the  statute;  that 
the  proceeds  of  the  policies  under 
the  assignments  thereof  came  right- 
fully into  the  hands  of  the  Provident 
Life  & Trust  Company  of  Philadelphia; 
that  they  never  became  the  property 
of  the  estate  of  the  deceased;  and 
that  there  has  not  been  and  cannot 
be  a transfer  of  the  proceeds  of 
the  policies  under  the  will  of  the 
deceased  or  the  intestate  laws  of 
the  state." 
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In  the  case  of  In  Re  Headrich's  Estate,  236  N.Y.S.395, 
the  Court  passed  upon  the  question  wherein  an  Independent  trust 
company  was  named  as  trustee.  The  Court  said* 


"It  Is  the  contention  of  the 
appellant  that  where  the  policy 
is  payable  either  in  a limited 
sum  or  in  installments  to  the 
beneficiaries  , they  would  not  he 
taxable,  but  that  the  additional, 
possibly  more  beneficial,  step 
makes  them  subject  to  the  tax. 

With  this  contention  this  court 
cannot  agree.  Under  such  a trust 
arrangement  the  trust  beneficiaries 
are  as  truly  the  equitable  owners 
of  the  proceeds  as  if  they  had  been 
named  as  beneficiaries  therein. 

The  trustee  has  a mere  legal  title 
and  in  equity  the  substance  rather 
than  the  form  of  the  transaction 
is  of  transcendent  importance . " 


See  also.  In  Re  Marshall's  Estate  (Sup.  Ct . Minn)  228 
N.  W.  920. 

The  case  of  Pagan  v.  Bugbee  Idecided  by  the  Supreme  Court 
of  New  Jersey)  143  Atl.  807  is  interesting  for  its  conflict 
in  theory  with  the  cases  heretofore  cited.  In  holding  the  pro** 
ceads  of  insurance  policies  taxable  where  payaole  to  a trustee 
for  designated  beneficiaries,  the  Court  said  (1.  c.  809): 

"The  beneficiaries  in  the  present 
case  take  by  deed  of  trust  and 
not  by  contract  of  insurance.  It 
is  the  nature  of  the  vehicle  which 
conveys  the  right  of  the  property 
and  not  the  nature  of  the  property 
Itself  which  determines  the  taxa- 
bility of  the  transfer;  hence,  we 
conclude  the  tax  was  properly  levied." 


The  conclusion  of  the  court  is  surprising  when  considered 
in  the  light  of  the  review  of  the  fundamentals  made  by  the  Court. 

In  the  course  of  the  opinion,  the  Court  recognizes  that  the 
trustee  acquired  merely  a bare  legal  title  to  the  funds  and  that 
the  beneficial  title  was  in  the  widow  and  three  children  of  the 
deceased.  It  is  fundamental  in  equity  that  the  substance  and  not 
the  form  governs,  and  we  confess  we  can  see  no  logic  or  reason 
supporting  the  taxation  of  proceeds  of  insurance  policies  when  payable  to 
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trustees  for  the  benefit  of  beneficiaries  and  yet  exempt  from 
tax  the  proceeds  of  policies  payable  direct  to  certain  bene- 
ficiaries. The  appointment  of  the  trustee,  as  is  pointed  out 
in  the  Haedrich  Case,  is  merely  a protective  incident  and  does 
not  affect  the  fundamental  character  of  the  transfer.  We 
cannot,  therefore,  adhere  to  the  ruling  of  the  New  Jersey  Court, 
and  respectfully  submit  that  conclusions  arrived  at  by  the  New 
York  Courts  provide  the  correct  rules  of  law  applicable  to  this 
question. 

However,  if  the  deed  of  trust  names  no  beneficiaries 
and  it  is  therein  provided  that  the  trustees  pay  over  the  income 
and  principal  consisting  of  the  proceeds  of  life  insurance 
policies  in  accordance  with  the  provisions  set  forth  in  the 
settlor's  will,  then  it  would  appear  that  the  property  passes 
to  the  beneficiaries,  not  by  reason  of  the  trust  agreement,  but 
by  reason  of  the  will,  and  therefore  is  subject  to  the  Missouri 
succession  tax. 

This  concept  of  inheritance  tax  law  is  clearly  stated 
by  the  Supreme  Court  of  Pennsylvania  in  the  case  of  In  Re  Myers1 
Estate,  164  A.  611.  In  that  case  the  deed  of  trust  recited  that 
it  was  made  for  the  purpose  of  settling  and  securing  the  pro- 
ceeds of  the  policies  and  provides  that  the  trustees  shall  pay 
over  the  income  therefrom  and  the  principal  in  accordance  with 
the  provisions  set  forth  in  the  settlor's  will.  The  Court,  in 
holding  the  proceeds  subject  to  tax,  saids 

"in  the  instant  case,  the  settlor 
retained  complete  title  and  control. 

No  other  interest  than  his,  vested 
or  contingent,  arose  until  his  death. 

The  deed  of  trust  accomplished  noth- 
ing in  respect  to  disposition  of  the 
proceeds  of  the  policies.  This 
failure  resulted,  not  from  any  for- 
tuitous events  over  which  the  settlor 
had  no  control,  but  from  the  clear 
intent  of  the  language  of  the  deed 
itself,  and  of  the  testator's  will. 

The  deed  created  no  interest;  it 
named  no  beneficiaries.  It  was 
Incomplete  and  meaningless  . It  trans- 
ferred no  property  to  any  one;  It 
divested  the  settlor  of  no  beneficial 
interest  whatever.  Distribution 
of  the  principal  was  expressly  made 
dependent  on  the  terms  of  testator's 
will;  nothing  could  pass  to  benefici- 
aries except  in  that  manner.  It  was 
not  even  necessary  for  him  to  amend 
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or  revoke  the  trust  or  any 
part  of  it  in  order  to  con- 
trol its  ultimate  disposition. 
He  could  do  that  by  his  will.” 


A transfer  of  property  in  this  manner  presents  a clnar 
and  unmistakable  attempt  to  evade  the  succession  laws  of  Mis- 
souri. While  it  is  proper  and  correct  to,  by  watchfulness  and 
care,  avoid  taxes,  evasion  cannot  be  condoned. 


Annuity  Contracts  by  In- 
surance Companies. 


There  are  a great  number  of  insurance  annuity  contracts 
issued  by  insurance  companies,  the  provisions  of  which  are  many 
and  varied.  It  would  be  quite  Impossible  to  render  a blanket  o- 
pinion  covering  all  of  these  contracts;  therefore,  we  shall,  for 
the  purpose  of  this  opinion,  limit  ourselves  to  a discussion 
of  that  type  of  contract  wherein  the  "assured”  retains  the  right 
to  revoke  the  contract  and  have  the  single  premium  repaid  to 
him  by  the  companies. 

This  form  of  contract  has  recently  been  construed  by 
the  Supreme  Court  of  Minnesota.  (State  ex  rel.  Thornton  v. 
Probate  Court,  186  Minn.  351)  In  that  case,  each  of  three 
life  insurance  companies  authorized  to  do  business  in  this 
state  issued,  during  the  first  part  of  1931,  so-called  annuity 
policies  or  contracts  to  Joseph  M.  Thornton,  who  thereafter 
died  testatd  on  July  1,  1931.  At  the  time  these  contracts 
were  Issued  Thornton  paid  to  each  company  the  sum  of  $30,000. 

No  futrure  payments  or  premiums  were  required.  None  of  the 
contracts  contemplated  any  segregation  of  assets  applicable 
to  or  securing  the  payments  to  be  made  under  the  contracts, 
but  the  above  named  sums  paid  by  Thornton  became  the  absolute 
property  of  the  company  receiving  the  same.  Each  company 
agreed  to  pay  Thornton  annually  a specified  sum,  beginning  with 
the  year  1932.  The  sum  so  agreed  to  be  paid  each  year  was 
$900  by  one  company,  $1,050  by  another,  and  $980  by  the  third. 
Besides  these  annuities,  the  companies  agreed  that  during 
Thornton's  lifetime  there  would  be  guaranteed  earnings  on 
the  sums  paid  in  equal  to  three  and  one-half  per  cent,  and 
that  he  would  be  paid  such  additional  amount  as  might  be 
allocated  to  him  by  the  board  of  directors  of  each  company 
out  of  Interest  earnings  in  excess  of  three  and  one-half  per 
cent.  The  Court,  In  holding  the  proceeds  of  these  contracts 
subject  to  the  succession  tax  of  Minnesota,  said: 
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"The  policy  contracts  here  involved 
are  not  what  are  ordinarily  known 
as  annuity  contracts  in  which  a def- 
inite annual  sum  is  to  he  paid  the 
annuitant  during  his  life  or  the  life 
of  some  other  person  named  in  the 
contract,  and  in  which  such  annual 
payments  absorb  portions  of  the 
principal.  The  annual  rate  of  interest 
earned  by  the  companies  upon  their 
total  investments  exceeded  five  per 
cent  up  to  the  time  these  contracts 
were  issued,  and  it  seemed  probable 
that  the  annuities  to  be  paid  under 
this  type  of  contracts  would  exceed 
five  per  cent  in  the  future.  Except 
in  what  is  known  as  business  insurance, 
the  right  to  change  beneficiaries 
is  common  to  all  life  insurance;  and 
so  is  the  right  to  cancel  the  contract 
and  receive  the  full  cash  surrender 
value  thereof;  also  the  right  to  bor- 
row on  and  hypothecate  the  contract 
or  policy.  The  amount  paid  the 
beneficiaries  was  $94,712.99.  There 
were  here  no  annuity  payments , for 
Thornton  died  before  the  year  in 
which  such  were  to  be  paid;  and  under 
the  contracts  the  beneficiaries,  in 
addition  to  the  $30,000,  were  entitled 
to  receive  a sum  equal  to  the  single 
premium  paid  less  annuity  payments. 

If  the  insured  died  before  the  time 
of  making  the  first  payment  each  company 
agreed  to  pay  to  the  beneficiaries  the 
total  amount  of  the  premium  paid;  and 
each  company  assumed  the  risk  of  the 
small  earnings  and  depreciation  and 
loss  on  its  investment,  the  result  of 
which  might  be  that  the  company  would 
be  required  to  make,  during  Thornton’s 
lifetime,  a larger  annual  payment  than 
it  earned,  and  upon  Thornton’s  death, 
pay  to  the  beneficiaries  an  amount  in 
excess  of  the  benefits  accruing  to  it 
from  the  premium  paid.  The  contracts 
are  made  part  of  the  stipulation. 

These  are  very  lengthy  and  need  not 
be  noted  except  as  to  provisions  deemed 
important  to  determine  the  question 
for  decision.  Among  these  are  that  the 
$30,000  Thornton  paid  to  each  company 
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it  agreed  to  repay  to  him  at 
any  time  during  his  lifetime 
upon  90  days’  notice.  He  also 
reserved  the  right  to  change 
beneficiaries.  No  physical 
examination  seems  to  be  required 
of  the  one  who  pays  the  consider- 
ation for  such  contracts. 

* * * 

"But  our  inheritance  or  succession 
tax  statute  as  it  now  stands  does 
not  in  terms  cover  ordinary  life 
insurance. 

"Although  the  contracts  here  in 
question  have  features  in  common 
with  ordinary  life  insurance  policies, 
their  true  effect  and  scope  are 
vastly  different.  It  cannot  well 
be  denied  that  the  $90,000  Thornton 
paid  to  these  companies  remained 
virtually  at  his  disposal,  use,  and 
control  as  long  as  he  lived  and  passed 
at  his  death  to  the  beneficiaries 
he  named.  True,  the  money  he  paid 
became  the  property  of  the  companies, 
but  they  guaranteed  to  him  a certain 
percentage  of  earnings  thereon  each 
year  and  agreed  to  pay  him  specified 
annuities  each  year,  together  with 
such  dividends  as  might  be  earned 
and  allocated  to  the  fund  his  $90,000 
helped  to  create.  As  long  as  he 
lived  he  had  the  right,  upon  notice, 
to  have  $90,000  returned.  It  seems 
to  us  this  $90,000,  under  these 
contracts,  stands  precisely  in  the 
same  relation  to  him  as  if  he  had 
deposited  that  amount  in  a bank  under 
a contract  similar  to  one  of  these. 
There  would  be  an  obligation  to  pay 
the  whole  sum  paid  or  deposited  to 
him,  if  demanded  in  his  lifetime, 
and  to  appointed  beneficiaries  upon 
his  death.  This  obligation  was  an 
estate  or  property  right  of  his  to 
which  the  beneficiaries  named  suc- 
ceeded at  his  death,  and  is  subject 
to  the  tax. 

"An  examination  of  the  various  pro- 
visions of  the  contracts  before  us 
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strongly  suggests  that  the  reason 
for  their  coming  into  existence 
was  the  desire  to  evade  the  expense 
of  probating  estates  and  the  bur- 
den of  the  succession  tax.  Quit* 
a saving  can  be  made  in  ttis  manner 
if  a person  is  in  position  to  convert 
his  estate  into  cash  and  pay  it  all 
to  a responsible  corporation  upon 
its  agreement  to  pay  a stipulated 
annuity  each  year  during  life  and 
certain  dividends,  or  to  pay  back 
the  whole  amount  paid  in  whenever 
desired.  The  law  will  look  behind 
the  name  of  contracts— these  so-called 
insurance  policies— and  ascertain 
their  scope  and  purpose  to  determine 
whether  or  not  they  come  within  the 
operation  of  the  succession  tax.” 


CONCLUSION 

In  view  of  the  foregoing,  we  respectfully  submit  the  fol- 
lowing conclusions: 

(a)  The  proceeds  of  insurance  policies  payable  to  the 
estate  of  a decedent  are  subject  to  tax. 

(b)  The  proceeds  of  insurance  policies  payable  to  named 
beneficiaries  are  not  subject  to  tax,  except  where  policies  are 
assigned  in  contemplation  of  death. 

(c)  The  proceeds  of  insurance  policies  passing  to  named 
beneficiaries  through  the  medium  of  trust  agreements  are  not  sub- 
ject to  tax  except  in  those  cases  wherein  the  provisions  of  the 
will  provide  for  the  trust. 

(d)  The  proceeds  of  single  premium  insurance  contracts 
wherein  the  right  to  have  the  premium  returned  at  any  time  is 
retained  by  the  "assured"  are  subject  to  tax. 


Respectfully  submitted. 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


ROY  McKITTRICK, 
Attorney  General. 
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ihhehitalcm  2* j£:  Intangible  property,  including  stop's,  bonds,  notes 

etc.,  physically  located  in  the  State  of  Missouri 
and  owned  by  a foreign  subject  or  by  a non-resident 
domiciled  in  a foreign  country,  is  subject  to  the 
inheritance  tax  laws  of  the  State  of  Mo. 
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neuhoff  tx.  miliar, 
attorneys  at  Law, 

414  aialto  Building, 
220  N.  Fourth  itreet, 
jt.  Louie,  Missouri. 


Dear  lx . Millar: 


■ ttention : .X.  Javld 


This  department  is  in  receipt  of  your  letter  of 
February  4,  1936  requesting  an  opinion  as  to  the  following  state 
of  fects: 


"a  client  of  our  offioe  has  sought  our 
advice  on  the  following  situation: 

"a  German  citizen,  who  had  come  to  this 
country  and  was  employed  here,  became  a 
naturalized  citizen  of  the  United  States, 
and  then  subsequently  returned  some  years 
ago  to  Germany  and  thereafter  resumed 
her  German  citizenship,  left  with  this 
ot.  ..ouis  resident  approximately  vl9,uuu 
worth  of  intangible  securities  for  safe- 
keeping, fearing  the  inflationary  period 
in  Germany.  These  securities  have  had 
their  situs  during  this  period  in  ot. 
Louis,  the  local  resident  having  simply 
held  them  for  safe  keeping  and  turned 
over,  when  requested,  once  a year,  the 
proceeds  of  the  coupons,  The  non-resident 
Geriuan  citizen,  owner  of  these  securities, 
has  aied.  The  local  rcsidont  naving  tnem 
in  charge,  desires  to  for’-ard  them  to 
the  decedent* s estate  in  Germany.  The 
local  resident,  being  a client  of  our 
office,  has  asked  us  whether  there  is  any 
Missouri  inheritance  tax  due,  before  for- 
warding the  securities. 

"In  view  of  the  decision  of  the  Supreme 
Court  of  the  United  Jtutos  in  the  case  of 
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bald  via  vs.  *d.ssouri,  261  L.o.  5b6 , 
and  the  subsequent  decision  by  the  same 
Court  of  the  First  v-iational  Bank  of 
Boston  vs.  kaine,  284  U.B.  312,  both 
of  which  you  are  undoubtedly  familiar 
with,  it  appears  to  us  that  these 
securities,  being  all  intangibles  and 
owned  by  a non-resident  decedent  and 
not  having  acquired  a business  situs 
within  the  wtate,  there  would  be  no 
Missouri  inheritance  tax  due  on  them. 

In  the  two  above  mentioned  cases  the 
non-resident  decedent  was  domiciled  in 
another  state,  while  in  the  case  presented 
to  us  the  non-resident  decedent  was  an 
alien,  domiciled  without  the  United 
states.  Under  the  reasoning  of  the 
Court,  however,  it  would  appear  that 
that  factor  was  not  material. 

"tfe  would  appreciate  it  if  you  would 
let  us  know  whether  it  would  be  in  accord 
with  the  views  of  your  Department  on  this 
subject,  if  we  may  advise  this  client  that 
there  is  no  Missouri  inheritance  tax  due 
on  this  intangible  personal  property, 
and  that  the  same  may  be  forwarded  to  the 
decedent’s  estate  In  Germany. 

"?;e  were  unable  to  find  any  preoedent  in 
kissouri  on  this  subject." 


I 

Ordinarily,  Intangible  property  is  subject 
to  taxation  only  py  ttke'  state  of  ti  e 
domicile  of  the  owner  thereof. 


Under  the  earlier  decisions,  it  was  held  to  be  constitu- 
tional for  a otate  to  subject  the  intangible  property  of  a non- 
resident to  the  succession  or  Inheritance  tax  Imposed  by  the  Jtate-- 
that  is,  the  otate  wherein  the  physical  presence  of  the  bonds, 
stocks,  etc.  was  located  could  impose  an  inheritance  tax  on  the 
succession  of  the  property  regardless  of  the  domicile  of  the  owner, 
fhe  Buprerae  Court  of  the  United  otates,  however,  has  finally,  and, 
we  trust,  for  all  time,  settled  the  various  theories  with  respect 
to  this  question, (with  the  possible  exception  of  intangible  property 
that  has  acquired  a "business  situs"  in  the  state  where  physically 
located j in  the  cases  recently  decided,  namely,  the  cases  of 
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Baldwin  v.  Missouri,  281  U.b.  586,  and  First  i.otional  bank  of 
Boston  v.  i^aine,  284  U.o.  312.  In  the  Baldwin  case,  the  Court 
said : 

"The  bonds  and  notes,  although 
physically  within  iiJ.3souri,  under 
our  former  opinions  were  choses 
In  action  with  situs  at  the  domi- 
cile of  the  creditor,  .at  that 
point  they  too  passed  from  the 
dead  to  the  living  and  there  this 
transfer  was  actually  taxed, 
they  wore  not  within  liissouri  for 
taxation  purposes  the  transfer 
was  not  subject  to  her  power, 
dhode  Island  Trust  Co.  v.  Dough ton, 

270  U.„.  69." 

.aid,  in  the  iirst  National  bank  Case,  the  Court,  in 
reviewing  its  former  decisions,  held: 

"It  has  long  been  settled  law 
that  real  property  cannot  be  taxed, 
or  made  the  basis  of  an  inheritance 
tax,  except  by  the  state  in  which 
it  is  located,  uore  recently  it 
became  settled  that  the  same  rule 
applies  with  respect  to  tangible 
personal  property.  *nd  it  now  is 
established  by  the  three  cases  last 
cited  that  certain  specific  kinds 
of  intangibles,  namely,  bonds,  notes, 
and  credits,  are  subject  to  the 
imposition  of  an  inheritance  tsx 
only  by  the  domiciliary  state;  and 
this  notwithstanding  the  bonds  are 
registered  in  another  state,  and 
the  notes  secured  upon  lands  located 
in  another  state,  resort  to  whose 
laws  may  be  necessary  to  secure 
payment. " 

In  view  of  these  decisions,  double  or  multiple  taxation  by 
the  respective  states  of  intangible  personal  property  transferred 
at  death  is  prohibited  by  the  lourteenth  ^uaendment  to  the  Constitu- 
tion of  the  United  otato3. 
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Intangible  property  owned  by 
a non-resident  of  the  United 
states  and  physically  present 
in  the  jtate  of  ^Issourl  la  ~ 
subject  to  the  Llsaourl 
Inheritance  tax. 


The  Fourteenth  .uaendment  to  the  Constitution  of  the  United 
Jtates  rovides: 


"iJ.1  persons  born  or  naturalized 
in  the  United  states  and  subject 
to  the  Jurisdiction  thereof  are 
citizens  of  the  United  states 
and  of  the  .itate  wherein  they 
reside,  rto  state  shall  make  or 
enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of 
citizens  of  the  United  states, 
nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  prop- 
erty without  due  process  of  law, 
nor  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection 
of  the  laws.” 

It  must  be  remembered  that  the  cuses  of  the  United  states 
hupreme  Court  referred  to  in  Jectlon  I of  this  opinion  have 
only  to  do  with  the  power  and  relation  of  a state  with  every  other 
state  in  the  iederal  Union;  therefore,  it  would  seem  that  the 
constitutional  rules  laid  down  by  those  decisions  would  not  be 
applicable  to  non-residents  of  the  United  states. 

• 

In  a very  recent  decision  of  the  United  states  jupreme 
Court  (Burnett  v.  brooks,  268  U.o.  376/  that  Court  considered  the 
taxability  of  intangible  property  physically  present  within  the 
United  Jtetes  and  owned  by  a British  subject  who  was  a resident 
of  Cuba.  It  was  argued  in  that  case  that  the  principles  of 
mobilia  sequuntur  personam  should  be  applied,  and  that  since  the 
deceased  was  a resident  of  Cuba,  the  intangible  property  should 
be  regarded  as  situated  in  Cuba.  The  Court  stated,  however,  that 
"congress  did  not  enact  a maxim"  and  that  this  maxim  is  a mere 
fiction  which  must  yield  to  the  facts,  and  that  intangible  prop- 
erty may  acquire  a situs  other  than  the  domicile  of  the  owner. 

The  recent  decisions  of  the  Uupreme  Court  referred  to  in 
section  I of  this  opinion  were  relied  upon  in  that  case.  In 
holding  these  decisions  not  applicable  to  the  matter  under  consid- 
eration, the  Court  said: 
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"The  argument  is  specious  but 
it  ignores  an  established  dis- 
tinction. Jue  process  requires 
that  the  limits  of  jurisdiction 
shall  not  be  transgressed.  That 
requirement  leaves  the  limits 
of  Jurisdiction  to  be  extended 
in  each  case  with  appropriate 
regard  to  tho  distinct  spheres 
of  activity  of  the  state  and  na- 
tion. The  limitations  of  state 
power  are  defined  in  the  view  of 
the  relation  of  the  status  to 
each  other  in  the  Federal  Union. 

The  bond  of  the  Constitution 
qualifies  their  Jurisdiction 
which  is  the  principle  which 
underlies  the  decisions  cited  by 
respondents.  These  decisions 
established  that  proper  regard 
for  the  relation  of  the  state  in 
our  system  required  that  the  prop- 
erty under  consideration  should 
be  taxed  in  only  one  state  and 
that  Jurisdiction  to  tax  was 
restricted  accordingly." 

The  Court  then  concluded  that  the  securities  in  question  should 
be  included  in  the  gross  estate  of  the  decedent. 

If  there  is  no  constitutional  limitation  preventing  the 
Federal  Government  from  exercising  its  sovereignty  in  the  taxation 
of  intangibles  physically  located  in  the  United  otates  and  owned 
by  non-residents,  it  would  seem  that  there  should  not  be  any  con- 
stitutional barrier  preventing  a state  In  its  sovereignty  from 
similarly  taxing  intangibles  heving  a situs  rlthin  its  borders 
owned  by  a citizen  of  a foreign  country  or  by  a non-resident  of 
the  united  Jtates. 

This  specific  question  was  recently  before  the  oupreme  Court 
of  California  in  the  case  of  In  iie  ...ccreery’s  estate,  29  rac.  (2d; 
186,  wherein  it  was  held  that  the  state  could  impose  an  inheritance 
tax  on  a transfer  by  .ill  of  stock  in  a domestic  corporation  owned 
by  a decedent  who  was  a non-resident  of  the  United  states,  provid- 
ing the  stock  certificates  were  physically  present  in  the  state. 
Jpecif ically,  the  Court  said  (l.c.  187;: 

"It  Is  not  disputed  that  under 
subdivision  2 of  section  2 of 
said  Inheritance  Tax  ^ct,  it  was 
the  legislative  intent  to  impose 
a tax  upon  the  transfer  here 
disclosed.  This  section  requires 
the  payment  of  a succession  tax, 


neuhoff  At  Pillar 


-6 


>eb.  27,  1936. 


•When  the  transfer  is  by  will 
or  Intestate  le" s of  property 
within  this  state  and  the  deced- 
ent ”as  a nonresident  of  the 

state  at  the  time  of  his  death 
* * * » » 


It  might  be  well  to  note  at  this  point  that  section  570, 
Laws  of  Missouri,  Ik 31,  p.  130  contains  a clause  substantially 
similar  to  that  contained  in  the  Inheritance  fax  ^ct  of  Califor- 
nia. oection  570  provides  in  part  as  follows: 

H’7hen  the  transfer  is  by  will 
or  intestate  law  of  property 
within  the  state  or  within  the 
jurisdiction  of  the  state  and 
decedent  was  a non-resident  of 
the  state  et  the  time  of  his 
death. " 

The  supreme  Court  of  California  In  discussing  the  fiction 
of  mobilia  se^uuntur  personam,  said  (l.c.  186): 

"But  this  restriction  has  as 
yet  been  applied  only  to  estates 
of  decedents  who  wire  residents 
within  the  United  states.  I armors’ 

Loan  Co.  v.  Minnesota,  260  U.J. 

204,  50  u.  Ct.  98,  74  L.  is A.  571, 

65  1000;  lirst  national 

oank  v.  Maine,  264  U.J.  312,  52 
J.  Ct.  174,  76  L.  .‘Ld.  313,  77  ^.L.xi. 

1401.  The  rule  which  selects  the 
domicile,  es  distinguished  from 
the  situs  of  the  intangibles,  was 
and  is  largely  one  of  logic  and 
convenience.  But  the  reasons 
assigned  for  this  selection  all 
foil  where  the  decedent  was  domi- 
ciled without  the  United  states. 

It  by  no  means  seems  certain 
that  a valid  rule  could  not  have 
been  nromulgated  which  fixed  the 
constructive  situs  of  the  intangi- 
bles as  the  place  of  taxation 
instead  of  the  domicile  of  the  owner. 
Moreover,  the  above-cited  holding 
does  not  specifically  purport  to 
fix  the  rule  controlling  the  Jur- 
isdiction for  taxation  where  the 
owner  of  the  Intangibles  was  domi- 
ciled without  the  United  Jtates, 
whether  he  was  a citizen  of  the 
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United  Jtates  or  a citizen  of 
a foreign  nation.  Intangible 
property  in  one  of  the  states  of 
a nonresident  of  the  United 
states  receives  the  rotectlon 
of  our  lavra.  hy  may  not  the 
privilege  of  receiving  it  by 
transfer  or  succession  be  taxed 
by  some  state  at  least  of  the 
United  states?  ,»nd  if  it  may  be 
so  taxed,  why  may  not  such  tax 
be  assessed  in  the  state  of  the 
actual  or  constructive  situs  of 
such  property  ?" 


Thu  Court  then  referred  to  the  case  of  Burnett  v.  Brooks, 
previously  referred  to  in  this  opinion,  and  concluded  (l.c.  188) 

"Applying  this  reasoning  to  the 
cese  before  us  (stock  in  a domes- 
tic corporation^ , why  may  not  the 
Jtate  of  California  tax  the  trans- 
fer of  the  property  of  a nonresident 
of  the  United  Jtates,  which  property 
has  its  actual  or  constructive  situs 
within  the  jurisdiction  of  this 
state?  fo  so  hold,  we  encounter  no 
question  of  the  proper  distribution 
of  power  between  the  states  as  the 
rights  of  no  other  state  are  involved. 

The  question  is:  Has  a state  the 
power  to  tax  the  transfer  of  property 
within  its  boundaries,  belonging  to 
persons  who  were  domiciled  without 
the  United  otate3?  The  logic  of  the 
Burnett  Case,  supra,  seems  to  Justify 
the  right  of  the  citate  of  California 
to  tax  such  a transfer." 


CONCLUoIoN 


The  power  to  tax  i3  a sovereign  function  and  one  of  the 
most  jealously  guarded  of  all  soverei  n powers,  uince  it  is  our 
conclusion  that  the  fourteenth  .uaendment  to  the  Constitution  of 
the  United  states  is  not  applicable  (in  the  problem  here  before 
us)  to  foreign  subjects  or  to  non-residents  of  the  United  Jtates 
domiciled  in  a foreign  country,  it  Is  the  opinion  of  this  depart 
ment  that  intangible  property  physically  located  in  the  ~>tate  of 
Missouri  and  owned  by  a subject  of  a foreign  country  or  by  a non 
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resident  domiciled  in  a foreign  country  is  subject  to  the  inheri- 
tance tax  lavrs  of  the  otate  of  Missouri. 


aespectfully  submitted. 


JoKN  BGFWAH,  Jr., 
assistant  attorney  General. 


rtGVUD: 


.c^ufiUCL, 
attorney  General. 


nTT1  A ASSISTANCE:  5%  grant  from  Federal  Government  under  Sec.  3a  of 
fSerai  may  Se  applied  for  administration,  a^enaes  in  the  same 

p?op™titn  as  funds  applied  in  State  Appropriation  act. 


K&rch  4,  1936. 


FI  LED 


lion.  Hi  chard  A.  hacy, 
_»tete  Treasurer, 
Jefferson  City,  ito. 


Dear  ~>ir: 


attention:  r.  ii.j.  Johnson 


This  department  is  in  receipt  of  your  letter  of 
February  £6,  requesting  an  opinion  as  to  the  following: 

"I  am  in  receipt  of  a check  from 
the  Treasury  of  the  united  states, 
dated  iebruary  14,  1936,  in  the 
sum  of  .,315,000.00,  object  for 
which  drarn  ,,1119774  jocial  oec. 

BD . 


'’The  assumption  is  that  the  above 
chock  is  for  the  Old  /.ga  .assistance, 
and  I desire  your  official  opinion 
as  to  just  how  this  p315,0C0.00 
should  be  handled  by  this  department.  " 

section  3a  of  the  federal  ..ct  providing  for  grants  to 
states  for  old  age  assistance  provides  in  part  as  follows: 

" * * and  (£)  five  per  centum 

of  such  amount  which  shall  be  used 
for  paying  the  costs  of  administer- 
ing the  state  plan  or  for  old  age 
assistance,  or  both,  and  for  no 
other  purpose." 

It  Is  our  understanding  that  the  fund  recently  received 
from  the  Treasurer  of  the  United  states  represents  a grant  of 
*300,000.00  for  old  age  assistance  plus  5 > of  that  amount,  or 
*16,000.00  to  be  uaed  as  provided  in  section  3a,  as  set  out  above. 
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If  this  be  correct,  the  *15,000  in  question  may  be  used  either 
for  administration  purposes  o£  for  old  age  assistance,  or  both. 

section  46-h,  Lairs  of  wissouri,  1935,  p.  178,  making 
appropriation  for  administration  of  the  Missouri  Old  ikge  assist 
ance  ,ict  appropriates  *230,000,  to  be  divided  os  follows: 


A.  Personal  oervice ^85,000.00 

B.  additions 10,000.00 

C.  Operations 155,000.00" 


jection  46-B-l,  Laws  of  Missouri,  1935,  p.  179 
provides: 


'There  is  hereby  appropriated 
out  of  the  otate  Treasury, 
chargeable  to  any  funds  paid 
into  the  jtate  Treasury  by  the 
Board  of  liuuagers  of  the  nlee- 
mosynnry  Institutions,  known  as 
the  Jtate  Board,  out  of  any 
federal  contributions  and  allot- 
ments, for  the  pur  oses  set  forth 
in  Jection  46-H,  of  this  act, 
and  in  addition  to  appropriations 
made  by  Jection  46-H  of  this  net, 
the  sum  of  One  hundred  and  Twenty- 
five  Thousand  Dollars  ( V125,000.00) , 
or  so  much  thereof  as  may  be 
necessary,  for  the  purposes  set 
forth  in  Jection  46-h,  and  the 
said  amount  shall  be  applied  to 
the  purposes  and  in  apportionment 
as  funds  appropriated  by  said 
section  46-H  are  applied;  daring 
the  years  1935  and  1936.  ' 

By  reason  of  this  section  of  our  laws,  if  the  board  of 
Managers  of  the  nleenosynary  Instltuti  ns  determine  to  use  the  5j4 
heretofore  referred  to  for  administration  purposes,  said  5 j*  must 
be  used  in  apportionment  as  the  funds  appropriated  by  section  4G-H 
are  applied.  In  other  words  85/230  of  3aid  funds  may  be  used  for 
personel  service,  10/230  may  be  used  for  additions  and  135/230  may 
be  used  for  operations. 

Respectfully  submitted, 


/urrjoVLD : 


..  n0U-..JLM,  Jr., 
iissistant  attorney  General. 


ROY  ilcKITTrtlCL, 
attorney  General. 


J.TK:AH 


COLLECTORS:  Allowance  for  deputy  hire  cannot  be  retained  by 

collector 


August  27,  1936 


PILED  66 


Hon.  Norman  S.  Newkirk 
Collector  of  Revenue 
Warsaw,  Missouri 

Dear  Sir: 

We  have  your  request  of  August  18,  1936,  for  an  opinion 
reading  as  follows: 

"I  would  like  to  know  your  opinion  concer- 
ning Section  9935a>  Page  4o6,  Laws  of  1935, 
relating  to  "Amount  of  fees  to  be  retained 
for  deputy  and  clerical  hire.",  by  county 
collectors . 

Some  have  told  me  that  in  order  to  withhold 
and  retain  the  twenty-five  per  cent  of  the 
maximum  amount  of  my  fees  and  commissions  for 
deputy  or  clerical  hire,  that  such  amount 
as  is  retained  must  be  expended  by  me  for 
clerical  or  deputy  hire,  others  are  of  the 
opinion  that  it  is  not  necessary  to  expend 
the  full  amount  retained  for  such  clerical 
or  deputy  hire,  but  that  the  full  twenty- 
five  per  cent  may  be  retained  by  the  collector 
regardless  of  how  much  thereof  is  expended 
for  deputy  or  clerical  hire,  and  I would 
appreciate  having  your  opinion  in  the  matter." 

The  salary  of  a collector  is  fixed  by  Section  9935, 

Laws  of  Missouri  1933,  page  ^54.  This  section  provides  that 
the  collector  shall  receive  certain  fees  "as  full  compensation 
for  his  services  in  collecting  the  revenue,  except  back 
taxes*****."  This  is  the  only  statute  we  are  aware  of  that 
fixes  generally  the  compensation  of  the  collector.  It  is  well 
settled  in  this  state  that  public  officials  are  not  entitled 
to  compensation  unless  they  can  place  their  finger  upon  the 
statute  authorizing  such  compensation.  State  ex  rel.  vs. 
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Patterson,  152  Mo.  Ap.  264,  l.c.  268.  King  vs.  Riverland 
Levee  District,  271  S.W.  195,  l.c.  196. 

Section  9935a,  Laws  of  Missouri  1935,  page  4o6,  pro- 
vides for  the  payment  of  deputy  and  clerical  hire,  and  fixes 
the  amount  that  county  collectors  may  retain  for  such  purposes 
by  the  following  language: 

n*****eaCh  such  officer  may  retain  for 
the  payment  of  Deputy  and/or  clerical 
hire  a sum  not  to  exceed  twenty-five  per 
cent  of  the  maximum  amount  of  fees  and 
commissions  which  such  officer  is  per- 
mitted to  retain*****." 

Thus  we  see  that  from  Section  9935a  the  twenty-five 
per  cent  allowance  is  for  the  payment  of  deputy  or  clerical 
hire . 


We  are  of  the  opinion,  as  was  set  out  by  the  Supreme 
Court  in  State  ex  inf.  vs.  Gate  City  Optical  Company  (Not  yet 
reported) : 


"Indeed,  the  statute  seems  so  plain  on 
its  face  as  to  furnish  its  own  clear 
interpretation" 

that  the  statutes  involved  were  all  so  clear  as  to  furnish 
their  own  interpretation,  and  we  are  of  the  opinion  that  the 
twenty-five  per  cent  allowance  to  collectors  for  deputy  and 
clerical  hire  must  be  paid  for  such  deputy  and  clerical  hire 
and  that  no  part  of  it  may  be  retained  by  the  collector.  If 
such  deputy  or  clerical  hie  can  be  obtained  for  less  than 
the  twenty-five  per  cent  maximum  allowance,  then  the  collector 
is  entitled  to  retain  only  a sufficient  amount,  under  twenty- 
five  per  cent,  to  pay  for  such  deputy  and  clerical  hire. 

Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 


FER-.MM 


COURTS: 

INDUSTRIAL  HCME  FOR  GIRLS: 


Court  may  designate  anv  woman  to 
accompany  a delinquent  girl  to 
State  Industrial  Home  tor  Girls. 


September  16,  1936. 


Hon.  Richard  k.  Naoy, 
State  Treasurer, 
Jefferson  City,  -..issouri. 


Dear  Sir: 


Me  are  in  receipt  of  your  letter  of  August  31st  en- 
closing a letter  from  Miss  Rife  Hamby,  Superintendent  of  Public 
welfare,  kit . Vernon,  L issouri,  and  aslcing  this  department  for 
an  opinion  on  the  questions  contained  in  her  letter.  Her  letter 
is  as  follows : 

"For  some  time  there  seens  to  have  been 
some  argument  es  to  Just  who  should  take, 
or  rather  who  should  accompany  the  delin- 
quent girls  from  our  Juvenile  Court  to 
The  Girls’  Industrial  Home  at  Chillicothe. 

"There  is  no  argument  In  my  uind  about  the 
matter,  I know  it  has  always  been  lawful 
and  practiced  here,  that  the  Probation 
Of; icer  shall  accompany  the  girls  who  are 
subjects  for  Chillicothe,  ana  have  been 
sentenced  there  by  our  Juvenile  Jud^e. 

In  statutes  Vol.  2 Sec.  6374  proviues  that 
the  Court  shell  appoint  women  attendants. 

"*.y  commission  is  under  the  title  Super- 
intendent of  iublic  ..elfere,  while  covers 
the  wor*c  us  Probation  Officer,  which  iLay 
be  found  under  Sec.  14195.  And  Sec.  1418ti 
states  that  the  Superintendent  of  public 
.•elf are  shell  act  as  representative  of 
children’s  bureau. 

"In  Sec.  14144  we  find  the  facts  that  the 
’Probation  Officers  are  hereby  vested  with 
all  the  power  and  authority  of  sheriff  — ’. 

"Our  Circuit  Court  will  meet  in  September, 
end  I now  h*  ve  petitions  ready  for  the 
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Juvenile  Judge.  Just  who  should  you  mice 
the  cheese  to  for  the  transportation,  - 
the  sheriff,  or  tne  Probation  officer*?" 


^e  construe  your  question  to  be  this:  In  counties  having 
a population  of  less  than  50,000  inhabitants,  who  is  entitled 
under  the  law  to  officially  accompany  to  the  "State  Industrial 
Horn  for  Girls"  such  girls  as  are  sentenced  to  said  institution 
by  the  Circuit  Court,  sitting  as  a Juvenile  Court,  and  what 
official  shall  be  entitled  to  receive  the  fees  allowed  therefor? 

Article  3 of  Chapter  44,  K.  S.  L.o . 1929,  provides  the 
course  to  be  followed  in  committing  wayward  girls  to  the  State 
Industrial  Home  for  Cirls.  Section  8364  specifies  the  classee 
of  those  who  may  be  so  committed. 

Section  8374  thereof  provides  as  follows: 

"The  circuit  court  of  each  county  shall 
appoint  women  attendants  to  ta&e  to  said 
industrial  home  for  girls  all  girls  com- 
mitted to  said  home  by  the  court.  The 
same  fees  that  are  now  allowed  by  law 
for  conveying  prisoners  to  the  penitentiary 
snail  be  .1 lowed  to  the  said  women  attend- 
ants of  the  »uvei\  1 counties  of  this  state 
for  the  service  of  taking  to  said  industrial 
home  such  girls  as  may  be  committed  there, 
and  such  fees  shall  be  paid  by  the  state  in 
the  seme  u^uaner  as  now  provided  by  law  in 
section  11791,  chapter  04,  h.  3.  1929." 

Section  14188,  it.  S.  ~.o.  1929,  provides  that  the  County 
Superinten  ant  of  Public  Welfare  shall  act  as  local  representative 
of  the  Children’s  Bureau  of  the  State  Board  of  Charities  and 
Corrections,  and  stall  perform  certain  other  duties  therein 
enumerated. 

Section  14189  provides  that  said  Superintendent  shall  co- 
operate with  the  State  Employment  Bureaus. 

Section  14190  provides  thst  said  Superintendent  may  be 
deputized  by  the  State  Factory  Inspector  to  perform  certain  duties. 

Section  14191,  among  othe~  things*  provides  that  the 
Superintendent  of  Tublic  elfare  and  Ms  assistants  may  be 
deputized  as  agents  of  the  State  Eureau  of  Labor  Statistics, 
end  invests  him  with  certain  other  authorities. 
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Section  14192  provides  that  upon  the  request  of  any 
board  having  charge  of  a public  school  in  any  district  in  the 
county,  said  superintendent  shall  act  as  attendance  officer  to 
enforce  the  provisions  of  specified  sections,  end  in  such  case 
shall  have  all  the  powers  and  duties  of  an  attendance  officer, 

Section  14193  is  as  follows: 

"The  county  superintendent  of  public  wel- 
fare shall  act  as  probation  ofrlcer  for 
his  county,  without  additional  compensa- 
tion." 

Section  14194  provides  that  suid  superintendent  shall  be 
the  agent  of  the  county  court  in  his  county  in  investigating  all 
requests  for  charity  and  applications  of  blind  persons  for  pensions. 

Chapter  125,  .article  8,  R.  S.  mo.  1929,  provides  for 
Juvenile  courts  in  counties  of  leas  than  50,000  population. 

Section  14171  thereof  provides: 

"The  circuit  Judbe  shall  designate  or 
appoint  an  officer  of  the  county  or  so^e 
other  person  to  serve  as  probation  officer 
under  the  direction  or  the  court  in  ceses 
arising  under  this  article.  The  court  .jay 
also  designate  or  appoint  one  or  more  per- 
sons to  act  rs  deputy  probation  officers." 

Section  14172  provides  that  the  appointment  of  probation 
officers  shall  be  reported  to  the  S-^rte  Board  of  C'arities  and 
Corrections,  end  t :t  sue'1,  probation  officer  ray  be  rp~  oved  for 
cause  by  the  court,  etc. 

Section  14173  provides: 

"Whenever  there  is  to  be  a child  brought 
before  the  court  under  this  law,  it  shall 
be  the  duty  of  the  cleric  of  said  court  to 
so  notify  the  probation  officer  in  advance. 

It  shall  be  the  auty  of  the  probution 
officer  to  make  such  investigation  of  the 
child  as  may  be  required  by  the  court,  to 
be  present  in  court  at  the  hearings  of  all 
c.ses,  and  to  furnish  to  the  court  such  in- 
formation and  assistance  as  tne  Judge  .-ay 
require,  and  to  take  charge  of  any  child 
before  ;nd  t fter  hearing,  as  may  be  directed 
by  the  court,  probation  officers  shall  have 
all  the  powers  of  peace  officers  anywhere  in 
the  state  for  the  purposes  of  this  article." 
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section  14171,  supra , has  been  construed  by  the  courts 
of  this  state  in  the  cise  of  In  re  Foindexter  v.  lettis  County, 

295  mo.  629,  to  the  effect  th  t when  the  county  court  appoints 
a county  superintendent  of  public  welfare,  that  person  beeou.es  the 
prob.  ti^n  officer  of  the  Juvenile  division 'of  the  circuit  court, 
regardless  of  the  provisions  of  said  Section  14171. 

Section  14173,  supra,  applies  to  the  prob:  tion  officer 
regardless  of  whether  he  is  appointed  by  the  circuit  court  or  by 
the  county  court,  and  Section  14193  expressly  says  that  the 
county  superintendent  of  nublic  welfare  shell  act  es  probation 
officer  of  the  county,  md  this  last  section  mentioned  wee  enacted 
after  Section  14171  became  a lew,  end  to  the  extent  of  inconsistency 
prevails  over  Section  14171. 

Laws  of  Jiseouri , 1931,  ^ re  168,  .Section  14167,  relating 
to  treatment  and  correction  of  delinquent  minors,  among  other 
things,  provides: 

"In  caee  of  t.  delin  uent  child  the  court 
may  commit  euch  child,  * * * if  a girl,  to 
the  state  industrial  home  for  girls,  * * *" 

Laws  of  .Missouri,  1933,  page  1Q9,  section  14096-a,  among 
other  things,  states: 


"All  of  the  powers  and  duties  heretofore 
conferred  upon  and  required,  by  law  of  the 
State  Hoard  of  Gheritiee  t nd  Corrections 
with  respect  to  the  care,  i.  .portction, 
supervision  and  plvc-in*  of  children,  and 
t.ue  Chilaren’s  Lo  e .t  Carrollton  shall  here- 
after be  exercised  and  performed  by  the 
Hoard  of  .nagers  or  State  Lleeuosynary  In- 
stitutions until  otherwise  provided  by  law. 
.vherever  in  any  law  reference  is  ius.de  to 
said  State  Hoard  of  Charities  fnd  Corrections 
it  shall  hereafter  be  held  and  construed  as 
the  Board  of  ksnegers  of  State  Llee.  josynary 
Institutions. " 


It  will  be  noted  that  Section  14173  provides  th- t when  a 
child  is  to  be  brought  before  the  juvenile  court,  the  clerk  of 
the  court  shall  notify  the  probation  officer  in  advance,  and  it 
places  the  duty  on  the  probation  officer  to  investigate  the  child 
as  may  be  required  by  the  court,  and  to  be  present  in  court  at 
the  hearing,  and  to  furnish  the  court  with  information  end 
assistance  as  the  Judge  may  require,  and  further  provides  that 
slid  officer  snail  "take  charge  of  any  child  before  and  after  hearing 
as  :x y be  directed  by  the  court . " 
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It  will  be  further  noted  that  section  6374,  which  is  a 
part  of  the  chapter  dealing  specifically  with  the  State  In- 
dustrial uome  for  uirls,  empowers  the  Circuit  Court  to  "appoint 
women  attendants  to  take  to  stiid  industrial  houe  for  girls*  all 
girls  co  joitteu  to  s id  home  by  the  court." 

Neither  of  these  sections  speoiriee  that  the  probation 
officer  snail  accompany  tae  delinquent  child  to  the  State  in- 
dustrial for  girls,  Section  8374  merely  requiring  the  court 

to  appoint  women  attendants  to  take  euch  . irl  to  such  industrial 
home,  and  section  14173  leaving  to  the  court  the  right  to 
designate  taut  tne  probati  >n  cilicer  taice  such  child  to  such  home. 
In  other  words,  Section  14173  seoms  to  leave  it  within  the  dis- 
cretion of  the  court  to  say  wnether  the  probation  officer  s'  all 
t.vke  the  ohild  to  s id  institution,  or  whether  sone  other  person 
may  do  so,  and  absent  the  direction  by  the  court  to  the  probation 
officer  to  so  take  a 5id  delinquent,  child  to  such  institution,  such 
probation  officer  would  not  have  authority  to  take  charge  of  the 
child  -an*  tr  n sport  o the  institution.  Section  8374,  while 
deolin;  directly  with  this  question  "nd  with  the  State  Industrial 
Hone  for  girls,  does  not  say  th^t  the  orobstion  officer  shall  per- 
form these  duties.  While  it  would  seen  that  the  designation  of 
the  probation  officer  to  so  transport  such  child  to  the  State 
Industrial  Ho  e ’-'ould  be  an  anrropriate  selection,  yet  it  is 
not  required. 


CONCLUSION 


It  ie  our  opinion  that  while  the  Circuit  Court  may  very  pro- 
perly designate  the  probation  officer  of  a county  having  a popula- 
tion of  less  than  00,000  innubitants  as  the  person  to  take  a delin- 
quent girls  to  the  State  Industrial  ho.-e  for  Girls,  yet  such  court 
is  acting  within  the  low  to  exercise  his  discretion  in  designating 
the  person  to  discharge  this  duty,  except  that  the  person  designated 
must  be  a womtn  attendant,  and  of  course  the  person  so  designated 
and  performing  these  duties  would  be  entitled  to  the  fee  therefor 
as  provided  by  the  statute,  and  would  be  entitled  to  the  same  fees 
that  are  now  allowed  by  law  for  conveying  prisoners  to  the 
penitentiary,  such  fees  to  be  paid  by  the  State. 

Yours  very  truly. 


ihUiJLa  wAlSOh  , 

Assistant  Attorney  General* 

iiPPLOViiL: 


i okh  M . HOl'i'wiN , 

(Acting)  Attorney  General. 
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APPROPRIATIONS: 


Section  44a  of  Article  IV  of  the  Constitution 
constitutes  appropriation  for  payment  of 
interest  on  road  bonds  irrespective  of  legis- 
lative action. 


December  10,  1936. 


\ 


Hon.  Richard  R.  Naoy 
State  Treasurer 
Jefferson  City,  Missouri 

Attention  of  Ur.  H.S.  Johnson,  Chief  Clerk. 


Dear  Sir: 

We  are  In  receipt  of  your  letter  of  Deo ember  8, 
1936,  requesting  an  opinion  of  this  of floe  on  the  following 
matter: 


"On  page  8,  Sec.  4,  1935  Session  Aots 
the  following  appropriation  was  made. 

Interest  on  Road  Bonds  filling  due 
in  1935  - 1936 38, 756, 700.0c'. 

It  has  Just  been  oalled  to  my  attention 
that  Auditor's  warrant  had  been  issued 
against  this  appropriation  for 
$36,460.00  In  exoess  of  said  appropria- 
tion, artd  that  drafts  had  been  Issued 
for  the  same  payable  to  our  fiscal 
agent,  the  Chase  National  Bank,  New 
York  City,  before* It  was  discovered  by 
this  department  that  the  appropriation 
was  overdrawn,  and  draft  had  been  mailed. 

Will  you  kindly  give  me  your  official 
opinion  whether  or  not  payment  should 
be  stopped  on  tills  draft." 

Prom  subsenuent  oral  conferences  the  issue  Is  limited 
to  the  simple  proposition  as  to  whether  or  not  a legislative 
appropriation  Is  a prerequisite  to  the  payment  of  Interest  on 
road  bonds  falling  due  in  1935  and  1936. 
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I. 

No  specific  legislative  appropria- 
tion necessary  to  authorize  payment 
of  Interest  on  state  road  bonds 
Issued  pursuant  to  Section  44a  of 
Article  IV  of  the  Constitution. 


The  bonds  upon  which  the  interest  is  sought  to  be  paid 
were  issued  pursuant  to  Section  44a  of  Article  IV  of  the 
Constitution  of  the  3tate  of  Missouri.  A portion  of  that 
article  reads  as  follows: 

"All  state  motor  vehicle  registration  fees, 
license  taxes  or  taxes  authorized  by  law 
on  motor  vehicles  (except  the  property  tax 
on  motor  vehicles  and  state  license  fees 
or  taxes  on  motor  vehicle  common  carriers) 
and  also  all  state  taxes  on  the  sale  or 
use  of  motor  vehicle  fuels  authorized  by 
law,  less  the  expense  of  the  collection  of 
such  registration  fees  and  license  taxes 
on  motor  vehicles  and  taxes  on  the  sale  or 
use  of  motor  vehicle  fuels  and  less  also 
the  cost  of  maintaining  the  State  Highway 
Department  and  the  3tate  Highway  Com  ilssion 
and  the  cost  of  administering  and  enforcing 
any  state  motor  vehicle  law  or  traffic 
regulation  shall,  after  the  issuance  of 
any  of  raid  bonds  and  so  long  as  any  of 
said  bonds  herein  authorized  remain  un- 
paid, be  and  stand  appropriated  without 
legislative  action,  to  the  payment  of  the 
principal  and  Interest  of  the  said  bonds 
and  for  that  purpose  shall  be  credited 
to  the  State  Road  bond  Interest  and  Sinking 
Fund  provided  by  law.  »*•»•**" 

By  the  foregoing  provision,  the  Constitution  has  by 
specific  direction,  appropriated  the  revenue  derived  from  the 
sale  of  motor  vehicle  license  tags  and  from  the  motor  vehicle 
fuel  tax  to  the  payment  of  the  principal  and  interest  on  the 
bonds  Issued  pursuant  to  that  section,  after  payment  of  certain 
charges  against  those  funds.  We  understand  that  there  ar® 
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ample  funds  available  and  that  the  problem  le  not  complicated 
by  a shortage  of  revenues  for  payment  of  the  cost  of  collect- 
ing this  revenue,  the  maintenance  of  the  State  Highway  Depart- 
ment and  the  State  Highway  Commission,  the  maintenance  of  the 
State  Highway  Patrol,  or  the  meeting  of  the  payments  of 
principal  and  interest  upon  the  bonded  debt.  It  Is  our  view 
that  tills  constitutional  appropriation  la  sufficient  to 
authorize  the  payment  of  the  maturing  Interest  irrespective 
of  the  appropriation  contained  in  Section  4 of  the  appro- 
priation bill  found  on  page  8 of  the  Laws  of  Missouri  of  1935. 
The  general  rule  is  thus  stated  In  59  Corpus  Juris  237,  Section 
381,  as  follows: 

"Constitutional  provisions  are  not  to 
be  construed  as  themselves  making  appro- 
priations unless  they  are  clearly  so 
intended.  Self -executing  provisions 
of  the  constitution  specifically  appro- 
priating particular  funds  or  suras  for 
designated  purposes  exempt  the  matters 
therein  dealt  with  from  the  necessity  of 
legislative  appropriation  '‘Stablished 
by  other  provisions  of  the  constitution, 
and  the  constitutional  provisions  are 
themselves  a sufficient  appropriation  for 
the  purposes  and  to  the  extent  comprised 
within  their  terras;  and  no  legislation 
may  be  enacted  such  as  will  Impair  the 
operation  of  a constitutional  appro- 
priation. " 

Caso3  from  several  Jurisdictions  are  cited  In  support 
of  the  portion  of  the  above  statement  holding  the  constitutional 
provisions  are  themselves  sufficient  appropriation  when  the 
purpose  to  appropriate  is  clear.  Our  Section  44a  of  Article 
IV  is  plain  in  its  terms.  The  purpose  to  appropriate  Is  clear. 
However,  we  have  a direct  statement  on  tills  proposition  by 
our  Supreme  Court  in  the  case  of  State  ex  rel.  McKinley 
Publishing  C raoany  vs.  Hackraann,  State  Auditor,  282  3.  W.  1007. 
In  this  case  the  position  was  taken  by  the  plaintiff  that 
oeotlon  44a  of  Article  IV  of  the  Constitution  amounted  to  a 
constitutional  appropriation  to  the  State  Highway  Department 
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of  all  funds  neces  ary  for  the  maintenance  of  the  Department. 
Although  this  contention  was  overruled  by  the  Supreme  Court 
the  Court  stated  relative  to  a construction  of  Section  44a 
of  Article  IV  as  follows  on  page  1013: 

“This  provision  makes  no  attempt  to 
appropriate,  without  legislative  action, 
the  money  to  pay  the  maintenance  expense 
of  the  highway  commission.  It  does 
appropriate  without  further  legislative 
action  that  portion  of  the  money  reoelved 
from  automobile  license  fees  wliioh  remains 
after  deducting  the  cost  of  collecting  the 
tax  and  maintaining  the  highway  cownission, 
and  it  appropriates  the  remainder  to  the 
payra  nt  of  the  principal  and  Interest  of 
certain  bonds,  i**1***###*#*-^## 

Section  19,  article  10,  of  the  Constitution 
of  Missouri,  expressly  provides  that  no 
money  shall  be  paid  out  of  the  State 
Treasury,  exoept  in  oursuance  of  an  popro- 
prlatlon  by  law.  This  section  controls, 
unless  modified  by  a later  constitutional 
provision.  It  is  true  that  section  44a, 
supra,  doe 8 modify  it  as  to  that  portion 
of  the  automobile  license  tax  to  be  paid 
upon  the  principal  r.nd  Interest  of  said 
bonds,  but  that  is  the  only  modification, 
and  there  is  nothing  in  section  44a  which 
in  any  manner  conflicts  with,  or  prevents 
the  provisions  of,  eeotlon  19,  supra,  from 
controlling  with  ref  rence  to  all  moneys 
paid  out  of  the  state  treasury  for  the 
support  and  maintenance  of  the  highway 
commission.  It  thus  clearly  aopears  that 
th>?t  portion  of  the  license  tax  which  is 
to  be  paid  out  of  the  state  treasury  for 
the  expenses  of  maintaining  the  highway 
commission  must,  under  the  express  pro- 
visions of  the  Constitution  (section  19,- 
supra),  be  first  appropriated  by  act  of 
the  Legislature. 


Hon.  Rlohard  R.  Naoy 


-6- 


Deoeraber  10,  1936 


The  above  construction  of  the  seotion 
was  given  by  the  General  Assembly, 
succeeding  the  adoption  of  section  44a 
of  article  4.  supra  (Laws  1921,  1st  Ex. 

Sess.  p.  104).  That  was  the  act  pro- 
viding for  the  levying,  collecting,  an d 
disbursement  of  the  present  motor 
vehicle  license  taxes  or  registration 
fees.  Section  28  of  that  act  provided 
that  all  such  fees  or  taxes  'shall  be 
made  payable  to  the  state  treasurer.' 
and, after  road  bonds  are  issued,  said 
fees  shall  be  deposited  to  the  credit 
of  a fund  provided  for  in  the  Constitution." 

We  believe  that  these  statements  of  theSupreme  Court  as  to  the 
construction  of  this  seotion  of  the  constitution  should  be 
followed  in  the  instant  oase  and  in  themselves  supply  the  answer 
to  your  inquiry. 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  interest 
on  State  road  bonds  issued  pursuant  to  Section  44a  of  Article 
IV  of  the  Constitution  of  Missouri  may  be  paid  pursuant  to  the 
constitutional  appropriation  found  in  that  seotion  authorizing 
the  naymeht  of  such  interest  and  that  such  constitutional  appro- 
priation is  not  limited  by  the  legislative  appropriation  con- 
tained in  Section  4,  page  8,  Laws  of  Missouri  1935. 


APPROVED: 


jTmtmm 

(Acting)  Attorney  General 


> 

Assistant  Attorney  Gen  ral 


IRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 
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CHATTEL  IwORTCAGES:  NOTICE:  Chattel  mortgages  on  unplanted  crops 

are  equitable  If  mortgagee  is  in 

possession,  his  rights  are  superior  to 
1 third  parties.  (Cases  distinguished.) 


July  30,  1936. 


Lr.  Tyson  Nichols, 
Brunswick,  Missouri. 


Dear  Sir: 


acknowledge  receipt  of  your  inquiry  which  is  as 

follows: 


"I  tm  writing  to  your  office  for  in- 
formation concerning  a Chattel  ^ort^age 
given  on  a growing  crop.  This  is  what 
I want  to  know.  Is  a Chattel  Mortgage 
given  on  a crop  before  the  crop  is  even 
planted  good,  or  does  the  grein  heve  to 
be  up  so  one  can  see  it  or  is  it  good 
if  the  seed  is  just  germinated?  The 
Harvester  Companies  take  mortgages  on 
crops  three  or  four  months  b<  fore  the 
crops  are  to  be  planted,  for  instance, 
they  would  take  a mortgage  on  a wheat 
crop  today  said  chattel  reading  for 
wheat  to  be  planted  in  the  Fall  of  1936 
and  harvested  in  the  year  1937.  I have 
been  told  by  attorneys  that  these  chattels 
are  not  good  if  some  one  cones  invlth  one 
after  the  crop  is  planted  and  up  and  grow- 
ing. 

"I  an  very  anxious  to  get  this  above  in- 
formation and  will  very  much  appreciate 
your  enswer.  I hope  I have  made  my  ques- 
tion plain  enough  for  you  to  understand 
what  I want  to  know*." 


In  the  case  of  Keating  v.  Hannenkamp , 100  Ido.  161,  the 
court  discusses  the  rights  of  the  partieswhere  they  had  agreed 
by  chattel  mortgage  that  certain  properties  which  were  not  yet 
purchased  v ere  included  in  the  mortgage,  and  says,  1.  c.  167: 
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"Though  the  property  described  in  the 
mortgage  was  not  in  the  building  at 
that  date,  still  the  mortgage  was  good 
in  equity,  and  the  property  became  sub- 
ject to  the  equitable  lien  as  soon  as  it 
was  placed  in  the  building.  This  doctrine 
has  been  60  often  declared  by  this  court 
that  it  is  only  necessery  to  refer  to  the 
following  cases:  ..right  v.  Bircher,  72 
mo.  179;  jfrank  v.  ilayter,  73  k o.  672; 
kutherford  v.  otewart,  79  ko.  216.  Such 
equitable  lien  is  valid  as  against  the 
mortgagor  and  also  as  against  Keatin.. 
who  had  both  actual  and  constructive 
notice  of  the  mortgage. " 

And  further  says,  1.  c.  168: 

"•Though  a grant  of  a future  interest  i? 
invalid,  yet  a declaration  precedent 
may  be  made  which  will  take  effect  on  the 
Intervention  of  some  act.*  Under  this 
maxim  of  Lord  Bacon  it. is  held  that 
•possession  taken  by  a mortgagee  of 
after-acquired  pro  erty,  under  authority 
given  in  the  mortgage,  before  rights  had 
been  acquired  by  others,  makes  it  a 
valid  lien  upon  such  property. » Jones 
on  Chattel  -ortgages  ]5  3d.)  sec.  164. 

The  rule  just  stated  is,  of  course,  one 
at  law.  But  it  must  follow  that  posses- 
sion acquired  by  a mortgagee  under  the 
terms  of  the  mortgage  will  also  vest 
the  legal  title  in  him  in  those  cases 
where  the  mortgage  of  after-acquired 
property  creates  an  equitable  lien. 

The  circumstance  that  it  creates  an 
equitable  lien,  good  against  creditors 
and  subsequent  purchasers  with  notice, 
cannot  affect  the  legal  consequences 
arising  from  taking  possession. 

Hannenkamp  had  the  right  given  to  him 
in  the  mortgage  to  take  possession  upon 
default,  and  when  he  took  posses: ion  he 
stood  in  the  same  position  as  if  his 
mortgage  had  been  one  good  and  valid  at 
law  from  the  beginning.  lie  had  the  right 
to  sell  and  to  execute  the  powers  contained 
in  the  mortgage  without  the  aid  of  a court 
of  equity,  and  his  sale  passed  e valid 
title  both  at  law  and  in, equity." 
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In  the  case  of  steckel  v.  swift  & Co.,  (st.  Louis  Ct. 
of  Apps.  , 1933),  56  S.  .7.  (2d)  806,  808,  the  court  says: 

’'Briefly  stated,  and  in  so  far  as  it 
afvects  the  controversy  between  Steckel 
and  Swift  a.  Co.,  the  rule  is  that, 
where  the  mortgagee  does  not.  tarce  posses- 
sion of  the  after-acquired  property  upon 
its  acquisition  by  the  mortgagor  and 
before  the  rights  of  an  innocent  third 
party  have  ettached,  the  provision  in 
question  will  be  held  void  as  to  such 
innocent  third  party,  nor  will  the 
constructive  knowledge  furnished  by  the 
recording  of  the  instrument  be  regarded  as 
sufficient  notice.”  (Citing  a number  of 
Missouri  cases.) 

In  the  case  of  Page  v.  Biggins,  (Springfield  Ct.  of  Apps., 
1929)  , 20  S.  W.  (2d)  164,  the  tenant  had  agreed  to  give  the 
landlord  a chattel  mort_at:e  on  his  work  stock,  tools,  implements 
and  crops  to  secure  his  landlord  for  furnishing  the  money. 
Thereafter  the  tenant  actually  executed  a mortage  on  his  crops 
to  a third  person  who  had  no  £nowleage  of  the  prior  agreement 
between  the  tenant  and  the  landlord.  The  court  holds  that  as 
between  the  tenant  and  the  landlord,  the  landlord  was  entitled 
to  an  equitable  mortgage  on  the  property,  but  finds  that  the 
person  to  whom  the  mortage  was  given  after  the  execution  of 
the  agreement  ceteen  the  landlord  and  tne  tenant  had  no 
knjwledge  of  the  agreement  between  the  landlord  and  tenant, 
and  that  therefore  the  ^ort^age  which  was  thereafter  actually 
executed  to  the  third  party,  stokes  Bros.  Store  Company,  was  a 
valid  lien  and  superior  to  the  equitable  lien  in  favor  of  the 
landlord. 

In  the  case  of  Clayton  v.  Gentle,  (Springfield  Ct.  of 
Apps.,  1929),  14  S.  W.  (£d)  672,  the  court  says; 

”No  mortgage  on  after-acquired  property 
conveys  title  to  such  property.  A11  it 
does  do  is  to  convey  an  equitable  lien, 
which  attaches  when  the  property  is 
acquired. ” 

In  the  case  of  First  National  Bank  v.  Johnson,  (Spring- 
field  Ct.  of  Apps.,  1927),  221  Jo.  App.  31,  Guthrie  gave  his  note 
and  chattel  mortgage  to  plaintiff  bank  on  March  14,  1924,  due 
October  29,  1924,  on  his  half  interest  in  forty  acres  of  cotton 
to  be  thereafter  planted  on  a certain  farm.  Hiie  mort  age  was 
filed  Larch  22,  1924.  On  April  12,  1924,  defendant  Johnson  gave 
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a note  to  the  plaintiff  bank  due  mecember  12,  1924,  to  secure 
which,  on  the  same  date,  he  executed  to  the  plaintiff  bamc  a 
chattel  morttjage  on  his  half  interest  in  the  same  cotton 
described  in  the  Guthrie  morttage.  The  cotton  was  not  planted 
when  the  Johnson  mortgage  was  given,  the  mortgage  being  filed 
April  21,  1924.  On  ;..ey  29,  1924,  after  the  cotton  was  planted 
and  growing,  Johnson  gave  to  the  defendant  Lazalier  another 
mort, age  on  a three-fourths  interest  in  the  cotton  on  the 
land  described  in  the  two  previous  mortgages.  This  mortgage 
to  Lazalier  was  filed  June  4,  1924. 

The  controversy  is  between  the  plaintiff  bank  and  the 
defendant  Lazalier.  The  bank  relied  on  the  two  sort  ages  given 
to  it  prior  to  the  time  t e cotton  was  planted,  and  defendant 
Lazalier  relied  upon  the  iaort.  age  given  to  him  by  Johnson  after 
the  cotton  crop  was  planted  and  growing. 

By  agreement  of  the  parties  the  cotton  crop  was 
gathered  and  the  net  proceeds  deposited  in  the  defendant  bank 
to  be  turned  over  to  the  rightful  claimant.  Thereafter  the 
defendant  bank  filed  a Dill  in  the  nature  of  a bill  of  inter- 
pleader prayint,  that  it  be  allowed  to  br*nfc  said  fund  into 
court,  and  offering  to  do  so,  and  asking  that  the  plaintiff 
Ilrst  National  banx  of  Corning,  „rxansas,  and  the  co-defendants, 
R.  .V.  Johnson  dna  x.u  ^azalier  be  required  to  litigate  and 
cause  to  be  deter^J.ned  which  of  them  is  entitled  to  receive 
said  amount,  and  that  upon  payment  of  said  fund  into  court, 

"this  answering  defendant  prays  to  be  relieved  and  discharged 
of  any  and  all  liability  to  the  plaintiff  or  its  co-aefendants, 
and  that  it  be  uiacnarged  with  its  costs." 

The  Court  of  .appeals  holds  that  this  was  an  equitable 
proceeding,  and  further  holds  that  the  mortgage  on  the  im- 
planted crops  is  a valid  and  superior  encumbrance  to  the  mort- 
gage executed  thereafter  and  after  the  crops  were  planted. 

Ti  e trial  court  so  found,  stating: 

”..e  cannot  hold  that  plaintiff’s  mort- 
gages were  nothing  .ore  than  agreements 
for  a lien  of  some  undefined  nature  and 
thereby  destroy  a very  common  form  of 
security. 

"Therefore  we  find  the  issues  for  the 
plaintiff  herein  and  that  the  mortgages  held 
by  the  plaintiff  take  nrecedence  and  h&ve 
priority  over  the  mort. fag«  held  by  defendant, 
Lazalier,  he  having  had  constructive  notice 
thereof." 
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The  court  further  says,  1.  c.  36: 

"In  11  C.  J.  445,  it  is  said:  ’Where  a 
mortgage  is  given  on  crops,  the  seeds 
to  produce  which  have  not  been  sown,  it 
is  held  in  some  jurisdictions,  in  the 
absence  of  statutory  provisions  to  the  con- 
trary, that  the  mortgage  is  void  at  law 
as  being  a mortgage  on  future  property, 
although  it  may  confer  a lien  on  the 
crop,  on  its  coming  into  existence, 
which  a court  of  equity  will  enforce 
against  persons  other  than  bona-fide 
purchasers  without  notice;  but  in  most 
jurisdictions  such  mortgages  are  upheld 
either  by  force  of  express  legislative 
enactment,  or  on  the  theory  that  the  crop 
has  a potential  existence  sufficient  to 
gi ve  the  mortgage  validity. * 

"The  interested  may  find  in  the  Corpus 
Juris  notes  authority  pro  and  contra  on 
the  proposition  thet  constructive  notice 
of  a mortgage  on  unplented  crops  is  suf- 
ficient to  protect  the  mortgagee  as  against 
subsequent  purchasers,  mortgagees  and 
creditors  without  actual  notice.  The 
general  rule  seems  to  be  that  in  those 
Jurisdictions  without  validating  statutes 
a mortgage  on  unplonted  crops  Is  void  at 
law,  but  valid  in  equity  and  thet  record 
notice  is  sufficient  to  protect  the  mort- 
gagee when  he  is  seeking' to  establish  his 
lien  in  a court  of  equity.  It  was  so  held 
in  Apperson  v.  . oore,  30  Ark.  56,  £!■  Am.  R. 
170,  and  this  ruling  was  prior  to  the 
Arkansas  ^ct  of  February  11,  1875,  making 
valid  mortgages  on  unplanted  crops.  (See 
Kirby  & Cestle’s  ^.rkansae  digest  (1916), 
sec.  6407.)  Prior  to  the  validating 
statute  the  Supreme  Court  of  Arkansas  held 
that  such  mortgages  could  not  be  enforced 
in  actions  at  law.  (See  Apperson  v.  i.oore, 
supra,  and  Tomlinson  v.  Greenfield,  31  Ark. 
5b7.j  In  L.  k.  A»  1917C,  page  11,  will  be 
found  a somewhat  exhaustive  note  on  the 
validity  of  mortgages  on  unplanted  crops. 

To  attempt  to  analyze  the  cases  cited  in 
the  note  would  extend  this  opinion  beyond 
reasonable  limits,  hence  we  merely  refer  to 
the  note  so  that  the  interested  may  examine 
if  desired. 
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"V,e  have  no  statute  validating  mortgages 
on  unplanted  crops,  but  our  courts  have 
uniformly  and  from  an  early  uate  recog- 
nized the  equities  attaching  to  such 
mortgages.  If  such  mortgage  is  given  in 
contemplation  of  planting  and  cultivating 
the  crops  within  the  crop  seeson  of  the 
year  the  mortgage  is  given  our  courts 
have  uniformly  recognized  that  the  mort- 
gagee has  an  equitable  l1' en  upon  the  crop 
whan  it  coves  into  existence,  and  if  such 
mortgage  is  duly  filed  or  recorded  in 
accordance  with  our  recording  laws  we 
rule  that  the  constructive  notice  given 
by  the  record  is  sufficient  to  protect 
the  mortgagee  as  against  subsequent  pur- 
chasers, creditors  or  iuort^agees  in  an 
action  in  equity  to  enforce  the  equitable 
lien  created  by  such  mortgage." 


It  would  seem  that  an  equitable  lien  is  created  us 
between  the  parties  and  those  having  notice  thereof  on  the 
execution  of  an  agreement  between  two  parties  that  the  one 
would  execute  to  the  other  a mortgage  on  property,  even  though 
the  property  so  agreed  to  be  mortgaged  was  not  then  in  existence 
or  was  not  then  owned  by  the  mortgagor;  that  having  so  agreed, 
the  lien  attaches  at  the  time  the  crop  is  planted  by  him  in 
the  one  instance  and  purchased  by  him  in  the  other.  Such  is 
the  holding  of  the  cases  cited  herehbove  prior  to  the  last  case 
hereabove  cited. 

The  last  case  hereabove  cited  holds  that  where  the 
chattel  mortgage  is  actually  executed  instead  of  a mere  agree- 
ment to  execute  the  chattel  mortgage,  that  such  chattel  mortgage, 
when  recorded,  notwithstanding  the  property  so  mortgaged  is 
after-acquired  or  afterward  planted,  gives  constructive  notice 
to  the  world  of  its  existence,  and  the  chattel  mortgage  so 
executed  prior  to  the  acquisition  of  the  property  is  a 
superior  lien  to  a mortgage  executed  subsequent  thereto  and 
after  said  crop  is  planted  or  said  property  actually  acquired. 

For  the  purposes  of  this  discussion,  we  assume  that 
there  is  the  proper  certainty  of  description  and  designation 
of  the  crops  in  question,  and  that  tnere  is  no  other  irregularity. 
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It  will  be  observed  that  the  above  cases  an  ounce 
different  rules.  The  crse  of  First  National  Bank  v.  Johnson 
(decided  by  the  Springfield  Court  of  Appeals  in  197.7)  holds 
that  the  race:  .ing  of  the  chattel  mortgage  covering  unpl&nted 
crops  affords  constructive  notice  to  the  world,  and  that  such 
mortgage  is  superior  to  a mortgage  executed  after  the  crop  is 
planted.  The  holding  of  that  court  in  that  case  appears  to  be 
contrary  to  the  expressions  of  other  Court  of  Appeals  cases. 

The  case  of  Steekel  v.  Swift  ir.  Co.,  (decided  by  the 
St.  Louis  Court  of  Appeals  in  1933)  announces  the  rule  that 
where  the  mortgagee  does  not  take  possession  of  the  after- 
acquired  property  upon  its  acquisition  by  the  mortgagor,  and 
before  the  rights  of  an  innocent  third  perty  have  attached, 
the  provision  as  to  mortgaging  efter-ecquired  property  is  void 
as  to  such  innocent  third  party. 

The  ctse  of  Clayton  v.  ue  tie  (decided  by  the  Springfield 
Court  of  Appeals  in  1929)  supports  the  view  of  the  case  of 
Stecicel  v.  Swift  & Co. 

He  no  not  find  wnere  the  Supreme  Court  of  this  state 
has  pa8sei  on  this  question,  and  we  believe  the  Court  of  Appeals 
of  a given  district  will  follow  its  last  previous  decision  on 
the  question  rather  than  going  contrery  to  a decision  of  its  own 
court  and  follov.ln  the  decision  of  one  of  the  other  Courts  of 
Appeals,  and  the  decision  of  a flourt  of  Appeals  deciding  a case 
is  final  as  to  such  cose  unless  it  is  certified  to  the  Supreme 
Court. 


The  cases  seem  to  be  in  harruony  in  announcing  that  an 
equitable  lien  is  erected  on  after-acquired  property,  but  as  to 
whether  constructive  notice  is  afforded  fo  thet  there  could  be 
no  innocent  purchaser for  velue  when  the  mortgage  is  filed  for 
record  and  covers  eft er-nequired  property,  the  decisions  are 
in  apparent  conflict. 


CONCLUSION 


We  ere  of  the  opinion  thet  when  the  Harvester  Company 
takes  a mortgage  on  a corn  crop  (for  illustration)  three  or 
four  months  before  the  crop  is  planted,  and  the  mortgage  reads 
so  that  it  clearly  covers  and  defines  the  corn  crop  that  is  to 
be  planted  in  a certain  year  on  a certain  farm,  and  is  to  be 
gathered  in  a certain  year,  that  an  equitable  lien  is  thereupon 
and  thereby  created  in  favor  of  the  mortgagee,  and  that  the. 


j„r.  Tyson  Nichols 


-8- 


July  30,  1936 


same  ;uay  be  enforced  es  between  the  mortgagor  and  mortgagee 
and  those  with  actual  notice,  and  that  if  the  mortgagee  is 
in  possession  of  the  property  at  the  time  the  crop  is  planted, 
his  rights  would  be  superior  to  those  of  third  parties. 

The  case  of  First  National  Ban'x  v.  Johnson,  supra, 
has  never  been  in  terns  overruled,  and  if  that  decision  were 
followed,  and  if  such  mortgage  is  duly  placed  of  record,  not 
only  an  equitable  lien  is  created,  but  there  is  constructive 
notice  to  the  world  of  its  existence,  and  the  rights  thereto 
are  superior  to  those  of  a third  nerson,  though  he  be  an  innocent 
purchaser  for  ve.lue. 

If  the  decision  in  the  case  of  Steckel  v.  Swift  &.  Co., 
is  followed,  then  it  would  seem  that  the  mortgage,  even  though 
recorded,  does  not  afford  constructive  notice  as  against  innocent 
purchasers  for  value,  that  is  innocent  mortgagees,  but  It  would 
only  be  good  (absent  the  mortgagee  being  in  possession)  as  be- 
tween the  parties  thereto  and  those  having  actual  imow ledge  of 
their  rights. 

V«e  are  inclined  to  the  view  that  if  this  question  were 
presented  to  the  Supreme  Court,  that  court  would  hold  that  the 
mortgage  of  unplanted  crops,  where  the  mortgagee  is  not  in 
possession,  would  not  be  constructive  notice  to  innocent  pur- 
chasers for  value,  even  though  the  mortgage  was  duly  filed  or 
recorded,  and  that  It  would  be  held  that  the  rights  of  the 
mortgagee  only  extended  to  the  creation  of  an  equitable  lien  on 
such  ci’ops  which  would  be  good  only  as  between  the  parties  and 
those  having  actual  notice  of  their  rights. 


Yours  very  truly. 


ER/XE  ,/ATSON, 

Assistant  Attorney  General. 


APPROVED: 


-J.'iftfTiZN, 

(Acting)  Attorney  General. 


Drf:  JdK 


COUNTY  CLERK:  8 questions  relating  to  fees* 


February  14,  1936. 


lion.  J.xi.  Oliver, 

Clerk  of  County  Court, 
Junklln  County, 
Kennett,  Missouri. 


Jear  Jir: 


_»o:ae  ti  e ago  this  department  received  a letter 
requesting  an  opinion  on  various  items  with  respect  to  the  fees 
of  county  clerks.  In  complying  with  your  request,  ve  shall 
undertake  to  divide  the  questions  as  outlined  in  your  letter. 

I 

"Section  12163,  1929  statutes  pro- 
vides an  allowance  to  be  fixed  by 
the  Court  for  various  services, 
specifically  excepting  sections  12145, 

12146  and  12147.  oection  12161  pro- 
vides for  various  duties  to  be  performed 
by  the  county  clerk.  Noting  the  afore- 
said exceptions,  I am  of  the  opinion 
that  I am  permitted  to  charge  five 
cents  for  filing  cancelled  warrants. 

Is  this  charge  also  applicable  to 
filing  other  vouchers  presented  by  the 
Treasurer  in  his  settlements?" 


.article  8,  Chapter  85,  relating  to  oounty  treasurers, 
funds  and  warrants,  contains  provisions  relative  to  the  duties 
of  the  county  clerk,  the  principal  section  being  Jec.  12161,  H.8. 
Mo.  1929,  which  provides: 

"It  shall  be  the  duty  of  the  clerk 
of  ihe  county  court:  First,  to  keep 
regular  accounts  between  the  treasurer 
and  the  county,  charging  him  therein 
with  all  moneys  paid  into  the  treasury, 
and  crediting  him  with  the  amount  he 
may  have  disbursed  between  the  periods 
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of  bis  respective  settlements  with 
the  court;  second,  to  keep  just 
accounts  between  the  county  end  all 
persons,  bodies  politic  and  corporate, 
chargeable  with  moneys  payable  into 
the  county  treasury,  or  that  may 
become  entitled  to  receive  moneys 
therefrom;  third,  to  file  and  preserve 
in  his  office  all  accounts,  vouchers, 
and  other  papers  pertaining  to  the 
settlement  of  any  account  to  which  the 
county  shall  be  a party,  copies  whereof, 
certified  under  the  hand  and  seal  of 
the  clerk,  shall  be  admitted  in  evldenoe 
in  all  courts  of  law  and  elsewhere; 
fourth,  to  issue  warrants  on  the  treas- 
ury for  all  moneys  ordered  to  be  paid 
by  the  court,  keep  an  abstract  thereof, 
present  the  same  to  the  county  court 
at  every  regular  term,  balance  and 
exhibit  the  accounts  kept  by  him  as 
often  as  required  by  the  court,  and 
keep  his  books  and  papers  at  all  times 
ready  for  the  inspection  of  the  same, 
or  eny  Judge  thereof.” 

The  above  section  states  in  detail  your  duties  with  respeot 
to  accounts.  ’.Vith  reference  to  vouchers  we  call  your  attention 
to  the  words  "third,  to  file  and  preserve  in  his  office  all 
accounts,  vouchers  and  other  papers  pertaining  to  the  settlement 
of  any  acoount  to  which  the  county  shall  be  a party,  copies  whereof, 
certified  under  the  hand  and  seal  of  the  clerk  * * * * » The  section 
does  not  provide  any  specific  fee  or  compensation  for  the  duties 
therein  enumerated,  nor  does  any  other  section  in  Chapter  65 
indicate  any  specific  fee. 

We  have  consulted  oectlon  11761,  K.d.  2o.  19 29,  same  being 
the  section  in  which  general  fees  of  the  county  clerk  are  enumerated, 
and  we  find  no  provision  which,  in  our  opinion,  would  entitle  you 
to  any  such  fee.  We  therefore  conclude  that  the  compensation 
for  the  duties  on  your  part  is  governed  by  Section  12183,  which 
provides: 


"The  court  shall  allow  to  the 
clerk  of  the  county  court,  for 
his  services  under  this  article 
(except  sections  12145,  12146  and 
12147)  such  compensation  as  may  be 
deemed  just  and  reasonable." 
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On  March  30,  1935,  this  department  rendered  an  opinion  to 
Hon.  L«£.  Cass,  Clerk  of  the  County  Court,  Marshfield,  Mo.,  in 
which  it  was  held  that  the  county  clerk  is  not  entitled  to  any 
fee  for  issuing  county  warrants  or  for  cancelling  the  same,  but 
is  entitled  to  the  fee  of  $.05  as  provided  in  viec.  11781,  H.S. 
~o.  1919  for  the  filing  of  said  cancelled  county  warrants. 


II 

"Section  11781  provides  for  a charge 
of  $.10  per  100  words  and  figures  for 
recording  papers  not  otherwise  provided 
for.  Am  I entitled  to  this  fee  for 
recording  and  indexing  accounts,  and 
if  I am,  '-ould  it  be  permissable  for  me 
to  charge  for  words  printed  in  the 
county  court  record  of  accounts  allowed?" 

Section  11781,  H.S.  Mo.  1929  provides: 

"*  * * For  copies  of  reoords  and 
papers  not  hereinbefore  provided  for, 
for  every  hundred  words $.10" 

We  are  of  the  opinion  that  this  provision  refers  and  applies  to 
records  other  than  county  court  minutes  or  records;  that  when  in 
the  course  of  the  proceedings  of  the  court  it  IsnBcessary  for  you 
to  supply  copies  of  the  record  of  the  minutes,  a charge  of  $.10 
per  hundred  words  could  be  made,  otherwise,  you  are  not  entitled 
to  the  oharge  of  $.10  for  recording  and  Indexing  accounts  and  for 
the  record  of  the  allowance  of  the  same.  It  is  our  opinion  that 
the  compensation  for  such  services  is  oovered  by  the  general  sec- 
tion, 12183,  and,  as  stated  before,  the  copying  of  the  minutes 
come  within  the  provisions  of  sec.  12161,  for  which  there  is  no 
special  compensation  allowed  you  except  that  as  provided  in  Sec. 
12183,  H.S.  Mo.  1929. 


Ill  • 

" hat  fees,  if  any,  is  the  Clerk 
entitled  to  for  the  services 
rendered  in  the  opening  and  adjourn- 
ment of  court  from  day  to  day?  More 
particularly,  is  adjournment  an  order 
of  the  Court?" 

Section  2083,  H.S.  Mo. 1929  provides  for  the  terms  of  court 
and  when  the  same  shall  be  held.  The  section  does  not  contain 
any  provision  for  any  formal  opening  of  the  court,  nor  does  Sec. 
1178i  provide  for  any  for  you  as  county  clerk  when  court  is 
opened— in  fact,  we  are  of  the  opinion  that  strictly  speaking,  it 
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is  not  your  duty  to  open  court,  nor  to  adjourn  the  same.  Ve 
presume  you  refer  to  the  provision  in  jec.  11781  "For  every  rule 

or  order  not  hereinbefore  specified,  or  copy  thereof #.15". 

However,  we  are  of  the  opinion  that  this  does  not  refer  to  the 
orders  of  opening  and  adjourning  the  county  court  and  as  a conse- 
quence, you  are  not  entitled  to  the  fee  of  $.15. 


IV 

"Accounts  are  often  filed  which 
are  not  approved  by  the  Court 
for  a period  of  several  days 
of  court  sessions,  iire  these 
accounts  to  be  regarded  as  con- 
tinued?" 

section  12161,  R.o.  U o.  1929,  quoted  in  Part  I of  this 
opinion  contains  the  provisions: 

"third,  to  file  and  preserve 
in  his  office  all  accounts, 
vouchers,  and  other  papers  per- 
taining to  the  settlement  of 
any  account  to  which  the  county 
shall  be  a party,  \*  * * * fourth, 
to  issue  warrants  on  the  treasury 
for  all  moneys  ordered  to  be  paid 
by  the  court,  keep  an  abstract 
thereof,  present  the  same  to  the 
county  court  at  every  regular 
term,  balance  and  exhibit  the 
accounts  kept  by  him  as  often  as 
required  by  the  court,  and  keep 
his  books  and  papers  at  all  times 
ready  for  the  inspection  of  the 
same,  or  any  judge  thereof." 

We  construe  this  section  to  mean  that  if  the  accounts 
remain  unapproved  and  unaudited  by  the  county  court  for  a period 
of  several  days,  the  same  are  not  continued  and  that  it  is  your 
duty  to  keep  them  on  hand  ready  for  the  inspection  and  considera- 
tion of  the  court  and  that  there  is  no  special  fee  for  you  in 
doing  so;  the  duties  performed  by  you  in  connection  therewith 
are  taken  in  consideration  in  the  general  compensation  section, 
to-wit,  oee.  12183;  therefore,  the  provision  for  every  continu- 
ance of  a cause  or  other  proceeding  is  not  applicable  to  the 
accounts  which  have  been  unaudited  or  delayed  by  the  county  court. 
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V 

"Are  accounts  allowed  con- 
sidered as  Judgments  or 
orders?" 

We  assume  this  question  relates  to  the  provision  in  Section 
11781,  K.o.  iio.  1929,  which  provides: 

"***  For  entering  every 
judgment ^.30  * ♦** 

On  April  24,  1935  this  department  rendered  an  opinion  to  to  the 
Honorable  Elliott  tf.  Dampf,  prosecuting  attorney  of  Cole  County,  in 
which  this  question  was  discussed  and  the  allowing  of  an  account  was 
declared  not  to  be  a judgment.  Copy  of  said  opinion  is  enclosed 
herewith. 


VI 

"Distinguish  between  'oath* 
and  •certificate*  for  which 
I am  permitted  to  charge  $.25, 
and  * certificate*  and  *seal* 
for  which  I am  allowed  ^.50." 

oection  11781,  H.o.  _o.  1929  provides,  among  other 
things,  "For  every  certificate  and  seal  not  hereinbefore  provided 

for v»50"  and  "For  oath  and  certificate  to  an  affidavit. . .v. 25 

section  4480,  fl.S.  Lio.  1929  refers  to  the  meaning  of  "verified"  and 
"oath"  and  is  &3  follows: 

"The  word  ’verified*  when 
applied  to  eny  pleading  or 
paper  required  in  any  criminal 
cause  means  supported  by  oath 
or  affirmation.  The  word  *eath* 

Includes  the  word  ’affirmation*, 
and  the  phrase  *to  swear* 
includes  *to  affirm.*" 


In  discussing  the  question  of  fees  of  a Notary  .-ublic 
and  the  definition  of  "certificate"  and  "seal",  the  jupreme  Court 
of  Missouri,  in  the  case  cf  ~and  & Imp.  Co.  v.  Morten,  183  ko. 
App.  637  said  (l«c.  640-642): 

"It  is  argued  that,  as  the 
statute  is  to  be  strictly 
construed,  it  does  not  reveal 
an  Intention  on  the  part  of 
the  Legislature  to  allow  a 
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greater  fee  to  a notary  public 
for  the  same  service  than  that 
authorized  in  favor  of  a Justice 
of  the  peace,  and  it  is  said 
the  last  clause  of  the  statute 
on  notaries  above  referred  to 
manifests  a purpose  of  the  Leg- 
islature to  refer  matters  of 
this  kind  for  determination  by 
the  schedule  of  fees  prescribed 
for  Jistices  of  the  peace.  But, 
obviously,  this  argument  is 
unsound,  for  it  appears  the 
Legislature  has  pointedly,  in 
express  terms,  fixed  the  fee  in 
favor  of  notaries  public  to  be 
•lor  certificate,  attested  by  seal, 
fifty  cents.*  It  will  be  observed, 
by  reference  to  section  10692, 
concerning  the  fees  of  a Justice 
of  the  peace,  that  the  Legislature 
referred  to  such  a service  as 
rendered  here — that  is,  the  endorsement 
thereon  by  the  Justice  of  his  offi- 
cial voucher  or  Jurat  that  the 
affiant  had  sworn  to  and  subscribed 
the  facts  stated  in  the  affidavit — 
as  a ’certificate*,  for  it  says 
’for  certificate  to  affidavit,  fifteen 
cents.*  Obviously,  if  this  service 
of  the  justice  be  a certificate 
made  by  him  in  the  process  of  taking 
an  affidavit,  then  it  is  to  be 
regarded  in  the  sense  of  the  Legis- 
lature as  a certificate,  too,  when 
performed  by  a notary  public, 
action  10712,  pertaining  to  the 
charges,  reads,  ’For  certificate, 
attested  by  seal,  fifty  cents.* 

It  appears,  therefore,  that  the 
Legislature  classified  this  service 
when  performed  by  a Justice  of  the 
peace  as  a certificate,  and  from 
this  the  intention  is  clear  that  the 
word  ’certificate',  when  used  in 
connection  with  the  notary's  fees, 
intends,  among  other  things,  the  same  — 
that  is,  the  affixing  by  the  notary 
of  a jurat  to  an  affidavit  taken  by 
him — but  requires  the  further  act  on 
his  part  of  attestation  by  his  seal. 

The  word  ’certificate*  Is  defined 
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by  Webster  as  *a  written 
testimony  to  the  truth  of  any 
fact.*  It  is  clear  that  the 
written  jurat  of  a notary  public 
officially  made  and  attested  by 
his  seal  is  a written  testimony 
to  the  truth  of  the  fact  that  the 
affiant  subscribed  and  was  sworn 
to  the  affidavit  in  his  presence 
end  by  him.  Moreover,  it  appears 
by  reference  to  the  statute, 
seotion  10178,  by  which  the  powers 
of  a notary  public  are  conferred, 
that  such  an  officer  is  authorized 
to  ‘certify. .. .affidavits. .. .and 
administer  oaths  and  affirmations 
in  like  cases  and  in  like  manner 
as  justices  of  the  peaoe  are 
authorized  by  law, * Than  these 
statutes  are  considered  together, 
no  one  can  doubt  that  the  notary 
public  is  authorized  to  administer 
the  oath  to  an  affiant  and  to  make 
a certificate  of  that  fact  on  the 
affidavit  identically  as  a justloe 
of  the  peace  is  authorized  to  do  so, 
and  as  was  done  in  this  case,  but 
the  act  of  a notary  should  be 
attested  by  his  seal." 


'7e  think  when  you  ere  called  upon  to  take  the  jurat  to 
an  affidavit  or  other  instrument  and  the  same  requires  the  seal 
of  the  office  and  you  certify  to  the  truth  of  the  same,  the  doing 
of  3uch  aot  entitles  you  to  the  fee  of  50>6,  but  when  you  merely 
certify  under  oath  of  your  office  that  an  instrument  or  writing 
-is  true,  or  thet  the  same  is  a true  copy  thereof,  you  are  entitled 
to  the  fee  of  25/6. 


VII 

"ah  order  is  not  usually  made 
admitting  paupers  to  the  County 
Farm,  nm  I entitled  to  the  fee 
which  would  be  due  ne  if  such 
cases  were  handled  in  the  regular 
manner?" 

section  11781  provides  ’’For  every  rule  or  order  not  herein- 
before specified,  or  copy  thereof $.15".  Applying  this  pro- 

vision to  the  question  of  admitting  paupers  to  the  County  larm,  we 
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are  of  the  opinion  that  when  3uch  an  order  is  made  at  the 
direction  of  the  county  court,  you  are  entitled  to  the  fee.  We 
are  at  a loss  to  understand  why  such  orders  are  not  made  and  if 
the  same  is  not  done, you  are  not  entitled  to  the  fee. 


VIII 

"Will  you  please  advise  if 
I am  allowed  the  filing  fee 
of  $.05  for  each  of  the 
following:  County  treasurer’s 
receipts,  Ix-officio  collector’s 
receipts  and  Township  Collector’s 
receipts,  ^ilso,  the  various 
settlements  of  the  aforesaid 
officers?" 

Ve  are  unable  to  find  any  statute  entitling  you  to  the 
fee  of  t.05  for  filing  county  treasurer’ s , Collector’s  and  other 
receipts.  The  words  in  Section  11781  "For  filing  every  paper 
not  hereinbefore  specified",  we  believe,  refers  to  and  means 
other  papers  and  receipts  than  which  you  are  by  statute  compelled 
to  file.  Therefore,  it  being  a well  recognized  rule  of  law 
that  an  officer  may  only  receive  fees  which  the  statute  gives 
to  him  and  that  the  same  should  be  strictly  construed,  we  are  of 
the  opinion  that  you  are  not  entitled  to  any  fee  for  the  filing 
of  the  receipts  enumerated;  also,  by  reason  of  the  case  of 
uand  & Imp.  Co.  v.  Morten,  183  Mo.  App.  637. 


Respectfully  submitted. 


OLLIVAR  '.7.  NOLiSN, 

assistant  .attorney  General. 


APPROVED: 


JTOHi.  ..  hOtflliaH,  dr., 
(acting | attorney  General. 


OWNiaH 
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Hob.  .nt.ji.  O'kalley, 
superintendent  of  Insurance, 
Jefferson  City,  1.0. 


Dear  sir: 


attention:  i_r . J..  . .JLlebach, 
assistant  Counsel 


This  department  is  in  receipt  of  your 
letter  of  this  date  rith  reference  to  the  jocund 
City  ~ife  Insurance  Co-npany. 

e have  examined  the  declaration  of 
Intention  to  form  3uid  corporation  and  find  sane 
to  be  in  accordance  rith  the  provisions  of  article 
„rti  cle  2,  Chapter  37,  d.iS.  Mo • 1929,  and  not 
inconsistent  rith  the  Constitution  and  lars  of 
this  state  and  of  the  United  states. 

Very  truly  yours. 


. , Jr., 

assistant  attorney  General. 


J h:.Ji 


SCHOOLS: 


Expenditures  for  furnishing  and  repairing  school  building 
is  for  school  purposes;  taxpayer  only  has  right  to  question 
levy  for*  legality;  and  other  questions. 


inarch  7,  1956, 


3‘ 


>1 


: r . J.  K.  Oliver 

Clerk  county  Court 
Dunklin  County 
Kennett,  /irsouri 


be -r  i>ir: 


This  is  to  acknowledge  your  letter  wherein  you 
request  our  opinion  on  the  following  questions: 

"I  would . suggest  that  your  opinion 
have  to  do  with  the  following  questions, 
however,  if  these  questions  do  not  in 
your  opinion  bring  out  what  we  have  in 
mind  please  let  us  know  v/hat  questions 
we  could  ask  to  clear  up  this  point, 

"Do  expend! ture?  for  furnishing, 
repairs,  insurance  and  maintenance  of 
school  buildings  fall  in  the  legal 
maxi  mu.;;  for  ’school  purposes’?  \ 

"Can  a rate  be  questioned  in  that  it 
will  raise  more  monej  than  is  necessary 
for  (1)  school  purposes,  (E)  sinking 
or  interest  fund,  or  (3)  for  repairing 
furnishing  or  erecting  buildings V 

"Who  has  the  power  to  determine  whether 
or  not  a rate  is  excessive  or  illegal: 

"If  such  an  illegal  or  excessive  rate 
is  certified  to  the  County  Clerk,  and  by 
him  extended  on  the  tax  books,  does  such 
an  illegal  or  excessive  rate  gain  validity 
by  the  lapse  of  time;" 
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I. 

Do  expenditures  for  furnlshln  ,, 
repairs,  insurance  and  maintenance 
of  school  buildings  fall  Jn  the 
Te’ga  1 maximum  f or  * r c hoo  1 purposes  1 V 


The  Constitution  of  Missouri,  Section  11,  \rticle  X, 
specifies  the  maxirum  rates  that  school  districts  may  charge 
for  school  purposes;  the  pertinent  part  of  said  constitutional 
provision  being  as  follows; 

"For  school  purposes  in  districts  com- 
posed of  cities  which  have  one  hundred 
thousand  inhabitants  or  more,  the  annual 
rate  on  property  shall  not  exceed  sixty 
cents  on  the  hundred  dollars  valuation 
and  in  other  districts  forty  cents  on  the 
hundred  dollars  valuation:  Provided, 

The  aforesaid  annual  rates  for  school 
purposes  may  be  increased,  in  districts 
formed  of  cities  and  towns,  to  an  amount 
not  to  exceed  one  dollar  on  the  hundred 
dollars  valuation,  and  in  other  districts 
to  an  amount  not  to  exceed  sixty-five 
cents  on  the  hundred  dollars  valuation, 
on  the  condition  that  a majority  of  the 
voters  who  are  tax-payers,  voting  at  an 
election  held  to  decide  the  question, 
vote  for  said  increase." 


You  will  note  that  the  legislature  has  divided  school 
districts  into  two  classifications,  namely,  (1)  districts 
formed  of  cities  and  towns,  and  (2)  "other"  districts.  If  a 
district  formed  of  cities  and  towns  desires  to  levy  a rate 
of  one  dollar  it  takes  a majority  vote  of  the  taxpayers  voting 
at  the  election  to  do  so,  and  if  other  districts  desire  to 
levy  a rate  up  to  sixty-five  cents  on  the  one  hundred  dollars 
valuation,  then  it  takes  a majority  vote  of  the  taxpayers 
voting  at  the  election  to  do  so.  Vhether  the  school  district 
be  either  a city  or  town  district,  or  other  istrict,  such 
cannot  exceed  the  rates  for  "school  purposes"  prescribed  by  the 
Constitution.  Jacobs  et  al.  v.  Cauthorn  et  al . , 24B  S.  W.  343, 
1.  c.  345;  Harrington  v.  Hopkins  et  al.,  231  S.  W.  263. 
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You  will  note  that  the  Constitution  quoted  aforesaid 
uses  the  words  "annual  rates  for  school  purposes,"  and  you 
request  whether  or  not  certain  expenditures  fall  within  the 
definition  of  the  words  "for  school  pur poses." 

The  supreme  Court  of  Missouri  in  Hudgins  v.  looresville 
Consolidated  School  Dist.,  278  S.  W.  769,  defined  the  words 
"school  purpoees"  as  follows  (1,  c.  771): 

"The  constitutional  limitation  in  section 
11,  as  applied  to  a levy  of  taxes  by 
school  districts,  has  reference  to  the 
annual  rate  of  such  levy  for  school  pur- 
ooses  for  that  year.  By  ♦school  purposes,' 
as  the  ter-  is  used  ln~"the  Constitution, 

Is  meant  such  'an  vual  expenditures  as  are 
necessary  to  tfie  conduct  or  maintenance 
of  the  "school  durin  ; the  ycarT  C . ^ \ ."  R, 

Co.  v.  People,  163  ill.  loc.  cit.  621,  45 
N.  E.  122.  The  fixed  rate  in  districts, 
as  at  bar,  for  school  purposes,  is  40  cents 
on  the  ^100  valuation  of  the  property  of 
the  district.  This  rate  may  be  incre -.sod 
for  the  same  purpose,  by  a majority  vote 
of  the  people,  to  65  cents  on  the  ,.100 
valuation.  These  limitations,  however, 
have  no  application  to  the  creation  of  a 
debt  for  building  purposes  and  the  equip- 
ment of  such  buildings  as  may  be  erected. 

The  Constitution,  in  effect,  so  declares 
in  providing  t at: 

"•For  the  puroose  of  erecting  public 

buildings  * * * in  school  districts  the 

rate  of  taxation  herein  limited  may  be 

increased  when  the  rate  of  such  increase 

and  the  purpose  for  which  it  is  intended 

shall  have  been  submitted  to  a vote  of 

the  people,  and  two-thirds  of  the  qualified 

voters  of  such  a * * school  district, 

voting  at  such  election,  shall  vote  therefor.'" 


Therefore,  it  is  our  opinion  that  if  expenditures  for 
furnishing  and  repairing  school  buildings  are  necessary  to  the 


ir.  J.  Rw  Oliver 


-4- 


f.'arch  7,  1936 


conduct  or  ainten^nce  of  the  school  during  the  year,  then 
such  furnishing  and  repairing  is  included  in  the  term 
"school  purposes." 

Note  the  language  of  the  court  en  banc  in  Harrington 
v.  Hopkins  et  al.,  supra,  when  it  construed  Section  11  of 
the  Constitution: 

"The  language  of  the  section  just  quoted 
is  too  plain  to  need  construction.  It 
limits  the  collection  of  all  taxes  in  a 
school  district  such  as  this  to  $1  on  the 
$ 100  valuation  for  all  school  purposes; 
that  is,  the  rate  cannot  be  increased  in 
such  a district  for  all  school  purooses 
in  a sura  in  excess  'of  one  dollar  on  the 
hundred  dollars  except  for  the  purpose 
of  erecting  public  buildings,'  etc.,  and 
there  is  no  pretense  that  this  90  cents 
was  voted  for  the  purpose  of  erecting  a 
schoolhouse,  or  other  public  buildings, 
but  solely  to  repair  and  furnish  a build- 
ing alre  tay  existing . Tn  no  sense  can 
The  words  'furnishing'  znd  'repairing * 
oe  c .nstrued  to  mean  " ^'erection  of  ~ 
public  buildings, | as  those  words 'are 
used  Tn  the  CcnstltuElcyi. 


II. 

Jan  a rate  be  questioned  in  that  it 
will  raise  more  money  than  is  necessary 
for  (1)  school  nur poses f [ 2 ) sinking 
or  Interest  fund,  or  (3;  for  repairing 
Tarnishing  or  er  cTThg  buildings . 

In  our  opinion  a taxpayer  may  question  a tax  levy, 
if  he  believes  It  is  illegal.  No  other  person  is  privileged 
to  raise  that  question,  and  if  the  taxpayer  does  not,  the 
levy  stands  whether  legal  or  illegal.  The  taxpayer  in  order 
to  obtain  relief  from  an  invalid  tax  levy  would  have  to 
resort  to  a court  of  equity  as  was  done  in  the  cases  of 
Harrington  v.  Hopkins  et  al.  and  Jacobs  v.  Cauthorn  et  al.. 
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supra.  If  a taxpayer  complains  to  the  county  court  that 
a levy  is  illegal  such  court  cannot  grant  relief  to  the  said 
taxpayer. 

In  our  opinion  to  you,  dated  November  23,  1S35,  we 
held  that  the  county  court,  in  determining  the  rate  for 
school  purposes  on  distributable  property  of  public  utilities, 
must  take  the  average  rate  and  not  the  rate  necessary  to 
operate  the  schools,  if.'e  quote  from  said  opinion: 

"The  duty  upon  the  county  court  is  to  take 
the  average  of  the  taxes  levied  In  all 
school  districts  and  not  the  average  of 
what  might  be  necessary  to  operate  the 
schools,  v-  W * ->  *•  *>  * -a 

M 'The  only  thing  the  county  court  has  to 
do  relative  to  fixing  the  rate  of  taxation 
for  school  purposes  against  distributable 
property  of  railroads  and  public  utilities 
is  to  take  the  rates  levied  in  each  district 
and  add  them  together  and  strike  an  average. 

There  is  a vast  difference  between  what 
rates  are  levied  in  each  district  and  what 
rates  may  be  necessary  to  operate  the 
school.  The  statute  says  'the  several  county 
courts  shall  ascertain  from  the  returns  in 
the  office  of  the  county  clerk  the  average 
rate  of  taxation  levied  for  school  purposes . * " 


Thus  it  follows  that  if  only  the  circuit  or  appellate 

courts  can  ;rant  relief  to  a taxpayer  on  an  invalid  tax  levy 

it  would  not  avail  said  taxpayer  anything  to  question  the  rate, 
except  before  said  courts.  Hence,  we  believe  it  unnecessary 
to  answer  the  question  of  "Can  a rate  be  questioned  in  that 
it  will  raise  more  money  than  is  necessary  for"  certain 
school  purposes,  as  the  mat  er  must  be  done  before  the  courts 

and  is  of  no  concern  of  the  county  court  or  circuit  clerk, 

as  such  are  powerless  to  grant  relief  to  a taxpayer  upon  his 
complaint  that  more  tax  s are  sought  than  is  necessary  to 
operate  the  schools.  e believe  the  taxpayers  will  not  vote 
more  taxes  than  absolutely  necessary  to  maintain  the  schools, 
and  will  keep  within  the  constitutional  limits. 


r.  J.  H.  Oliver 


-6- 


wiarch  7,  1936 


111. 

7 ho  has  the  power  to  determine  whether 
or  not  a raie  j s"~eV.cesslve  or  Tllegal  • 

The  above  question  has  been  answered  under  part  II 
above  and  we  repeat  that  the  circuit  or  appellate  courts  only 
have  the  power  to  determine  whether  or  not  a rate  is  illegal. 


IV. 

If  such  an  illegal  or  excessive  rate 
Ts  certllTeil  €o  tlie~lTounty  Clerk,  and 
57  him  extended  on  the  tax  books , does 
si ch  an  lllegaT  or  excessive  rate  gain 
vaildTF^  by  CfTe  Tapse  of  time w. 

e answer  the  above  question  by  quoting  from  the 
decision  in  the  case  of  //hite  et  al . v.  Boyne  et  al.,  30  S.  V. 
(2d)  791,  wherein  the  ^pringfield  Court  of  Appeals  said  (1.  c, 
792) : 


"The  purpose  of  this  action  is  to  re- 
strain the  collection  of  all  taxes 
levied  by  the  consolidated  district  for 
school  purposes  for  the  year  1927.  The 
poi  t is  made  that  since  the  consolidated 
district  was  not  organized  until  after 
J ne  3C|  1927,  it  could  not  maintain 
school  as  a consolidated  district  and 
levy  taxes  therefor  in  the  school  year 
1927.  e mention  this  to  show  the  legal 
question  sought  to  be  raised  and  have 
decided  in  this  case,  it  is  our  opinion, 
however,  that  the  further  facts  shown 
by  the  record  force  us  to  the  conclusion 
that  plaintiffs  have  slept  on  their  rights 
and  the  delay  in  bringing  suit  to  enforce 
them  prevents  their  recovery  in  this 
action.  **************** 
******  * * * * * * ******** 

It  is  apparent  that  at  the  time  the  suit 
•was  filed  a considerable  part  of  the 
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taxes  must  have  been  paid,  and  before 
the  time  of  its  determination  the  greater 
portion  would  be  paid.  It  is  true,  as 
urged  by  counsel  for  plaintiff,  that 
injunction  is  a proper  remedy  to  enjoin 
thecollection  of  taxes  levied  in  excess 
of  the  rates  allowed  by  the  Constitution 
or  without  authority  of  law.  But  there 
are  other  conditions  precedent  to  the 
proper  exercise  of  such  a remedy.  In 
such  cases  the  injury  to  the  complain- 
ing party  must  appear  to  be  substantial, 
and  not  disproportionate  to  the  relief 
sought  or  to  the  loss  and  inconvenience 
of  others  and  of  the  public,  and  the 
appllcatl on  * * * must  be  seasonably 
made  in  \le;v  of  all  tV.e  conditions. 

( ItalTcs  arc  ours.;" 


Your 8 very  truly. 


James  L.  HornBoste! 
\ssiatant  ittorney-General 


APPR  OV^'.D: 


- : it: tak-:  'Jr., 

(Acting)  Attorney-General 


JLH:EG 
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filed 


Hon.  R.i.  C'Malley, 

Juperintondent  of  Insurance, 

Jefferson  City,  Missouri. 

Attention:  Mr.  J.F.  Allebach, 
Dear  Jir:  assistant  Counsel 


This  department  is  in  receipt  of  your  letter 
of  March  19  enclosing  iiotica  of  l’iling  Declaration 
under  the  provisions  of  Dec.  5693,  R.D.  *.o.  1929  in 
connection  with  the  formation  of  the  First  national 
Life  Insurance  Company. 

We  heve  examined  said  Kotice  of  Declaration 
and  find  same  to  be  in  accordance  with  the  provisions 
of  Article  2,  Chapter  37,  R.J.  Mo.  1929,  and  not 
inconsistent  with  the  Constitution  and  ia~s  of  this 
otate  and  of  the  United  Dtates. 


Very  truly  yours, 


J':H:aH 
in  cl. 


JOHN  W.  UOFFMaN,  Jr., 
assistant  Attorney  General 


BANKS  AND  BANKING  (1)  A corporation  has  no  other  powers  than  such  as 
are  conferred  on  it  by  the  sovereign  creating  it,  or  such  as  may  be  fair- 
ly implied  from  those  expressly  given;  (2)  A bank  incorporated  in  Mis- 
souri has  no  power  to  engage  in  the  business  of  writing  insurance;  (3) 
Trust  companies  incorporated  under  the  laws  of  the  State  of  Missouri  may 
engage  in  the  business  of  writing  insurance  as  agent  or  as  broker;  (4) 
Remedies. 


April  9,  1936. 


Honorable  R.  E.  O'Malley, 
Superintendent  of  Insurance  Dep't., 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion  relative  to  banks  and  trust  companies  engaging 
in  the  business  of  insurance  by  acting  as  agents  or  brokers. 


Necessarily,  in  answering  this  request,  we  limit  our- 
selves to  a discussion  of  such  powers  of  banks  and  trust  companies 
incorporated  under  the  laws  of  the  State  of  Missouri. 


I. 

A Corporation  has  no  other  powers 
tnan  such  as  are  conferred  on~it  " 
by  the  sovereign  creating  ITT,  or 
such  as  may  he'Tairly  'implied-  from 
tho se  expre s sly  given. 

A corporation,  whether  it  be  a corporation  formed  for 
conducting  a banking  business  or  otherwise,  has  no  other  powers 
than  such  as  are  conferred  on  it  by  the  sovereign  creating  it,  or 
such  as  may  be  fairly  implied  from  those  expressly  granted.  This 
much  is  axiomatic. 

Section  7*  Article  XII,  of  our  Constitution  provides: 

"No  corporation  shall  engage  in 
business  other  than  that  expressly 
authorized  in  Its  charter  of  the 
law  under  which  it  may  have  been 
or  hereafter  may  be  organized,  nor 
shall  it  hold  any  real  estate  for 
any  period  longer  than  six  years, 
except  such  as  may  be  necessary  and 
proper  for  carrying  on  its  legiti- 
mate business. 
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Jection  4555,  Hevised  statutes  of  Missouri,  is  merely 
declaratory  of  the  Constitution: 

" * * * No  corporation  shall 
engage  in  business  other  than 
that  expressly  authorized  in 
its  charter,  or  the  law  under 
which  it  may  have  been  or  may 
hereafter  be  organized." 

as  early  as  450  B.C.,  the  laws  of  the  Twelve  Tables 
(Table  VIII)  recognized  this  theory  inherent  in  the  law  of  corpo- 
rations. Galus,  1.  IV  ad  XII  Tab.  (D.  47,  22,  4): 

"His  (sodalibus)  potestatem 
facit  lex  (XII  Tab.), 
pactionea  quam  velint  sibi 
ferre,  dum  ne  quid  ex  publics 
lege  corrumpant;  sed  haec 
lex  vldetur  ex  lege  Jolonls 
transiota  esse." 

vhile  this  law  was  obviously  taken  from  a law  of  Solon, 
the  Romans  were  even  more  modern  in  thought  than  this  basic  law 
declared  for  they  ordained  all  corporations  to  be  illegal  if  they 
did  not  owe  their  conception  to  either  the  Senate  or  the  Emperor. 
(Xent's  Comm.,  Vol.  2) 

) 

The  modern  reasons  underlying  this  principle  are  two: 
First,  because  a corporation,  being  a creature  of  law,  created  by 
law,  must,  of  necessity,  have  only  those  powers  expressly  or 
impliedly  granted  by  the  creator;  and  secondly,  because  the  stock- 
holders of  the  corporation  have  only  contracted  to  make  themselves 
liable  for  the  authorized  acts  of  the  corporation,  and  have  not 
assumed  liability  for  acts  ultra  vires  the  corporation.  It  is, 
of  course  true  that  a corporation  is  capable  of  exceeding  its 
charter  powers  (though  not  in  the  sense  ot  right ) , and  it  cannot 
always  set  up  its  want  of  power  to  escape  liability  either 
ex  delicto  or  ex  contractu.  Fletcher  "Cyclopedia  Corporations". 


II 

a bank  incorporated  in  Missouri 
baa  no  power  to  engage  In  the 
business  of  writing  insurance 

Disraeli  once  said,  " a precedent  embalms  a principle". 
That  this  is  so  is  nowhere  more  clearly  demonstrated  than  in  this 
discussion,  for  the  principle  of  corporate  law  referred  to  in  the 
first  part  of  this  opinion  is  as  well  preserved  today  as  it  was 
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when  it  sprang  \lth  full  Tlgor  from  the  minds  of  the  ancient 
Greeks. 

’The  settled  rule  is  that  a 
corporation  possesses  only  such 
powers  as  are  expressly  or  fairly 
implied  in  the  statute  by  or  under 
which  it  1 8 created;  that  the 
•enumeration  of  these  powers  im- 
plies the  exclusion  of  all  others; 
arid  that  any  ambiguity  or  doubt 
respecting  the  Dossession  of  any 
particular  power  arising  out  of 
the  terms  used  in  the  statute  is 
to  be  resolved  against  its 
po^  session.  This  rule  is  fully 

-nized  in  the  otate  of  Missouri. 

* ex  rel.  v.  Lincoln  Trust 
i iiO«  562,  46  3.W.  593; 
k i Hotel  Company  v.  Lowe 

iUi  ure  Co.,  7Sw>.  ,.pp.  135." 

diehard  Hanlon  Millinery 
Co.  v.  Mississippi  Valley 
Trust  Company,  158  J.W. 

359,  l.c.  363. 

at  this  juncture,  it  may  be  well  to  call  attention  to 
the  statutes  to  which  banking  corporations  owe  their  origin, 
section  5554,  Laws  of  Missouri,  j£xtra  Session  1933-34,  page  137 
defines  the  rights  and  powers  of  banks  incorporated  in  this 
state.  It  would  be  useless  in  this  discussion  to  set  out  the 
entire  statute.  Suffice  it  to  say  that  only  in  sub-section  7 
is  there  any  mention  of  the  power  of  a bank  to  act  as  agent  for 
a corporation.  This  provides: 

".sarery  corporation  shall  be 

authorized  and  empowered: 

* ♦ * * 

(7)  To  act  as  fiscal  agent 
of  the  United  states,  of  any 
state,  municipality,  body 
politic  or  corporation,  and 
in  such  capacity  to  receive 
and  disburse  money  and  receive 
and  deliver  certificates  of 
stocks,  bonds,  and  other 
evidences  of  indebtedness. " 
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By  no  conceivable  stretch  of  the  imagination  can  this 
be  construed  as  authority  for  a bank  to  engage  in  the  business 
of  writing  insurance  as  an  agent  or  broker.  If,  therefore,  a 
bank  be  permitted  this  right,  it  must  be  by  reason  of  implied 
powers  possessed  by  banking  corporations  generally. 

„ * * * , a power  is  implied 
when  reasonably  necessary  to 
enable  the  corporation  to 
accomplish  the  objects  of  its 
creation’,  provided  always,  of 
course,  that  those  objects  are 
such  as  are  recognized  and 
permitted  by  the  charter  grant- 
ing power.  Furthermore,  any 
particular  act,  to  be  justified 
under  implied  power,  must  be 
’directly  and  immediately  appro- 
priate to  the  execution  of  the 
specific  powers  granted  by  the 
charter  and  not  bear  a slight 
or  remote  relation  to  them. * 

2 Fletcher  Cyc.  Corp.,  pp.  1768 
and  1770,  pars.  793  and  795." 

State  ex  rel.  Barrett 
v.  First  iiat’l.  Bank, 

297  Mo.  397. 


The  words  "banking  powers"  were,  in  the  case  of  Heed  v. 
People,  125  111.  592,  construed  to  mean  such  powers  as  are 
ordinarily  conferred  upon  and  used  by  the  various  banks  doing 
business  in  the  country.  "The  words  ’general  banking  powers* 
are  to  be  used  in  their  common  and  ordinary  sense.  The  ordinary 
and  usual  powers  exercised  by  banks  in  doing  general  banking 
business  are  to  loan  money,  to  discount  notes,  receive  deposits, 
and  deal  in  commercial  exchange."  Knass  v.  Madison  and  Kedzie 
Bank,  354  111.  554.  In  that  case  the  Court  also  said  anent  the 
powers  of  a banking  corporation: 

"Enumeration  of  powers  granted 
implies  exclusion  of  all  others, 
and  any  ambiguity  in  the  terms  of 
the  grant  of  power  must  operate 
against  the  corporation  and  in 
favor  of  the  public.  If  a power 
claimed  is  withheld,  the  withholding 
of  such  power  is  to  be  regarded  as 
a prohibition  against  its  exercise. 

(Calumet  Bock  Co.  v.  Conkling, 
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273  111.  318;  Ffritze  v.  Kqui table 
Building  &.  Loan  Jociety,  186  Id. 

183;  xtaerican  Loan  & Trust  Co. 
y.  Minnesota  & Northwestern  R.B. 

Co.,  157  Id.  641;  Fridley  y.  Bowen, 
87  Id.  151).  Other  courts  hold 
the  same  view.  California  Bank 
y.  Kennedy,  167  U.B.  362;  Wackier 
y.  First  National  Bank,  42  Md.  581.” 


In  the  case  of  Weekler  y.  First  National  Bank,  42  Md. 
581,  the  question  was  before  the  court  as  to  the  power  of  a bank 
to  sell  bonds  for  third  parties  on  commission.  The  words  of  the 
court  are  so  appropriate  to  this  opinion  that  we  set  them  out 
in  eztenso: 


nThe  mode  in  which  the  incidental 
powers  may  be  exercised  is  not 
defined,  but  all  incidental  powers 
which  they  can  exercise  must  be 
necessary  or  incidental  to  the 
business  of  banking,  thus  limited 
and  defined.  To  the  usual  attributes 
of  banking,  consisting  of  the  right 
to  issue  notes  for  circulation,  to 
discount  commercial  paper  and  receive 
deposits,  this  law  adds  the  special 
power  to  buy  and  sell  exchange,  coin 
and  bullion,  but  we  look  in  vain  for 
any  grant  of  power  to  engage  in  the 
business  charged  in  this  declara- 
tion. It  is  not  embraced  in  the 
power  to  'discount  and  negotiate* 
promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of 
debt.  The  ordinary  meaning  of  the 
terms  'to  discount*  is  to  take 
Interest  in  advance,  and  in  banking 
is  a mode  of  loaning  money.  It  is 
the  advance  of  money  not  due  till 
some  future  period,  less  the  Interest 
which  would  be  due  thereon  when 
payable.  The  power  'to  negotiate' 
a bill  or  note  is  the  power  to  endorse 
and  deliver  i t to  another  so  that 
the  right  of  action  thereon  shall 
pass  to  the  endorsee  or  holddr. 
uo  construction  can  be  given  to  these 
terms  as  used~Tn  this  statute , so 
broad  as  to  comprehend  the  authority 
to  sell  bond 3 for  third  parties  on 
commission  or  engage  in  buslnes~s  of 
that  character.  Tne  appropriate  place 
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for  the  grant  of  such  a poorer  would 
be  in  the  clause  conferring  authority 
to  *buy  and  sell*,  but  we  find  that 
limited  to  specific  things,  among 
which  bonds  are  not  mentioned,  and  upon 
the  maxim,  expressio  unlus  est  exclu- 
sio  alterisu,  and  in  view  of  the  rule 
of  interpretation  of  corporate  powers 
before  stated,  the  carrying  on  of  such 
a business  is  prohibited  to  these 
associations.  Nor  can  we  perceive  it 
is  in  anywise  necessary  to  the  purpose 
of  their  existence,  or  in  any  sense 
Incidental  to  the  business  they  are 
empowered  to  conduct,  that  they  should 
become  bond-brokers  or  be  allowed  to 
traffic  in  every  species  of  obligations 
issued  by  the  innumerable  corporations, 
private  and  municipal,  of  the  country. 

The  more  carefully  they  confine  them- 
selves to  the  legitimate  business  of 
banking,  as  defined  in  this  lawT~~ tHe 
mors  effectually  ?lll~~they  subserve  the 
purposes  of  their  creation.  By  a strict 
adherence  to  tint,  they  Trill  best 
accommodate  the  commercial  community,  as 

well  as  protect  their  shareholders. 

* * * 

nx7e  are  therefore  clearly  of  opinion 
that  this  business  of  selling  bonds  on 
commission,  is  not  within  the  scope  of 
the  powers  of  the  corporation,  and  the 
bank  could  not,  under  any  circumstances, 
carry  it  on;  and  being  thus  beyond  its 
corporate  powers,  the  defense  of  ultra 
vires  is  open  to  the  appellee. " (iinphasis 
ours ). 


It  is  apparent  that  a corporation  of  this  kind  is  created 
for  a more  limited  and  special  purpose  than  is  a corporation 
organized  under  the  general  statutory  charter  for  the  purpose 
of  conducting  ordinary  business.  Divide  County  v.  Baird,  212  ft. 
236.  The  nature  of  the  business  and  its  relation  to  the  fiscal 
affairs  of  the  Btate  end  i&tlon  make  it  a business  especially 
subject  to  regulation.  "These  regulations  and  limitations  are 
Intended  primarily  to  safeguard  the  rights  of  depositors,  but 
also  rest  upon  the  broader  basis  that  the  public  welfare  and  the 
stability  of  public  business  and  commercial  regulations  depend 
to  a great  extent  upon  honesty  and  soundness  in  the  banking 
business.  They  should,  therefore,  be  construed  with  reference 
to  such  purposes."  Fletcher  Cyclopedia  Corporations,  Vol.  VI, 
p.  274. 
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It  has  been  represented  that,  in  most  instances,  an 
executive  officer  of  a bank  holds  the  license  to  carry  on  the 
business  of  writing  insurance  either  as  agent  or  as  a bfoker. 
However,  banking  corporations,  like  all  others,  can  act  and  do 
business  only  through  their  officers  and  agents,  "Officers 
of  a bank  have  authority  to  act  In  accordance  with  the  general 
usage,  practice  and  course  of  their  business,  and  when  thus 
acting,  they  bind  their  bank  in  favor  of  third  persons,  who 
have  no  knowledge  of  any  narrower  limitations  of  their  power,” 
Fletcher  Cyclopedia  Corporations,  Vol,  II,  page  233. 

V'e  have  shown  that  a corporation  may  become  liable  to 
third  parties,  either  ex  oontractu  or  ex  delicto,  especially 
where  the  authority  on  the  part  of  officers  or  agents  to 
engage  in  ultra  vires  transactions  in  the  name  of  the  corporation 
has  emanated  from  the  stock-holders  or  directors,  ,f/hile  we  do 
not  intend,  in  this  opinion,  to  extend  our  remarks  to  the  question 
of  the  extent  of  liability  involved  in  undertaking  the  business 
of  writing  insurance  either  as  agent  or  as  a broker,  nevertheless, 
some  liability  is  attached  thereto. 

y For  a particular  undertaking  to  be  against  public  policy, 
actual  Injury  need  not  be  shown.  "It  is  enough  if  the  poten- 
tialities for  harm  are  present."  Porter  v.  Trustees  of  Cinn. 
Jouthern  d y. , 97  Ohio  Jt.  29,33,  117  ii.S.  20.  Ulman  v.  Fulton, 

97  a.L.H.  1170,  l.e.  1178. 

In  concluding  the  discussion  of  this  question,  we 
respectfully  refer  to  the  case  of  Downing  v.  Lane  County  dtate  &, 
Savings  bank,  290  P.  236: 

"It  was  not  within  the  scope  of 
bergman's  authority,  as  executive 
officer  of  the  banking  corporation, 
to  invest  and  loan  money  for  the 
bank's  depositors  with  their  consent 
so  as  to  make  the  bank  liable  for 
the  acts  of  its  executive  officer. 

The  bank's  executive  officer  repre- 
sents the  bank  in  transacting  its 
business.  The  scope  of  his  duties 
does  not  lnelude  that  of  acting  as 
broker  for  others.  In  investing  and 
reinvesting  the  funds  of  plaintiff, 

Bergman  was  acting  for  her  and  not 
for  the  bank.  There  is  no  pretense 
that  Bergman  charged  any  commission, 
fee  or  remuneration  in  favor  of  the 
bank  for  his  services.  That  It  was 
not  within  the  scope  of  his  authority 
as  executive  officer  to  act  for  the 
depositors  of  the  bank  as  a broker 
is  well  established  by  the  following 
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authorities:  In  re  assignment  of 
flank  of  Oregon,  32  Or.  84,  88,  89, 

51  P.  87;  flhute  v.  lilnman,  34  Or. 
578,  56  P.  412,  58  P.  882,  47  L.H.*. 
265;  Byron  y.  First  «at.  Bank,  75 
Or.  296,  299,  146  P.  516;  Verrell  v. 
First  i-at.  Bank,  80  Or.  550,  555, 

157  P.  813;  Doerstler  v.  First  Natl, 
flank,  82  Or.  92,  100,  161  P.  386; 
Baines  v.  First  Natl.  Bank,  89  Or. 
42,  48,  172  P.  505;  Portland  Bldg. 
Co.  v.  fltate  Bank  of  Portland,  110 
Or.  61,  66,  67,  222  P.  740;  Miller 
v.  Viola  fltate  Bank,  121  Kan.  193, 
246  P.  517,  48  A.L.R.  373." 


Further  remarks  are  unnecessary,  it  being  our  opinion 
that  the  business  of  writing  insurance  contracts,  either  as  agent 
or  as  broker,  is  entirely  foreign  to  the  general  banking  businese, 
and  that  banking  corporations  incorporated  in  Missouri  are  without 
the  power  to  engage  in  said  business.  The  several  factual 
situations  outlined  in  your  letter  as  to  the  methods  of  corapen- 
sating  the  officer  of  the  bank  holding  the  license  to  write 
insurance  create,  in  ooint  of  law,  in  our  opinion,  distinctions 
without  a difference,  and  our  conclusion  is  the  same  as  to  all  such 
situations:  It  may  not  be  legally  accomplished  in  Missouri. 


Ill 

Trust  OoTpmnles  incorporated 
under  the  laws  of  the  fltate  "of 
Missouri  may  engage  In  the  busi- 
ness of  writing  insuranca  as 
hrent  or  as  broker 


a totally  different  question  is  presented  in  the  dis- 
cussion of  the  powers  of  trust  companies  and  banks  authorized  to 
carry  on  the  business  of  trust  companies  through  separate  trust 
departments.  The  reason  underlying  this  distinction  is,  of  course, 
to  be  found  In  the  statutes  supplying  the  life  blood  to  these 
corporations.  hether  it  is  a wise  policy  to  grant  this  power 
to  trust  companies  is,  of  course,  a matter  with  which  we  do  not 
and  indeed,  could  not  concern  ourselves,  as  the  wisdom,  propriety 
and  expediency  of  legislation  is  purely  a matter  for  the  Legislature. 

flection  5421,  Revised  statutes  of  Missouri,  as  amended 
b;.  Laws  of  Missouri,  flxtre  flession  1933-34,  page  140,  provides 
in  part  as  follows: 
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"Corporations  may  be  created 
under  this  article  for  eny  one  or 

more  of  the  following  purposes: 

• • * 

7.  To  act  as  the  fiscal  or 
transfer  agent  of  the  United 
states,  of  any  state,  municipality, 
body  politic  or  corporation  and 
in  such  capacity  to  receive  and 
disburse  money,  to  transfer,  reg- 
ister and  countersign  certificates 
of  stock,  bonds  or  other  evidences 
of  indebtedness;  and  to  act  as 
attorney  in  fact  or  agent  of  any 
person  or  corporation,  foreign 
or  domestic,  for  any  lawful 
purpose, " 

Sub-section  8 of  section  5354,  heretofore  referred  to, 
grants  to  certain  banking  corporations  the  power  to  indulge  in 
the  added  rights  (to  say  nothing  of  liabilities)  of  trust  compan- 
ies. Cur  conclusions,  therefore,  with  respect  to  trust  companies 
apply  with  equiparate  force  to  these  banks  so  qualified. 

The  Jtate  of  x*.entucky  has  a statute  similar  to  section 
5421  of  our  laws.  This  section  (606)  provides  in  part  that  "any 
trust  company  * * * may  act  as  agent  or  attorney  for  the  transac- 
tion of  any  business  or  the  management  of  estates  * * *"  The 
Court  of  appeals  of  Kentucky,  in  construing  this  statute  (oaufley 
v.  Botts,  272  J.W.  408)  said: 


"The  words,  'and  may  act  as  agent 
or  attorney  for  the  transaction 
of  any  business,'  are  comprehen- 
sive. While  followed  by  the  words, 
'or  the  management  of  estates,' 
etc.,  their  use  indicates  that  it 
was  intended  to  give  such  corpora- 
tions general  authority  to  act  as 
agent  or  attorney  in  matters  aside 
from  those  specifically  mentioned, 

♦ * * 

"however,  the  authority  to  act  as 
agent  is  a mere  delegation  of  power 
and  may  be  conferred  upon  trust 
companies  generally  unuer  the  sec- 
tion quoted,  and  also  upon  other 
corporations  organized  under  the 
general  provisions  of  the  act,  and, 
when  similar  language  is  used  in 
each,  the  same  construction  applies 
to  both." 
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The  somewhat  more  recent  case  of  Rauf ley  ▼.  Lincoln  Bank 
& Trust  Company,  275  R.W.  802,  completely  affirms  this  decision. 

Our  statute  is  even  more  comprehensive  in  terms  than  the 
Kentucky  otatute.  The  power  "to  act  as  * * * agent  of  any  person 
or  corporation  * * * for  any  lawful  purpose"  would  seem  to  be  a 
plenary  grant,  and  to  include  all  activities  short  of  criminal 
ventures.  The  business  of  writing  Insurance  as  agent  or  broker 
could  hardly  be  construed  as  being  an  unlawful  puroose  even  though 
the  quarterly  premium  doe3  seem  to  be  payable  monthly.  ‘Shile  it 
is  true  that  a venture  is  not  necessarily  within  the  powers  of  a 
corporation  merely  because  it  is  profitable,  nevertheless,  as 
respects  a trust  company  writing  insurance  as  agent  or  as  broker, 
we  must  conclude  that  it  is  both. 


IV 

The  Remedies 


It  «~ould  serve  no  useful  purpose  to  set  out  at  length  the 
statutory  provisions  relating  to  agents  or  brokers  violating  the 
insurance  laws.  You,  no  doubt,  are  entirely  familiar  with  these 
sections  of  our  law.  Sfe  content  ourselves,  therefore,  with  the 
observation  that  your  powers  are  broad  and  comprehensive  with 
respeot  to  these  licensees  of  your  department.  .Sections  5892 
and  5904,  Revised  statutes  of  Lilssouri,  1929.  The  possibility 
of  criminal  prosecution  as  set  out  in  Jection  5730,  Revised  .Stat- 
utes of  Missouri  1929  is,  of  itself,  sufficient,  in  our  opinion, 
to  cause  agents  and  brokers  to  comply  with  our  laws. 

as  to  any  banking  corporation  assuming  powers  unto  Itself 
that  are  without  the  scope  of  its  charter,  a certain,  swift  and 
expedient  remedy,  full  and  complete  in  effect,  is  to  be  found  in 
section  1618,  Revised  Jtatutes  of  Missouri: 

"In  caae  any  person  shall 
usurp,  intrude  into  or  unlaw- 
fully hold  or  execute  any  office 
or  franchise,  the  Attorney 
General  of  the  state,  or  any 
circuit  or  prosecuting  attorney 
of  the  county  in  which  the 
action  is  commenced,  shall 
exhibit  to  the  circuit  court, 
or  other  court  having  concurrent 
jurisdiction  therewith  in  civil 
eases,  an  information  in  the 
nature  of  a quo  warranto,  at 


Bon.  fl.£.  O'Malley 


April  9,  1936 


li- 


the relation  of  any  person 
desiring  to  prosecute  the  same; 
and  when  such  information  has 
been  filed  and  proceedings  have 
been  commenced,  the  srrae  shall 
not  be  dismissed  or  discontinued 
without  the  consent  of  the  person 
named  therein  as  the  relator; 
but  such  relator  shall  have  the 
right  to  prosecute  the  same  to 
final  judgment,  either  by  himself 
or  by  attorney.  If  such  informa- 
tion be  filed  or  exhibited  against 
any  person  who  has  usurped, intruded  into, 
or  is  unlawfully  holding  or 
executing  the  office  of  judge  of 
any  judicial  circuit,  then  it  shall 
be  the  duty  of  the  Attorney  Geheral 
of  the  state,  or  circuit  or  prose- 
cuting attorney  of  the  proper  county, 
to  exhibit  such  information  to  the 
circuit  court  of  some  county  adjoin- 
ing and  outside  of  such  judicial 
circuit,  and  nearest  to  the  county 
in  which  the  person  so  offending 
shall  reside." 


respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


aW  nduttfiadL. 

Attorney  General. 


JWHjaH 


April  20, 


1936 


FILED 


Eon.  R.JS.  O'Malley, 
superintendent  of  Insurance, 
Jefferson  City,  Mo. 


Dear  Jir: 


Attention;  i:r.  : .D.  Mclianoy 


We  have  examined  the  attached  proposed 
amendment  to  the  charter  of  the  American  Automobile 
lire  Insurance  Company,  and  in  our  opinion  some  is  in 
proper  form  and  in  accordance  with  the  Constitution 
und  laws  of  the  state  of  Missouri  and  of  the  United 
states . 


Respectfully  submitted. 


JOHI;  ",  HOFFKaN,  Jr., 
jissistant  attorney  General. 


Ai  PROViiD; 


HOY  licKI^fHlCK, 
Attorney  General. 


SCHOOLS* 


CD 


(2) 

(3) 


.variants  may  be  issued  only  acainst  the  income  and  revCii  t@  of  the 

current  year,  -which  includes  back  taxes  - ich  : we  no  warrants  against 

then  . 

..hat  constitutes  income  and  revenue, 
viho  can  stop  payment  on  warrants. 


hay  11,  1936. 


Mr*  Kenneth  Ogle, 
• •est  Plains, 
Missouri. 


Dear  Sir* 


vie  have  your  letter  or  recent  date,  which  reads  as  follows* 


" e have  in  this  eounty  several  warrants  which  are 
in  my  way  of  figurine  for  more  than  the  revenue  for 
the  year  in  which  they  wore  written.  For  instance, 
a district  writes  warrants  to  a teacher  for  more 
than  the  state  aid,  railroad  and  telegraph,  county 
interest,  township  interest  and  the  levy  for  the 
year  times  the  valuation* 


"1  would  like  to  get  your  interpretation  of  section 
9233  of  the  1933*ohool  law.  I am  especially  inter- 
ested i:  the  interpretation  of  ’income  and  revenue’ 
as  used  in  this  section. 


Can  a sohool  board  legally  issue  warrants  against 
taxes  *hich  are  Axe  the  district  for  years  prior  to 
the  current  school  year  providing  therf  are  no  out- 
standing warrants  against  these  back  taxes.'' 

"In  other  words,  is  the  county  tr.  asure  allowed  to 
cash  warrants  on  a district  when  the  warrants  for 
the  school  year  1931-1932  (teacheres  fund)  were  for 
more  than  the  state  aid,  local  tax,  and  the  other 
sources  provided  by  law?  These  items  of  revenue 
amounted  to  $573*80,  Will  all  back  taxes  which  were 
on  the  books  at  the  time  these  warrants  were  written 
be  applied  toward  payment  of  rarrants  in  excess  of 
$573*80  for  the  year  1931-32. 

"Can  I as  County  Superintendent  stop  payment  on  war- 
rants which  have  been  written  to  a company  that  was 
not  registered  with  the  Secretary  of  State  at  the  time 
the  warrants  were  written?  Is  the  representative 
of  such  company  who  endorses  these  warrants  person- 
ally liable  in  case  the  district  refuses  to  pay?" 


Mr*  Kenneth  Ogle,  2* 


5/11/36 


I. 

It  is  a settled  rule  in  Missouri  that  a school  district  can- 
not write  warrants  for  store  than  the  incone  and  revenue  for  the  year.  Sec. 
9233  B.  S.  *0.  1929#  states: 

"No  county  or  township  treasurer  shall  honor  any 
warrant  against  any  sehool  district  that  is  in 
excess  of  the  income  and  revenue  of  such  school 
district  for  the  school  year  beginning  on  the 
first  day  of  July  and  ending  on  the  thirtieth 
day  of  June  follovringj*  * 

The  rule  is  laid  down  by  implication  in  Jaoquimin  ▼.  Andrews, 
40  iio*  App*  507»  wherein  the  court  held  that, 

"If  the  directors  limit  their  drafts  for  any 
sohool  year  on  this  fund  to  the  amount  thereof 
derived  from  all  sources  for  that  year,  it  is 
not  believed  that  because  there  is  no  money  in 
the  fund  at  the  exact  date  of  any  warrant,  and 
they  knew  this  fact,  this  would  be  such  an  unauth*- 
orised  exercise  of  power  as  to  make  them  person- 
ally liable  for  the  amount  of  the  warrant  so 
drawn.  For  aught  that  appears  by  the  petition 
in  this  case,  there  may  have,  subsequently  to  the 
date  of  said  warrant,  come  into  the  hands  of  the 
county  treasurer  money  of  this  fund  out  of  whieh 
the  same  could  have  been  paid.*  * ** 


II. 

The  second  question  concerns  the  interpretation  of  income  and 
revenue  as  used  in  Seo.  9233*  supra. 

In  Sec.  9312  H.  S.  ilo.  1929,  is  set  forth  the  fund  to  vhich  the 
income  is  to  be  applied  and  thereby  sets  forth  that  constitutes  income  and 
revenue. 


"The  warrants  thus  drawn*  * *shall  be  signed  by  the 
president  of  the  board  and  countersigned  by  the 
district  clerk. 

"The  treasurer  shall  open  an  account  for  each  fund 
specified  in  this  section,  and  all  moneys  received 
from  the  state,  county  and  township  funds,  and  all 
moneys  derived  from  the  taxation  for  teachers'  wages f 


r.  r-snnoto  C ;lo,  J« 


5/IV&* 


uU  ail  tuition  ftN|  ehoil  xs  piece’  to 
too  eredit  of  too  •toeos  ero*  fundi*  too  Toney 
.-or voi  fro a tozatloc  for  inoilectai  exr«-<**4 

avail  bo  om-ited  to  too  * louilentae  fundi'  all 
ooooy  derived  froo  tom t Ion  lor  -ull.in  purposos, 
froo  toe  sole  o:  school  site,  school  house  or  oohool 
furniture,  froo  Ineumnoe,  from  tele  of  boods,  {rots 
s inkin  fund  on'  interest,  shell  be  ?l»ooi  to  the 
credit  of  the  *bull/*liv  fw»d|'  end  all  moneys  not 
ho  min  o pool  fieri  that  now  belong  to  any  school  die* 
triot9  or  th  .t  nay  heraaft or  be  received  by  ouch 
soaool  district,  shall  be  placed  to  the  credit  of 
too  ’teachers*  fund*  of  such  school  district, ' 

•Deluded  in  "my  hereafter  bo  reoeivod  by  suob  school  district'1 
are  See,  9959#  overplus  la  rate  ef  rail  estate  for  tasoof  See,  9&7» 
pcmlty  ©X  utility  ooepany  on  Its  failure  to  sake  statement  of  property 

oan©d|  Jeo,  10029,  taxes  fro®  railroad. 


111, 

.he  third  question  is  to  vhethr  teachers'  warrants  onn  be  drawn  on 
back  taxes  of  years  which  have  no  warrants  outstanding  against  then. 

oeo,  9312  2,  fo,  1929#  eaye  in  parti 

and  all  nuoys  not  herein  specified  that 
now  belonr  to  any  school  district  or  that  my 

hereafter  be  received  by  such  school  district 
shall  be  plaool  to  the  ere.  it  of  toe  *taa.ohers' 
fund*  of  such  school  district," 

la  to  toe  disposition  of  this  money#  in  Jtate  v,  oman,  294  3,  • 
l,o,  10%  toe  court  hold* 

*ibe  evidence  showed  that  927,35  me  reoeivod  by  the 
district  from  railroad  taxes,  end  the  sun  of  .317,  ro» 

<iained  in  the  treasury  from  the  year  1925,  Ihls  money 
woulJ  go  by  lav?  only  to  the  teachers  * food," 

Jberefcre#  If  tho  taxes  have  been  paid  and  the  cadi  ia  in  treasury, 
then  teachers*  warranto  my  be  ritten  a .mins'  then. 

If  the  text#  have  not  beer  col  lot  ted,  but  aro  still  delinquent,  time 
the  question  takes  on  a different  aepoot.  It  booocoa  nor-  toe  inquiry  ae  to 
whether  it  can  be  reasonably  anticipated  tort  the  delinquent  unpaid  taxes  sill 


i«r»  /lennetft  C~lc,  4, 


bo  oclloctc  i that  year  so  that  varrante  aay  bo  written  againet  then.  the 
oaooo  doalinr  with  the  rirht  of  a Softool  district  to  antlolpats  revenue  aro 
feit|  the  aa  ;jo  oaoo  of  Jaoquiain  t(  Androvv  quo  tod  above*  bole,'*  one  in  vfeloh 
the  poind  is  aotually  discussed*  <>e  aro  feroed  therefore  to  rofor  to  deci- 
sions on  oldlar  provisions  of  the  law  of  illsso.*ri*  in  orior  to  obtain  the 
viewpoint  an.  reason in  of  t*ve  court  in  ouoh  analoreuo  situations* 


\S  tho  court  in  ft*  to  v,  ocluon*  12''  c#  4?7,  M il 

"-totutee  cc  oormte  sdbjsots  say  bo  brought 

within  tho  ran, o of  the  oonatruie^  vision  us 

aoodsd  auxiliaries  In  tho  work  of  Interpretation*" 

m also  juthcrland  on  Statutory  Interpretation  44)* 

Vrtlole  10*  action  12  of  tho  Constitution  of  -issourl  reads  os 

follocoi 


'*30  county*  elty*  town*  township*  sohool  district 
or  other  political  corporation  • • • shell  Sc. Tic  o ; 
to  oocm  indebted  in  any  laaanor  or  for  any  purpo*  o 
to  any  ar»  .r.t  exceedin'  la  any  year  the  inoerjo  and 
rovoQuo  provided  for  the  >oar*" 

the  court  in  Holloway  v*  i.o  oil  ~ounty*  240  ho*  001*  states  the  pure 
poce  of  Constitutional  provisloni 

"The  theory  of  our  present  syitera  of  oounty 
^overnaent  is  that  count loa  oust  run  thslr 
business  affaire  oc  the  *oasft  eystera**  jam 
nin-  in  debt  is  easy  and  pleasant  while  it 
laote*  bayin'  is  'auother  stor  .*" 

-ho  pleasure  of  dobt  uakinr  is  dociod  by  law  to  issouri  counties , 
tLwy  oan  anticipate  their  revenue  but  only  for  the  current  year* 

In  ook  v*  Qarl*  n7  ■©•  246*  the  oo  rt  seyei 


"ihe  evident  purpose  of  tho  fra  vra  of  toe  Coneti* 
tutioo  and  the  people  who  adopted  It  was  to  abolish 
In  tbe  administration  of  oounty  end  rauniolpal  twom. 
moot  the  credit  e;*t era*  and  establish  tbe  oash  systsra 
• • • by  Uniting  the  expenditures  In  any  given  year  to 
the  amount  of  revenue  «Moh  such  tax  would  brinr  into 
the  troooury  for  that  year**  • • tfnlor  this  sootloa* 
the  oounty  court  nl^it  anticipate  the  revenue  collect- 
ed end  to  be  collected  for  any  given  year*  and  cor, tract 
debts  for  ordinary  our  rent  erperwoe  uhioh  would  bo  bind m 
ia£  on  tin*  ocunty  to  the  extent  of  the  revenue  provided 
for  that  year*" 


r«,  ^eonetb  _flo,  5< 


VivV. 


1 hod  with  a:  , rcml*  ..tute  ex  rwl*  J^hne©-',  1.2  o,  621,  and  frock  v* 

Living* ton  County,  CIO  o.  >32* 

vU-ge  r»TM|  in  wtato  N rwl*  f(  *ioofcatn,  2 o*  060,  l*c*o99,  oloarly 
preheats  tiio  point  shea  he  eaysi 

''  or  did  ww  neon  each  debt  should  be  met,  but  we  did  near 
that  during  the  final  year  the  oash  would  b>.<  awe  liable 
to  wot  the  debt  if  the  anticipated  reve.we  one  00 1 looted 
an!  rightfully  disburse J*  Za  othor  worie,  we  have  dealt 

with  the  letter  upon  the  basis  of  a year's  buelneee  and 
the  Un  'cash  basis'  has  been  used  in  the  ^eree  that  the 
anticipated  revenues  ef  the  year  should  at  least  equal  the 
oo:  traded  debts  ef  the  year," 

£5  eoker  v,  lener,  229  ••  296,  the  surplus  funds  of  past  years  aero 
accumulated  and  used  to  pay  for  a courthouse*  these  'un 's  were,  fror  all  in* 
dleatlens,  each,  l*e  taxes  that  had  hewn  ollcotod,  die  oourt  hell  that  suoh 
use  ’is*  a proper  one* 

Likewise,  in  „bate  ox  rsl*  v.  .pploby,  I36  o.  40j,  and  olloxay  v. 
..owe  11  bounty,  240  o*  oOl,  the  excess  funds  out  of  4\loh  the  warrants  were 
te  be  paid  were  iunds  on  hand  and  not  outstandii^  taxes  that  were  delinquent 
free  past  years* 

is  view  of  the  above  eases,  it  is  apparent  that  tne  school  district 
like  the  count 7 is  te  be  on  a oath  basis,  and  the  rlfght  to  anticipate  tho 
rwmoue  it  permitted  only  for  corvee  lsr.es  take,  end  its  tise  should  be  oau* 

tlously  excroUed,  and  Its  scope  not  broadened  ^ tc*!  the  or  1,  1ml  alien* 
a ooe»* 


.u too  that  have  not  been  paid  and  are  delinquent,  frox.  a Logical  and 
eertalniy  even  no  re  so  frees  a practical  viewpoint,  oannot  be  anticipated  that 
they  will  be  paid  in  the  ensuing  year*  faxes  for  tho  present  yoar  are  untooao 
quantity  an!  the  presumption  is  that  they  will  be  paid*  not*  however,  the 
status  of  the  tax  has  become  to arm,  l*e*  by  payment  or  default,  then  this 
prwrumptlon  nr  longer  remains,  an!  if  there  is  a failure  ef  payment  thro  there 
no  leaser  rsnalns  grounds  for  anticipating  payment* 

IV. 

Shm  last  question  is  whether  a county  superintendent  nay  stop  pay* 
moot  00  a warrant  Issued  to  a book  company  not  registered  with  the  utate 
Superintendent* 


9456*9504,  which  read  ae  follows  1 


■e  refer  you  to 


-r*  Juecnelfc  Cgls*  6* 


"so.;**  «ior«  toe  pu;Uihtr  of  ar.y  sohocl 
tart book  aboil  offer  the  aa-ro  lor  sale  to  any 
county  sohocl  tort  book  remission  or  board  of 
ts^'ool  3 traders  in  the  a late  or  .fiaooari*  and 
*t  tf.r  tiua  o;  too  Cilinr.  o ouch  tawtbock  In  the 
Ctfico  of  atato  eupej  lnu-  Jaut  of  p ulo  scboela* 
sail  publisher  ouall  Into  t*.o  treasury  o;  the 
state  a -iaacuri  a filing  fee  of  ten  dollars  for 
oaoh  book  oflorod  by  sold  jabli star*  A series  of 
books  by  the  an m author  and  upon  tee  aa~r  subject 
alkali  cots  tit ute  ena  hook  for  thia  purpose.  The 
i oea  tua  race  brad  shall  constitute  a fund  out  of 
«blot|  upon  requisition  -ado  by  too  atato  eup«*» 
ic tendon t of  public  schools*  shall  bo  paid  the  ca» 
parsec  of  publish in~  lists  and  other  informiioo 
for  t ha  uaa  a.'  the  county  school  tsxteeeic  semis* 
sloes*  elerk  hira  an;  other  naaaaaary  e spans#*  is 
comeetien  with  the  filla  oi  all  teetbookc  aubedt* 
tad  for  adoption  In  the  sUta  of  hiesori*  ‘Try 
bale  i s#  raoulnla;  Is  such  ftad  shall  b#*  upen  tfcs 
first  af  January  of  each  /ear*  plaood  to  tee  o rad  It 
of  the  gsoeiul  revenue  fwd  of  tha  state.." 

% 

oee.  >$>4.  p-fliahur  Ao  shall  sail,  or  offer 
ler  sale  or  adoption  la  thia  shuts*  school  tort* 

Juwka  of  «uy  kind  wifcf^out  flrrt  cbtolnln  lioanao 
toerei'er  under  thia  article*  shall  bs  guilty  of  a 
niadaaaanor*  and*  upon  eenvloticn*  shall  ha  f load 
not  less  Uaa  fins  huMrsd  deHart  and  not  oore  than 
flea  tbojaaad  dollars  •* 

fho  -Ojety  -uporlntenderit  oanaot  * li'r  eror*  step  jnyaaMfc  on  a warrant  la* 
sued  before  tha  above  l«v  hue  bear  cocpllad  • ito.  JV  tarrant  la  elflDel 
by  tha  praaidant  an  tha  district  elark  osier  fas.  J512  . . t>,  1?£?*  and 

they  aro  tee  cue*  to  svop  too  puyaa&w  on  too  .tarroot. 

‘wS  to  the  liability  of  tea  rap reeesrfeat  lea  of  tha  book  oonpany* 
this  la  a parse  a 1 natter  on  Aloh  *a  oanoot  pass. 

MBCUG.XC*. 

It  is*  therefore*  eur  opinion  that  tha  county  o&noot  vita  van* 
rants  In  arose*  ax'  tha  tunas  and  ether  i noons  of  too  district.  That  inaowa 


Ur* 


V* 


vs*,  rcvaraa  ta  Sec*  9*33  ?*  • ’©•  1^9,  are  ©Trl^lno*  by  the  eeurooo 

aootioood  ta  no.  y>12  8*  ©.  1929* 

That  book  tares,  if  ©oil©  a to',  againot  sti;h  there  are  no 
amsti  nay  bo  applied  to  the  payaoot  of  teachero*  salaries.  If  not 
oolleotod,  bat  still  outstanding,  tbor  warrarte  <r-cnot  bo  Issued  aralr-st 
thon.  that  a county  oupor  Interior*  eaanot  stop  payoont  or  a warrant. 

It  bain?  the  doty  of  the  prooldant  arxl  district  eXort* 


-ioopootfuily  oj  joittod. 


JLi/L. 


J*  k.  XAXLOk 

insistent  .ttcmoj^  onc-ral 


41  WOK  • 


Ratine)  .ttonaoy  oners,  a. 


PENAL  INSTITUTIONS:  Void  orders  of  a Court  have  no  legal 

force  in  determining  the  place  of 
imor 1 s onment « 


Hay  29,  1936. 


Hr.  W.  M.  Oakerson 
Chief  Clerk 

Board  of  Pardons  and  Paroles 
Jefferson  City,  Missouri 


FI  LED 


Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
May  21,  1936,  which  reads  as  follows! 

"We  have  a girl  at  Chlllicothe, 

Missouri,  named  Lvelyh  Lambert. 

In  the  January  term  of  the  Circuit 
Court  of  Cape  Girardeau  County,  and 
on  January  6,  1936,  her  commitment 
papers  show  that  she  was  sentenced 
to  ’two  years  in  the  State  Peniten- 
tiary’, and  on  the  same  date  the  com- 
mitment papers  show  the  following 
order: 


" ’That  on  account  of  defendant  being 
eighteen  (18)  years  of  age,  she,  the 
said  defendant  be  confined  in  the 
Industrial  Home  for  Girls  at  Chilli- 
cothe.  Mis s ouri  • ' 

"This  girl  was  received  at  Chllllcothe 
under  the  above  commitment  on  January 
9,  1936,  but  since  then  has  shown 
herself  to  be  incorrigible  and  she 
repeatedly  tries  to  fun  away  and  In- 
duce ovher  girls  to  run  away  with 
her.  She  was  eighteen  years  old 
when  her  offense  was  committed.  She 
is  now  nineteen  years  of  age.  She  is 
a very  disturbing  element  among  other 
Inmates  and  has  threatened  violence 
to  the  officers. 


"In  the  April  term  of  the  Circuit  Court 
of  Cape  Girardeau  County,  on  May  13, 
1936,  the  Court  made  an  order  that 
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’Ivelyn  j^ambert  be  removed  from  the 
Industrial  Home  for  Girls  and  that 
she  be  confined  in  the  Missouri  State 
Penitentiary  to  serve  the  bilance  of 
her  sentence* * 

"Under  the  original  commitment  and 
subsequent  order  of  removal,  would 
It  be  legal  to  transfer  the  girl  to 
the  Penitentiary? 

"If  said  original  commitment  and  order 
of  removal  do  not  legally  authorise 
a transfer,  pleas  advise  what  pro- 
cedure can  be  taken  In  order  to  effect 
her  transfer  In  a legal  way*" 

Section  8364  R*  S.  Mo*  1929,  pertains  to  the  State 
Industrial  Home  for  Girls  and  specif lc&lly  designates 
the  Court’s  jurisdiction  to  commit  persons  to  the  In- 
stitution* V>'e  quote  a part  of  said  section* 


E3351! 


Cape  Girardeau  County  Is  a county  of  less  than  50,000 
inhabitants*  Section  14162  R.  S*  Mo*  1929,  provides  in  part 
as  follows: 


"The  Cape  Girardeau  court  of  common 
pleas  and  all  circuit  courts  In 
counties  less  than  50,000  population 
shall  have  original  Jurisdiction  of 
all  cases  coming  within  the  terms  of 
this  article*  The  proceedings  of  the 
court  in  such  cases  shall  be  entered 
In  a book  or  books  kept  for  that  pur- 
pose, and  known  as  the  Juvenile  records, 
and  the  court  shall  be  known  as  the 
Cape  Girardeau  court  of  common  pleaa 
and  the  circuit  court,  and  may  for 
convenience  be  called  the  juvenile 
court*  The  clerk  of  the  Cape  Girardeau 
court  of  common  pleas  and  the  clerk 
of  the  circuit  court  in  such  counties, 
shall  act  as  the  clerk  of  the  juvenile 
court •" 
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In  the  case  of  State  v.  Gregorl  318  Mo.  998j  2 S.'»V« 
(2d)  747,  1.  c.  749,  our  Supreme  Court  said: 

"Suffice  It  to  say,  whether  It  ia 
a division  of  the  circuit  court  or 
a separate  and  distinct  tribunal, 
it  Is  contemplated  that  only  children, 
subject  to  the  provisions  of  the  act, 
are  to  be  cared  for  or  proceeded 
against  therein,  for  it  is  limited 
to  children  coming  within  its  scope* 

"The  Juvenile  Court  Act,  so  called, 
subjects  to  its  jurisdiction  fcnly 
minors  under  a certain  age*  Juris- 
diction over  others  beyond  the  age 
limit  prescribed  by  the  act  ia  by 
implication  denied.  The  question 
before  us  is  not  the  right  to  try 
a child  within  the  ago  limit  in  the 
juvenile  court  for  crime,  but  the  ' 
jurisdiction  of  the  juvenile  court, 
relative  to  a criminal  chargo,  over 
another  without  the  age  limit*  As 
wo  have  ruled,  the  Juvenile  Court 
Act  applies  to  children  16  years  of 
age  and  under,  that  is,  under  the 
ago  of  17  years.  As  defendant  was 
17  years  of  age,  the  juvenile  court 
was  without  jurisdiction  to  try  him* 

His  status  remained  that  of  any 
other  citizen,  to  b e tried  by  the 
court  having  Jurisdiction  of  criminal 
offenses.  Section  2436,  Revised 
Statutes  1919,  provides: 

•The  circuit  courts  In  the 
respective  counties  In  which 
they  may  be  held  shall  have 
power  and  Jurisdiction  as 
follows:  First— as  courts 
of  law,  in  all  criminal  cases 
which  shall  not  be  otherwise 
provided  for  by  law. 1 

"We  know  of  no  enactment  otherwise 
providing  for  a court  to  try  a per- 
son, 17  years  of  age,  for  murder 
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in  the  first  degree.  Defendant,  17 
years  of  age  according  to  the  record, 
was  not  subject  to  the  jurisdiction 
of  the  Juvenile  court,  and  that 
court  could  not  try  him." 


CONCLUSION. 

We  are  of  the  opinion  that  the  provisions  of  Section 
14162,  supra,  were  not  available  to  prisoner,  Evelyn 
Lanfcert,  allowing  the  Circuit  Court  discretion  to  try  her 
in  the  Juvenile  Division  of  said  Court.  Under  the  Gregari 
case,  supra,  her  age  precluded  consideration  of  her  case 
in  Juvenile  Court*  We  are  of  the  opinion  that  under  the 
provisions  of  Section  8564  R.S.  Mo.  1929,  supra,  no  per- 
son can  be  legally  committed  to  the  State  Industrial 
Home  for  Girls,  except  pursuant  to  a hearing  In  the  Juv- 
enile Division  of  the  Circuit  Court,  or  a Juvenile  Court. 

The  certified  copy  of  the  Judgment  and  sentence 
upon  which  ad  d prisoner  is  now  held  in  the  Indus  trial 
Home  for  Girls,  which  you  submitted  with  your  request, 
shows  on  its  face  that  the  proceedings  had  against 
Evelyn  iJarabert  were  In  the  Circuit  Court  of  -iape  Girard- 
eau County,  and  that  she  was  prosecuted  under  the  general 
laws  of  this  State  prohibiting  and  punishing  for  carrying 
concealed  weapons.  Such  being  the  fact,  the  Circuit 
Court’s  sentence  to  two  years  in  the  State  Penitentiary 
is  a governing  binding  sentence  in  her  cause.  That  por- 
tion of  the  commitment  which  speaks  of  confinement  in  the 
State  Industrial  Home  for  Girls  is  a Court  Order  rendered 
beyond  the  Jurisdiction  of  the  Circuit  Court  In  such 
cases  made  and  provided*  It  should  be  treated  as  mere 
surplusage  and  should  be  disregarded  by  the  Penal  Board* 

We  are  of  the  opinion  that  Evelyn  Eambert  should  be 
delivered  and  booked  in  the  State  Penitentiary  under  the 
commitment  now  in  t&s  State  Penit ent iary  under  the  com- 
mitment now  in  the  hands  of  the  Penal  Board* 


Respectfully  submitted 


APPROVED t 

WM.  ORR  SAWYERS 

Assistant  Attorney  General. 


j'OHlf  W.  HOH’MAH,  Jr. 
(Acting)  Attorney  General* 

WOStH 


INSURANCE  DEPARTMENT: 


Approval  of  Declaration  and  Articles  of 
Association  of  Cooperative  Casualty  Co* 


July  1,  1936. 


Honorable  H.E.  0*Malley, 
Sup't.  of  Insurance  Dep't., 
State  of  Missouri, 

Jefferson  City,  Mo. 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  July  1,  1936,  as  follows: 

"You  will  find  enclosed  the  Decla- 
ration and  proposed  Articles  of 
Association  together  with  the 
Affidavit  of  Publication  of  the 
same,  in  connection  with  the  pro- 
posed formation  of  the  Cooperative 
Casualty  Company,  a mutual  company. 

This  company  is  being  formed  under 
the  provisions  of  Article  7,  Chap- 
ter 37,  Revised  Statutes  of  Missouri, 
1929. 


"Will  you  please  inform  us  whether  or 
not  the  said  Declaration,  Articles  of 
Association  and  Affidavit  of  publica- 
tion are  in  accordance  with  the  pro- 
visions of  Article  7,  Chapter  37, 
itevlsed  Statutes  of  Missouri,  1929, 
and  not  inconsistent  with  the  Constitu- 
tion and  laws  of  this  state  and  of  the 
United  States?" 


Ve  have  examined  the  enclosures  appended  to  your  letter 
relating  to  the  Cooperative  Casualty  Company,  a Mutual  Company, 
and  it  is  our  opinion  that  said  documents  are  in  accordance  with 
the  lawa  of  the  State  of  Missouri  and  of  the  United  States,  and  are  not 
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inconsistent  with  the  Constitution  and  laws  of  this  atate, 
and  the  Constitution  and  laws  of  the  United  states. 

?e  are  returning  herewith  the  Declaration  and  proposed 
Articles  of  Association  end  Affidavit  of  Publication  of  said 
company. 


Respectfully  submitted. 


James  L.  HornBostel, 
Assistant  Attorney  General. 


APpacViiD: 


Attorney  General. 


INSURANCE  DEPARTMENT  - Mutual  Eife  Insurance  Co.  incorporation  papers 

approved. 


July  21,  1936 


Mr.  R.  E.  O' -alley 
Superintendent  of  Insurance 
Jefferson  City, Missouri 


/ 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  July  21,  with  reference  to  the  Mutual  Life  In- 
surance Company  of  Missouri. 

..e  have  examined  the  declaration  of  intention 
and  the  proposed  charter  of  said  Company,  as  well  as 
the  published  notice  and  filing  of  said  declaration, 
and  find  the  same  to  be  in  accordance  with  the  pro- 
visions of  Article  II  of  Chapter  37  Revised  Statutes 
lssouri  1929  and  not  inconsistent  with  the  Constitution 
and  laws  of  this  State  and  of  the  United  States. 


Yours  very  truly. 


JOHN  *.  not.. ..AN,  Jr. 

Assistant  Attorney  General 


APPROVED: 


wn^mmuir- 

Attorney  General 


J/.H:LC 


R£oIDSNCS:  (1)  Person’s  residence  is  a matter  of  intention  to  be 

determined  by  such  person’s  acts  and  utterances; 

(2)  City  of  bt.  Louis  cannot  return  persons  requiring 
institutional  cure  to  alleged  legal  residence  when 
such  person  has  evidenced  an  intention  by  acts 
and  utterances  to  become  a resident  of  the  City  of 
• Louis  • 


July  2L»,  1936. 


Vx.  C.  O’Brien,  K.i). 
assistant  Commissioner 
City  of  ^.t.  .^ouis 
Hospital  division 
n02  Municipal  Courts  Build  in, 
^aint  Louis,  Missouri 


uear  - ir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

",  e are  asking  for  an  opinion  as  to  the 
legal  residence,  and  what  steps  thi-  oe- 
xirtnent  nay  take  in  order  to  return  u 
person  re  uirin  inetitutionul  care  to 
that  legal  residence. 

"in  oux  dealings  with  other  states  re- 
tarding the  return  of  such  onae^,  v,e  have 
certain  rules:  one  year’s  residence  (same 
us  for  votia  ) , not  a public  oliarge  cur- 
ing that  time;  wife’s  resilience  is  the 
anew  as  husband’s,  as  also  is  the  chil- 
dren’s residence,  etc. 

'specifically,  we  have  in  our  City  hospi- 
tal, u Ir.  Robert  Van  Hoy,  .otive  Tuber- 
culosis, bom  s porta , Missouri,  1W3B,  di- 
vorced, lived  at  Joplin  till  1930  and  on 
a fam  in  .vniierson  (I  cixmald  County)  till 
June,  1935,  when  he  oarw  to  oftint  Louis 
to  live  with  a lister.  In  .uguat,  1935, 
he  became  a patient  her©  in  --.aiut  Louis 
after  two  month’s  rosi deuce.  .*  letter  to 
I r.  ..oyno  Manoss,  Cleric  of  the  County 
Court,  Hciionjld  County,  rinoville,  Mis- 
souri, statin;*  these  fuots,  »‘nd  re  questing 
authority  to  return  the  patient  to  the  cure 
of  McDonald  Counting  beewi a mamma: 

oopy  of  ' hioh  is  ti^ttuc  -orei.'ith. 

"The  re  uest  ./oe,  ws  refused  * -j 

no  vulid  reason,  tills  le  b«t  <on« 
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many  oases  we  have  to  oontend  with  in  saint 
Louis,  and  we  therefore  ask,  whether  in  a 
case  of  this  kind,  it  is  lawful  for  oaint 
Louis  to  send  such  atienta  vis  our  ambulance 
back  to  their  legal  residence,  on  prior  no- 
tification to  the  sheriff,  to  whom  we  will 
turn  the  patient  over." 

Lay  we  have  your  opinion  as  soon  as  possible?” 


In  the  course  of  this  opinion,  we  shall  first  deter- 
mine tiie  question  us  to  the  legal  residence  of  a person,  us 
such  residence  may  apply  to  your  instant  inquiry. 

The  question  of  residence  is  lur  ely  to  be  deter- 
mined by  some  act  or  acts  in  conformity  with  an  intention  of 
the  party  whose  residence  is  in  question. 

In  the  cuae  of  Johnson  v.  .-nith « 43  Lo.  loo.  cit. 
501,  the  Court  said: 

„ * * * *a  fajita  domicile  is  where  he  has  fixed 
his  ordinary  dv.ellinr,  idthout  a present  in- 
tention of  removal,  '***”. 

In  discussing  one’s  rental  attitude,  the  Court  in 
^tate  ex  rel.  Ramey  v.  Layton.  77  V, o.  loc.  cit.  682,  said: 

*****  Tiie  physical  act  of  staying  must 
be  accompanied  with  the  mental  determina- 
tion of  making  a homo  or  domicile  in  the 
place  whore  the  party  stay3  or  abides.  **" 

In  the  case  of  In  re  Lankford  Estate,  272  I.'o.  loc. 
cit.  page  9,  the  Court  stated: 

Residence  is  largely  a natter  of  inten- 
tion. (Lankford  v.  Jebhart,  130  Vo.  621.) 

This  intention  is  to  be  deduced  from  the 
acts  tinu  utterances  of  the  person  whose 
residence  is  in  ls^.ue . 11  * +TT1 

In  Trigg  v.  Trigg,  41  .<•  (2d)  loc.  cit.  589,  the 

Court  said: 


”*  * no  hold  in  uocord  with  the  general 
expression  of  tiie  law  that  residence  is 
largely  a natter  of  intention  evidenced 
52  none  act  or  t ct-»  in  QpnfJU  .Iwy  with 
suohf  T:i ’tent ion.  ! " ’ . 
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You  will  note  from  the  above  quotations  that  a per- 
son's residence  is  a natter  of  intention  evidenced  from  the 
acts  and  utterances  of  the  person  whose  residence  is  in 
issue • 

Your  attention  is  directed  to  section  12950,  R.  b. 
lio.  1929,  relating  to  county’s  liability  to  sup  ort  the 
poor.  It  reads  as  follows: 

’’Poor  persons  shall  be  relieved,  muin- 
tained  and  supported  by  the  county  of 
which  they  ure  inhabitants.  ' 


section  12952,  K.  o . Lo.  1929,  relating  to  who  is 
dec  ed  an  inhabitant,  reuda  as  follows: 

"wo  person  shall  be  uoe:  ed  an  inhabitant 
within  the  meaning  of  this  article,  who 
baa  not  resided  in  the  county  for  the 
apace  of  twelve  months  next  preceding 
tiie  tine  of  any  order  being  ni.de  re- 
specting such  poor  person,  or  who  ahull 
have  removed  from  another  county  for 
the  purpose  of  imposing  the  burden  of 
keep  in/:  such  poor  person  on  the  county 
vhere  lie  or  she  lust  rosldod  for  the 
time  aforesaid." 


section  12951,  K.  o . Mo . 1929,  defining  who  is  a 
poor  person,  provides: 

"...Ted,  infirm,  lame,  blind  or  sick  persons, 
who  are  unable  to  support  themselves,  and 
when  there  are  no  other  persons  required 
by  law  and  able  to  maintain  them,  shall  be 
deered  poor  persons." 


-action  12955,  R.  o.  Mo.  19 ‘^9,  relating  to  the  duty 
of  the  county  court  to  provide  for  the  support  of  the  poor, 
reads  as  follows: 

"The  county  court  of  each  county,  on  the 
knowledge  of  the  judges  of  ouch  tribunal, 
or  any  of  then,  or  on  the  information  of 
any  justice  of  the  peace  of  the  county  in 
whioh  any  person  entitled  to  the  benefit 
of  the  provisions  of  this  article  resides, 
shall  from  time  to  tine,  and  as  often  and 
for  as  long  u time  as  may  bo  necessary, 
provide,  at  the  •****M~a  the  county,  for 
the  relief,  maintenance  md  support  of  such 
persons." 
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It  is  evident  from  the  above  statutes  that  poor 
persona  ahull  bo  relieved,  maintained  and  supported  by  the 
oounty  of  whioh  they  ere  inhabitants.  TCie  aged,  infirm, 
lame,  blind  or  siok  persons  who  are  unable  to  support  them- 
selves shall  be  deemed  poor  persons  within  the  meaning  of 
the  law. 


section  12952,  supra,  very  plainly  states  that  no 
person  ahull  be  deemed  an  inhabitant  within  the  meaning  of 
this  urtlcle,  who  has  not  resided  in  *. .e  ocuaty  for  a space 
of  twelve  months  next  preceding  the  tine  of  any  order  being 
nude  respecting  such  poor  person.  It  further  becomes  the 
duty  of  the  oounty  court  of  each  county,  on  the  knowledge 
of  the  Judges  of  auch  tribunal,  or  uny  of  them,  or  upon 
information  of  i ny  Justice  of  the  . eaoe  of  any  oounty  in 
which  any  person  entitled  to  the  benefit  of  the  'revisions 
of  this  article  resides,  to  or  vide  at  the  expense  of  the 
county  for  the  relief,  maintenance  and  support  of  such  per- 
son. 


Tour  particular  attention  is  directed  to  article  4, 
Chapter  46,  section  8686,  Mo*  1929,  relating  to  the 

^tate  sanatorium  and  its  free  patients.  It  provides  in  part 
as  follows: 

"***v£uch  person  tie  air  In  • fr^e  treatment 
at  said  u^naiorlu'  miner  .TTEh 

to  tha  county  court  In  vdiien  ne  >r  she  rny 
rusTde,  oil'd  if  a reaTcEent  of  the  city  of 
ut.  Louis,  to  the  comptroller  ol4  s;  1<-  city , 
oiu-TT  at  onco  certify  aal<I  nice  of 
auTd  apTTloant  to  the  nu  >erlnten<leni  o t said 
sanatorium  if  or  tEe  admission  arid  treatment* 
of  such  person. ^wTTlch  certlf i cation  shall  he 
TTlmT^ha  recorded  in  a book  kept  b the 
superintendent  in  order  of  their  receipt. 

^dni salon  to  the  sanatorium  shall  be  in 
order  in  which  the  area  of  the  uppliount 
appear  on  the  record  book  so  kept  by  the 
superintendent.  ***** 

You  will  note  that  the  Comptroller  of  the  City  of 
jt.  Louis  shall  at  once  certify  the  none  of  any  such  applicant, 
who  shall  apply  under  oath  to  the  county  court  in  which  he 
or  she  nay  reside,  to  the  superintendent  of  said  sanatorium 
for  admission  and  treatment  of  such  person. 

There  are  no  provisions  under  our  laws  w he re by  the 
City  of  St.  Louis  could  send  any  patient  via  their  ambulance 
buck  to  their  legal  residence  on  prior  notification  to  the 
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sheriff  to  whom  such  patient  ahull  be  turned  over. 


OQflCUJoIGix. 


In  lif^it  of  the  ubovo,  it  is  the  opinion  of  tills  de- 
>artment  that,sinco  the  person  vdion  you  have  mentioned  in  your 
request  for  an  opinion,  and  from  the  facts  accompanying  your 
re  uest  thut  such  person  left  UeDonald  County  in  the  otn  te  of 
Missouri  for  the  purpose  of  fixing  his  future  residence  in  the 
City  of  .,t.  Louis,  Missouri,  and  that  auoh  a person  is  a legal 
resident  of  the  City  of  oaint  Louis,  I iueouri. 

. e further  conclude  that  you  may  not  send  such  putiont, 
us  you  have  mentioned  in  your  request,  via  your  urabuluace  back 
to  his  or  her  ulle  jed  lef^ol  residence. 


Very  truly  yours. 


KU  joELI.  C.  jTONs 

^euiutant  ..ttorney-Ceneral. 

-vPIUOVKh : 


7C!Tn"'..V  IluiVi  j3T,  Tr~ 

(acting)  -.ttorney-Ceneral . 
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July  29,  1836 


dr*  R*  K.  o*  alloy 
f uperint-jndent  of  Insurance 
Jefferson  City Missouri 


Dear  t lrt 


In  reply  to  .four  letter  of  July  20,  we  have 
examined  the  declaration?  of  Intention  to, aether  with 
the  articles  of  inooporatlon  and  affidavit  of  publica- 
tion In  connection  with  the  incorporation  of  the 
Central  i urety  fire  coooratlon,  and  find  sazae  to  be 
In  accordance  with  the  provisions  of  Article 
Chapter  37 , Hevlsed  Statutes  of  Missouri  1929,  and 
not  Inconsistent  with  the  Constitution  end  lavs  of 
thin  tate  and  of  the  United  States, 


Respectfully  submitted. 


JOHN  B.  HOPPMAI, 

Assistant  Attorney  General 


APPROV  .Dj 


Attorney  General 


JtYHsLC 


Au  'list  13,  1936 


Hon.  R.  E.  O'Malley 
Superintendent  of  Insurance 
Jefferson  City  Missouri 


Dear  Sir* 


we  have  examined  the  Inclosed  minutes  of  the  meet- 
ings of  the  stockholders  and  directors  of  the  American 
Covenant  Life  Insurance  Company,  whereby  said  stockholders 
and  directors  are  seeking  to  Increase  the  amount  of  out- 
standing capital  stock  from  $25,000.00  to  $35,000.00. 

We  find  these  documents  to  be  In  proper  legal  form 
and  In  accordance  with  the  statutes  of  the  State  of  Missouri 
governing  the  Increase  of  capital  stock  by  a corporation. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. 

Assistant  Attorney  General 


APPROVED* 


ftoY 

Attorney  General 


JWHxLC 


INSURANCE l 


Joint  stock  companies  doing  business  under  Sec.  5793, 
R.  S.  Mo.  1929  may  not  issue  participating  policies. 


August  14,  1936. 


Honorable  K.E.  O’Malley, 
Superintendent  of  Insurance, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  Is  In  receipt  of  your  letter  of  July 
9,  reouesting  an  opinion  as  to  the  following: 

"*  * # May  a Joint  stock  insur- 

ance company,  organized  or  licensed 
to  transact  business  under  the 
provisions  of  Article  6 of  Chapter 
37,  Revised  Statutes  of  Missouri, 

1929,  issue  a participating  policy 
covering  risks  that  may,  under  the 
provisions  of  this  article,  be  the 
subject  of  insurance?  # # # # " 

Section  5796  of  Article  VI,  Chapter  37,  Revised  Statutes 
of  Missouri,  1929,  provides  in  part  as  follows: 

"Corporations  may  be  formed  for  the 
purpose  of  doing  business  mentioned 
in  the  first  class  or  division  named 
in  Section  5793  either  on  the  stock 
or  mutual  plan  and  for  "EKe  purpose 
o7  doing  the  business  mentioned  in 
the  second  and  third  classes  or  div- 
isions on  the  stock  plan  *•  * * * j 

and  it  shall  not  be  lawful  for  any 
corporation  so  formed  to  do  business 
on  any  other  plan  than  that  upon 
which  it  is  organized  * # * 


The  Legislative  Intent  is  thereby  made  clear.  Corpora- 
tions organized  for  doing  business  under  the  first  class  named  in 
Section  5793  must  be  formed  either  on  the  stock  or  mutual  plans, 
and  not  both,  and  corporations  formed  for  doing  business  under  the 
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second  and  third  classes  must  be  formed  only  on  the  stock  clan. 
We  believe  that  the  General  Assembly  intended  that  corporations 
doing  business  on  the  s tock  plan  should  be  corporations  owned 
and  continued  entirely  by  the  stock-holders  and  in  neither  the 
management  nor  the  profits  of  which  the  policy-holders  partici- 
pate. 


While  it  is  true  that  our  laws  relating  to  life 
insurance  permit  the  issuance  of  participating  and  non-oarticipating 
policies,  that  principle  does  not  apply  a3  well  to  fire  insurance 
companies,  and  the  reason  therefor  "may  be  that  while  science 
has  conquered  the  terrible  plagues  and  epidemics  of  the  past  and 
has  made  human  life  more  stable  than  it  ever  was  before,  science 
has  not  yet  been  able  to  devise  a means  against  devastating 
conflagrations  * # # " General  Insurance  Co.  of  America  v.  Hamm, 

57  P.  (2d)  671.  We  are  therefore  of  the  opinion. that  by  reason 
of  Section  5796,  R.S.  Mo.  1929,  a joint  stock  company  doing 
business  under  Sec.  5793  may  not  issue  participating  policies  of 
insurance,  and  t e opinion  of  the  former  Attorney  General  dated 
April  30,  1929  is  erroneous  and  hereby  overruled. 


There  is  another  reason,  however,  and  a more  important 
reason  from  the  viewpoint  of  public  policy  why  these  joint  stock 
companies  doing  business  under  Section  5793  may  not  issue  parti- 
cipating policies,  and  that  is  because  such  companies  are  subject 
to  the  fire  rating  law  of  this  state.  Article  VIII,  Chapter  37, 
Revised  States  of  Missouri,  1929,  and  for  such  companies  to 
issue  participating  policies  would  disturb  the  rate  filings  of 
these  companies  and  would  onstltute  a positive  violation  of  the 
spirit  and  letter  of  our  law. 

There  is  no  question  but  tht.t  the  businessof  insur- 
ance is  so  far  affected  with  the  public  interests  as  to  justify 
legislative  regulation  of  its  rates.  In  the  case  of  German 
Alliance  Insurance  °ompany  v.  Lewis,  233  U.  S.  389,  Mr.  Justice 
McKenna  said* 


"It  is  manifest  that  the  rates 
of  insurance  which  it  becomes 
necessary  for  Insurance  companies 
to  charge  depend  upon  the  pre- 
miums received  and  losses 
sustained  by  them;  to  the  end 
that  insurance  rates  shall 
operate  equitably,  the  Legisla- 
ture has  * * * * provided 
against  discrimination.  It  Is 
Important  both  to  preserve  the 
solvency  of  Insurance  companies 
and  for  the  equitable  application 
of  the  rates  charged  for  insur- 
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ance,  that  such  rates  shall 
he  deter  ined  upon  scientifi- 
cally.n 

In  the  recent  case  of  General  Insurance  Company  of 
America  v.  Hamm,  decided  by  the  Supreme  Court  of  Wyoming  May  6, 
1956,  tl.e  precise  question  here  involved  was  pas  ed  upon  by 
that  Court.  The  Insurance  Commissioner  of  Wyoming  had  taken  th 
position  that  a stock  company  had  no  right  to  issue  a policy 
providing  for  the  participation  in  the  earnings  of  the  company. 
The  Court,  after  sustaining  the  position  of  the  Insurance  Com- 
missioner on  statutory  grounds,  said: 

The  judgment  must  be 
reversed  for  another  reason.  Sub- 
division 9 of  Section  67-216,  Rev. 

St.  1931,  provides  that  'Any  varia- 
tion of  any  company  or  insurer  from 
the  schedule  of  rates  established  and 
ma  ntained  by  the  bureau  which  it 
maint  ins,  or  of  which  it  is  a member, 
shall  be  uniform  in  its  application 
to  all  of  the  risks  in  the  class 
for  which  the  variation  is  made  ' etc. 

"The  provision  was  under  consideration 
by  the  Supreme  Court  of  Ohio  in  the  case 
of  General  Insurance  Co.  et  al  v. 

Bowen,  130  O.S.  82,  196  N.  E.  774,  in 
which  the  plaintiff  in  this  case  was 
one  of  the  plaintiffs.  It  wrote,  in 
the  State  of  Ohio,  a policy  which  in 
effect  was  a one  year  policy,  et  the 
same  annual  rate  as  a straight  five-year 
policy,  thus  reducing  the  cost  thereof. 

The  court  held  that  this  resulted  in 
a different  annual  rate  for  the  same 
risk  or  similar  risks  in  the  same 
class  in  violation  of  the  law  provid- 
ing that  any  deviation  'shall  be  uniform 
in  its  application  to  all  of  the  risks 
in  the  class  for  which  the  vp.riation 
is  made. ' The  result  in  that  case  would 
follow  in  this,  if  participating 
policy-holders  were  to  receive  what  would 
substantially  be  a rebate  from  a parti- 
cipating fund,  a rebate  which  would 
not  pply  to  other  policies.  We  think 
that  the  holding  of  the  Ohio  court  should 
be  applied  here. 
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"We  need  not  determine  whether 
or  not  a different  rule  should 
apply  in  case  the  plaintiff  would 
issue  all  of  its  policies  in  this 
state  as  participating  policies. 

The  petition  alleges  merely  that 
plaintiff  'is  now  prepared  to 
issue  policies  * * * to  carry, 
on  said  policies,  ' the  endorse- 
ment mentioned  in  the  statement 
of  facts  herein.  Presumably  it  is 
now  writing  non-participating 
policies,  and  to  leave  the  Judg- 
ment herein  stand  would  mean  that 
the  company  could  write  one  or  the 
other  as  it  pleased.  That  would 
violate  the  spirit  of  the  law.  We 
might  say  further,  that  on  account 
of  the  uncertainty  of  the  amount 
of  any  rebate  on  any  policy,  and  the 
probable  differences  in  amounts,  if 
any,  to  be  distributed  in  any  one 
year,  an  inquiry  might  well  be  raised 
as  to  whether  the  uniformity  contem- 
plated by  the  statute  could  be 
effected  under  any  such  participating 
policy  as  the  plaintiff  proposes  to 
issue.  We  need  not,  however, 
determine  that  point." 


CONCLUSION 


In  viewof  the  foregoing.  It  is  the  opinion  of  this 
department  that  a joint  stock  company  doing  business  under  Sec- 
tion 5793,  Revised  Statutes  of  Missouri  1929  may  not  issue 
participating  policies  for  the  following  reasonsi 

(1)  Beoause  It  was  the  intention  of  the  Legislature 
in  enacting  section  5796,  R.  5.  Mo.  1929,  to  prohibit  such 
companies  from  issuing  participating  policies;  and 

(2)  That  such  companies  are  subjeot  to  the  fire 
rating  law  of  this  State,  Article  VIII,  Chapter  37,  R.  S.  Mo.  1929, 
and  for  such  companies  to  issue  participating  policies  would 
disturb  the  rate  filing  of  suoh  companies  and  would  constitute 

a positive  violation  of  the  spirit  and  letter  of  the  fire  rating 
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law;  and  for  the  further  reason  that  in  view  of  tie  uncertainty 
of  the  amount  of  any  rebate  on  any  policy  and  the  probable 
differences  in  amounts,  it  is  doubtful  if  the  uniformity  contem- 
plated by  the  statute  oould  be  affected. 

Respectfully  submitted 


JOHN  W.  HO -FRAN,  Jr., 

Assistant  Attorney  General. 


APPROVED: 


60Y  McKrl'^Ri  K, 
Attorney  General. 
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PEDDLl ”S: 


1.  'Yhoever  shall  deal  in  the  selling  ox*  goods,  wares 
and  merchandise  and  go  e iout  from  place  to  place  to 
sell  same  is  a peddler. 

2.  Drivers  of  trucks  used  in  the  dealing  and  selling  of 
goods,  wares  and  merchandise  shall  be  licensed  as  peddler: 

3.  No  2 or  more  persons  shall  deal  or  sell  goods  etc.  mde* 

Auguat  21,  1936 "ga™e  license 


Honorable  J.  R.  Oliver 
Clerk  of  the  County  Court 
Dunklin  County 
Kennett,  Missouri 


filed 


) 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
of  August  13,  1936  for  an  opinion,  which  reads  as  follows: 

"We  have  in  this  county  a number  of  mer- 
chants with  business  locations  in  towns 
who  employ  truck  drivers  to  carry  their 
merchandise  over  regularly  established 
routes  offering  the  some  for  trie,  either 
for  cash  or  for  farm  produce.  The  drivers 
of  such  trucks  are  paid  a salary  or  daily 
wages  for  their  services. 

"Others  operating  such  trucks  buy  their 
merchandise  direct  from  wholesale  dealers, 
drive  their  own  trucks  and  own  no  fixed 
place  of  business.  Are  these  persons 
properly  considered  peddlers?  Must  the 
drivers  of  such  trucks  be  licensed  as 
peddlers,  or  should  the  owner  of  the  busi- 
ness operating  the  trucks  purchase  ped- 
dlers license  in  his  name? 

nIf  two  or  more  such  trucks  are  operated 
by  the  same  person,  must  license  be  pur- 
chased for  each  truck  so  used?" 

In  your  request,  you  have  propounded  three  separate 
questions  which  will  be  disposed  of  by  answering  your  first 
query,  and  in  that  respect  your  attention  Is  directed  to 
Section  13312,  R.  S.  Mo.  1929  relating  to  certain  persons 
declared  to  be  peddlers.  It  rends  in  part  as  follows: 
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"Whoever  shall  deal  In  the  selling  of 
* «•  goods,  wares  or  merchandlse,^by 
going  about  from  place  to  place  to  sell 
the  same,  is  declared  to  be  a peddler." 


The  above  quoted  part  of  the  statute  is  plain 
and  contemplates  that  every  person  selling  goods,  wares 
and  merchandise  by  going  from  place  to  place  to  sell  same 
is  declared  to  be  a peddler.  In  the  instant  case,  the 
fact  that  a number  of  merchants  have  business  locations 
in  towns  and  employ  truck  drivers  to  carry  and  sell 
their  merchandise  over  regularly  established  routes  offer- 
ing the  same  for  sale,  would  not  take  such  truck  drivers 
without  the  purview  of  Section  13312,  surra.  The  mere  fact 
that  the  drivers  of  these  trucks  ere  paid  a salary  or  daily 
wage  for  their  services  would  in  nowise  exempt  them  from 
the  provisions  of  said  section,  as  the  statute  specifically 
states  that  "whoever  shall  deal",  contemplating  that  the 
person  who  takes  the  goods,  wares  or  merchandise  from  place 
to  place  is  a peddler,  and  such  * raon  must  obtain  a license. 

In  the  case  of  City  of  Washington  vs.  Reed,  70  S.  W. 
(2d),  l.c.  122,  the  appellate  court,  in  discussing  who  is 
deemed  to  be  a peddler,  snid: 

"the  peddler  is  usually  thought  of  as  a 
man  with  ’a  pack  on  his  back,'  going 
from  place  to  place,  exhibiting  his  wares 
’ for  sole  and  immediate  delivery." 


In  the  case  of  City  of  Aurora  v.  Stafford,  51  S.  W. 
(2d)  l.c.  548,  the  Springfield  Court  of  Appeals,  In  discussing 
the  term  "peddler",  as  defined  by  Section  13312,  supra,  said: 

"The  term  •peddler*  In  the  statute  * 
should  be  given  Its  meaning  as  it  Is  or- 
dinarily understood.  A peddler  is  generally 
understood  to  be  a person  who  carries  his 
wares  wit:;  him,  and  goes  from  house  to 
house  or  place  to  place  to  sell  them,  and 
does  sell  a nC  deliver  them  to  each  pur- 
chaser as  ht  goes  along,  without  any  pre- 
vious agreement  relative  thereto." 
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Section  13313,  R.  S.  Mo.  192$  relating  to  the 
requirement  of  a license  before  one  may  deal  as  a peddler, 
a*  or  Ides  as  follows; 

"No  person  shall  deal  as  a peddler  without 
a license;  ana  no  two  or  more  arsons  shall 
deal  under  the  sp.me" license,  either  as 
partners,  agents  or  otherwise;  and  no  jsddler 
shall  sell  wines  or  spirituous  liquors." 


In  the  very  early  case  of  State  vs.  Thomas  Downing, 
22  Mo.  App.,  l.c.  508,  the  appellate  court.  In  Interpreting 
what  Is  now  Section  13313,  surra,  said: 

" * the  correct  interpretation  of  section 
6472,  Revised  Statutes,  is  that  the  license 
shall  be  issued  to  ti  e- person  actually 
using  it.  That  is,  thfc  individual  noddling 
must  hare  the  license * the  doctrine  of 
principal  and  agent,  invoked  by  defendant, 
does  not  apply  to  this  statute.  It  says  no 
two  persons  shall  deal^  under  the  some  li- 
i.  cense,  whether  they  be?  * partners,  agents, 
or  otherwise.*  It  is  Equivalent  to  ®ying, 
no  person  shall  peddle'] under  the  guise  of 
being  a partner  or  agent  of  one  who  may 
have  a license.  The  statute  contemplates 
that  the  peddler  himself  will  have  his  li- 
cense at  all  times  ready  for  exhibition 
to  any  sheriff,  collector,  constable,  or 
citizen." 


Under  the  provisions  of  Section  13319,  R.  s.  Mo. 
1929,  eyery  person  who  is  found  to  be  dealing  as  a peddler, 
withoutlhaving  obtained  a license  to  sell  or  deal  as  such 
reddlerjjand  shall  refuse  to  produce  said  license  or  permit 
to  be  rtbad  upon  demand  of  cny  sheriff,  collector,  constabl, 
or  any  citizen  householder  of  the  county,  shall  be  deemed 
guilty, of  a misdemeanor. 


x 

/ 


CONCLUSION 


In  light  of  the  above,  it  is  the  opinion  of  this 
department  that: 
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1.  Whoever  shall  deal  In  the  selling  of  goods, 
wares  and  merchandise,  and  go  about  from  place  to  place  to 
sell  same  Is  a peddler. 

2*  Drivers  of  trucks  used  in  the  dealing  and 
selling  of  goods,  wares  and  merchandise  shall  be  licensed 
as  peddlers* 

3*  No  two  or  more  persons  shall  deni  or  sell 
goods,  wares  and  merchandise  under  the  same  license* 


Respectfully  submitted. 


RUSS  .XL  C.  STONE 

Assistant  Attorney  General 


AP  ROV:.  s 


JoHi:  :;*■  tfd!tCT,"Jr. 

(Acting)  Attorney  General 
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SUPERINTEND EN ? OF  INSURANCE:  Feb*  f Referee  as  set  forth  in 
Section  5945,  Laws  of  Mo.  1933,  p.  65  are  the  only  fees  that  can  be 
allowed  the  Referee,  and  the  statute  cannot  be  waived. 


November  28,  1936. 


Honorable  R.E.  O’Malley, 
Superintendent  of  Insurance, 
Jefferson  City,  Missouri. 


Dear  Sir: 


Attention:  hr.  J.i  . ..J-lebach 


This  department  is  in  receipt  of  your  letter  of 
November  27,  which  is  as  follows: 

"R.E.  O’Malley,  Superintendent  of  Insur- 
ance, has  filed  a receivership  action  against 
the  Missouri  National  Life  Insurance  Company, 
and  the  cause  is  pending  in  the  Circuit  Court 
of  the  City  of  ot.  Louis,  Missouri. 

"The  Court  appointed  a referee  pursuant  to 
Jectlon  5945,  R.o.  Mo.  1929,  as  amended  by  the 
.cartra  session  of  the  57th  General  assembly. 

The  amended  section  is  found  in  the  1933  dession 
Acts  at  page  65.  This  section  among  other  things 
provides: 

•The  referee  may  be  allowed  for  his 
services  not  exceeding  $1.50  for  each 
hour  actually  spent  by  him  in  hearing 
the  testimony  in  the  case,  and  for 
taking  down  the  testimony  and  writing 
out  the  same  in  his  report,  not  exceed- 
ing fifteen  cents  per  each  hundred  words 
in  his  report,  no  pay  or  allowances 
whatever  being  made  for  exhibits  or  their 
contents,  or  for  figures  or  numerals;  and 
in  addition  to  the  above,  he  may  be  allowed 
a fee  of  not  exceeding  ^100  for  his  ser- 
vices in  making  his  report;  besides  these 
no  other  fees  or  allowances  shall  be  taxed 
in  favor  of  the  referee  or  any  one  employed 
by  him,  and  be  shall  pay  his  own  clerk  or 
reporter,  if  he  employ  one.* 

"The  referee  appointed  by  the  Court  under  the 
authority  of  this  section  has  stated  that  he  will 
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not  proceed  as  such  referee  for  the  meager 
compensation  therein  provided.  Both  the 
referee  and  counsel  for  the  defendant 
indicated  their  belief  that  this  section 
of  the  statutes  could  be  waived  by  the 
parties  to  the  action  and  a compensation 
higher  than  that  provided  by  the  statute  could 
be  paid.  It  should  be  borne  in  mind,  of 
course,  thet  any  compensation  paid  to  the 
referee  would  be  paid  out  of  the  assets  of 
the  company  as  administration  costs. 

"The  Office  of  ^Superintendent  of  Insurance 
of  the  otate  of  Missouri  is  a statutory  office 
and  he  is  proceeding  against  the  company  under 
authority  given  him  by  certain  statutes.  That 
being  the  case,  we  would  like  to  know  whether 
the  .Superintendent  of  Insurance  has  the  power 
to  waive  the  provisions  of  section  5945  and 
to  permit  the  payment  to  the  referee  of  compensation 
higher  than  that  designated  in  the  statute,  out 
of  the  assets  of  the  company. 

"The  .superintendent  of  Insurance,  the  company 
and  the  referee  would  like  to  have  your  opinion 
on  this  matter,  and  we  would  appreciate  it  if 
you  could  favor  us  with  your  opinion  within  the 
next  day  or  two,  if  that  will  be  possible." 


The  portion  of  oection  5945,  Laws  of  Mo.  (i2xtra  oe3sion 
1933-34),  which  you  quote  with  reference  to  the  fees  to  be  allowed 
the  referee,  also  contains  provision  for  the  court  or  Judge  to 


"refer  the  hearing  of  the  case  to  a referee, 
with  power  to  hear  the  testimony  and  report 
his  conclusions  on  the  same  to  the  court 
or  judge.  If  the  case  Is  referred,  the 
referee  shall  forthwith  proceed  to  hear 
the  same,  and  shall  file  his  report  within 
ten  days  after  the  conclusion  of  the  tes- 
timony. Any  referee  failing  to  at  once 
proceed  with  the  hearing,  or  to  file  his 
report  within  the  time  aforesaid,  nay  be 
removed  by  the  court  or  judge,  in  which 
case  he  shall  not  receive  any  pay  or 
allowance  whatever  for  his  services;  and 
the  court  or  judge  may  thereupon  hear  the 
case  or  appoint  a new  referee.  The  fees  of 
the  referee  shall  be  taxed  and  paid  as  costs 
in  the  case." 
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The  remainder  of  the  statute  with  reference  to  the  fees 
of  the  referee  are  set  forth  in  your  letter  and  will  not  again  be 
quoted. 


Briefly,  your  question  is:  -j*e  the  fees  set  forth  in  Sec- 
tion 5945,  Laws  of  ko.  1933,  page  65  ( _jctra  session)  the  only 
fees  that  can  be  allowed  to  the  referee,  or  can  he  be  compensated 
in  addition  to  the  statutory  fees?  In  other  words,  are  the  fees 
enumerated  in  the  statute  the  only  fees  that  can  be  allowed  the 
referee,  or  can  the  terms  of  the  statute  be  abrogated  and  he  be  given 
additional  fees? 

We  think  when  a referee  is  appointed  by  the  court  to  take  and 
hear  testimony  $nd  report  his  findings,  he  becomes  an  official  of 
the  court — a public  officer— and  he  must  look  solely  to  the  statutes 
for  his  compensation.  The  statute  sets  forth  plainly  and  concisely 
the  fees  he  is  to  receive,  and  it  contains  an  express  provision 
against  additional  fees,  as  follows: 


"besides  these,  no  other  fees 
or  allowances  shall  be  taxed 
in  favor  of  the  referee  or 
anyone  employed  by  him,  and  he 
shall  oay  his  own  clerk  or 
reporter." 


In  the  case  of  King  v.  Riverland  Levee  District,  218  Mo.  *pp. 
l.c.  493,  the  Bt.  Louis  Court  of  Appeals  offers  the  following  gen- 
eral principles  of  law  regarding  fees  of  officers,  which  we  think 
are  applicable  to  the  instant  case: 


"It  Is  no  longer  open  to  question 
but  that  compensation  to  a public 
officer  is  a matter  of  statute  and 
not  of  contract,  and  that  compensation 
exists,  if  it  exists  at  all,  solely 
as  the  creation  of  the  law  and  then 
is  incidental  to  the  office.  (Btate 
ex  rel.  ..vans  v.  Gordon,  245  Mo.  12, 
l.c.  27,  149  B.W.  468;  Sanderson  v. 
like  County,  195  Mo.  598,  93  j.1?.  942; 
6tate  ex  rel.  Troll  v.  Brown,  146  Mo. 
401,  47  o.'iV.  504)  Furthermore,  our 
Supreme  Court  has  cited  with  approval 
the  statement  of  the  general  rule  to 
be  found  in  State  ex  rel.  Wedeking 
v.  McCracken,  60  Mo.  App.  l.c.  565, 
to  the  effect  that  the  rendition  of 
services  by  a public  officer  is  to 
be  deemed  gratuitous,  unless  a compen- 
sation therefor  Is  provided  by  statute 
and  t at  if  by  statute  compensation  is 
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provided  for  in  a particular 
mode  or  manner,  then  the  officer 
is  confined  to  that  manner  and  is 
entitled  to  no  other  or  further 
compensation,  or  to  any  different 
mode  of  securing  the  same.  (State 
ex  rel.  Lvans  v.  Gordon,  supra)” 


A further  decision  which  we  believe  precludes  the  waiving 
of  the  terms  of  the  statute  is  that  of  .State  ex  rel.  v.  Gordon,  245 
Mo*  12,  wherein  the  Court  said  (l.c.  28): 


"Not  only  is  the  right  to  compen- 
sation dependent  upon  statute,  but 
the  method  or  particular  mode 
provided  by  statute  must  be  accepted. 
On  this  point  the  Kansas  City  Court 
of  appeals  says:  *It  seems  the 
general  rule  in  this  country,  as 
announced  by  the  decisions  and  text- 
writers,  that  the  rendition  of 
services  by  a public  officer  is  to 
be  deemed  gratuitous,  unless  a com- 
pensation therefor  is  provided  by 
statute.  And  further,  it  seems 
well  settled  that  if  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is 
confined  to  that  manner,  and  is 
entitled  to  no  other  or  further 
compensation,  or  to  any  different 
mode  of  securing  the  same.  (Throop 
on  Public  Officers,  oecs.  446,  450; 
Shed  v.  Railroad,  67  Mo.  667,  690; 
Gammon  v.  Lafayette  County,  76  Mo. 
675;  i'll  llama  v.  Chariton  County, 

65  Mo.  645;  Ford  v.  Railroad,  29  Mo. 
App.  616)  Such  statutes,  too,  must 
be  strictly  construed  as  against  the 
officer.  (Ford  v.  Railroad,  supra, 
and  shed  v.  Railroad,  supra/* 

(State  ex  rel.  v.  McCracken,  60  Mo. 
App . l.c.  656 ) " 
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CONCLUSION 


section  5945  provides  for  the  fees  of  the  referee  to 
be  appointed  in  accordance  with  the  provisions  of  said  section; 
it  has  definitely  fixed  the  same  and  has  emphatically  stated  that 
no  other  fees  shall  be  allowed.  We  are  of  the  opinion  that  the 
foregoing  decisions  preclude  any  referee  appointed  under  the 
provisions  of  Section  5945,  supra,  from  receiving  compensation 
in  any  manner  or  mode  other  than  as  set  forth  in  said  statute, 
and  that  you,  as  Superintendent  of  Insurance,  have  no  authority 
to  waive  the  terms  of  said  section. 


Respectfully  submitted, 


OLLIVER  V.  NOLEN, 
Assistant  attorney  General. 


APPROVED : 


<j  . iL . TaYLO  R , 

(Acting)  Attorney  General. 
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SALARIES — FEES — COUNTY  CLERKS:  County  Clerks  shall 
account  for  all  fees  except  two,  and  only  receive 
salary  fixed  hy  1933  Act* 


Decent  or  16,  1936* 


Honor  alio  J*  K.  Oliver 
Clerk  of  the  County  Court 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 

We  acknowledge  receiut  of  your  inquiry  which  is 

as  follows : 

"Section  11811,  1933,  Statutes  pro- 
vide that  *The  aggregate  amount  of 
fees  that  any  clerk  of  the  County 
Court  under  Articles  2 and  3 of  this 
Chapter  shall  be  allowed  to  retain 
for  any  one  year's  service  shall  not 
In  any  case  exceed  the  anount  here- 
inafter set  out. 

In  counties  having  a population  of 
30,000  and  less  than  70,000  persons 
the  clerks  shall  be  allowed  to  re- 
tain v2500* 00  for  themselves,*  • • 

i 


"Section  11781  seta  out  the  fees  of 
County  clerks  which  is  apoarently 
allowed  them  under  section  11811* 

The  greater  amount  of  fees  earned  by 
a County  Clerk  are  provided  for  In 
other  chapters  of  the  Statutes  and 
under  articles  other  than  those 
referred  to  in  the  aforesaid  Articles* 


"The  following  soctlons  include  a 
number  of  those  not  mentioned  In 
section  11781:  6048,  12891,  12886, 

9086,  13563,  18R74,  10879,  10171, 
8253,  10106,  9117,  10086,  7955, 
13492,  13619,  for  taxation  fees, 
9262,  9877  (1933  laws),  10007 


Hon*  J*  R*  Oliver 


2 


December  16,  1936* 


(1933  laws)  10081  and  10111,  711, 

8079  and  8194,  9946  (1933  -awa)  and 
9966  (1933  laws). 

"I  am  particularly  interested  in 
the  fee  provided  in  Section  10081 
and  10111  1929  statutes  for  assess- 
ing merchants  and  manufacturing 
companies  in  Counties  under  Town- 
ship organization*  They  would  soem 
to  me  to  be  non  accountable  foes 
inasmuch  as  they  are  earned  by 
virtue  of  the  fact  that  the  County 
Clerk  is  an  ex  officio  assessor  in 
counties  under  township  organization 
so  far  as  his  duties  with  reference 
to  assessing  merchants  and  manufact- 
uring companies  are  concerned* 

"Will  you  kindly  advise  which  of 
the  fees  accruing  under  the  above 
sections  are  non  accountable? 

Section  11812.  Laws  of  Missouri,  1933.  p*  371. 
refers  to  the  deputies  and  their  compensation  In  tne 
circuit  clerk*a  office,  and  states  that  every  order 
permitting  said  clerk  to  appoint  a deputy  shall  fix 
the  compensation,  etc*,  and  "Jvery  such  order  shall 
be  entered  of  record,  and  a certified  copy  thereof 
shall  be  filed  in  the  office  of  the  county  clerk* " J 

Section  11314,  R*  S.  Mo*  1929*  insofar  as  it 
affects  the  county  clerk*  requires  the  circuit  clerk 
to  file  with  the  county  clerk  a report  of  all  fees 
charged  and  accruing  to  his  office  during  such  month, 
etc*,  and  requires  the  circuit  clerk  to  file  with  the 
county  clerk  duplicate  receipts  of  the  fees  collected 
and  paid  the  county  treasurer*  These  sections  do  not 
designate  any  fee  that  may  be  charged  by  the  count y 
clerk  for  tho  doing  of  the  things  above  set  forth* 

Section  11781,  K.  S*  Mo*  1929,  is  tho  general  fee 
statute  authorizing  tho  county  clerk  to  make  charges* 

Section  12091,  R.  S.  Mo*  *p29,  provides  that  the 
county  clerk  shall  issue  certain  certificates  with  re- 
ference to  wolf  bounties,  etc*,  and  he  "shall  be  entitled 
to  a fee  of  fifteen  cents,  to  be  paid  by  the  parties  to 
whom  the  certificates  are  issued*" 
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Section  12086,  H.  S.  Mo*  1929,  says  the  clerk 
"shall  be  allowed  twenty-five  cents  for  each  affida- 
vit" otc*,  with  reference  to  bounties. 

Section  9085,  H*  5*  ;,fo.  1.129,  authorizes  such 
clerk  to  colloct  certain  fees  under  the  article  deal- 
ing with  chiropody. 

Section  13563,  K*  *»•  Mo*  1929,  authorizes  the 
clerk  to  collect  certain  fees  for  certificates  of 
registration  as  to  dental  matters* 

Section  12874,  K*  S.  Mo.  1929,  is  a similar  law 
with  reference  to  the  collection  of  dog  tax* 

Section  10879,  R.  S*  Mo*  1929,  provides  that  the 
county  clerk  shall  receive  certain  fees  for  filing 
papers  relating  to  drainage  or  levy  districts,  and  for 
issuing  subpoenas,  etc* 

Section  10171,  K*  S.  Mo*  1929,  has  to  do  with 
allowances  to  the  clerk  for  sending  or  conveying  the 
returns  of  any  senatorial  election  into  any  other 
county  in  the  district  as  occas?.on  may  require,  and 
also  fixes  the  compensation  "to  any  messenger  who  may 
be  employed  to  convey  the  rt turnB  of  any  election  re- 
quired by  law  to  be  made  to  the  secretary  of  state,  at 
the  rate  of  five  cents  per  mile,  going  and  returning." 

Section  10106,  K*  S.  Mo*  1929,  has  to  do  with  ped- 
dlers' licenses  and  authorizes  the  county  clerk  to  col- 
lect a fee  of  v&*00  for  recording  the  license,  etc* 

Section  10086,  H*  S«  Mo*  1929,  as  to  merchants' 
taxes  states  the  collector  shall  "at  the  time  of  de- 
livering such  license,  collect  the  sum  of  fifty  rents, 
the  fee  herein  allowed  to  the  clerk  for  issuing  the 
same,  and  twenty-five  cents  each  for  the  bond  and 
statement  to  be  retained  by  the  colloctor  as  his  fee 
for  furnishing  the  same." 

Section  13492,  R*  S*  Mo*  1929,  provides  a fee  of 
vl*00  for  registration, filing  and  certificate  as  to 
nurses  registering* 

Section  13519,  H*  S.  Mo*  1929,  provides  a fee  for 
the  registration  of  osteopathic  physicians* 

Section  10007,  H*  S*  Mo*  1929,  prescribes  the  fee 
allowed  officers  in  the  taxation  and  collection  of  the 
revenue* 


Hon*  J*  R*  Oliver  -4-  December  16,  1936* 


Section  10081,  Lews  of  Missouri,  1931,  p*  360, 
provides  certain  fees  to  the  county  clerk  with  re- 
ference to  the  merchant's  tax,  and  among  other  things 
provides 


# •»  » After  the  county  board  of 
equalization  shall  have  completed 
the  equalization  of  such  statements, 
the  clerk  of  the  county  court  shall 
extend  on  such  book  all  proper  taxes 
at  the  same  rate  as  assessed  for  the 
time  on  real  estate,  and  he  shall, 
on  or  before  the  first  day  of  Oct- 
ober thereafter,  make  out  and  de- 
liver to  the  collector  a copy  of 
such  book,  oroperly  certified,  and 
take  the  receipt  of  the  colle  ctor 
therefor,  which  receipt  shall  specify 
the  aggregate  amount  of  each  kind  of 
taxes  due  thereon,  and  the  clerk 
shall  charge  the  collector  with  the 
amount  of  such  taxes;  and  such  clerk 
shall  receive  as  compensation  for 
making  such  tax  book,  copy,  filing 
statements,  and  certifying  to  same, 
the  sum  of  six  cents  for  each  name 
or  firm,  one-half  payable  by  the 
county,  the  other  by  the  state* 

* ■».* 

Section  10111,  R*  £•  I4o*  1929,  has  to  do  with  manu- 
facturer's tax,  and  says  that  the  county  clerk  s hall 
receive  as  compensation  for  making  the  tax  book,  copy, 
filing  statements,  and  certifying  to  same,  the  sum  of 
six  cents  for  each  name  or  firm,  one-half  payable  by 
the  county,  the  other  b?  the  state* 

Section  5048,  R*  S.  Mo*  1029,  prescribes  a fee  to 
the  county  clerk  for  recording  a mark  under  the  article 
on  booming  and  rafting  companies* 

Section  7111,  R*  S.  Mo*  1929,  says  that  certain 
municipalities  shall  by  ordinance)  fix  compensation  to  the 
county  clerk  for  certifying  and  transmitting  an  abstract 
of  the  property  within  towns  made  taxable  for  state  pur- 
noses* 


Section  8253,  R*  S.  Mo*  1929,  provides  a ffee  to 
county  clerks  under  the  fish  and  game  law,  and  has  this 
further  provision: 
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**•■*•*  which  said  fee  of  fifteen 
cents,  paid  to  said  clerks  shall  be 
retained  by  them  for  such  services, 
and  said  clerks  are  not  required  to 
account  for  the  same  in  their  quart- 
erly or  annual  statements  of  fees* 

* * ■»  +»* 

Section  7936,  R*  &•  Mo*  1929,  provides  a fee  to 
the  county  clerk  for  issuing  a permit  to  move  a house* 

Section  9262,  R*  S*  Mo*  1929,  provides  compensation 
to  the  county  clerk  for  every  one  hundred  figures  in  the 
school  tax  column  on  the  general  tax  book* 

Section  9117,  it*  S.  Mo*  1929,  provides  a fee  to 
the  cotinty  clerk  for  recording  licenses  from  the  State 
board  of  Health* 

Section  9877,  K*  S*  Mo*  1929,  provides  compensation 
to  the  county  clerk  for  making  out  the  tax  book* 

Section  8079,  R*  S*  Mo*  1929,  provides  compensation 
to  the  county  clerk  for  issuing  and  attesting  special 
tax  bills,  as  does  also  Section  8194* 

Section  9946,  H*  S,  Mo*  1929,  provides  compensation 
for  the  county  clerk  for  making  the  back  tax  book* 

Your  inquiry  Is  not  as  to  what  foes  the  county  clerk 
Is  entitled  to  charge,  although  the  multiple  of  sections 
you  have  enquired  about  refer  primarily  to  the  authority 
of  the  county  clerk,  as  such,  to  charge  and  collect  such 
fees  rather  than  the  authority  of  the  county  clerk  to 
retain,  as  his  personal  compensation,  such  fees  when  so 
collected*  Zt  by  no  means  follows  that  the  county  clork 
or  other  officers  authorised  to  collect,  or  charged  with 
the  duty  of  collecting  fees.  Is  thereby  authorized  to 
retain  as  his  own  money  or  compensation  such  fees,  when 
collected,  and  the  above  sections  which  you  mentioned' 

In  your  Inquiry  are  referred  to  in  this  opinion  in  barest 
outline  only  for  such  little  light  as  they  throw  upon  the 
interpretation  of  section  11811,  ^aws  of  Missouri,  1933, 
p*  370,  which  In  part  provides: 
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"*  it  it  eta  cofcntiee  having  a pop- 
ulation of  30,000  and  less  than 
70,000  persons,  the  dorks  shall 
be  alloved  to  retain  ^2500*00  for 
thomselves,  and  shall  be  allowed 
to  pay  for  deputies  and  assistants 
3600 *00;  * e * *•* 

We  assume  that  your  county  has  a copulation  between 
30.000  and  70,000  people*  This  law  passed  in  1933  is  a 
later  expression  of  the  legislative  will  than  the  statutes 
mentioned  in  your  inquiry,  and  stunild  bo  given  full  force 
and  meaning*  Lvery  statute  conferring  upon  an  officer 
authority  to  collect  a fee  as  his  comoensation  should  be 
strictly  construed* 

In  the  case  of  State  ex  rel*  Troll  vs*  brown,  146 
Mo*  401,  1*  c*  406,  the  Supreme  Court  of  this  State  says: 

"It  is  well  settled  that  no  of- 
ficer is  entitled  to  fees  of  any 
kind  unless  provided  for  by  statute, 
and  being  solely  of  statutory  right, 
statutes  allowing  the  same  roust  be 
strictly  construed*  State  ex  rel* 
v.  Wofford,  116  Mo.  220;  Shed  vs. 

Railroad,  67  Mo*  687;  Gammon  v* 

Lafayette  Co*,  76  Mo*  675*  In  the 
case  last  cited  it  is  said:  'The 
right  of  a public  officer  to  foes 
is  derived  from  the  statute*  He 
is  entitled  to  no  fees  for  services 
he  may  perform  as  such  officer, 
less  the  statute  gives it*  When  the 
statute  falls  to  crovide  a fee  for 
services  he  is  required  to  perform 
as  a public  officer,  he  has  no 
claim  floon  the  state  for  compensa- 
tion for  such  services* ' Williams 
v*  Chariton  Co*,  85  Mo*  645*" 

In  the  case  of  State  ex  rel*  vs*  Gordon,  245  Mo*  12, 
1*  c*  27,  the  ’Supreme  Court  of  this  State  declares  as 
follows: 

"Compensation  to  a nubile  officer 
is  a matter  of  statute,  not  of 
contract;  and  it  does  not  depend 
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upon  the  amount  or  value  of  ser- 
vices performed,  but  is  incidental 
to  the  office* 

"Throop  on  Public  Officers  (-ec* 

443)  says:  'It  has  been  often  held, 
that  an  officer's  right  to  his  com- 
pensation does  not  grow  out  of  a 
contract  between  him  and  the  State* 

The  compensation  belongs  to  the  of- 
ficer, as  an  incident  of  his  office, 
and  he  is  entitled  to  it,  not  by 
force  of  any  contract,  but  because 
the  law  attaches  it  to  the  office* ' 

"Ltechem  on  Public  offices  and  Of- 
ficers says:  'Sec*  856*  Unless, 
therefore,  cornoensation  is  by  law 
attached  to  the  office,  none  can 
be  recovered*  A person  who  accepts 
an  office  to  which  no  compensation 
is  attached  is  presumed  to  undertake 
to  serve  gratuitously,  and  he  cannot 
recover  anything  upon  the  ground  of 
an  Implied  contract  to  pay  what  the 
service  is  worth,  »•»»*•» 

"In  Bank  v*  Refrigerating  Co*,  236 
Mo*  414,  Brown,  J*,  speaking  for  the 
court,  says:  'Y.Tien  the  law  requires 
a specific  service  to  be  performed 
by  a public  officer,  he  must  perform 
that  service  regard loss  of  whether 
any  provision  has  bem  made  to  pay 
him  for  same. ' 

"Not  only  is  the  right  to  compensa- 
tion dependent  upon  statute,  but  the 
method  or  particular  mole  provided 
by  statute  must  be  accepted*  On  this 
point  the  Kansas  City  Court  of  Appoals 
says:  'It  seems  the  general  rule  in 

this  country,  as  announced  by  the  de- 
cisions and  textwriters,  that  the 
rendition  of  services  by  a public  of- 
ficer is  to  be  deemed  gratuitous, 
unless  a compensation  therefor  is 
provided  by  statute.  *nd  further. 
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it  seems  well  settled  that  if  the 
statute  provides  compensation  in  a 
particular  mode  or  manner,  then  the 
officer  is  confined  to  that  manner, 
and  is  entitled  to  no  bther  or  further 
compensation,  or  to  any  different 
mode  of  securing  the  same.  * * * #•" 

And  at  oage  29  the  Court  says: 

"As  the  Legislature  may  fix  such 
compensation  to  a public  office  as 
it  soes  fit,  or  none  at  all,  we  can 
see  no  constitutional  objection  to 
its  attaching  such  conditions  as  it 
deems  proper  to  the  payment  of  the 
compensation,  such  conditions  to  be 
binding  upon  any  one  who  thereafter 
enters  upon  such  offl  ce  and  performs 
its  duties.  As  stated  above,  the 
compensation  has  no  relation  to  the 
amount  or  value  of  the  service.  There 
can  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  officer  takes 
the  office  cum  onore.  Having  ac- 
cepted it  with  the  conditions  imposed 
by  the  Legislature,  upon  those  will 
ho  mu^t  depend  for  any  compensation 
at  all,  he  cannot  afterwards  chal- 
lenge the  power  of  the  Legislature 
to  impose  such  conditions.  * * * ■»." 

In  the  case  of  King  vs.  River land  Levee  District, 
reported  at  279  S*  W*  195,  the  Court  says,  1.  c.  196: 

"It  is  no  longer  open  to  question 
but  that  compensation  to  a public 
officer  is  a matter  of  statute  and 
not  of  contract,  and  that  compen- 
sation exists,  if  it  exists  at  all,  . 
solely  as  tho  creation  of  the  law 
and  then  is  incidental  to  the  of- 
fice • Furthermore,  our 

Supreme  Court  has  cited  with  approval 
the  statement  of  the  gen  eral  rule  to 
be  found  in  State  ex  rel.  Wedeklng 
v.  McCracken,  60  14 o.  App.  loc.  clt, 

656,  to  the  effect  that  the  rendi- 
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tion  of  services  by  a public  of- 
ficer is  to  be  deemed  gratutious 
unless  a compensation  therefor  is 
provided  by  statute,  and  that  if 
by  statute  compensation  is  provided 
for  in  a particular  mode  or  manner, 
then  the  officer  is  confined  to 
that  manner  and  is  entitled  to  no 
other  or  further  compensation,  or 
to  any  different  mode  of  securing 
the  same*” 

There  seems  to  be  no  doubt  but  what  every  fee 
authorized  or  collected  by  the  county  clerk  under  any 
of  the  foregoing  sections  should  be  turned  into  the 
county  treasury,  unless  it  be  those  authorized  under 
Section  8253,  it.  S.  Mo.  1929,  and  under  Section  10171 
R.  S.  Mo.  1929,  the  former  of  which  specifically  states 
that  the  clerk  is  not  required  to  account  for  it  in  his 
quarterly  or  annual  statement,  and  the  latter  of  which 
is  a statute  more  in  the  nature  of  provided  expenses 
incurred  by  the  party  delivering  the  election  returns, 
than  it  is  in  the  nature  of  a fee  statute,  though  it 
denominates  such  five  cents  primarily  as  compensation. 
The  trite,  and  sometimes  comprehensive  and  forceful  ex- 
pression that  "A  rose  smolls  just  as  sweet  by  any  other 
name"  comes  to  our  mind  when  arriving  at  the  belief  and 
conclusion  that  this  latter  section  merly  provides  ex- 
pense money  for  delivering  the  election  returns,  as  in 
said  section  provided. 

Section  11814,  Laws- of  Missouri,  1933,  p.  372,  pro- 
vides: 

"It  shall  be  the  duty  of  the  clerks 
of  all  courts  of  record  to  charge 
and  collect,  in  all  cases,  every 
fee  accruing  to  their  offices  under 
the  provisions  of  sections  11785, 

11787,  and  11788,  or  of  any  other 
statute,  ->  -*  ■** 

The  county  court  is  a court  of  record  and  would 
seem  to  come  within  this  statute.  Said  section  further 
provides : 


"•*  -*And  quarterly  such  clerk 
shall  pay  Into  the  county  treasury 
the  amount  of  any  fees  collected 
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in  excess  of  the  Sims  permitted 
to  be  retained  for  services  and 
pay  of  deputies  and  assistants, 
and  every  clerk  shall  be  liable 
on  his  official  bond  for  any  feos 
collected  and  not  accounted  for 
by  him  as  provided  by  law.*  * 


C0MC-.U3I0N. 


It  is  our  ooinion  that  the  county  clerk  of  your 
county  should  collect  all  the  fees  authorized  by  the 
foregoing  or  any  other  statutes  which  provide  for  the 
collection  of  fees  by  him,  but  that  none  of  those  fees 
belong  to  him  except  those  collected  under  the  nrovisions 
of  Section  8253  and  Section  10171,  and  that  it  is  his 
further  duty  to  return  all  such  fees  and  to  account  for 
such  fees  to  the  county,  (the  above  last  two  sections 
excepted)  and  that  bearing  in  mind  the  foregoing,  that 
the  county  clerk's  office  is  on  a salary  basis,  the 
amount  of  which  salary  was  fixed  and  determined  by  the 
1933  Act  of  the  Legislature  abovo  set  forth. 


Yours  very  truly 


BRAD  : T; ATS  ON 

Assistant  Attorney  (General. 

APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General. 


DW:H 
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Schools  and  colleges  within  this  state  now  In- 
corporated, or  hereinafter  incorporated,  teaching 
descriptive  anatomy  are  entitled  to  receive  dead 
bodies  when  complying  with  the  provisions  of 
Article  3,  of  Chro ter  53,  of  R.  S.  Ho*  1929* 


December  16,  1936 


Dr.  M.  D.  Overholser,  Secretary 
Missouri  State  Anatomical  Board 
Columbia,  Missouri 


Dear  Dr*  ‘-'verholser s 


This  will  acknowledge  r eceipt  of  your  letter  of 
recent  date,  requesting  an  opinion  relative  to  our  in- 
terpretation of  the  Anatomical  Law. 


"The  Hohenschuh-Carpenter  College 
of  mbalming,  t.  Louis,  Mo.,  has  made 
a request  to  the  Board  :br  dissection 
material.  My  letter  of  December  2nd 
to  Dr*  S 'hoemaker  (copy  enclosed)  states 
that  in  my  opinion  the  school  is  en- 
titled to  this  material.  Dr*  Terry, 
in  a letter  to  Dr*  Schoemaker  (copy 
enclosed)  feels  that  this  school  is 
not  entitled  to  dissection  material. 

Will  you  please  let  us  have  your  ruling 
on  this  matter?" 


To  the  end  that  a complete  understanding  may  be  had 
relative  to  the  right  of  the  above  college  to  have  dissection 
material,  we  quote  the  letter  directed  by  Dr.  Terry  to  Dr. 
Schoemaker,  which  's  appended  to  your  request  for  an  opinion. 

According  to  the  present  law 
it  would  appear  that  Dr.  Carpenter’s 
claim  for  dissecting  material  has 
support  through  the  Incorporation  of 
his  school  and  the  teaching  of  anatomy. 

I would  not  be  willing  to  accede  to 
this  Interpretation  for  It  certainly 
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wna  not  the  Intention  of  the  lew  to 
distribute  bodies  to  institutions  or- 
ganized for  gainful  purposes.  I think 
that  it  implied  that  the  distribution 
of  bodies  should  be  done  with  the  ut- 
most descretion  as  to  the  responsibility 
to  the  public  in  the  handling  of  them. 
Hiis  is  safe-guarded  at  the  present  time 
by  pitting  the  material  in  care  of  the 
medical  orofesslon.  If  any  undertaking 
concern  can  ncorporate  a school  I think 
it  is  inevitable  that  the  safe-gu-  rding 
will  break  c own  ;o  the  peril  of  the  con- 
tinuance o the  anatomical  law.  I think 
this  Interpretation  should  be  presented 
to  the  ttorney  General  :or  an  opinion 
before  inclu  lng  nn  embalming  school 
in  the  me  bership  of  the  Anatomical 
©arc.  It  would  be  far  better  for  the 
.oorc  ns  now  onst  ituted  to  rece've  and 
deliver  .tor  use  bodies  o the  mbalming 
School  which  should  be  returned  to  some 
institution  represented  on  the  /natomleal 
? ard. n 


e direct  your  attention  to  octlon  9128,  n.  . o., 

1929,  relating  to  the  creation  of  the  natomlcal  o rd, 
wh lch  provides  In  part  as  follows: 


"Professors  and  demonstrators  of 
anatomy  of  the  schools  and  colleges  of 
the  state  of  Missouri,  which  are  now  or 
may  hereafter  become  Incorporated,  Bnd 
in  whtii  said  schools  and  colleges,  des- 
criptive nn<:  demonstrative  anatomy  is 
taught  to  students  in  attendance  at  said 
schools  anc  colleges,  shall  be  and  are 
hereby  constituted  a board  t or  the  dis- 
cos it  Ion  and  delivery  of  dead  human 
bodies,  hereinafter  described,  to  and 
among  such  schools  and  colleges  oe  under 
t e provisions  of  this  article  are  en- 
titled the  ©to.” 


In  the  case  of  ftate  vs.  Thatcher,  92  • . (2),  1.  c. 
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643,  the  court  In  discuss  ng  the  language  of  an  enactment 
said: 


" * > * the  language  of  the  enactment 
la  perfectly  clear  and  unambiguous* 

In  such  case  there  Is  nothing  to  con- 
strue, and  no  Intent  contrary  to  the 
evl  ent  Intent  can  rationally  or 
permissibly  be  Implied*" 


action  9126,  rupra,  unequivocally  states  that  professors 
and  demonstrators  of  anatomy  of  the  schools  end  coheres  of 
this  state  wh  ch  are  now,  or  may  hereafter  become  incorpora- 
te-, rnd  In  which  sold  schools  end  colleges  descriptive  and 
demonstrative  anatomy  Is  taught,  are  constituted  a board 
or  the  disposition  and  delivery  of  dead  human  bo  les*  < a 
part  of  '.he  curriculum  of  the  schools  and  colleges  In  this 
state.  It  Is  necessary  that  descriptive  and  demonstrative  anatomy 
be  tou  ht, 

Mould's  Eedicsl  ictlonnry  defines  descriptive  anatomy 
at  p*  75  os  being! 


"a  study  of  the  separate  and  Indivi- 
dual portions  of  the  body  apart  from 
their  relationship  to  surround ing  parts," 


M monstrator"  is  also  defined  in  mould’s  Medical  Diction- 
ary as  being: 


"one  who  instructs  in  the  practical 
application  of  the  arts  and  sciences," 


©ctlon  9130,  R,  . , ilo,,  1929,  relating  to  the  distribu- 
tion of  dead  bodies,  provides  as  follows i 


* he  secretary  of  the  board  shall  cause 
to  be  distributed  the  bodies  aforesaid 
to  the  schools  and  colleges  mentioned 
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In  section  0123  her oof,  upon  the 
acceptance  anr  compliance  of  snid 
a hool  nn  colle  e with  the  provisions 
of  th:s  article  In  proportion  <o  the 
number  of  students  In  atten  nee  at 
said  schools  nnd  colleges.  In  which 
the  subject  of  anatomy  la  being  tau  ht*” 


action  9131,  K.  • ho*,  1929,  relating  to  ©n  schools 
and  colleges  of  this  state,  shall  accept  rrovlslona  of  th  s 
article,  provl  ee  In  'art  as  follows: 


" he  president  and  secretary  of  such 
school  and  college  In  this  state,  de- 
siring to  accept  the  provisions  of 
th‘8  article,  shall,  within  sixty 
days  of  the  first  day  of  each 1 erm 
of  salcl  school  or  college,  make  and 
umlsh  to  bho  secretary  of  sold 
board  a sworn  statement  setting 
forth  he  number  of  sjbu  rnts  in 
at  tendance  at  said  ac.iool  or  college 
In  w -ch  the  subject  of  anatomy  la  being 
taught!  » * e * » * 


Yox:  will  -art loula  ly  note  that  the  schools  an  colleges 
o.  th  a state  shall,  within  sixty  days  after  he  irst  day 
of  each  term  of  sold  school  or  college,  make  an"  furnish  to 
the  secretary  of  said  board  a sworn  statement  set^ng  forth 
the  number  of  students  In  atten  ance  at  said  school  or  college 
in  wh'ch  the  subject  of  anatomy  Is  being  taught,  «o  court, 
the  legislature  at  the  time  this  section  was  enacted  had  In 
mind  that  the  board  should  make  disposition  of  cend  human 
bo  lea  based  upon  the  number  of  students  In  atten  ance*  It, 
therefore,  becomes  mandatory  upon  the  presl<  ent  end  secretary 
of  such  schools  desiring  dead  human  bodies,  to  make  the  sworn 
statement  set  ing  forth  the  number  of  students  within  sixty 
days  after  the  first  day  of  each  term  of  said  schools  or 
colleges* 

ectlon  9133,  R*  • Mo*,  1929,  relating  to  the  meeting 
of  ‘he  ersons  who  compose  the  /natomicnl  Board  and  the  com- 
pensation of  the  secretory  thereof,  provdes  os  follows: 


he  persona  constituting  the  aforesaid 
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board  shall  meet  on  the  first  Tuesday 
in  July,  fifter  the  ease  e of  th’s  ar- 
ticle, in  Jefferson  City,  Missouri, 
and  organize  by  electing  a president  nd 
secretary  pn^  such  other  officers  ns 
in  their  judgment  may  be  necessary, 
and  shall  thereafter  meet  as  often  ns 
once  in  each  year,  and  at  such  time 
and  rlnce  as  the  board  may  ecide* 

.aid  board  shall  fljc  the  compensation 
of  the  secretary  thereof,  ana  each 
school  or  college  accepting  the  pro- 
visions Q.  this  article  shall  pay  ^o 
the  secretary  of  said  board  a sum  to 
be  fixed  and  determined  hy  seld  1 oard; 
which  shall  i e In  proportion  to  tl-o 
number  of  students  in  attendance  at 
36  Id  schools  ond_  colleges,  os  set 

forth.  .;ja.  0 before, 

nr o viced  for,  or  so  much  per  capita 
for  each  of  said  s tudents;  md  the 
amount  so  fixed  shall  be  paid  to  said 
secretary  by  each  of  the  schools  or 
colleges  accenting  the  nrovisims 
the  eof • (R.  1.  1919,  iec.  7348, )" 


C BCLUqIuW 


Tn  light  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  cny  school  or  college  now  incorporated,  or  herein  iter 
incorporated,  within  this  state,  wherein  the  subject  of  des- 
criptive and  demonstrative  anatomy  is  taug’:t,  is  entitled 
to  receive  dead  human  bodies,  provided  they  accent  the  re- 
visions of  i rticle  3 of  Chapter  53,  i . Vo.,  1929  by  making 
and  furnishing  to  the  secretary  of  the  natomicnl  Board  a 
sworn  statement  within  sixty  cays  of  the  first  d y of  each 
term  of  said  school  or  college  setting  forth  the  number  of 
students  in  attendance  at  said  school  or  college, 

e further  rule  that  the  schools  or  colleges  accepting 
the  provisions  of  the  aforementioned  article  shall  pay  to  the 
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secretary  of  the  .'natonlcal  Board  a sum  wh.ch  Is  fixed  and 
determined  by  said  board  baaed  upon  the  number  of  students 
In  attendance  at  said  schools  and  colleges* 


esi:  ectfully  submitted. 


",.LL  . - TO  E 
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of  faction  *JC  R,  s#  c,  I929. 
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Ceoember  31*  193b* 


J 


Ron,  Lee-Carl  Overstreet, 

University  Attorney, 
University  of  . issouri, 
Columbia,  issouri. 

Dear  Cirt 


This  deportment  is  in  receipt  of  your  request  for  an 
opinion  under  date  of  December  29th  as  follows t 

"The  Board  of  Curators  of  the  University  of 
• issouri  requests  an  opinion  from  you  on  the 
following  matter# 


"From  the  standpoint  of  appointments,  em- 
ployees of  the  University  of  ilissouri  fall 
into  two  groups i 

"1#  Those  who  aro  on  so  called  Tenure, 
who  are  not  re-appointed  each  year,  but  who 
serve,  during  good  behavior,  without  further 
appointment  or  re-appointmentj 

"2#  Those  who,  by  action  of  the  ~oard  of 
Curators,  are  appointed  to  serve,  either  for 
the  calendar  year  or  othor  twelve  months  per- 
iods, and  who  are  re-appointed  at  the  end  of 
each  such  term  of  service# 


"The  question  presented  by  the  Board  of 
Curators  for  your  determiration  is  whether  or 
not  the  re-appointment  of  an  employee  of  the 
University  of  Missouri  of  the  second  group 
named  above,  to  the  sane  position  held  by  him 
under  his  former  appointment,  upon  the  expira- 
tion of  that  appointment,  constitutes  a new  ap- 
pointment, under  the  meaning  of  Section  9^36 
Revised  Statutes  of  Missouri,  1929?" 

Section  9636  R.  S.  Mo#  192 9,  provides  thati 

"Uo  person  who  is  related  by  blood  or  marriage 
to  any  member  of  the  board  of  curators  of  the 
university  shall  be  appointed  to  any  position 
in  the  university  as  officer,  member  of  any 
faculty  or  employe." 
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Salient ine* s Law  Dictionary  defines  the  term  "appointment"  as 
"the  selection  of  a person  to  some  office  or  trust." 

The  second  group  as  outlined  in  your  letter  are  appointed  by  the 
Board  of  Curators  to  serve  for  a definite  period  and  may  at  the  end  of  such 
time  be  reappointed  or  displaced,  subject  to  the  pleasure  of  the  Board  . 

Tour  request  is  limited  only  to  the  second  group  of  employees,  and 
it  is  only  with  this  group  that  we  confine  our  opinion. 

Tour  question  resolves  itself  to  whether  a person  having  served  the 
period  for  which  he  was  appointed,  and  now  being  subject  to  reappointment, 
has  any  speoial  standing  insofar  as  the  prohibited  relationship  is  concerned 
under  Section  9636,  supra. 

In  the  case  of  Warrington  v.  Bobb,  56  S.  W.  (2d)  (Ho.  App.)  835*  1*  °* 
837,  the  court  saidi 

"Of  oourse  our  prime  duty  is  to  give  effect  to 
the  legislative  intent  as  expressed  in  the 
statute,  and  to  that  end  there  are  many  con- 
siderations to  guide  us.  For  instance,  the 
object  which  the  Legislature  sourht  to  attain 
by  a statute,  and  the  evil  which  it  sought  to 
remedy,  may  always  be  considered  to  ascertain 
its  intent  and  purpose  (Straughan  v.  Meyers, 

268  Mo.  580,  187  3.  n.  1159;  Ross  v.  Ry.  Co. 

Ill  Mo.  18,  19  S.  ft.  541)*" 

We  may,  then,  in  ascertaining  the  meaning  of  Section  9636,  supra, 
properly  ask  what  was  the  evil  which  the  Legislature  sought  to  remedy? 

The  evil  was  olearly  the  appointment  of  individuals  by  the  Board  with- 
in the  prohibited  relationship.  Is  the  evil  removed  by  virtue  of  the  fact 
that  the  employee  has  already  served  a ter*?  In  our  opinion,  the  same  evil 
exists  for  a person  subjeot  to  reappointment  stands  in  a natural  position 
of  preference  or  influence  by  virtue  of  the  existing  relationship. 

It  may  be  said,  however,  that  the  employee  should  not  be  penalised  if, 
after  proving  satisfactory,  he  finds  himself  within  the  prohibited  relationship. 

The  statute,  however,  makes  no  exceptions.  It  states  in  clear  and  un- 
ambiguous language  that  "no  person”  within  the  prohibited  relationship  shall 
be  "appointed",  and  we  are  of  the  opinion  that  this  prohibition  remains 
whether  same  be  termed  a reappointment,  new  appointment  or  any  other  kind  of 
appointment. 

Respectfully  submitted. 


m.  cm  SA.YER3, 

APPROVED*  Assistant  Attorney  General. 


j:  e" : "tayCc®  , 

(Acting)  Attorney  General. 


GOVEHEJOB:  Cannot  offer  r under  Sec.  3589,  R.3,  Mo.  1929  unless 

some  per  n be  charged  with  a felon'  )r  convicted  of  a. 
felony  ana  flea  from  justice. 


I 

L 


March  18,  193d. 


Honorable  Guy  B.  Parle, 
Governor  of  Missouri, 

Jeff arson  City,  Missouri. 


Dear  Governor  Park: 


This  department  received  from  you  on  March 
16  & request  for  the  construction  of  Section  3589 , a.o.  Mo. 
1929,  your  precise  question  being  as  follows : 

"Kindly  advise  me  whether  under 
ejection  3339,  ft.o.  of  Missouri, 

1929,  or  under  any  other  author- 
ity, I am  authorised  to  issue  a 
reward  under  the  circumstances 
as  narrated  in  the  letter,  a 
copy  of  which  % enclose." 


attached  to  your  letter  is  a copy  of  a letter 
received  from  the  Honorable  William  H.  napp,  Prosecuting  Attorney 
of  Boone  County,  wherein  he  makes  the  following  request  of  you 
in  connection  with  the  recent  death  of  Mrs.  Eula  Horthcutt  of 
Columbia,  Mo. t i 

"Mrs,  Hula  Northeutt  was  killed 
at  her  home  here  in  Columbia  op 
the  3rd  day  of  July,  1933,  and  as 
yet  we  have  been  unable  to  solve 
the  crime,  I asked  the  County 
Court  Saturday  of  last  week  to 
offer  a reward  for  the  arrest  and 
conviction  of  the  person  or  per- 
sons who  committed  the  crime  and 
it  made  such  an  order  this  morning. 

The  Court  fired  the  amount  of  the 
reward  at  $408.00.  If  you  will 
offer  a similar  reward,  it  is 
possible  that  something  can  be  done." 


Bon,  Guy  B.  Pa*  -2-  Marety.  Is*  1956. 


Section  3539 , iUd.  ko.  1929  provides; 

"If  e person  charged  with  or 
convicted  of  a felony  shall 
bfeak  prison,  escape  or  flee 
from  justice,  and  abscond  or 
s secrete  himself,  the  Governor 

of  this  state  may,  if  he  dee® 
it  expedient,  offer  any  reward, 
not  exceeding  three  hundred 
dollars,  for  the  apprehension 
and  delivery  of  such  person  to 
the  custody  of  such  sheriff 
or  other  officer,  as  he  nay 
direct," 

This  section  is  found  under  article  VIII,  Chapter  29,  the 
general  caption  being'1  Extradition  and  Arrest  of  fugitives  From 
Justice".  While  it  might  be  conceded  that  every  man  who  commits 
a crime  and  fla.es  is  a fugitive  from  justice,  the  statute  appears 
to  contemplate  that  either  of  two  conditions  must  exist  before 
the  Governor  may  offer  the  reward  mots  exceeding  three  hundred 
dollars,  l.e. , the  person  must  be  charged  with  a felony  or  must 
be  convicted  of  a felony. 

The  letter  from  Mr.  SJapp  states  that  the  crime  has  not  been 
solved.  He  does  not  request  you  as  Governor  to  offer  a reward  for 
any  designated  person*-- his  letter  purports  to  be  a request  for  a 
reward  for  the  arrest  and  conviction  of  the  person  or  persons  who 
committed  the  crime.  Without  any  suggestion  as  to  who  may  ha vs 
committed  the  crime,  and  no  one  is  mentioned  as  being  charged  with 
the  crime,  the  County  Court  of  Boone  County,  in  offering  the 
reward,  does  so  under  dec.  3500,  d.d.  Mo.  1929,  which  is  as 
follows; 

"Whenever  the  county  court  of 
any  county  in  this  state,  or 
any  two  judges  thereof  in  vaca- 
tion, shall  be  satisfied  that 
any  felony  has  been  c omitted 
in  said  county,  such  court  or 
judges  may,  at  their  discretion, 
offer  a standing  reward  of  not 
exceeding  five  hundred  dollars 
for  the  apprehension  and  arrest 
of  the  person  or  persons  com- 
mitting the  same,  which  reward 
shall  be  paid  out  of  the  county 
treasury*  hut  in  no  instance  shall 
any  reward,  or  any  part  thereof, 
be  paid  to  any  person  who  may 
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he  entitled  thereto  until 
final  conviction  of  the 
defendant.1* 


Ton  will  note  from  the  above  section  that  it  is  not  essen- 
tial for  a person  to  be  charged  with  or  to  have  been  eonvieted 
of  a felony  before  the  County  Court  is  authorized  to  offer  the 
reward  not  exceeding  fivd  hundred  dollars,  as  the  statute  states 
"Whenever  the  county  court  * * * shall  be  satisfied  that  any 
felony  has  been  committed  in  said  county*  * * " 

The  only  decision  in  the  3tate  of  Missouri  that  we  are  able 
to  locate  bearing  on  the  question  is  that  of  State  ex  rel.  v. 
Auditor,  61  Mo*  363,  in  which  the  facts  were  as  follows  (l.c.  365) 

"In  1366,  in  the  month  of 
February,  the  Governor  of  the 
State  Issued  a proclamation 
reciting  that  four  persons 
named  were  guilty  of  murder; 
that  they  had  all  fled  from 
justice  and  were  still  at 
large , a reward  of  $300  was 
offered  for  the  apprehension  of 
any  one  of  them,  and  a delivery 
to  the  sheriff,  and  a particular 
description  of  each  fugitive 
was  appended  to  the  proclamation, " 

and  further  enlightening  on  the  fact  that  the  reward  must  be 
offered  for  the  apprehension  of  the  person  charged  with  a crime 
or  convicted  of  a felony,  the  Court  states  (l.c.  369-370) : 

"Conceding  that  this  decision  is 
applicable  to  the  action  of  the 
Governor  of  Missouri  in  issuing  a 
> proclamation  for  a fugitive,  the 
concession  would  only  lead  tof  the 
conclusion  that  the  propriety  of 
the  Governor's  action  could  not  be 
questioned,  and  it  may  be  further 
admitted  that  the  proclamation  was 
conclusive,  that  the  persons  adver- 
tised were  indicted  as  stated,  and 
that  they  were  at  its  date  fugitives 
from  justice,  although  the  Governor 
say  upon  these  points  have  been 
misled  by  the  information  he  received. 

But  it  does  not  follow  from  this 
that  the  arrest  of  the  persons 
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advertised,  as  fugitives  would 
authorize  the  payment  of  the  re- 
ward offered,  if  it  appeared  that 
at  the  time  of  their  arrest  they 
were  not  in  fact  fugitives  from 
justice,  but  living  openly  and 
notoriously  at  their  usual  places 
of  abode,  without  any  concealment, 
and  accessible  by  the  officers  of 
the  lew  at  all  times.  The  parties 
•named  in  the  proclamation  may  have 
been  at  its  data  fugitives  from  jus- 
tice. jit  the  date  of  the  arrest, 
seven  years  after  the  proclamation 
Issued,  it  is  agreed  they  were  not 
fugitives.  The  reward  is  offered  to 
seeure  fugitives  from  justice,  and 
not  to  seeure  the  delivery  of  a person 
not  a fugitive,  and  who  can  be  arrested 
by  the  sheriff  at  any  time  he  pleases.” 

Section  3589,  supra,  has  remained  on  our  statute  books  in 
its  present  terms  for  more  than  fifty  years.  We  sure  unable  to 
locate  any  other  statute  which  has  any  bearing  on  the  question. 

We  call  your  attention  to  the  fact  that  Section  3589  leaves 
the  matter  entirely  to  your  discretion  by  stating  "The  Governor 
* * * if  he  deem  it  expedient”;  however,  it  is  our  opinion  that 
even  though  you  as  Governor  deem  it  expedient  and  desire  to  offer 
a reward,  you  cannot  exceed  the  power  given  you  by  the  plain  wording 
of  the  statute.  Crawford  v.  3pennsy,  21  111.  288. 

The  supreme  Court  of  California,  in  discussing  a section  of 
the  statutes  similar  in  nature  to  that  of  the  Missouri  section,  in 
the  case  of  Lees  v*  Colgan , 52  Pae.  l.c.  503,  said: 

"The  governor  of  the  state  offered 
this  reward  by  virtu#  of  the  ai^hor- 
ity  found  in  section  1547  of  the 
Penal  Code,  and  that  section  declares j 
TThe  governor  may  offer  a reward  not 
exceeding  one  thousand  dollars,  payable 
out  of  the  general  fund,  for  the 
apprehension:  (1)  * * * (2)  any 
person  who  has  committed  or  is  charged  with 
the  comnissioa  of  an  offense  punishable 
with  death. * It  will  be  observed  that 
the  power  of  the  governor  is  limited 
to  offering  rewards  for  the  apprehension 
of  certain  criminals.  ***** 
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Section  3589,  supra,  authorises  you  to  offer  & reward 
of  not  exceeding  three  hundred  dollars  for  the  apprehension  of 
a person  who  is  charged  with  or  convicted  of  a felony,  who 
breaks  prison  or  who  flees  from  justice,  if  you  deem  it  expedi- 
ent. In  the  instant  case,  as  stated  by  Mr.  Sapp,  Mrs.  Northcutt 
was  killed  at  her  home  and  the  authorities  have  been  unable  to 
solve  the  crime;  therefore,  no  one  can  be  named  as  the  probable 
murderer  and  as  a result,  no  one  is  charged  with  the  crime. 

It  is  the  opinion  of  this  department  the  statute  contem- 
plates that  the  Identity  of  the  murderer  must  be  known,  end  in 
issuing  your  proclamation  it  will  be  necessary  for  you  to  mention 
the  name  of  the  person  charged  with  the  crime.  This,  you  cannot 
do  under  the  information  presented  to  you.  We  are  therefor©  of 
the  opinion  that  you  cannot  comply  with  the  request  of  Mr.  Sapp 
that  you  offer  a reward  similar  to  the  reward  offered  by  the 
County  Court  of  Boone  County. 


Bespcetfull y aubmi tt ©d , 


OLLIfliiB  W.  BOLES?, 
assistant  attorney  General. 


apPBOVED: 


Tmrrr^mmr^z 

(acting)  attorney  General. 
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SUiVEYUtS:  ) 

COUNTY  OFFICERS:  ) 


Removal  from  county  no  disqualifies 
for  office  under  Section  jl1571,  R. 
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Governor  Guy  B.  Park 
Executive  Office 
State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Park: 


This  Is  to  acknowledge  receipt  of  your  letter 
of  March  19th,  as  follows: 

"A  peculiar  situation  has  arisen  on 
which  I desire  your  opinion* 

"A  duly  elected  county  surveyor  has 
removed  from  the  county  from  which 
he  was  elected.  The  County  Court 
has  declared  the  office  vacant.  Is 
there  any  law  In  Missouri  which  makes 
the  office  of  county  surveyor  vacant 
upon  his  removal  from  the  county  in 
which  he  was  elected  to  that  officef* 


We  shall  assume  that  the  surveyor  has  removed  from 
the  county  and  changed  his  residence  and  also  that  he  has 
not  moved  from  the  State  of  Missouri. 

For  the  qualifications  on  eligibility  of  public 
officers  in  Missouri  we  must  look  to  the  Constitution  and 
the  statutory  provisions  therefor.  Section  10,  Article 
VIII  of  the  Missouri  Const J tutlon,  adopted  February  26, 
1924,  is  exactly  the  same  as  Section  12,  Article  VIII, 
Constitution  of  1875,  and  provides  as  follows: 
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"No  person  shall  be  elected  or  appoint- 
ed to  any  office  In  this  state,  civil 
or  military,  who  is  not  a citizen  of 
the  United  States,  and  who  shall  not 
hove  resided  in  this  state  one  year 
next  preceding  his  election  or  appoint- 
ment, 11 

And  Section  11571,  R,  S.  Mo.  1929,  pertaining  to  "county 
surveyors"  provides: 

"At  the  November  election  in  the  year 
1C68,  and  every  four  years  thereafter, 
the  qualified  voters  of  each  county 
shall  elect  some  suitable  person  as 
county  surveyor,  who  shall  hold  his 
office  for  four  years,  and  until  his 
successor  is  elected,  commissioned 
and  qualified.  The  present  incum- 
bents may  remain  in  office  until  the 
persons  elected  at  the  time  aforesaid 
are  duly  commissioned  and  qualified," 

It  will  be  noted  that  said  Section  11671  provides 
that  "the  qualified  voters  of  each  county  shall  elect  some 
suitable  person  as  county  surveyor •"  The  statutory 
quaiii ibations,  TTTer^forS,  ahe  tnat  the  surveyor  shall  be 
suitable  person. 

Punk  & Wagnall*s  Standard  Dictionary  defines 
"su  table":  a3  fit  or  adapted  for  a specified  purpose. 

In  an  early  case  in  Missouri  - State  ex  rel, 
Attorney-General  v.  Woodson,  41  Mo,  227,  1,  c,  230,  the 
court  said: 


"The  power  of  the  state  to  declare  in 
its  fundamental  law.  or,  when  that  la 
silent  upon  the  subject,  by  legislative 
enactment,  what  shall  constitute  the 
test  of  eligibility  to  office,  is  as 
clear  and  unquestioned  as  is  the  power 
to  fix  the  qualifications  of  voters." 


, Th«  state  may  fix  the  qualifications,  of , those, who 
shall  hold  state  offices  and,  subject  to  such  limitations 
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as  may  be  'm  osed  by  the  State  Constitution,  such  power 
nay  be  exercised  by  the  State’s  Legislature,  46  Corpus 
Juris,  p,  936.  And  at  page  938,  Section  35,  of  the  same 
text,  it  is  said: 

"In  the  absence  of  a constitutional 
or  statutory  provision  residence  with- 
in the  district  over  which  the  Juris- 
diction of  the  officer  extends  is  un- 
necessary to  eligibility," 


In  Mechem  on  Public  Officers,  Section  438,  page 
280,  it  Is  said: 

"Where  the  law  thus  requires  the 
officer  to  Fes ide  within'  the  cTTstrict 
which  he  represents,  an?  a fortiori 
so  where  it  expressly  declares  that 
his  removal  from  the  district  shall 
create  a vacancy,  a permanent  removal 
from  the  district  represented  will  be 
deemed  an  abandonment  of  the  office 
and  a vacancy  will  result," 


And  conversely,  where  the  law  does  not  require  one 
to  reside  In  a district,  a removal  of  an  officer  from  the 
district  does  not  create  a vacancy  in  the  office. 

Section  11571,  supra,  has  been  carried  forward  in 
the  different  revisions  of  the  statutes  in  almost  identical 
form  since  1855.  It  is  a well  known  fact  that  at  the  time 
of  the  enactment  of  this  statute  (1855)  that  Missouri  was 
sparsely  settled  and  that  many  counties  had  not  been 
organised.  All  lands  at  that  time  had  not  been  surveyed 
and  surveying  was  an  important  and  a very  necessary  pro- 
fession. A surveyor  had  to  have  special  training  ana 
equipped  to  do  technical  work.  At  that  early  date  there  was 
much  surveying  and  a surveyor's  services  were  in  great  de- 
mand. It  may  have  been  then  that  there  was  no  competent 
surveyor  in  many  counties  and  residential  qualification  was 
not  required:  and  the  only  statutory  qualifications  then, 
as  now,  were  that  he  be  a suitable  person  and  the  residents 
of  the  respective  counties  were  permitted  by  statute  to 
elect  one  who  did  not  reside  in  said  counties.  This  may 
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throw  some  light  on  the  reason  for  the  statute  not 
requiring  a residential  qualification.  Therefore,  in 
the  absence  of  any  constitutional  or  statutory  qualifi- 
cation that  a surveyor  r side  in  the  county  from  which 
he  was  elected,  we  cannot  say  that  a surveyor  might  not 
move  from  the  county  from  which  he  was  elected  and 
thereby  lose  his  office. 

By  an  examination  of  the  statutes  of  Missouri 
specific  qualifications  are  required  before  one  may 
hold  certain  offices  and  it  is  provided  in  some  cases 
that  officers  must  be  residents  of  the  township,  county 
or  district  from  which  they  were  elected  or  appointed, 
and  in  other  cases  residence  is  not  a prerequisite  to  the 
holding  of  the  office. 

It  is  also  significant  that  under  the  County  High 
way  Engineer  Act,  Article  8,  Chapter  42,  R.  S.  Mo.  1929, 
and  particularly  Section  8011  of  said  article  and  chapter, 
it  is  provided  that  the  county  court  of  some  of  the  counties 
in  this  State  may,  in  their  discretion,  sp  point  the  county 
surveyor  of  their  respective  counties  to  the  office  of 
county  highway  engineer,  provided  he  is  thoroughly  quali- 
fied and  competent,  as  required  by  this  article:  and  the 
requirement  of  the  qualifications  of  a county  highway 
engineer  under  Section  8009,  R.  S.  Mo.  1929.  is  that  he 
shall  be  a resident  of  the  State  of  Missouri,  and  shall  be 
skilled  in  the  laying  of  drains  efc.  And  in  other 
counties  the  surveyor  is  ex  officio  county  highway  engineer. 
Section  £020,  R.  S.  Mo.  1929. 

It  i3,  therefore,  our  opinion  that  if  the  surveyor 
in  question  has  the  constitutional  and  statutory  qualifi- 
cations to  hold  the  office  of  surveyor,  that  the  fact  that 
he  has  removed  from  the  county,  and  not  outside  the  State, 
does  not  in  itself  create  a vacancy  in  that  office  and 
constitute  an  abandonment  of  same,  if  said  surveyor  is 
ready,  able  and  willing  to  perform  all  of  the  duties  of 
said  office. 


Very  truly  yours. 


APPROVED: 

COVELI.  R.  HEWITT 
Assistant  Attorney-General 


JOKHT.  Rffi-TOW,  JrT~ 

(Acting)  Attorney-General. 
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COUNTY  SUPERINTENDENT  OF  SCHOOLS  - Blanks  and  records  to  be 

supplied  by  whom;  Budget  of  County  Supt  - how  it  can  be  spent. 
TeACRc.R  ’ EXAMINATION  FEES  - For  what  fees  are  to  be  used. 
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Honorable  Raymond  H.  Patterson 
Superintendent  of  Schools 
Galena,  Missouri 


Dear  Sir: 


FILED 


Your  request  for  an  opinion  dated  April  11, 
1936  reads  as  follows; 

"If  at  all  possible  I would  like  you r 
ruling  on  the  following:  The  county 
court  says  that  they  are  only  to  pay 
my  salary,  postage,  stationery,  and 
mileage  and  that  this  comes  from  section 
9461.  They  say  that  this  section  says 
that  all  necessary  blanks  shall  be  fur- 
nished from  the  Ctnte  Supt*  of  Schools. 
Perhaps  thnt  is  so  os  to  blanks  but  not 
os  to  records  for  my  office. 

"I  am  enclosing  three  records  that  I 
claim  to  be  necessary  to  run  my  office. 

The  county  court  says  that  they  should 
not  be  paid  for  by  the  county  court, 
but  by  the  state  or  funds  that  I have 
from  teachers • examine  tions , of  which 
I am  sure  you  c annot  use  for  records 
for  the  office. 

"My  budget  was  approved  by  the  county 
court  and  by  the  state.  I have  a budget 
of  *50.00  for  printing.  These  records 
are  the  first  that  I have  used  of  my 
budget  and  their  cost  is  only  $12.00. 

Of  what  value  is  a budget  to  a county 
officer,  are  they  entitled  to  go  ahead 
and  carry  out  their  budget  according  to 
their  plan  when  it  was  made? 

"For  what  is  the  examination  fee  to  be 
used  for?" 
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Your  request  contains  three  questions,  which 
may  be  stated  as  follows: 

(1)  7/ho  shall  supply  office  records  for 
the  use  of  the  county  superintendent 
of  schools?  Should  the  county  court 
or  the  state  superintendent  of  a chools 
supply  them,  or  should  they  be  paid  out 
of  receipts  from  teachers*  examinations? 

(2)  '.Yho  has  the  right  to  say  how  and  for 
what  the  printing  budget  approved  by 
the  county  court  shall  be  spent,  pro- 
viding the  exnendlture  is  for  something 
within  the  categorical  class  approved? 

(3)  For  what  is  the  fee  obtained  by  the 
county  superintendent  from  teachers* 
examinations  to  be  used? 


Section  9456,  R.  S.  Mo.  1929  reads  as  follows: 

" * said  county  court  shall  supply  the  su- 
perintendent with  all  necessary  record 
books,  stationery  and  postage  stamps  for 
properly  conducting  the  business  of  his 
office,  and  shall  allow  all  necessary  print- 
ing of  notices  and  circulars  of  information, 
the  same  to  be  paid  for  by  warrant  drawn 
upon  the  county  trea surer • " 


The  statute  explicitly  states  that  all  necessary 
record  books  shall  be  supplied  by  the  county  court.  It 
is  a logical  implication  and  reasonable  deduction  that 
the  Legislature  contemplated  under  the  clause  "shall 
supply  record  books  for  properly  conducting  the  business 
of  his  office",  th«t  the  term  "record  books"  meant  such 
a system  of  statistical  records  as  would  be  necessary  to 
carry  on  an  efficient  office.  The  term,  therefore,  en- 
compasses and  includes  books,  cards  and  other  papers 
that  go  to  make  up  the  necessary  records  of  the  office. 
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The  narrow  and  strictly  literal  interpretation  of  the 
statute  is  not  to  be  taken,  the  courts  of  Missouri 
having  shown  a liberal  attitude  in  a case  involving 
similar  statutes. 

Section  9461,  R.  S.  Ho* 1929  provides  for  the 
furnishing  of  blanks  to  school  Officers: 

"All  necessary  blanks  required  by  school 
officers  shall  be  furnished  by  the  state 
superintendent  to  the  county  superintendent, 
who  shall  immediately,  upon  the  receipt  of 
the  same,  supply  the  clerk  of  each  district 
in  their  respective  counties  with  the  same, 
the  form  of  such  blanks  to  be  determined  and 
indicated  by  the  state  superintendent  as 
provided  by  law;  end  all  necessary  expenses 
incurred  by  the  superintendent  for  postage 
and  stationery  in  supplying  the  districts 
of  his  county  with  blanks,  laws,  reports 
and  circulars  of  information  shall  be  paid 
for  annually  out  of  the  county  t re nsury, 
upon  an  order  from  the  county  court,  based 
upon  an  itemized  statement  of  the  superin- 
tendent, accompanied  by  corresponding 
vouchers." 


This  section  refers  to  school  officers  only.  A 
"school  officer"  is  "one  whose  office  pertains  solely  to 
the  management  of  schools".  33  Minn.  530.  Missouri  cases 
have  held  this  to  apply  to  district  clerks,  school  directors, 
and  county  superintendents,  among  others.  Any  blank  re- 
quired for  reports  by  any  of  the  above  are  to  be  supplied 
by  the  state  suoerintendent.  Other  reports,  not  of  this 
nature,  but  necessary  to  properly  conducting  the  county 
superintendent's  office,  must  be  paid  for  by  the  county. 

It  must  be  remembered,  that  it  is  wholly  a matter 
of  fact  in  determining  under  which  statute  the  blanks  used 
by  the  county  superintendent  of  schools  falls.  If  they  are 
records  for  the  use  of  the  superintendent's  office  solely  or 
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are  from  the  teachers,  the  county  pays  for  them.  If 
they  are  records  to  be  filled  In  by  the  school  officers, 
then  the  state  pays  for  them. 

The  County  3udget  Law,  Laws  Of  Missouri,  1933, 
page  340,  repealed  only  those  laws  in  conflict  with  it 
and  changed  in  no  way  those  statutes  under  which  the  county 
court  was  made  liable  for  expenses  and  salaries  of  county 
officials.  The  restraining  feature  of  the  budget  Law  is 
that  the  officials  cannot  exceed  their  budget.  As  to  the 
expenditure  of  the  budget,  the  officer  may  spend  the 
budget  as  he  sees  fit  as  long  as  it  is  a lawful  expenditure, 
and  if  the  county  court  refuses  to  approve  It,  he  may  force 
them. 

In  bwing  vs.  Vernon  County,  216  Mo.  681,  It  Is 

said: 

"The  county  is  bound  to  provide  Janitor  ser- 
vice for  the  office  of  recorder  of  deeds  and 
when  the  coun ty  court  does  not  do  so,  the 
recorder'  may  pay  it  “Himself  and  enforce  re- 
imbursement. n 


It  must  be  noted  that  the  county  officer  should 
be  stire  that  the  expenditure  is  lawful  under  the  statute 
to  avoid  making  himself  personally  liable. 

Section  9475,  R.  S.  Mo.  1929  provides  for  what 
the  examination  fee  Is  to  be  used: 

"The  fees  so  collected  shall  be  used  for 
the  payment  of  the  expenses  of  teachers 
associations  and  teachers*  meetings  authorized 
by  this  chapter  - at  least  thirty  per  cent, 
being  set  apart  and  used  for  this  purpose  - 
and  for  the  expenses  Incident  to  the  grading 
of  papers  and  issuing  certificates  of  ap- 
plicants for  license  to  teach.  The  county 
superintendent  of  public  schools  shall  remit 
to  the  state  superintendent  five  cents  for 
each  subject  written  by  each  applicant, 
whose  papers  are  sent  to  the  state  suoer In tendent 
of  schools." 
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CONCLU:'  ION* 


It  Is,  therefore,  the  opinion  of  this  department 
that  the  county  must  pay  for  all  necessary  office  records 
for  properly  conducting  the  office  of  the  county  superin- 
tendent of  schools.  The  stste  is  to  provide  ell  blanks 
for  a report  from  school  officers.  The  county  superintendent 
can  spend  the  budget  for  anything  that  is  lawful  under 
those  statutes,  providing  for  what  the  county  must  pay  as 
expenses. 


The  examination  fees  must  be  used  for  the  pay- 
ment of  the  expenses  of  teachers'  associations  and  teachers' 
meetings  authorized  by  statute  - at  least  thirty  ner  cent 
being  set  apart  for  this  and  used  for  this  purpose.  They 
are  also  used  for  expenses  incident  to  grading  of  papers 
and  issuing  certificates.  The  county  superintendent  shall 
pay  five  cents  for  each  subject  3ent  to  the  state  superin- 
tendent. 


Respectfully  submitted. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JcW  V T?CF7MAr,"'Jr" 

(Acting)  / ttorney  General 
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CORONERS  ) . Coroners  are  required,  whenever  they  have  in 
U2AP  BODIES  ) their  custody  the  body  of  a deceased  person 

to  be  buried  at  public  expense,  to  communicate 
with  the  secretary  of  the  Anatomical  Board  for 
disposition  of  said  body. 


ec ember  16 , 1936 


O'*.  Louis  • acberg 
or oner 

1300  ls~k  venue 
S • L uis,  Missouri 

De-  r Lr*  Laeberg: 


It  s will  acknowledge  receipt  of  your  letter,  re- 
questing an  opinion,  which  reads  as  follows t 


"Dr.  £•  M.  ehoemoker,  Secretary  of  the 
local  Anatomical  Board,  came  in  o see 
m©  a few  days  ago  in  reference  to  the 
disposition  of  dead  bodies  which  the 
Coroner’s  office  of  St,  Louis  hereto- 
fore has  seen  fit  to  s end  to  1 otters 
Held,  which  is  a burial  ground  provi- 
ded by  the  City  of  L t.  Louis  for  all  un- 
claimed bodies. 

’’Under  the  enclosed  paper  (Notification 
to  Anatomical  oord).  Dr.  Scho©  aker 
claims  that  I should  turn  over  to  him  all 
unci  imed  bodies  wh  ch  I would  ordinarily 

fa  ign  to  otters  Field#  * *■  * * * 

”'he  question  naturally  arises  - how  long 
does  he  body  of  such  deceased  which  comes 
unier  the  oroner’s  attention  belong  to 
him?  Coes  that  ownership,  if  you  will, 
of  the  body  tormina te  at  the  close  of  the 
Inquest  or  at  the  burial?  Or  do  those 
bodies  remain  he  property  of  the  coroner 
in  nerpetuam?” 

We  irect  your  attention  to  Section  11626,  R.  r.  o., 
1929,  .relating  to  when  it  is  the  duty  of  the  coroner  to 


2 r,  iadberg 
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bury  the  body  of  a dead  human  being,  which  rends  Ln  part  ns 
follows : 

"'Whenever  sn  nquest  shnll  be  held. 

If  there  be  no  relative  or  friend  of 
the  deceased,  nor  nny  person  willing 
to  bury  the  body,  nor  nny  person 
whose  duty  it  Is  to  attend  to  such 
burial,  the  coroner  shell  procure 
o cheap,  plain  coffin,  and  cause  a 
grave  to  be  dug  and  the  body  to  be 
conveyed  thereto  and  buried," 


Your  attention  is  further  directed  to  : action  9129,  of 
R.  S.  Mo«,  1929,  relating  to  the  disposition  of  bodies  of 
paupers,  wl Ich  reeds  in  part  as  follows: 


"iuper intencents  or  wardens  of  peniten- 
tiaries, houses  of  correction  and  bridewells, 
of‘  hospitals,  '.nsnne  asylums  and  poor- 
houses,  nnd  coroners,  sheriffs.  Jailers, 
city  nnd  co’  nty  undertakers,  and  all 
other  state,  county,  town  or  c ty  officers 
ln  whose  custody  the  body  of  any  deceased 
person,  required  to  be  burled  at  nubile 
expense,  snail  !e  and  are  hereby  requvred 
limed  la  tely  to  not  ify  the  secretary  of 
the  board  of  distribution,  whenever  any 
such  body  or  bodies  come  to  his  or  tholr 
possession,  charge  or  control,  and  shall 
thereafter  dispose  of  stich  body  or 
bodies,  as  the  secretary  of  the  state 
board  may  direct:  ****■»  ", 

It  is  obvious  that  when  one  has  read  each  of  the  above 
quoted  parts  of  the  statutes  that  there  might  be  a conflict 
between  the  two  and,  ln  this  respect,  we  must  necessarily 
construe  the  statutes  in  light  of  the  object  to  be  attained 
by  each  of  the  respective  statutes. 

In  the  case  of  Coates  and  Hopkins  Realty  Co,  vs,  Kmsas 


#3  r.  Padberg 


December  16,  1936 


ity  Te  ’m  nrl  Railway  ompsny,  43  • • (2nd),  1.  c,  822, 

the  court  said: 


"»  11  provisions  of  lew  on  one  topic 
should  be  considered  in  determining 
the  meaning  of  any  particular  portion 
thereof  * * * and  such  a construction 
should  be  given  to  the  latter  as  will 
keep  all  the  provisions  of  law  on  he 
same  subject  In  harmony,  and  give 
effect  to  all,  when  oossible,’  » ■»  # 

-t  *.  ’.Then  statutes  appear  to 
be  In  conflict.  It  Is  the  duty  of 
the  court  to  harmonize  them.  If  possi- 
ble, according  to  the  general  legisla- 
tive Intent," 


Cons  coring  ection  11626,  supra,  we  find  that.  In 
event  an  'ncuest  be  held  by  the  coroner  and  there  being 
no  relatives  or  riencs  of  the  cecensed,  or  any  person 
will In  to  bury  the  body.  It  becomes  the  duty  of  the 
coroner  to  attenr  to  such  burial.  Section  9129,  supra, 
makes  t the  duty  o the  coroner  whenever  the  body  of  any 
deceased  'arson  is  to  be  buried  at  public  expense,  to 
iaunedin tely  notl  y th9  secretary  of  the  board  of  distri- 
bution, wb.  ch  secretary  shall  have  t he  r lght  to  direct 
In  whet  manner  nnd  how  a body  may  be  disposed  of.  Of 
perforce,  someone  must  be  charged  with  the  duty  of  burying 
the  oodles  of  recessed  mrsons  an  the  legislature  has 
seen  fit  to  place  this  duty  upon  the  coroner.  But,  the 
fact  that  this  duty  was  placed  on  the  coroner  does  not 
in  any  wise  relieve  said  coroner  from  the  duty  of  -otify- 
lng  the  secretary  of  the  board  of  distribution  for  dead 
bodies , 

."here  may  be  Instances  where  the  natomical  Board  has 
sufficient  cadavers  for  ‘.heir  needs  In  the  various  institu- 
tions within  this  state.  Should  that  occasion  ever  arise, 
the  secrotary  of  he  'natomical  Board  would.  In  all  proba- 
bility, adv'se  the  coroner,  /nd,  then  he  coroner  should 
proceed  to  make  disposition  of  such  body  or  bodies  In  his 
possession  In  accordance  with  ection  11626. 
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C ,NCLlT:  IOK 


e,  therefore,  rule  that  coroner©  are  charged w 1th 
the  cuty  of  notifying  e secretary  of  the  Missouri  Ana- 
tomical ' oord  whenever  they  have  In  heir  custody  the 
body  of  rny  deceased  person  required  to  be  burled  at  pub- 
lic ex’*  on  se. 


espectfully  submitted. 


HTJSdl.LL  0.  TON’I 

Assistant  ttomey  leneral 


APPROVED* 


vL- a 

( ctlnp)  ttornoy  General 
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Honorable  Henry  M.  Phillips 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 


Dear  Mr.  Phillips: 

Acknowledgment  is  herewith  made  of  your  recues t for 
an  opinion  of  this  office  on  the  following  matter: 

"Section  S952b,  page  403,  Mo.  Session 
Acts  1935,  which  provides  for  publication 
notice  of  delinquent  land  to  be  sold, 
the  costs  of  raid  publication  etc.,  pro- 
vides among  other  things:  'The  expense 
of  such  printing  shall  be  paid  out  of 
the  county  treasury * * * * "which  cost 
of  printing  at  the  rate  paid  by  the 
county  shall  be  taxed  as  oart  of  the  costs 
of  the  sale  of  any  land  or  lot  con- 
tained in  such  11 8 t.' 

What  class  of  warrants  should  be  issued 
to  pay  these  publication  costs? 

May  these  costs  which  are  taxed  and 
collected  on  the  land  sold  be  paid  by 
the  Treasurer  (township  organization 
county)  directly  to  the  Newspaper  that 
published  the  notice,  and  said  amount 
be  deducted  from  the  amount  paid  to 
the  newspaper  ont  of  the  county  t easury 
for  said  publication? 

In  case  the  budget  allowance  of  the  fund 
out  of  which  these  costs  should  be  paid 
Is  exhausted  before  these  costs  for  said 
publication  has  been  Incurred  for  the 
current  year,  could  warrants  for  the 
payment  of  this  cost  of  publication  ever 
be  legally  ls-ued  thereafter?" 
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We  shall  answer  your  questions  In  the  order  lnwhich 
they  have  been  asked. 


I. 

EXPENSE  OP  PRINTING  DELINQUENT 
LIST  CHARGEABLE  UNDER  CLASS 
FIVE  OF  COUNTY  BUDGET  ACT. 

As  you  have  quoted  the  pertinent  provision  of  the 
Jone  s-.f ’unger  Law  relative  to  the  expense  of  printing  delinquent 
list 8 of  lands  and  lots  we  shall  not  repeat  that  provision. 
Turning  to  the  County  Budget  Law,  page  340,  Laws  of  Missouri 
1933,  we  find  the  various  classes  which  have  been  provided  for 
in  Section  5.  The  first  class  is  the  expense  of  keeping  insane 
pauoers  in  the  State  Hospitals.  The  second  class  is*  the  expense 
of  repair  and  upkeep  of  certain  bridges.  The  third  class  is 
the  expense  of  conducting  Circuit  Court  and  elections.  The 
fourth  class  Is  county  officials  salaries  and  office  expenses. 

It  Is  certain  that  the  expense  of  publishing  the  list  of  delln- 
auent  lands  and  lots  cannot  fall  within  any  of  the  first  four 
classifications.  Class  five  is  defined  as 
% 

* Contingent  and  emergency  expense, 
not  to  exceed  one-fifth  of  the  total 
estimated  revenue  to  be  received. 

Purposes  for  which  the  c^urt  proposes 
the  funds  In  this  class  shall  be  used 
shall  be  shown. " 

The  expense  of  publishing  the  delinquent  lists  of  lands  and 
lots  is  in  the  nature  of  a contingent  expense.  It  is  contingent 
upon  their  being  delinquent  taxes  and  the  costs  of  the  pub- 
lications cannot  be  foretold  accurately  in  advance.  At  least 
it  cannot  be  determined  accurately  at  the  time  the  budget  is 
required  to  be  made  up. 

CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  th  t the 
expense  for  publishing  the  delinquent  "lets  of  lands  and  lots 
is  a proper  charge  under  Class  Five  of  the  County  Budget  law. 
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ii. 

COST  OF  PRINTING  DELINQUENT 
LISTS  CHARGEABLE  AS  COftTS 
WHICH  WHEN  COLLECTED  CANNOT 
BE  PAID  DIRECT  TO  NEWSPAPER. 

Under  point  one  of  this  opinion  reference  has  been 
made  to  Senate  Bill  67,  page  402,  Laws  of  Missouri  1935.  It 
should  be  noted  that  this  bill  amended  Section  9952b,  page  430, 
Laws  of  Missouri  1933,  by  striking  out  the  last  sentence  of  that 
section  and  enacting  in  lieu  thereof  the  following  sentence: 

"The  expense  of  such  printing  should 
be  paid  out  of  the  county  treasury 
and  shall  not  exceed  the  rate  fixed 
in  the  county  printing  contract,  if 
any,  but  in  no  event  to  exceed  One 
Dollar  for  each  description,  which 
cost  of  printing  at  the  rate  paid  by 
the  county  should  be  taxed  as  pant  of 
the  cost  of  the  sale  of  any  lot 
contained  in  such  list." 

With  reference  to  your  particular  inquiry,  it  is  ad- 
visable for  us  to  consider  this  law  as  It  existed  before  the 
amendment  adopted  in  1935.  By  referring  to  the  original  section 
9952b,  page  430,  Laws  of  Missouri  1933,  we  find  that  under  the 
orovisions  of  that  law  the  newspaper  publishing  the  notice 
"shall  be  paid  by  the  purchaser  or  purchasers  of  the  lands 
and/or  lots  sold".  Therefore,  dhdeiathe  law  as  existed  before 
the  1935  amendment,  the  printer  was  required  to  rely  for  his 
pay  upon  the  land  being  sold  and  his  printing  costs  being 
collected  from  the  purchaser  as  a part  of  the  costs  of  the  sale. 
No  provision  was  made  in  that  law  for  the  payment  of  this 
expense  by  the  county.  In  view  of  the  provisions  of  the  law 
as  first  enacted,  this  office  held  in  an  opinion  rendered  shortly 
after  the  Jones-Munger  Act  became  effective,  that  the  County 
Court  was  not  permitted  or  authorized  to  pay  out  of  the  general 
revenue  fund  the  expense  of  printing,  but  that  the  printer  had 
to  rely  solely  upon  receiving  his  compensation  If  and  when  the 
costs  were  paid.  Under  this  old  procedure  it  was  the  duty  of 
the  County  Treasurer  and  Ex-officio  Collector,  to  collect  these 
costs  and  to  pay  them  to  the  parties  to  whom  they  were  due, 
and  thus  the  newsnaper  publisher  would  receive  his  oortion  of 
the  costs  at  the  time  they  were  paid.  However,  it  is  clear  that 
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the  Legislature  Intended  to  change  this  system  and  to  make  the 
County  responsible  to  the  newspaper  for  this  cost  of  publication. 
To  now  permit  the  Ex-officio  collector  to  pay  such  costs 
directly  to  the  newspaper  would  clearly  violate  the  intention 
of  the  legislature.  It  was  Just  such  a procedure  which  the 
legislature  determined  to  change  by  the  adoption  of  the  amendment 
in  1935.  Judging  the  intent  of  the  Igfclsleture  by  its  acts, 
we  must  hold  that  the  course  suggested  is  contrary  to  such 
intent  and  therefore  contrary  to  law. 

As  the  legislature  has  established  a mode  of  payment, 
that  mode  must  be  followed,  another  cannot  be  substituted  for 
it.  In  this  connection  we  direct  your  attention  to  the  case  of 
King  vs.  Riverland  Levee  District,  279  S.  W.  196,  in  which  the 
Court  said: 


"*  * * *our  Sunreme  Court  has  cited  with 
approval  the  statement  of  the  general 
rule  to  be  found  in  State  ex  rel.  Wedeking 
vs.  McCracken,  60  Mo.App.  loc.  cit. 

656,  to  the  effect  th  t the  rendition 
of  services  by  a public  officer  is  to 
be  deemed  gratultlous  unless  a compensation 
therefor  is  provided  by  statute,  and  that 
if  by  statute  comoen-.tlon  is  provided 
fojr  in  & aade  or  manner,  then 

the  officer  i£  confine!  to  that  manner  lad 
is  entitled  to  no  other  or  further  compen- 
sation. or  to  any  different  mode  of 
securing  the  ame.  State  ex  rel.  Evans 
vs.  (Jordon,  supra.” 

While  of  course  it  is  true  that  the  newspaper  publisher 
is  not  a public  officer,  yet  the  Legislature  has  specifically 
provided  a manner  or  mode  in  which  payment  shall  be  received 
for  making  the  publication  required.  Therefore  it  would  be 
violative  of  the  law  for  such  compensation  to  be  paid  on  any 
different  basis  or  in  any  other  mode  or  manner.  The  duty  of  the 
county  treasurer  is  to  deposit  the  costs  received  to  the  credit 
of  the  general  revenue  fund  of  the  county  and  to  permit  him  to 
pay  such  costs  directly  to  the  newspaper  publisher  would  be 
violating  the  spirit  and  Intent  of  the  law. 
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CONCLUSION. 


It  Is  therefore  the  opinion  of  this  office  that  the 
treasurer  and  ex-officio  collector  may  not  pay  costs  of  publi- 
cation collected  on  land  advertised  for  sale  and  sold  in  November 
of  1935  directly  to  the  newspaper  publisher  who  published  the 
notice,  but  that  such  costs  should  be  paid  Into  the  general 
revenue  fund  of  the  county. 

III. 

WARRANTS  FOR  PAYMENT  OBS COSTS 
OF  PUBLICATION  CAN  BE  LEGALLY 
13 SUED  ALTHOUGH  ESTIMATED  BUDGET 
ALLOWED  IN  CLASS  FIVE  IS 
EXHAUSTED. 

In  the  event  th  t the  amount  that  your  County  Court 
alloted  to  Class  Five  under  th'*  budget  act  has  already  been 
exhausted  such  obligations  may  be  paid  under  class  six  of  the 
budget, provided  there  are  funds  available  In  class  six  for  this 
purpose.  If  no  such  funds  are  available,  valid  obligations 
against  Class  Five  may  be  carried  over  into  the  following  year 
and  paid  out  of  revenues  collected  from  dellnouent  tpjces  for  the 
year  In  which  the  obligation  Is  Incurred.  This  office  on  January 
11,  1935,  rendered  an  opinion  to  the  Honorable  R.  L.  Jones, 

Cl'-'rk  of  the  County  Court  of  New  Madrid,  Missouri,  wherein  the 
following  conclusion  Is  reached: 

"Bearing  In  mind  th  t It  is  the  duty 
of  the  county  clerk  to  list  all  unpaid 
obligations,  as  set  forth  In  Section 
4,  supra.  It  is  the  opinion  of  this 
department  that  if  no  funds  are  avail- 
able In  Class  6 for  the  expenses 
referred  to  It  will  be  necessary  to 
carry  the  same  over  to  the  year  1935 
and  the  obligations  then  be  taken  care 
of  as  the  revenue  from  delinquent 
taxes  comes  Into  the  hands  of  the  county." 
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January  30,  1936. 


Although  the  facts  In  that  oolnion  were  not  exactly  Identical 
to  those  disclosed  In  your  request-  to-wit,  In  that  case  there 
was  a shortage  of  estimated  funds  In  Class  Four  rather  than 
In  Class  Five,  yet  the  ruling  therein  made  is  aoplicable  to 
the  instant  case,  and  as  thrt  opinion  answers  your  question  we 
shall  not  go  Into  this  further.  We  herewith  enclose  to  you 
a copy  of  that  ooinion  for  your  examination. 


Respectfully  submit t 


/ 


G.  WALTNER,  Jr.,A 
Assistant  Attorney  General 


APPROVED: 


ROY  lictTiWlcY,- 

Attorney  General 


HOW:  MM 
Enclosure 
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COUNTY  CLERK:  Fee  of  25/6  allowed,  to  county  clerk  under  Sec.  9955,  Laws 
of  ko.  1933,  p.  436,  is  an  accountable  fee. 

COUNTY  WARRANTS:  Unuer  Sec.  9911,  R.5.  ko.  1929  warrants  of  current 
year  may  be  accepted  in  payment  of  beer  and  liquor  licenses. 
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Lon.  Henry  1 . Phillips, 
Prosecuting  attorney, 
Stoddard  County, 
Bloomfield,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of 
February  27  requesting  an  opinion  on  the  following  questions: 

I 

"Is  the  fee  in  section 
9955,  Laws  of  Missouri 
1933,  in  regard  to  the 
clerk’s  services  as  oale 
Clerk  an  accountable  fee 
or  an  unaccountable  fee?" 

The  county  clerk  serves  as  clerk  of  the  sale  of  delinquent 
lands  and  receives  a fee  of  25/6  on  each  tract  of  land  sold,  as 
provided  in  section  9955,  Laws  of  « jo . 1933,  p.  436,  which  provides: 


"The  clerk  of  the  county  court 
shall  attend,  either  in  person 
or  by  deputy,  as  the  clerk  of 
the  sale  of  such  delinquent 
land,  and  shall  entor  the  3ame 
on  a sufficient  record  book 
giving  a description  of  the 
proper  tract  or  lot,  showing  how 
much  of  each  ?as  sold,  to  whom, 
and  the  price,  or  whether  the 
same  remains  unsold.  For  his 
services  us  in  this  section 
provided,  he  shall  receive  the 
sum  of  twenty-five  cents  on  each 
tract  of  land  or  lot  sold,  to 
become  part  of  the  costs  of 
sale  and  paid  by  the  purchaser, 
which  fee  shall  include  entry  of 
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recital  of  redemption  on  such 
record. " 


In  1933  the  Legislature  repealed  Lection  11611,  H.L.  ko. 
1929  and  enacted  Lection  11811,  Laws  of  Mo.  1933,  p.  370,  the 
pertinent  part  of  ’"hich  i3  as  follows: 

"The  aggregate  amount  of  fees 
that  any  clerk  of  the  county 
court  under  articles  2 and  3 
of  this  chapter  shall  be  allowed 
to  retain  for  any  one  year’s 
service  shall  not  in  any  case 
exceed  the  amount  hereinafter 
set  out.  * * " 

The  remainder  of  the  section  classifies  the  county  clerks  accord- 
ing to  population. and  allows  the  clerks  to  retain  a definite 
amount  for  themselves  and  deputies. 

Lection  11814,  Lars  of  Mo.  1933,  p.  372,  relates  to  the 
report  of  excess  fees  and  the  payment  of  same,  the  pertinent  part 
of  which  i3  as  follows: 

"It  shall  be  the  duty  of  the 
clerks  of  all  courts  of  record 
to  charge  and  collect,  in  all 
cases,  every  fee  accruing  to 
their  offices  under  the  provis- 
ions of  sections  11765,  11787, 
and  11788,  or  of  any  other 
statute,  except  such  fees  as 
are  chargeable  to  the  comity, 
and  if  such  fees  be  not  paid 
when  due  by  the  party  liable 
for  the  payment,  it  shell  be 
the  duty  of  the  clerk  to  forth- 
with issue  a fee  bill  for  same 
and  piece  such  fee  bill  in  the 
hands  of  the  sheriff  of  the  proper 
comity,  who  shall  forthwith 
levy  same  on  the  persons  liable 
therefor,  or  their  sureties,  as 
authorized  and  provided  by 
Lection  11776.  * * * *" 


The  above  section  mentions  the  fee  sections  applicable 
to  the  office  of  comity  clerk  and  we  call  your  attention  to  the 
words  "or  of  any  other  statute".  By  the  terms  of  section  11811, 
it  was  evidently  the  intention  of  the  Legislature  to  limit  the 
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amount  of  fees  as  compensation  of  the  county  clerk,  and  by  the 
terms  of  section  11614  it  is  evident  that  all  fees  which  the 
county  clerk  may  exact  by  virtue  of  his  office,  under  any 
statute,  is  an  accountable  fee;  therefore,  we  are  of  the  opinion 
that  the  fee  of  25/d  mentioned  In  section  9955,  ^aws  of  Ho.  1933, 
p.  436  is  an  accountable  fee. 


II 

% 

"In  regard  to  oeotion  9911, 
revised  statutes  1929,  can 
the  county  clerk  accept  county 
warrants  of  the  current  year 
on  the  payment  of  current 
licenses,  3uch  a3  county  beer 
and  liauor  licenses,  etc.';" 

The  constitutionality  of  the  above  section  was  challenged 
in  the  case  of  Kercheval  v.  Hoss,  7 i . cJupp.  355.  In  that  case 
it  was  held  that  the  state  has  constitutional  power  to  pass 
statutes  making  state  and  county  warrants,  bond3  and  other  obli- 
gations of  1 ts  own  subdivisions  and  instrumentalities  legal 
tender  for  payment  of  future  debts  due  the  state  or  its  subdiv- 
isions. The  statute  was  held  to  be  unconstitutional  only  in 
respect  to  permitting  insolvent  drainage  districts  to  accept 
its  past  due  bonds  and  coupons  in  payment  of  drainage  taxes, 
thereby  affecting  the  rights  of  holders  of  bonds  issued  before 
enactment  of  the  statute  because  the  same  Impaired  the  obligations 
of  contract. 

In  view  of  the  terras  of  oection  9911,  rt.J.  ko.  1929, 
to-wit , "****Any  warrant,  issued  by  eny  county  or  city,  when 
presented  by  the  legal  holder  thereof,  shall  be  received  in  Tay- 
ment  of  any  tax,  license,  assessment,  fine,  penalty  or  forfeiture 
existing  against  said  holder  and  accruing  to  the  county  or  city 
issuing  the  warrant  * * *",  we  are  of  the  opinion  that  a county 
warrant  of  the  current  yoar  may  be  accepted  by  the  county  clerk 
in  payment  of  a county  beer  or  liquor  license. 


respectfully  submitted. 


GLLIV-Ti  W.  ftCLiih, 

assistant  attorney  General. 


API HGVhD: 


JOHN  . ’lOFFMAT,  Jr., 
(Acting)  Attorney  General 


SALES  TAX: 


Receipts  from  operation  of  school  bus  not jVmutSi 
Funds*  derived  from  service  charges  to  members  of  a mutual 
telephone  company  are  subject  to  tax. 


J 

\ 

March  10,  1936.  V 


Hon.  James  H.  Petti  John, 
Prosecuting  Attorney, 
holt  County, 

Oregon , Id.  s sour i . 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
Jterch  4,  requesting  an  opinion  on  two  questions  relating  to 
the  sales  fax  Act,  which  we  shall  discuss  in  the  order  presented. 

I 

"Is  a party  who  is  paid  a 
salary  by  a school  board 
for  transporting  children 
to  and  from  school,  required 
to  make  a return  and  pay  a 
sales  tax?" 

The  emergency  Revenue  Act  of  1935  (Laws  of  Mo.  1935, 
pp.  411  to  426,  inel.)  imposes  a tax  on  two  distinct  types  of 
sales--sales  of  tangible  personal  property  and  sales  of  certain 
services,  substances  and  things.  Funds  derived  from  the  trans- 
portation of  children  to  and  from  school  could  not  in  any  wise 
be  considered  8ales  of  tangible  personal  property  and  if  taxable 
at  all,  it  would  come  under  the  provisions  of  Jec.  2,  sub-section 
(h)  (page  416),  which  provides: 

"a  tax  equivalent  to  one  (1) 
per  cent,  of  the  amount  paid 
or  charged  for  tickets,  fares 
and  services  by  every  person 
operating  a railroad,  sleeping 
car,  dining  car,  express  car, 
and  such  buses  and  trucks  as  are 
licensed  by  the  Public  oervics 
Commission  of  Missouri,  engaged 
in  the  transportation  of  persons 
or  freight  for  hire." 
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7e  assume  that  the  party  referred  to  in  your  inquiry  uses 
a school  bus;  it  is  our  understanding  that  school  buses  do  not 
cone  within  the  Jurisdiction  of  the  Public  Jervice  Commission  of 
Missouri.  The  test  of  the  liability  of  busses  for  the  tax  under 
sub-section  (h)  of  the  ^ct  is  that  said  buses  must  be  licensed  by 
the  Public  Jervice  Commission;  therefore,  it  is  the  opinion  of 
this  department  that  a person  operating  a school  bus  is  not  liable 
for  any  tax  within  the  meaning  of  the  oales  Tax  *.ct. 


II 

"Is  a Mutual  Telephone  Company 
required  to  collect  a sales  tax 
on  the  service  charge  from  members 
of  the  association,  those  payments 
being  used  solely  to  employ  operators 
and  maintain  the  lines  belonging 
to  the  members?" 

The  service  charges  collected  from  individual  members  of 
a mutual  telephone  company  do  not  constitute  sales  of  tangible 
personal  property;  hence,  must  be  determined  by  the  terms  of  Jec.  2, 
sub-section  (d)  of  the  ^ct  (Laws  of  Mo.  1935,  p.415),  which  is 
as  follows: 

"A  tax  equivalent  to  one  (1)  per 
cent,  on  amounts  paid  or  charged 
on  all  sales  of  service  to  tele- 
phone subscribers  and  to  others 
through  equipment  of  telephone 
subscribers  for  the  transmission 
of  messages  and  conversations, 
both  local  and  long  distance,  and 
upon  the  sale,  rental  or  leasing 
of  all  equipment  or  services 
perteining  or  incidental  thereto." 

• 

In  view  of  the  terms  of  the  above  section,  i.e.,  "one  per 
cent.  ***on  all  sales  of  service  to  telephone  subscribers  and 
to  others  ***" , it  is  the  opinion  of  this  department  that  service 
charges  to  members  of  a mutual  telephone  company  are  taxable  within 
the  meaning  of  the  oales  Tax  Act. 

tiespectfully  submitted. 


APFdOVJD*  OtLITER  W.  1J0LSM, 

Assistant  Attorney  General. 


OWL : aH 


COUNTi  COURTS:  Contingent  liability  is  not  a d^ot  within  the 

meaning  of  the  constitutional  inhibition  against 
county  indebtedness.  County  court  may  contract 
same  regardless  of  constitutional  provision. 


^arch  17,  19o6. 


Eon.  John  U.  Pew, 
County  Counselor, 

624  Rialto  Bldg. , 
Kansas  City,  Missouri. 


Dear  Sir: 


This  acknowledges  your  letter  which  is  as 

follows : 


"The  County  Court  asked  ne  this  morning  to 
request  an  opinion  from  you  on  the  follow- 
ing  proposition: 

"A  request  has  been  made  that  the  'Jtate  Works 
Progress  idministration  build  100  miles  of 
gravity  type  sanitary  sewer,  consisting  of 
mains,  sub-maine,  laterals,  manholes  and 
appurtenances  in  the  Intercity  District  be- 
tween Kansas  City,  . issouri,  city  limits 
and  Independence,  .JLssouri,  city  limits, 
within  the  valleys  of  sugar  Creek  and  Rock 
Creetc  and  bounded  within  the  limits  of  the 
territory  originally  knov/n  as  Jackson  County 
bewer  district  ho.  1. 

"The  leueral  ..orks  progress  administration 
request  that  the  County  Court  of  Jackson 
County,  ..Issouri,  sponsor  this  work  and  that 
the  court  agree  to  maintain  it  in  this 
language : 

*and  if  such  project  is  approved  and 
constructed  by  the  works  Progress 
Administration,  it  thereafter,  at 
its  own  cost  and  expense,  will  main- 
tain the  project  in  a manner  satis- 
factory to  the  Works  Progress  ^dmin- 
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istration,  or  its  authorized  repre- 
sentatives, and  will  make  ample  pro- 
vision  each  year  for  such  maintenance. * 

"The  County  Court  of  this  county  is  now 
greatly  overburdened  with  what  appears  to  be 
worthy  things,  which  it  has  undertaken,  but 
the  combined  exoense  of  all  is  such  that  It 
is  next  to  impossible  for  the  County  Court  to 
meet  its  annual  commitments  out  of  its 
revenues.  The  court  must  oroceed  with  great 
caution  and  when  this  thing  was  presented 
today,  it  was  my  opinion  that  the  court  had 
no  authority,  under  the  present  law,  to  go 
into  the  business  of  maintaining  sewers.  Me 
have  no  idea  whet  the  expense  would  be,  and, 
as  before  stated,  are  already  trying  to  do  so 
much  that  it  is  very  difficult  to  do  it  right 
with  the  funds  at  hand. 

"The  .«or<cs  administration  people  are  waiting 
for  our  action  and  we  would  lLce  to  have  your 
opinion  as  early  as  possible. " 


Section  12  of  ^Jrticle  a of  the  Missouri  Constitution, 
in  part,  provides  as  follows: 

"Ho  county,  city,  tovn,  township,  school 
district  or  other  political  corporation  or 
subdivision  of  the  State  shall  be  allowed  to 
become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in  any  year 
the  income  and  revenue  provided  for  such 
year,  without  the  consent  of  two-thirds  of 
the  voters  thereof  voting  on  such  proposi- 
tion, at  an  election  to  he  held  for  that 
purpose. " 

In  the  case  of  Holloway  to  use  v.  Kowell  County,  240 
Lo.  601,  the  court,  in  discussing  the  authority  of  a county  to 
go  in  debt,  uses  the  following  language,  1«  c.  613: 

"The  theory  of  our  present  system  of  county 
government  i3  that  counties  must  run  their 
business  affairs  on  the  'cash  system'.  * * * 
Running  in  debt  is  easy  and  pleesant  while 
it  lasts.  Jbying  is  'another  story'.  The 
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pleasure  of  aebt  making  Is  denied  by 
law  to  Missouri  counties;  they  can 
anticipate  their  revenue,  but  only 
for  the  current  year." 

In  the  case  of  .at son  v.  kerr,  £79  B.  a,  692,  speak- 
ing on  the  same  subject,  the  court  said,  1.  c.  695: 

"but,  in  constru  ng  the  constitutional 
provision  just  quoteu,we  have  repeatedly 
held  that  an  indebtedness  is  not  in- 
valid merely  because  it  appears  at  the 
end  of  the  year  in  which  it  was  created 
that  the  Segregate  indebtedness  incurred 
by  the  county  during.;  that  ye  r exceeded 
the  revenue  actually  collected.  If, 
at  the  time  of  its  creation, the  lnuebted- 
ness  is  within  the  income  which  may 
reasonably  be  anticipated,  it  is  valid. * 

In  the  case  of  Hawkins  v.  Cox,  354  Lo.  640,  the  court, 
in  speaking  of  this  same  constitutional  provision,  said,  1.  c. 

649: 


"The  plain  meaning  of  this  constitutional 
provision  is  that  any  such  municipal 
corporation  may  spend  or  contract  to 
spend  (become  indebted)  'in  any  (calendar) 
year  the  income  and  revenue  provided  for 
such  year,'  but  beyond  that  it  cannot  go 
in  creating  a debt  for  any  purpose  or  in 
any  manner,  except  by  consent  of  two- 
thirds  of  the  voters.  This  was  so  held 
in  Book  v.  Bari,  67  ko.  246,  where  the 
court  said:  'The  contracting  of  a debt 
in  the  future  by  a county  in  any  manner 
or  for  any  purpose  in  any  one  year  ex- 
ceeding the  revenue  which  the  tax 
authorized  to  be  imposed  would  bring  into 
the  treasury  for  county  purposes  for  such 
year,  unless  expressly  authorized  to  do 
so  by  the  assent  of  two-thirds  of  the 
voters'  is  prohibited." 

In  the  case  of  Trask  v.  Livingston  County,  210  ko. 

582,  1.  c.  594,  speaking  about  whether  the  indebtedness  was 
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created  for  the  building  of  a bridge  at  the  time  of  the 
letting  of  the  contract,  the  court  said: 

"Hence,  the  indebtedness  for  these 
bridges  was  created,  if  at  all,  by 
a compliance  with  the  law  governing 
the  letting  and  contracting  for 
bridges  already  noted,  ft'hen  the 
county  became  indebted  on  these 
bridge  contracte.  must  be  determined 
by  the  ’income  and  revenue  provided 
for  such  year,*  which  under  the  Con- 
stitution must  be  looked  to  for  the 
payment  of  such  indebtedness  and  it 
was  tbe  ’income  and  revenue  provided* 
for  the  year  1899,  which  the  county 
court  was  authorized  to  appropriate 
for  that  purpose,  and  not  the  revenue 
for  the  year  1890,  which  at  the  date 
of  the  contract  for  the  building  of 
said  bridges  had  never  been  assessed, 
levied  or  collected." 

At  1.  c.  695,  speaking  of  the  right  of  a city  to 
obligate  itself  over  a period  of  years  for  an  annual  payment 
to  a water  company,  the  court  said: 

"And  it  was  ruled  that  it  was  not  the 
creation  of  an  indebtedness  for  the 
aggregate  of  the  installments  to  be 
paid  under  the  contract,  this  court 
saying:  ’A  debt  is  understood  to  be 

an  unconditional  promise  to  pay  a 
fixed  sum  at  some  specified  time,  and 
is  quite  different  from  a contract  to 
be  performed  in  the  future,  depending 
upon  a condition  precedent,  which  may 
never  be  performed,  and  which  cannot 
ripen  into  a debt  until  performed. 

Here  the  hydrant  rental  depended  upon 
the  water  supply  to  be  furnished  to  the 
defendant,  and  If  not  furnished  no  pay- 
ment could  be  required  of  it.’  In 
Lamar  Aster  &.  £.L.  Co.  v.  Lamar,  128 
Lo.  1.  c.  222,  this  court  quoted  with 
approval  from  Judge  Dillon  in  his  work 
on  kunicipal  Corporations,  as  follows: 
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’Under  the  constitutional  provisions 
in  Iowa,  Illinois,  Indiana  and  Penn- 
sylvania, referred  to,  it  is  held  that 
a corporation  may  make  a contract  (at 
least,  for  necessaries)  covering  a 
series  of  years,  upon  "diich  an  obliga- 
tion to  pay  may  arise  from  year  to  year 
as  the  thing  contracted  for  is  furnished, 
and  in  such  case,  the  whole  amount  which 
may  ultimately  become  due  does  not  con- 
stitute a debt  within  the  constitutional 
prohibition.  But  in  order  to  ascertain 
whether  the  corporation  by  such  contract 
is  transgressing  the  limit,  regard  is 
had  only  to  the  amount  which  may  fall 
due  within  a certain  year  or  other 
period;  and  if  the  revenues  for  that 
year  or  other  period  are  sufficient, 
over  and  above  the  payment  of  the  other 
expenses,  to  pay  such  amount,  there  is 
no  debt  incurred  within  the  constitutional 
prohibition. ' w 

The  Supreme  Court  in  ccnstru::  ng  the  above  constitu- 
tional provision  has,  we  think,  clearly  held  that  a county 
cannot  in  a given  year  create  a debt  against  the  county 
revenues  in  excess  of  the  revenues  on  hand  and  the  reasonably 
anticipated  revenues  for  that  year,  and  in  the  case  of  Barnard 
&.  Company  v.  knox  County,  105  ho.  382,  in  holding  a contract 
which  went  beyond  this  limit  void,  the  court  said,  1.  c.  390: 

"It  is,  of  course,  a hardship  to  the 
plaintifr  to  declare  this  warrant 
worthless,  but  we  cannot  dispose  of  the 
question  on  any  such  surface  view  of  the 
matter.  The  Constitution  seeks  to  pro- 
tect the  citizen  and  taxpayer,  and  their 
rights  are  not  to  be  overlooked.  It  is 
the  duty  of  persons  dealing  with  counties 
and  county  ofricials,  as  well  as  of 
county  officials  themselves,  to  take 
notice  of  the  limit  prescribed  by  the 
Constitution.  * * * Soliciting  agents, 
contractors  and  others  who  deal  with 
county  officials  must  see  to  it  that  the 
limit  of  county  indebtedness  is  not  ex- 
ceeded, and, if  they  fail  to  do  this, they 
must  suffer  the  consequences.  Unless 
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this  Is  so,  there  Is  an  end  to  all 
effort  to  bring  about  a.,  economical 
and  honest  administration  of  county 
affairs. " 

However,  those  cases  are  net  In  point  with  reference 
to  the  question  you  raise.  The  constitutional  prohibition 
against  the  counties  is  that  they  shall  not  "become  indebted". 
A debt  is  variously  defined,  but  not  all  obligations  are 
debts  within  the  meaning  of  the  law.  To  become  indebted  means 
the  same  as  to  contract  a debt. 

17  C.  J . , page  1377,  speaking  of  contingent  lia- 
bilities, says: 


"^very  debt  must  be  either  solvendum 
in  praesenti,  or  solvenaum  in  futuro-- 
must  be  certainly,  and  in  all  events, 
payable;  whenever  it  is  uncertain 
whether  anything  will  ever  be  uexuandable 
by  virtue  of  the  contract,  it  cannot  be 
called  a ’debt’.  Vhile  the  sum  of  money 
may  be  payable  upon  e contingency,  yet 
in  such  case  it  becomes  a debt  only  when 
the  contingency  has  happened,  the  terra 
♦debt*  being  opposed  to  ♦liability,* 
when  used  in  the  sense  of  an  inchoate 
or  contingent  debt." 

In  the  case  of  Appeal  of  City  of  Srie,  91  Pa.  398, 

40",  the  term  '’debt"  is  defined  as  meaning 

"a  fixed  and  certain  obligation  to  pay 
money  or  some  other  valuable  thing  or 
things,  either  in  the  present  or  in 
the  future." 

In  the  case  of  ^aleno  v.  City  of  Neosho,  30  3.  .«• 

190,  192 , ls7  i/.o . 627 , ^7  1.  K.^v.  769,  t6  3t.  U6p . 653,  the 
court  holds  that  a debt  is  understood  to  be  an  unconditional 
promise  to  pay  a fixed  sum  at  some  specified  time,  and  is  quite 
different  from  a contract  to  be  performed  in  the  future,  de- 
pendent upon  a condition  precedent,  which  may  never  be  performed, 
and  which  cannot  ripen  into  a debt  until  performed. 

In  37  L.  K.  ...  (N.6.)  pages  1063,  1064,  1065  and  1066, 
is  a discussion  of  when  obligations  payable  in  installments 
become  due  for  the  purpose  of  defining  the  amount  of  the  debt. 

At  page  1066  it  is  stated: 


Hon.  John  B.  Pew  -7-  karch  17,  1956 


"The  weight  of  authority  favors  the 
view  that  obligations  for  public  ser- 
vice under  contracts  calling  for  payment 
in  installments  as  it  ia  rendered  do 
not  create  an  indebtedness  against  the 
municipality  until  the  service  is  per- 
formed, at  which  time  the  installments 
become  due." 

It  will  be  observed  that  the  quoted  part  of  the 
agreement  between  the  County  Court  of  Jackson  County  and  the 
Federal  -orks  progress  Administration  is  that,  provided  such 
project  is  approved  and  constructed,  the  county  will 

"thereafter,  at  its  own  cost  and  ex- 
pense, i^intain  the  project  in  a manner 
satisfactory  to  the  Works  Progress 
Administration,  or  its  authorized 
representatives,  end  will  make  ample 
provision  each  year  for  such  main- 
tenance." 

That  provision  does  not  specify  that  the  County  Court 
will  expend  any  money,  ana  for  all  that  is  now  known  the 
County  Court  may  never  be  required  to  spend  ^ny  money  on  this 
project  in  order  to  "maintain  the  project  in  a manner  satis- 
factory to  the  ..'orks  Progress  ,.&mini  strati  on",  and  If  that  be 
true,  then  the  "ample  provision  each  year  for  such  maintenance" 
would  not  require  the  expenditure  of  any  money  by  the  County 
Court.  This  agreement,  as  set  out  in  your  letter,  can  at 
most  be  but  u contingent  liability  and  is  not  a debt  within 
the  meaning  of  that  term,  as  used  in  the  Constitution  hereabove 
referred  to. 

Tour  inquiry  does  not  state  that  the  County  Court 
is  incurring  any  expense  or  issuing  any  warrants,  and  we 
assume  the  fact  to  be  that  your  County  Court  is  not  for  the 
present  year  assuming  any  contractual  obligation  which  is 
greater  than  the  reasonably  anticipated  revenues  of  the  county 
for  the  current  year,  and  that  this  project  will  be  con- 
structed by  the  ..oris  Progress  administration. 

This  opinion  is  limited  to  a discussion  of  whether 
entering  into  this  proposed  contract  violates  the  law  per- 
taining to  the  authority  of  the  County  Court  to  contract 
debts  beyond  the  reasonably  anticipated  revenues  of  the 
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county  for  the  current  year,  and  we  do  not  pasr  on  the 
advisability  of  the  proposed  project,  as  this  is  a matter 
for  the  County  Court  to  deterrdne. 

Since  writing  the  above  we  have  read  the  case  of 
State  ex  rel.  City  of  Hannibal  v.  Smith,  74  o.  ...  (£d)  732, 
which  is  further  authority  for  the  views  herein  expressed. 


It  is  our  opinion  that,  under  the  above  state  of 
facte,  the  law  authorizes  the  County  Court  of  Jac'Kson  County 
to  enter  Into  the  agreement  embodying  the  clause  set  forth 
in  your  letter  and  here  incuired  about. 

Yours  very  truly. 


DRjiKE  WATSON, 

Assistant  Attorney  General. 


APPROVED: 


Jubtt  IrZ, 

(Acting)  Attorney  General. 
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TAXATION: 


Owner  of  undivided  Interest  may  redeem  entire 
tract  from  sale# 


Deoember  17,  1936. 

> 


Hon.  W.  3.  Pelts 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


Dear  Mr.  Pelts: 

We  are  in  receipt  of  your  reouest  for  an  opinion  of 
this  office  reading  as  follows: 

“I  am  siting  you  in  regard  to  some 
land  that  was  sold  by  the  collector 
for  taxes  in  1936. 

The  purchaser  at  this  sale  Is  J.  T. 

Drlsdell  and  the  collector  Issued  him 
a certificate  of  purohase  at  the  time. 

Now  Mr.  McCanraon  of  3t. Louis  Is  wanting 
to  redeem  this  land  and  states  to 
collector  In  hls  letter  he  owns  five 
thirtieth  or  one  sixth  and  perhaps  some 
other  Interest. 

What  I want  to  know  Is  can  llr.  McCammon 
redeem  any  greater  part  of  this  land  than 
he  actually  owns.  The  fact  that  he  owns 
one  sixth  would  that  w rrant  the  collector 
permitting  him  to  redeem  the  whole  tract, 
or  should  he  limit  him  to  the  one  sixth 
he  owns  according  to  Section  9956a, 

Session  Acts  1933? 

It  seems  that  Section  9956a,  Session  Aots 
1933  Is  a little  confusing  and  that  Is 
the  reason  I want  your  opinion  on  this 
question. " 
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In  determining  the  Issue  presented  by  your  communication 
we  are  resolved  to  the  provisions  of  the  specific  statute  under 
consideration  and  the  application  of  general  and  well  known  prin- 
ciples t~  such  statutory  enactment.  It  Is  to  be  remembered  that 
the  Jones-liunger  Law,  beginning  at  pnge  426  Laws  of  Missouri 
1933,  set  up  a new  and  complete  system  for  the  enforcement  of  the 
Payment  of  delinquent  real  estate  taxes.  Along  with  the  pro- 
visions looking  to  the  enforcement  of  the  payment  of  the  taxes, 
specific  sections  were  enacted  referring  to  the  redemption  of 
the  property  from  the  sale,  thus  looking  to  a protection  of  the 
property  rights  of  persons  who,  through  temporary  financial 
embarrassment,  might  otherwise  be  required  to  finally  sacrlfloe 
their  land  in  payment  of  the  obligation  due  the  state.  Sections 
9955a  to  9956a  Inclusive,  set  up  means  whereby  redemptions  may 
be  made  from  the  sales  provided  for  in  this  law.  You  refer  to 
section  9955a,  page  436,  Laws  of  Missouri  1933  in  your  communi- 
cation. This  section  is  short  and  reads  as  follows: 

“Any  person  claiming  an  undivided  part 
of  any  land  sold  for  taxes  may  redeem 
the  same  on  paying  such  proportion  of 
the  purchase-money,  interest,  penalty 
and  subsequent  taxes  as  he  shall  claim 
of  the  land  sold." 

Section  9956  commences: 

“In  every  case  where  a partial  redemption 
• is  asked  for***"*** 

and  then  provides  the  specific  procedure  through  which  the  person 
shall  go  through  in  order  to  effect  a partial  redemption.  In 
other  words  it  appears  that  Sections  9955a,  9965b,  9955b  and 
9965d  each  provide  a specific  right  to  a person  who  only  desires 
to  redeem  that  cer  aln  part  of  the  tract  in  which  they  are 
particularly  and  especially  interested  by  virtue  of  their  owner- 
ship of  the  undivided  share  or  specific  part  of  land  which  may 
have  been  sold  for  taxes.  Section  9956  prescribes  the  manner 
In  which  such  partial  redemptions  may  be  effected.  However, 
Section  9966a  provides  in  part  as  follows: 
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"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  Interest  therein,  may  redeem 
the  sane  at  any  time  during  the  two  years 
next  ensuing.  In  the  following  manner: ***" 

Thus  tills  section  authorizes  and  provides  that  any  person  having 
an  Interest  In  the  land  may.  If  he  so  desires,  redeem  the  tract 
or  lot  of  land  sold.  Thus  It  appears  that  this  later  section 
provides  a right  In  any  person  owning  a tract  to  redeem  the 
tract  from  the  sale  or  If  suoh  person  has  an  Interest  In  the 
tract,  they  may  redeem  the  entire  tract  from  the  sale.  We  must 
give  a specific  meaning  to  the  words  "or  any  persons  having 
an  Interest  therein"  which  are  contained  In  Section  9966a,  be- 
cause  of  well  known  rules  of  obstruction.  After  thus  analyzing 
these  pertinent  sections  of  the  law  It  appears  that  we  should 
apnly  the  rules  well  known  and  recognized  as  applicable  to  this 
legislation.  These  sections  are  of  course  sections  authorizing 
redemption  from  tax  sales.  3uch  laws  are  recognized  as  remedial 
laws.  26  R.C.L.  1000,  3eotlon  300.  Remedial  statutes  should 
be  Inter  reted  liberally  to  embraoe  all  cases  fairly  within 
their  scope  and  so  as  to  accomplish  the  object  of  the  legis- 
lature and  effectuate  the  purpose  of  the  statute.  59  C.J. 

1107,  Section  657. 

In  26  R.C.L.  427,  Section  384,  we  find  the  following 
statement: 


"In  most  of  the  states  the  right  of 
redemption  Is  based  wholly  on  statute 
and  exists  on'y  so  far  as  specifically 
provided;  but  It  has  always  been  held 
that  a redemption  law  ought  to  receive 
a liberal  construction  In  favor  of  those 
whose  estates  will  be  otherwise  divested, 
especially  where  the  time  allowed  Is 
short,  and  am >le  Indemnity  Is  given  to 
the  purchaser  and  a penalty  imposed  on 
the  owner." 
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Applying  a liberal  construction  to  the  statutes  In  question.  It 
appears  that  the  Jones-Munger  law  authorises  a person  having  an 
undivided  Interest  in  a tract  or  lot  of  land  to  redeem  his  un- 
divided Interest  If  he  so  desires,  or.  If  he  so  desires,  he  may 
redeem  the  whole  tract  from  the  sale. 


CONCLUSION. 


It  Is  therefore  the  o lnlon  of  this  office,  from  the 
Information  contained  In  your  communication,  that  In  the  question 
put,  Mr.  McCaiamon  Is  entitled  to  redeem  the  whole  tract  from 
the  sale  If  he  deposited  with  the  County  Collector  a sum 
sufficient  to  cover  the  entire  tax,  penalty.  Interest  and  costs 
which  have  accrued. 


RospectfiWlly  submitted. 


ft.  VfALTMCR,  Jr.< 
Assistant  Attorney  General 


APPROVED: 


J.  “ ta'Mr 

(Acting)  Attorney  General 


HGW:HM 


1’.  Hartley  Pollock,  Jr.,  squire 
c/o  essrs  Thompson,  Mitchell, 
Thompson  Sc  Young 
iAwyers 

705  Olive  Street 
St . Lout  s , Hi s sour 1 


Dear  sir : 


This  1 s to  acknowledge  your  letter  dated 
April  3,  1936,  wherein  you  enclosed  copy  of  proposed 
Articles  of  Association  of  the  Group  Hospital  Service, 
Inc.,  and  you  desire  our  opinion  of  approval  of  said 
articles. 


If  the  court  enters  a Pro  Forma  Decree  of 
Incorporation  along  the  same  plan  as  stated  in  the 
Articles  of  Association  of  Group  Hospital  Service  , 
Inc.,  of  St.  Louis,  Missouri,  attached  to  your  letter, 
in  our  opinion  it  would  be  a legal  incorporation  under 
Article  10,  Chapter  32,  Revised  Statutes  of  Ilissouri, 
1929. 


It  is  our  further  opinion  that  said  proposed 
plan,  if  incorporated  by  pro  forma  decree,  would  not 
oe  a cooperative  company  within  the  purview  and  meaning 
of  Article  9,  Chapter  32,  Revised  Statutes  of  Missouri, 
1929. 


Yours  very  truly. 


APPROVED: 


James  L.  HornBostel 
Assistant  Attorney-General 


‘HOY"cKff'Wk  ' 
Attorney-General 
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COUNTY  COURT:  County  Cour t may  j-.  '•chase  certificates  of  purchase 

on  delinquent  tax  lands  if  it  desires  to  -take  tiiat 
means  of  purchasing  property  for  the  use  and 
benefit  of  the  county, 

yj  I Mi-  ^0 

August  19,  1936, 


Mr.  P.  Pdwin  Pollard 
Collector  of  Revenue 
Audrain  County 
Mexico,  Missouri 


Dear  Sir : 


This  is  to  acknowledge  your  letter  as  follows: 

"The  Audrain  County  Court  is  inter- 
ested in  buying  some  properties  to  be 
sold  by  the  County  Collector  in  our 
November  tax  sale, 

" ill  you  ploase  give  us  your  opinion 
on  the  Court  buying  property  and  the 
procedure  in  purchasing  at  the  tax  sale," 


The  General  Assembly,  regular  session,  in  1933  passed 
an  Act  known  as  Senate  Bill  i.o.  94,  which  is  found  in  Lav; s of 
Missouri,  1933,  pages  425  to  449,  inclusive.  Many  changes 
were  made  in  the  tax  laws  of  our  State  relating  to  the  fore- 
closing of  the  State's  lien  for  delinquent  taxes.  Previous 
to  the  enactment  of  Senate  Bill  94,  the  suit  was  brought  in 
the  circuit  court  to  foreclose  the  State’s  lien  and  the 
property  sold  by  order  of  the  court.  Under  Senate  Bill  94 
the  county  collector  sells  the  property. 

In  State  ex  rel.  Karbe  et  al.  v.  Bader,  78  S.  W.  (2d) 
835,  the  Supreme  oourt  of  Missouri,  en  banc,  said  (p.  837): 

"The  method  of  foreclosing  the  state's 
lien  for  delinquent  taxes,  which  for 
many  years  had  been  by  suit  in  a court 
of  competent  jurisdiction  in  the  county 
wherein  the  lands  were  situated,  was 
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radically  changed  by  Senate  Dill  Ho. 

94.  It  expressly  repealed  numerous 
sections  of  the  former  statute  and 
particularly  Section  9952#  authorizing 
such  suits,  and  substituted  a scheme 
for  foreclosure  by  sale  by  the  collector 
at  the  courthouse  door  on  the  first 
Monday  in  each  year,  upon  published 
notice  thereof,  and  without  resort  to 
judicial  proceedings  — the  general 
statutory  plan  prevailing  prior  to  the 
year  1877." 


Section  9952c,  Laws  of  Missouri,  1953,  page  431, 
provides  in  part  as  follows: 

"On  the  day  mentioned  in  the  notice, 
the  coimty  collector  shall  commence 
the  sale  of  such  lands,  and  shall  con- 
tinue the  same  from  day  to  day  until 
so  much  of  each  parcel  assessed  or 
belonging  to  each  person  assessed,  shall 
be  sold  as  will  pay  the  taxes,  interest . 
charges  thereon,  or  chargeable  to  such 
person  in  said  county.  The  person 
offering  at  said  sale  to  pay  said  sum 
for  the  least  quantity  of  any  tract 
shall  be  considered  the  purchaser  of 
such  quantity." 


Section  9353c,  laws  of  Missouri,  1933,  page  433, 
provides  in  part  as  follows: 

" .here  such  sale  is  made,  the  pur- 
chaser at  such  sale  shall  immediately 
pay  the  amount  of  his  bid  to  the 
collector,  ******  -»****." 


Section  9953d,  Laws  of  Missouri,  1935,  page  433, 
provides  in  part  as  follows: 

"After  payment  shall  have  been  made  the 
county  collector  shall  ^Ive  the  purchaser 
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a certificate  in  writing,  to  be  designated 
as  a certificate  of  purchase,  which  shall 
carry  a numerical  number  and  which  shall 
describe  the  land  so  purchased,  each  tract 
or  lot  separately  stated,  -*  # # # # 


You  will  note  that  said  sections  make  it  the  plain 
duty  of  the  county  collector  to  sell  lands  upon  which  taxes 
are  unpaid  and  delinquent,  and  the  purchaser  at  said  sale  must 
immediately  deliver  the  amount  of  money  bid  to  the  collector* 
After  the  collector  receives  the  money  he  issues  a certificate 
of  purchase.  Nowhere  do  we  find  in  Senate  Bill  94  that  the 
county  court  is  precluded  from  pur elm  sing  property  for  the  use 
and  benefit  of  the  county  at  a tax  sale.  Neither  do  we  find 
any  provision  that  makes  the  county  collector  the  agent  of 
the  county  court  in  performance  of  his  duties  relating  to  the 
sale  of  land  for  unpaid  and  delinquent  taxes. 

Section  2078,  R.  S*  Mo.  1929,  relates  to  the  county 
court  and  gives  them  power  to  purchase  real  or  personal  property 
or  the  use  and  benefit  of  the  county.  Said  section  provides 
in  part  as  follows* 

"The  cotaity  court  shall  have  control  and 
management  of  the  property,  real  and 
\ personal,  belonging  to  the  county,  and 

alia  11  have  power  and  authority  to  purchase 
#*#-;**  any  property,  real  or  personal , 
for  the  use  and  benefit  of  the  county." 


We  do  not  find  any  statute  that  provides  that  the  county 
court  may  not  purchase  at  a tax  sale,  the  only  limitation  being 
that  if  property  is  purchased  it  must  be  for  the  use  and  benefit 
of  the  county.  It  might  be  argued  that  it  would  be  against 
public  policy  to  permit  the  county  to  pur chase  at  a tax  sale  In 
view  of  the  fact  that  by  such  purchase  the  land  would  thereafter 
be  exempt  from  taxation* 

Section  9954b,  Lav/s  of  Missouri,  1953,  page  455,  pro- 
vides that  the  pur  chaser  shall  pay  subsequent  taxes.  However, 
we  do  not  believe  that  said  section  could  be  construed  to  deny 
the  right  of  the  county  to  purchase  at  a tax  sale  solely  because 
that  section  could  not  be  complied  with.  Said  section  provides: 
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"Any  purchasor  at  delinquent  tax  sale 
of  any  tract  o t lot  of  land  * * *•  * 
who  takes  possession  of  any  tract  or 
lot  of  land  within  the  redemption 
period  shall  be  required  to  pay  the 
taxes  subsequently  assessed  on  such 
tract  or  lot  of  land  during  the  period 
of  occupancy  * •»  * 

Thus,  while  the  above  section  contemplates  the  paying  of  taxes, 
yet,  if  no  taxes  would  be  assessed,  none  would  be  due  and  owing. 
Please  do  not  understand  us  to  mean  that  if  the  owner  of  the 
tract  of  land  reclaims  it,  as  such  has  the  right  to  do,  that 
he  would  be  relieved  from  paying  taxes  on  said  tract  solely 
because  the  county  court  was  the  purchaser  of  the  tax  certificate. 
Said  question  is  not  before  us. and  we  do  not  by  this  opinion  in 
anywise  hold  that  the  county  court  having  bid  in  the  land  relioves 
the  owner  of  subsequent  taxes  if  such  is  redeemed  by  him.  The 
serious  question,  as  we  view  it,  is  — V.hether  or  not  the  county 
court  by  purchasing  at  a sale  by  the  collector  is  against  public 
policy. 


The  oupr  - me  Court  of  i£Lssouri  in  Valcott  v.  Hand,  122 
Mo.  621,  held  that  the  collector  who  purchased  land  sold  for 
taxes  under  a Judgment  of  the  circuit  court  and  execution  issued 
thereon  to  the  sheriff,  was  not  void  as  being  against  public 
policy.  The  court,  page  628,  stated* 

"Counsel  correctly  assumes  that  a public 
officer  charged  with  the  duty  of  selling 
property  for  the  best  price  cannot  him- 
self become  the  purchaser,  and  that  a 
sale  made  by  an  agent  or  trustee  to  him- 
self will  not  be  sustained  by  the  courts. 

Those  statutory  and  fundamental  principles 
are  not  controv  rted  by  counsel  for  defend- 
ant, but  he  insists  that  both  reason  and 
the  authorities  distinguish  between  a 
sale  by  a tax  collector  to  himself,  and  a 
sale  to  him  by  a sheriff  made  under  a 
Judgment  and  execution  of  the  circuit 
court;  that,  after  the  execution  came  to 
the  iiands  of  the  sheriff,  the  sheriff, 
and  not  the  collector,  was  charged  with 
its  execution  and  responsibility  attend- 
ing the  sale . 


****** 


lie*.  P.  Kdwin  Allard 
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(f>.  629) 

"The  sheriff,  arid  not  tlio  collector, 
is  charged  by  law  with  the  execution 
of  the  process.  He  advertises  and 
conducts  the  sale,  and  the  collector 
has  no  control  of  tlj©  process,  other 
than  to  stop  the  sale,  if  the  owner 
shall  pay  the  taxes  and  costs, 

w $444 


(p.  630) 

"The  collector  of  taxes  ca  not  stand  in 
a closer  trust  relation  than  an  adminis- 
trator,  and  if  the  law  does  not  forbid 
the  purchase  by  an  adninl  strator  when  a 
siieriff  sells  under  Judgment  and  execution, 
no  good  reason  can  bo  given  why  it  should 
forbid  trie  collector  the  sane  privilege, 
in  the  absence  of  fraud,  conspiracy  or 
collusion, 

"Our  conclusion  is  that  the  mere  fact  that 
the  collector  bought  the  land  at  the 
sheriff fs  sale  will  not  render  his  deed 
void,  and  the  court  committed  no  error  in 
so  holding. " 

The  above  case  was  affirmed  and  followed  in  Turner 
v.  Gregory,  151  Mo.  100,  wherein  the  court  said  (p.  106): 

"As  to  the  other  contention  that  the 
sheriff’s  deed  to  Oscar  Reeder  was  void 
because  eeder  was  the  collector  who 
brought  the  suit,  vie  have  ruled  other- 
wise in  Valeo tt  v.  -iand,  122  Vie.  621, 
to  which  wo  still  adhere." 


In  alker  v.  Mills,  210  Mo,  684,  the  court  lie  Id  that 

an  attorney  for  a county  collector  liad  a right  to  purchase  land 
at  a sheriff’s  sale  if  no  fraud  or  collusion  y/uc  raised  by  the 
pleadings.  The  court  said, at  page  689,  the  following: 

"xt  appeared  from  the  evidence  that  the 
plaintiff  was  attorney  for  the  collector 
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at  tho  time  the  tax  proceeding  was  begun* 
but  v/as  not  really  tax  attorney  for  the 
collector  in  office  at  the  time  of  the 
sale.  lie  had  however  looked  after  all  the 
cases  brought  by  him  while  acting  for  the 
collector  who  appointed  him  and  this  case 
with  the  others.  Defendant  contends  that 
the  attorney  for  tho  collector  lias  no  right 
to  purchase  at  a tax  sale.  There  are  many 
respectable  and  forceful  cases  holding 
that  a public  officer  whose  dutyit  is  to 
collect  taxes  cannot  purchase  at  such  sale* 
such,  however,  is  not  tho  rule  in  Uissouri* 
( i.alcott  v.  Hand,  122  Uo,  621;  Turner  v. 
dregory,  151  Mo,  1.  c.  106.)” 


irom  the  above  and  foregoing  it  is  our  opinion  that 
the  county  court  would  have  the  power  and  authority  to  purchase 
tax  certificates  on  land  offered  for  sale  by  the  collector  in 
order  to  satisfy  the  State  lien  on  unpaid  and  delinquent  taxes 
if  the  county  court  desires  to  use  such  means  of  acquiring 
property  for  use  and  benefit  of  the  county.  It  is  our  further 
opinion  that  such  purchase  by  the  county  would  be  valid  just 
so  long  as  thero  was  ai  absence  of  fraud,  conspiracy  or  collusion 


In  answer  to  your  question  as  to  the  procedure  the 
county  would  pursue  In  maiding  the  purchase,  we  are  of  the  con- 
clusion that  the  same  procedure  would  prevail  as  In  the  case 
of  the  purchase  of  land.  The  county  court  Is  a court  of 
record  (Section  1826,  R.  S.  Ho.  1929)  and,  of  course,  speaks 
through  It 8 record.  We  believe  that  the  county  court,  if  it 
desires  to  use  the  means  of  acquiring  property  by  pvrchasiijg 
certificates  at  the  collectors  sale,  should  by  record  so  state 
the  fact  and  then  appoint  an  agent  in  order  to  carry  out  its 
wishes.  Of  course,  the  county  court  would  have  to  have  avail- 
able money  with  which  to  purchase  said  certificates  and  would 
have  to  follow  the  provisions  of  the  County  Budget  Act  (Laws 
of  Missouri,  1955,  page  340,  Section  2)  In  obtaining  from  proper 
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class  the  amount  of  money  necessary,  which  would  be  either 
Class  5 or  Class  6. 


Yours  very  truly. 


James  L.  HbmBostel 
Assistant  Attorney-General 


APPROVED  r 


— v/.  rn’irxv.;  Jr:. 

(Acting)  Attorney -General, 


JLHxEG 


CRIklNAL  LAW:  A judgment  and  sentence  cannot  Le  modified  or  changed 
after  a term  of  court  hae  adjourned  - only  recourse  for  boy  under  17 
years  of  age  receiving  sentence  to  penitentiary  or  Algoa  Farms  is  pardon, 
parole,  reprieve  or  commutation  by  the  Governor  or  by  writ  of  habeas 
corpus* 


October  2 


Honorable  J.T.  Pinnell, 
Prosecuting  attorney, 
Pineville,  iJlssouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
September  24  relating  to  one  Uelvin  Parks,  a Juvenile.  Your 
letter  is  as  follows: 

",».t  the  august  term  of  the  McDonald 
County  Circuit  Court,  Kelvin  Parks, 
upon  his  plea  of  guilty  to  an  infor- 
mation charging  a felony,  viz: 
iorgery,  he  was  sentenced  to  serve 
two  years  in  xJ.goa. 

"The  sheriff  took  hin  to  the  warden, 
who  claimed  he  could  not  eccept  him 
for  the  reason  that  Parks  told  him 
he  was  only  15  years  old.  The  Sheriff 
returned  Park3  to  our  county  Jail, 
where  he  is  at  this  time. 

"When  arrested.  Parks  told  me  he 
was  20  years  of  age.  *it  the  trial, 
he  told  the  Circuit  Judge  he  was  17 
years  of  age.  He  told  the  harden  he 
was  15  years  of  age.  The  sheriff 
here  has  a letter  from  the  sheriff  at 
.oiadarko,  Oklahoma,  where  Parks’  mother 
lives  stating  that  Parks*  actual  age 
is  15. 

" .-is  I understand  it,  our  Circuit 
Judge  lost  jurisdiction  of  this  matter 
at  the  adjournment  of  the  Circuit 
Court  after  he  sentenced  Park3  to  ^lgoa. 

In  my  opinion,  the  matter  now  should 
be  properly  brought  to  the  attention 
of  the  Governor." 
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It  appears  that  Parts*  age  has  finally  been  definitely 
determined  to  be  fifteen  years.  Under  oection  6350,  Laws  of 
Missouri  1933,  p.  331,  Parks  should  have  been  sentenced  to  the 
Missouri  Training  school  for  Boys,  but  as  he  deceived  you  and 
the  officers  as  to  his  correct  age,  stating  he  was  twenty  years 
of  age,  he  was  sentenced  to  the  Intermediate  Reformatory  at 
Algoa  under  the  same  section  which  provides  for  the  commitment 
of  boys  between  the  ages  of  seventeen  and  twenty-five  years  to 
that  institution.  The  terra  of  court  having  finally  adjourned, 
we  are  of  the  opinion  that  the  Judge  of  the  Circuit  Court  cannot 
change  or  alter  the  sentence. 

In  the  case  of  Lx  parte  Thornberry,  300  Lo.  661,  the 
Court  said: 


"Jurisdiction  of  a court  is 
exhausted  by  entry  of  final 
Judgment  and  cannot  be  removed 
for  any  purpose  which  will 
modify  or  change  the  original 
sentence. " 


This  is  likewise  the  decision  in  the  case  of  Lx  parte 
Cornwall,  223  Mo.  259  and  Jtate  v.  ftistendirk,  204  5.W.  1111, 
or  to  like  effect. 

Under  Lection  6351,  Laws  of  Mo.  1933,  p.  332,  the 
Governor  has  power  to  commute  the  punishment  of  any  boy  under 
twenty-five  years  of  age  who  may  have  been  sentenced  to  the 
penitentiary  when  he  may  deem  it  suitable  to  sentence  the  boy 
to  the  Intermediate  Reformatory,  but  there  is  no  provision  for 
the  Governor  commuting  the  sentence  of  a boy  to  the  Missouri 
Training  Jchool  lor  Boys  at  Boonville.  Therefore,  as  suggested 
in  your  letter,  it  becomes  necessary  to  consult  the  general 
powers  of  the  Governor  with  reference  to  commutations,  pardons 
and  paroles. 

In  1933,  the  Legislature  amended  section  6518,  R.o.  Mo. 
1929,  and  it  now  read3  as  follows  (Lav3  of  Lo,  1933,  p.  329) 

"That  hereafter  all  applications 
for  reprieves,  commutations, 
paroles  and  pardons  shall  be 
made  by  petition  in  writing  to 
the  governor,  signed  by  the 
party  under  conviction,  or  other 
person  in  his  behalf,  which  petition 
shall  contain  a brief  history  of 
the  case  and  the  reasons  why  such 
pardon  should  be  granted;  and 
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shall  also  be  accompanied  by 
a statement  of  facts  in  writing, 
made  by  the  prosecuting  attorney 
of  the  court  in  which  the  con- 
viction was  had,  or  satisfactory 
reasons  shall  be  given  to  the 
governor  rhy  such  statement  of 
the  prosecuting  attorney  doe3  not 
accompany  such  petition;  and  it 
shall  be  the  duty  of  the  prosecuting 
attorney  to  give  such  statement 
when  requested  so  to  do.  The 
governor  is  hereby  authorized  to 
grant  commutations,  paroles  and 
pardons  upon  such  terms  and  con- 
ditions as  he  may  see  fit  to 
impose." 


CunClUoION 


7e  are  of  the  opinion  that  the  only  recourse  now  open, 
if  it  is  desired  to  reprieve,  commute  or  parole  the  boy  is  to 
follow  the  terms  of  the  statute.  It  i3  the  duty  of  the  attorney 
General  and  the  various  prosecuting  attorneys  of  the  state  to 
uphold  sentences  Imposed  by  courts  or  Juries,  but  under  the 
facts  as  you  present  them  end  the  view  that  you  personally  have 
in  regard  to  the  matter,  we  would  suggest,  by  way  of  last  resort, 
a proceeding  in  the  nature  of  a habeas  corpus. 


Respectfully  submitted, 


OLUTiuR  W.  NGLSN, 
assistant  attorney  General. 


aPPRoVED : 


JCh*.  hUi'Pw.K,  Jr., 
(Acting)  Attorney  general. 


GWNjaH 


/ 


CITIES:  HIGHWAYS 


> 


Special  road  ana  briage  runds  may  be  spent  by 
county  within  cities  under  certain  conditions 
but  cities  not  entitled  to  require  it. 


L 


October  83,  1936. 


Hon.  J.  J£.  loole, 

Cleric,  Scotland  County  Court, 
^emphis,  i-J.8scuri. 


jeur  Ur.  .oole: 


»e  acknowledge  receipt  of  your  inquiry  which  is  ae 
follows; 


"I  would  like  very  much  to  have  an 
opinion  on  the  follov.lng  matters  pertain- 
ing to  our  county. 

"Vie  have  one  road  district  which  embraces 
the  entire  county  and  known  as  Scotland 
County  Hoad  District.  Ve  have  no  Special 
Road  Districts  in  the  county  but  the  towns 
of  Memphis,  Gorin,  Rutledge,  Granger,  and 
.irbela  have  roads  lying  within  the  city 
limits  of  each  town  which  the  county  does 
not  maintain. 

"The  city  of  memphis  levy  a city  tax  for 
city  purposes  alone  which  Includes  a twenty 
cent  levy  for  road  purposes.  Each  town  also 
levies  and  collects  a roll  lax. 

"The  county  levied  eit.hteen  cents  on  each 
hundred  dollar  valuation  under  Section  7691 
this  year. 

"Are  the  above  mentioned  towns  entitled  to 
the  part  of  the  special  tax  which  arose  and 
wus  collected  in  each  city  or  town  and  does 
the  county  have  to  turn  such  collections  to 
each  city  or  town?  If  so,  aoes  each  city 
or  town  have  to  present  a statement  of 
materials  furnished  and  work  performed  which 
must  be  passed  upon  by  the  county  court  in 
order  to  draw  their  money?" 
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We  understand  your  question  to  be,  is  a city  entitled  to 
have  the  county  court  turn  over  to  the  city  a part  of  the  special 
road  and  bridge  tax  levied? 

Section  7891,  ii.  S.  u.o.  1929,  proviaes  the  authority  for 
the  county  court  in  levying  a special  road  and  bridge  tax. 

It  will  be  observed  that  the  latter  portion  of  said  section  pro- 
vides that  the  part  of  the  money  arising,  from  the  collection  of 
taxes  for  special  road  and  bridge  p -rposes  on  property  not 
located  in  any  road  district  is  to  be  placed  to  the  credit  of 
the  "county  road  and  bridge  fund",  and  to  be  used  in  the  con- 
struction and  maintenance  of  roads,  "and  may . in  the  discretion 
of  the  county  court , be  used  in  improving  or  repairing,  any  street 
Tn  any  incorporated  city  or  village  in  the  county,  if  said  street 
shall  form  a part  of  a continuous  highway  of  said  county  leading 
through  such  city  or  village." 

It  will  be  further  observed  that  this  last  quoted  part 
of  said  section  places  the  discretion  in  the  county  court  of  so 
using  said  funds.  In  other  words,  if  they  see  fit  to  use  a part 
of  said  funds  in  improving  or  repairing  a street  in  an  Incorporated 
city,  etc.,  and  such  Is  within  the  county  and  forms  e part  of  a 
continuous  highway  of  said  county  leading  through  such  nlace,  chev 
may  do  so,  but  are  not  required  to  do  so. 

In  the  case  of  Billings  Special  Road  District  v.  Christian 
County,  5 S.  W.  (2d)  378,  319  Ho*  963,  1.  c.  975,  after  discussing 
the  case  of  Hannibal  v.  1 arlon  County,  69  Mo.  571,  and  other  cases 
there  cited,  states: 

"Here  the  question  is  as  to  the  power  of  the 
legislature  to  direct  a disbursement  of  taxes 
collected,  and  an  examination  of  the  two  cases 
referred  to  in  the  15th  and  54th  volumes  of  our 
reports  seems  to  render  any  additional  investi- 
gation into  this  question  superfluous.  It  ’..as 
held  in  both  these  cases  that  the  legislature 
had  full  power  to  direct  what  should  be  done 
with  the  taxes  levied  and  collected  from  any 
county. " 

tfith  respect  to  the  right  of  special  road  districts  to 
receive  their  portion  of  the  money  collected  from  such  a tax  on 
property  within  the  district,  the  legislature  has  definitely 
spoken,  saying  that  they  shall  be  entitled  to  the  same.  Cases 
so  holding  are  St&te  sx  rel.  Special  Road  District  v.  Holman, 

305  mo.  195,  State  ex  rel.  Special  Road  District  v.  Barry  County, 
302  ...o.  279,  ana  Billings  Special  Road  District  v.  Christian 
County,  supra,  basing  their  conclusion  on  the  fact  that  the 
legislature  had  definitely  so  stated  with  respect  to  such  special 
road  districts. 
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But  if  the  tux  money  so  collected  by  the  county  is  not 
collected  from  property  within  the  rood  district  to  which  the 
legislature  refers  when  it  directs  the  expenditure  of  money  arising 
fro_  the  taxes  collected  within  such  road  districts,  the  legislature 
has  only  expressed  itself  in  restricting  the  powers  of  the  county 
court  in  the  expenditure  of  such  funds  by  the  language  used  in  the 
latter  part  of  Section  7691,  supra.  By  thet  language  they  place 
the  discretion  in  the  county  court  of  spending  this  money  within 
the  towns  therein  designated,  provided  it  is  spent  in  repair  or 
improvement  of  streets  within  si’^h  tovns,  end  provided  further 
that  the  towns  are  located  «**  county  and  that  such  streets 
are  a part  of  the  continuo-**  road  system  of  the  county,  and  by 
implication,  it  would  seem,  limited  the  counties  to  this  method 
of  emending  scid  funds  within  the  city,  which  would  lead  to  the 
conclusion  that  the  county  would  not  be  authorized  to  expend  said 
funds  on  streets  within  such  cities  which  did  not  come  within 
the  above  classification. 

The  statement  contained  in  the  first  part  of  your  inquiry 
that  you  have  one  road  district  which  embraces  the  entire  county 
and  is  icnown  as  Scotland  Co  nty  x.oad  district  is  rather  a novel 
situation,  but  your  inquiry  does  not  ruise  the  question  as  to 
whether  this  special  road  district  or  this  road  district  compris- 
ing the  whole  county  is  entitled  to  have  these  funds  set  over 
to  it. 


tie  find  no  provision  in  the  law  authorizing  cities  to  re- 
quire the  county  court,  acting  for  the  county,  to  pay  over  to  a 
city  any  part  of  the  special  road  and  bridge  funds. 

uU.CLUGIQN 


It  is  our  opinion  that  the  towns  set  forth  in  your  inquiry 
are  not  entitled  as  a matter  of  right  to  have  turned  over  to  them 
by  the  county  court  any  part  of  the  special  road  and  bridge  taxes, 
and  that  it  is  discretionary  with  the  county  court  as  to  whether 
they  spuad  within  said  towns  or  cities  any  part  of  the  funds  of  the 
special  road  und  bridge  tax  levy,  and  that  if  they  exercise  their 
discretion  to  spend  a part  of  said  special  road  and  bridge  funds 
within  the  city,  they  should  be  spent  only  on  streets  within  the 
city  that  are  n continuation  end  part  of  the  county  road  system, 
end  the  city  or  town  in  which  they  are  expended  must  be  located 
within  the  county. 

Yours  very  truly, 


iiPrhOViiu : 


BhAKjfi  .VaTSON, 

Assistant  Attorney  General. 


j’oiii'.  «.  HoI'Jj'Aiuth , Jr., 

( acting)  Attorney  General. 
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COUNTY  COURTS:  Not  authorized  to  levy  more  than  40jf  for  county 
purposes,  as  provided  by  the  Constitution,  absent  a vote  of  the  people 


November  30,  1936. 


iionorable  J.T.  Pinnell, 
Frosecuting  attorney, 
Lcuonald  County, 
Pineville,  U.ssouri. 


Dear  Jir: 


T'e  acknowledge  receipt  of  your  Inquiry,  which  is  as 

follows: 


"The  assessed  valuation  of  ..cDonald 
County  is  between  six  million  and 
ten  million  dollars.  The  County* s 
warrant  indebtedness  is  being  reduced 
to  judgments.  The  total  will  be 
probably  3^50,000.00. 

"oec.  2892,  R.o . 1929,  provides  *that 
nothing  in  sections  2892  to  2894 
inclusive,  shall  be  30  construed  as 
prohibiting  any  county  * * * that  has 
or  may  hereafter  have  a bonded  or 
jud gment  debt  * * from  funding  or 

refunding  such  debt  without  the  sub- 
mission of  the  question  to  a popular 
vote  *””*  * * 

"Under  the  Constitution,  this  county 
can  not  exceed  a 40  cent  levy  for  ’county 
purposes . * 

".question:  Could  the  County  Court 
levy  a bond  tax  (in  excess  of  the  levy 
of  40  cents  for  county  purposes ) for 
the  payment  of  bends  and  inters st?" 


section  11,  -tTticle  X of  the  ...issouri  Constitution,  pro- 
viding for  the  levy  of  taxes  for  county  and  other  purposes,  provides 
in  pert  as  follows: 
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"For  county  purposes,  the  annual 
rate  on  property  * * * in  counties 
having  six  million  dollars  and  under 
ten  million  dollars,  said  rate  shall 
not  exceed  40  cents  on  the  one  hun- 
dred dollars  valuation  * * * said 
restrictions  as  to  rates  shall  apply 
to  taxes  of  every  kind  and  descrip- 
tion, whether  general  or  special, 
except  taxes  to  pay  valid  indebtedness 
now  existing  or  bonds  which  may  be 
issued  in  renewal  of  such  indebted- 
ness * s " 


section  1 £ of  xiTticle  X of  the  iiissouri  Constitution,  in  part, 
provides: 


"No  county  * * * shall  be  allowed 
to  become  Indebted  in  any  manner 
or  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year 
without  the  consent  of  two-thirds  of 
the  voters  thereof  voting  on  such 
proposition  et  an  election  to  be 
held  for  that  purpose.  Nor  in  cases 
requiring  such  assent  shall  any 
indebtedness  be  allowed  to  be  incurred 
to  an  anount,  including  existing 
indebtedness  in  the  aggregate  exceed- 
ing five  per  centum  on  the  value  of 
the  taxable  property  therein  * * " 


section  2892  (Laws  of  iio.  1931,  p.  138)  provides  that  the 
various  counties  are  authorized  by  their  respective  county  courts 
to 


"fund  or  refund  any  part  of  all 
of  their  bonded  or  Judgment  indebt- 
edness, including  bonds,  coupbns 
or  any  Judgment,  whether  based  on 
bonded  or  other  indebtedness,  and  for 
that  purpose  may  make,  issue,  h§g§tiate, 
sell  and  deliver  renewal,  funding  or 
refunding  bonds,  and  with  the  pro- 
ceeds thereof  pay  off,  redeem  and 
cancel  such  Judgments  or  old  bonds 
and  coupons  as  the  same  mature  or  are 
called  for  redemption,  or  such  renewal, 
funding  or  refunding  bonds  may  be 
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issued  and  delivered  in  exchange 
for  the  judgments,  bonds  or  coupons 
to  fund  or  refund  which  the  renewal, 
funding  or  refunding  bond3  were 
issued:  Provided,  that  in  no  case 
shall  the  amount  of  the  debt  of  any 
such  county,  township  or  parts  of 
townships,  or  city,  village,  incor- 
porated town,  school  district  or  road 
district  be  increased  or  enlarged 
under  the  provisions  of  this  chapter, 
and  provided  also  that  no  renewal, 
funding  or  refunding  bonds  issued 
under  this  chapter  shall  be  payable 
in  more  than  twenty  years  from  the 
date  thereof, 

* * * 

Provided  further,  that  nothing  in 
sections  2892  to  2894,  inclusive, 
shall  be  so  construed  as  prohibiting 
any  county,  city,  township,  school 
district  or  road  district  from  renewing, 
funding  or  refunding  such  debt  without 
the  submission  of  the  question  to  a 
popular  vote)" 


Section  2893,  R.o.  Uo.  1929  provides  the  method  for  holding 
the  election.  Section  2894  empowers  the  county  court  to  proceed 
to  fund  any  part  or  all  of  such  indebtedness  in  conformity  with 
the  provisions  of  said  Chapter  15,  R.J.  ilo.  1929.  section  2895 
provides  that  the  county  shall,  at  the  time  of  issuing  the  bonds, 
’’provide  in  the  express  manner  provided  by  law  for  the  levy  and 
collection  of  an  annual  tax  sufficient  to  pay  the  annual  interest 
on  such  funding  bonds  as  it  falls  due,  and  a sufficient  sinking 
fund  for  the  paymeht  of  the  principal  of  3uch  bonds  when  they 
become  due,” 

IVe  construe  your  question  to  be  that,  assuming  your  county 
has  a bonded  or  judgment  indebtedness  which  is  valid  but  which 
cannot  be  retired  with  the  collection  of  the  40  cent  levy  authorized 
by  the  Constitution,  is  your  county  court  authorized  without  a 
vote  of  the  people  to  levy  a tax  in  addition  to  the  40  cents  for 
county  -urposes,  from  which  additional  tax  the  said  debts  may  be 
retired? 

In  the  case  of  Lamar  Ta ter  &.  Llectric  Light  Company  v.  City 
of  Lamar,  128  iio.  188,  194,  speaking  of  whether  the  same  rule 
applies  to  counties  as  applies  to  cities  with  reference  to  the  con- 
struction of  these  constitutional  provisions,  the  Court  (l.c.  194) 
said  this: 
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"This  line  of  reasoning  i3  far 
reaching  in  its  consequences, 
for  if  correct  as  to  cities,  it 
is  correct  as  to  counties,  school 
districts  and  townships.” 


This  was  a case  by  the  Court  jin  Banc  in  which  the  Columbia 
Case  (1892)  111  lio.  365,  £0  o.'V.  236,  and  later  before  the  Court 
.on  Banc  in  itate  ex  rel.  v.  _>eibert  (1893)  116  x.io.  415,  22  B.W.  732, 
was  overruled,  and  the  Court  here  speaking  of  sections  11  and  12 
of  the  ..Missouri  Constitution  said  11.  c.  215): 

"oection  12  could  then  be  regarded 
as  e proviso  to  section  11,  and 
any  tax  duly  levied  to  meet  a 
voted  indebtedness  would  have  a 
solid  foundation  on  the  taxable 
resources  of  the  locality.  Yet 
on  the  other  side,  the  possibility 
of  depriving  the  municipality  of 
means  to  sustain  its  government 
would  disappear. 

"By  that  construction  alone,  it 
seems  to  us,  can  both  of  these 
sections  be  given  full  force.” 


.and  at  page  £16,  it  is  said: 

" fhe  two  sections  are  component 
parts  of  a system  of  financing 
which  experience  pointed  out  as 
furnishing  a safer  course  than  had 
been  previously  followed. 

"Two  great  objects  were  in  view 
ana  each  of  the  sections  treats  of 
one  of  them. 

"One  object  was  to  limit  the  rates 
of  taxation  for  raising  the  annual 
revenue  required  for  local  pur- 
poses; the  other  to  limit  the  power 
to  incur  indebtedness  beyond  the 
annual  income  and  revenue  provided 
for  any  one  year." 
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r-.nd  at  page  220,  the  Court  said: 


’’It  seems  first  of  all  necessary 
that  the  fund3,  permitted  by  section 

11  to  be  raised,  for  the  legitimate, 
ordinary  purposes  of  the  government, 
should  be  preserved  from  invasion 

or  diminution  by  any  tax  levied  under 
section  12.  Jbcperiance  demonstrates 
that  the  limitations  of  section  11 
are  narrow  enough  even  as  applied  to 
the  general  needs  of  the  municipalities 
Witch  that  section  governs.  The  pro- 
visions of  section  12  were  not 
designed  to  cut  down  the  annual  revenue 
intended  for  the  ordinary  wants  of  the 
local  governments.  But  such  a cutting 
down  would  be  inperative,  if  the  first 
alternative  ruling,  already  discussed, 
were  adopted. 

"On  the  other  hand,  the  terras  of  section 

12  are  not  so  drawn  as  to  permit  the 
conclusion  that  the  tax  levied  under 
then  was  intended  to  be  any  such  myth 
as  it  would  be  if  it  depended  only  on 

a surplus  remaining,  each  year,  from  the 
rates  levied  under  section  11. 

"The  only  escape  from  these  results 
is  in  the  reading  of  those  sections 
which  we  have  above  attempted  to  justify, 
namely:  That  the  tax  expressly  authorized 
in  the  last  lines  of  section  12  may  be 
imposed  in* excess  of  the  rates  named  in 
section  11,  if  tho  other  limitations  in 
section  12  are  observed.” 


In  this  case  the  question  had  been  submitted  to  the  people 
end  received  their  approval,  but  the  question  was  whether  it  was  a 
thing  that  could  be  authorized,  even  by  a vote  of  the  pebple. 

Your  inquiry  is  3ilent  as  to  whether  the  bond  issue  voted  on 
by  the  people,  assuming  such  to  be  a fact,  also  carried  the  provision 
authorizing  the  levy  of  the  tax  with  which  to  pay  the  bonds.  With 
this  situation  at  hand,  we  assume  that  no  question  has  been  submitted 
to  the  people  or  approved  by  them  authorizing  the  levy  of  a tax  with 
which  to  pay  the  bonds  and  Interest. 
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In  the  cose  of  Consolidated  Jchool  District  v.  Day,  328  M o, 
1105  (1931),  Court  iinBano,  the  object  sought  was  a pro  forma  decree 
authorizing  the  issuance  of  211*500  in  school  bonds.  The  defendant 
intervener  contended  that  the  question  of  the  issuance  of  said 
bonds  and  the  levying  of  a tax  in  payment  thereof  were  not  sub- 
mitted to  the  voters  of  the  school  district  as  provided  by  section 
11  of  Article  X of  the  Constitution,  and  that  the  indebtedness 
alleged  to  have  been  incurred  and  evidenced  by  the  Judgments  in 
the  case  was  in  violation  of  the  provisions  of  oection  12  of 
article  X of  the  Constitution  in  that  it  was  an  attempt  to  cause 
the  district  to  become  indebted  to  on  amount  exceeding  the  income 
or  revenue  provided  by  said  school  district  for  the  year  without 
the  assent  of  two-thirds  of  the  voters  of  the  district. 

They  also  charged  that  section  2892  was  unconstitutional, 
but  this  latter  question  was  not  preserved  for  review.  It  was 
admitted  at  the  trial  that  no  election  was  held  in  said  school  dis- 
trict to  authorize  the  Issuance  of  the  bonds  in  question  and  that 
the  amount  of  said  bonds  and  the  amount  of  the  current  expenses  of 
said  school  district  exceeded  the  estimated  income  and  revenue  for 
that  year.  These  bond3  were  issued  for  the  purpose  of  paying  off 
two  judgments  which  had  previously  been  obtained  totaling  $11,069.03. 
At  page  1113  of  the  opinion  is  the  following: 

"In  view  of  the  express  provision 
cl  arly  appearing  in  the  petition 
and  proof  as  a pert  of  the  school 
board’s  resolution  authorizing  the 
issuance  of  said  bonds,  to-wit,  that 
none  of  said  bonds  should  be  delivered 
or  become  binding  obligations  of  said 
district  until  said  judgments  were 
fully  satisfied  and  recorded,  seems 
to  hold  that  the  issuance  of  said  bonds 
does  not  create  a new  or  additional 
indebtedness  apart  from  said  judgment 
indebtedness.  It  only  changes  the  form 
of  the  judgment  Indebtedness.  This 
feature  clearly  distinguishes  the 
instant  cose  from  that  of  Dtate  ex  rel. 

Clurk  County  v.  Hackmann,  280  Mo.  686, 

703,  708,  218  d.W.  318,  cited  by 
respondents,  in  which  the  proposed  bond 
issue  was  not  so  characterized,  and 
in  that  case  this  very  distinction 
was  recognized  and  rather  fully  discussed. 
Subsequently,  this  court  en  bane  said 
in  otate  ex  rel.  oedalia  v.  ’’einrich, 

291  Mo.  461,  466,  236  3.W.  872,  that 
•the  great  weight  of  authority  is  to 
the  effect  that  the  refunding  of  a 
valid  debt  in  such  manner  that  the  payment 


Eon.  J.T.  linnell 


7 


EOT.  30 , 1936. 


and  extinguishment  precedes  or  is 
simultaneous  with  the  coming  Into 
existence  of  the  refunded  debt  as  en 
obligation,  does  not  create  a new 
indebtedness  or  add  to  the  previous 
one,  but  merely  changes  its  form. 

This  1 8 true  whether  the  refunding 
bonds  are  exchanged  for  the  evidences 
of  the  old  debt  or  are  3old  and  the 
proceeds  actually  used  to  extinguish 
the  old  at  the  time  and  in  the  manner 
stated. ” 


iUid  at  page  1115,  the  Court  said: 

’’The  bonds  here  involved  were  not 
issued  for  the  purpose  of  erecting 
public  school  buildings,  but  to 
refund  a then  existing  Judgment 
indebtedness,  and  the  rate  of  levy 
ordered  in  connection  ~ith  their  is- 
suance vas  never  submitted  to  a vote 
of  the  people.” 


At  page  1117: 


”The  exact  question  now  before  us 
is  not  the  validity  of  the  original 
judgment  indebtedness,  but  whether 
or  not  the  laws  of  the  Otate  govern- 
ing the  change  in  this  form  of  indebted- 
ness to  that  of  a bond  issue  have  been 
complied  with.  Jurely  the  above  quoted 
requirement  of  Section  2395,  devised 
dtatutea  1929,  that  at  the  tine  of 
issuing  the  bonds  provision  siiall  be 
made  to  retire  them,  is  not  a mere 
direction  as  to  form  without  regal'd  to 
the  validity  of  such  provision.  It 
is  a companion  section  to  section  2692, 
devised  statutes  1929,  both  being  a 
part  of  the  same  act  which  was  originally 
enacted  in  a somewhat  different  form 
(Laws  ie79,  p.  48),  and  they  should  be 
construed  together.  The  purpose  of  a 
law  author izing  the  funding  of  such 
indebtedness  is  to  place  it  in  a fora 
not  only  advantageous  to  the  seller 
but  affording  a reasonably  safe  and 
certain  means  of  its  collection  by  the 
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purchaser  of  the  bond3.  ’Vhen 
the  record  shot »s,  as  It  doss  in 
this  instance,  that  at  the  time 
bonds  are  issued  the  amount  of  the 
tax  levy  necessary  to  meet  the 
required  statutory  provision  for 
their  retirement  exceeds  constitu- 
tional limitations  upon  the  taxing 
power  one  of  the  chief  objects 
of  the  bond  issue,  to-wit,  provision 
for  payment  of  the  indebtedness, 
fails.” 


CONCLUSION 


It  is  our  opinion  that  the  county  court  of  *..cDonald  County 
does  not  have  authority,  absent  an  election  at  which  two-thirds  of 
the  voters  express  their  approval  of  a tax  levy  for  county  purposes 
in  excess  of  forty  cents  on  the  one  hundred  dollars  valuation, to  levy 
an  additional  tax  for  county  purposes  above  the  forty  cents,  even 
though  the  additional  levy  be  for  the  payment  of  bonds  and  the  pay- 
ment of  interest  thereon. 


Respectfully  submitted. 


LiRiJu£  watson, 

Assistant  attorney  General. 


aPIROY^D  : 


J . d • TiiYLOh , 

( acting)  attorney  General 
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JPEClAl  ROAD  DISTRICTS:  l£ay  demand  taxes  derived  from  property  within 
district  immediately  after  formation  is  completed,  but  cannot  receive 
taxes  for  fiscal  year  prior  to  formation. 
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Honorable  Thomas  V.  Proctor, 
Prosecuting  Attorney, 

Monroe  County, 

Pari s , mo. 


Dear  Mr.  Proctor: 


This  department  is  in  receipt  of  your  letter  of 
recent  date  requesting  an  opinion,  as  follows: 

'•On  the  2nd  of  March,  1936,  the 
voters  of  the  village  of  Holliday 
and  surrounding  vicinity  voted  to 
have  a special  Road  District  as  is 
provided  in  Article  9,  Chapter  42, 

R.S.  1929.  The  said  distriot  is 
5 miles  square  and  is  to  be  known 
as  the  holliday  Special  Road  District. 

Since  the  adoption  of  the  said  Dis- 
trict, the  following  question  has 
been  confronting  us,  and  we  would 
like  to  have  an  opinion  from  your 
department  concerning  same. 

"section  6042  of  the  above  chapter 
provides  that  all  taxes  collected 
within  the  bounds  of  a district,  for 
road  and  bridge  purposes,  shall  upon 
proper  demand  be  paid  over  to  the 
Commissi oners  of  the  said  District  to 
maintain  the  roads  and  bridges  in  such 
district.  The  question  now  involved 
is  when  this  money  shall  be  turned 
over  and  whet  money  shall  be  turned 
over  to  them.  I mean  by  this,  shall  only 
that  portion  of  taxes  that  has  been  col- 
lected after  karoh  2nd  be  set  aside 
to  their  credit,  or  are  they  entitled 
to  the  money  and  taxes  that  have  been 
collected  for  this  year  prior  to 
karch  2nd,  1936?  * * * * « 
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Jection  8042,  E.o.  ^ o . 1929,  referred  to  in  your  letter, 
is  as  follows: 


"In  all  counties  in  this  state 
where  a special  road  district, 
or  districts,  has  or  have  been 
organized,  or  where  a special 
road  district,  or  districts, 
may  be  organized  under  this 
article,  and  where  money  shall 
be  collected  as  county  taxes  for 
road  purposes,  or  for  road  and 
bridge  purposes,  by  virtue  of 
any  existing  law  or  laws,  or 
subsequent  law  or  laws  that  may 
be  enacted,  upon  property  within 
such  special  district,  or  dis- 
tricts, or  where  money  shall  be 
collected  for  pool  or  billiard 
table  licenses,  upon  business 
within  such  special  road  district, 
or  districts,  the  county  court 
shall,  as  such  taxes  or  licenses 
are  paid  and  collected,  apportion 
and  set  aside  to  the  credit  of 
such  special  road  district,  or 
districts,  from  which  said  taxes 
were  collected,  all  such  taxes 
so  arising  from  and  collected 
and  paid  upon  any  property  lying 
and  being  within  such  special 
district,  or  districts,  and  also, 
one-half  of  the  amount  collected 
for  pool  and  billiard  table 
licenses,  so  collected  from  such 
business  carried  on  or  conducted 
within  the  limits  of  such  special 
road  district;  and  the  county  court 
shall,  upon  written  application 
by  said  commissioners  of  3uch  special 
road  district,  or  districts,  draw 
warrants  upon  the  county  treasurer, 
payable  to  the  commissioners  of 
such  special  road  district,  or 
districts,  or  the  treasury  thereof, 
for  all  that  part  or  portion  of 
said  taxes  so  collected  upon  property 
lying  and  being  within  such  special 
road  district,  or  districts,  and 
also  for  one-half  the  amount  so 
collected  for  pool  and  billiard  table 
licenses,  so  collected  from  such 
business  carried  on  or  conducted 
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within  the  limits  of  such  special 
road  district,  or  districts. " 


The  question  is  - can  the  Holliday  Jpecial  Hoad  District 
receive  all  county  taxes  levied  and  collected  in  said  district  for 
road  and  bridge  purposes  for  the  remainder  of  the  year  beginning 
March  2,  or  is  it  entitled  to  receive  all  moneys  collected  as  pro- 
vided in  dec.  8042,  supra,  from  January  1,  1936? 

Although  the  section  states  definitely  that  the  taxes,  after 
the  district  is  organized,  shall  be  paid  to  the  commissioners  of  the 
special  road  district,  we  are  not  unmindful  of  the  fact  that  a part 
of  such  taxes  have  been  levied  the  year  previous.  In  this  case  the 
County  Court  of  Monroe  County  made  the  levy  in  May  of  1935,  the 
assessment  being  made  in  June  of  that  year.  Naturally,  we  would 
oonclude  that  the  levy  and  assessment  accrued  before  the  dpecial 
Road  District  came  into  existence;  hence,  the  question  would  arise 
as  to  whether  or  not  the  district  could  receive  any  of  the  taxes 
under  the  levy  and  assessment  of  19S5V  or  any  delinquent  taxes  of 
prior  years.  If  not,  then  the  Special  Road  District  could  not 
begin  receiving  taxes  until  after  the  levy  In  May,  1936. 

•f 

In  view  of  the  plain  wording  of  the  statute,  whieh  states 
that  special  road  districts  are  to  receive  all  taxes  collected 
after  the  formation  of  the  district,  and  the  case  of  Btate  ex  rel. 
v.  Burton,  266  *o.  711,  we  are  of  the  opinion  that,  regardless 
of  when  the  levy  and  assessment  was  made,  the  district  begins 
receiving  the  taxes  immediately  upon  the  completion  of  the  form- 
ation of  the  district.  In  the  Burton  Case,  the  Court  said 
(l.c.  716): 


'•Upon  a hearing  on  the  appli- 
cation for  the  writ  of  mandamus 
the  circuit  court  found  that 
defendants  had  Issued  warrants 
in  said  district  for  v330S.90 
for  work  done  therein,  and  It 
was  ordered  that  they  pay  or  issue 
warrants  to  plaintiff  in  the  sum 
of  *6030.70,  or  the  balance 
remaining  in  the  county  treasury 
which  had  been  collected  in  said 
district  under  the  twenty-five 
cent  levy. 

"Cross  appeals  were  perfected  from 
this  Judgment,  plaintiff  contend- 
ing that  it  was  entitled  to  the 
entire  wenue  collected  in  said 
district  for  the  preceding  year  for 
road  and  bridge  purposes,  and 
defendants  that  the  statute  under 
which  the  levy  was  made  was  uncon- 
stitutional and  hence  void." 
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The  Court,  In  discussing  the  above  question,  does  not 
discuss  our  question  definitely,  but  the  above  quotation  contains 
the  finding  of  the  trial  court.  You  will  note  that  the  county 
court  had  already  paid  out  #3505.90;  the  trial  court  held  that 
the  sum  of  #6030.70  should  be  paid  to  the  commissioners  of  the 
special  road  district.  The  Supreme  Court  affirmed  this  finding 
of  the  trial  court;  therefore,  we  conclude  that  it  is  pfoper 
for  the  district  to  receive  the  taxes  immediately  after  its 
formation,  but  it  cannot  receive  taxes  levied  on  property  in  the 
district  prior  to  its  formation. 

In  the  case  of  otate  ex  rel.  special  ^oad  District  v. 
barry  County,  302  Mo.  279,  the  court  held  that  a special  road 
district  is  entitled  to  receive  all  moneys  collected  as  taxes 
upon  timely  application  therefor.  The  Court  said  (l.c.  290-291): 

"There  was  no  further  expression 
of  the  legislative  mind  with 
respect  to  these  road-tex  provis- 
ions until  1917.  In  that  year  the 
road  law  was  recast  in  part,  sec- 
tions 10481  and  10482  as  amended 
by  the  act  of  1913  were  repealed 
and  what  are  now  sections  10682 
and  10683  covering  the  same  subject- 
matter  were  enacted,  section  10594 
was  in  no  way  referred  to  in  the 
repealing  act.  It  wa3  therefore 
not  expressly  repealed,  and  there 
is  no  ground  for  holding  that  it 
was  repealed  by  implication,  as 
already  stated,  it  was  carried  into 
the  present  revision  as  section 
10818.  The  three  sections  (10682, 

10683  and  10818)  as  they  now  stand 
do  not  indicate  any  change  of  the 
legislative  purpose  with  respect 
to  the  distribution  of  road  and 
bridge  taxes  collected  upon  property 
within  special  road  districts. 

Jection  10683  provides  that  all  that 
part  of  the  special  road  and  bridge 
tax  which  shall  be  collected  and 
paid  upon  property  lying  within  any 
road  district  shall  when  paid  into 
the  county  treasury  be  placed  to 
the  credit  of  the  district  from  which 
it  arose.  Section  10682,  which  directs 
the  levy  of  a road  end  bridge  tax  in 
connection  with  the  general  levy  for 
county  purposes,  makes  no  provision  for 
its  distribution.  But  Section  10818, 
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voicing  the  legislative  purpose 
with  respect  to  special  road 
districts,  provides  that  all 
money  collected  'as  county  taxes 
for  road  purposes,  or  for  road  and 
bridge  purposes,  by  virtue  of  any... 
law*  upon  property  within  a special 
road  district,  shall  be  set  aside 
to  the  credit  of  such  special  road 
district.  The  conclusion  that  a 
speciel  road  district  is  entitled 
upon  timely  application  therefor  to 
receive  all  moneys  collected  as 
taxes  for  road  and  bridge  purposes 
upon  property  within  its  boundaries 
is  nmvoidable. " 

.Ye  are  further  guided  in  our  conclusion  that  the  special 
road  district  can  only  receive  taxes  after  its  formation  — not 
for  any  part  of  the  fiscal  year  prior  to  its  formation--by  the 
general  construction  of  the  statute,  section  8042,  supra,  uses 
the  words  "shall  he  collected". 

In  the  case  of  Winter  v.  Bradstreet  Co.,  174  Mo.  444, 
the  Court  said:  (Jyllabi  6) 

"The  word  'shall*  used  in 
statutes  ordinarily  applies  to 
something  to  he  done  or  to  take 
place  in  the  future." 


In  the  case  of  otate  ex  rel.  at.  Joseph  Lead  Co.  ▼.  Jones, 
270  Mo.  230,  the  Court  said  (Byllabl  2): 

"a  statute  general  in  terms 
may  be  made  to  apply  to  con- 
ditions non-existent  at  the 
time  of  its  enactment. 

If  expressed  in  words  of  the 
present  tense,  it  will  gener- 
ally be  construed  to  apply  not 
only  to  things  and  conditions 
existing  at  its  passage,  but 
will  also  be  given  a prospective 
interpretation  and  applied  to 
3uch  as  come  into  existence 
thereafter. " 
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In  the  early  case  of  Ltate  ex  rel.  Parker  v.  Thompson, 
41  ko.  25,  it  was  held: 

"It  is  a well  settled  rule  for 
the  construction  of  statutory 
la"  that  every  act  of  the  Legis- 
lature must  be  held  to  be  pros- 
pective in  its  operation  unless 
a different  effect  is  clearly  to 
be  gathered  from  its  terms." 


In  the  case  of  oupreme  Council  Royal  .jrcanum  v.  Heitzman, 
140  -io.  app.  105,  the  court  held: 

"statutes  will  be  considered 
to  have  a prospective  operation 
only  unless  an  Intent  to  the 
contrary  is  expressed  by  or 
implied  from  the  language  used; 
especially  where  to  construe  the  *.ct 
as  retroactive  would  render  it 
unconstitutional . " 


CONCLUSION 


In  view  of  the  wording  of  section  8042,  supra,  there 
is  no  language  used  to  indicate  that  a special  road  district 
such  as  the  Holliday  *>.  eclal  Road  Ji strict  can  demand  of  the 
county  court  any  taxea  accruing  prior  to  the  formation  of  the 
district,  and  in  view  of  the  decision  in  the  Burton  Case,  we 
are  of  the  opinion  that  the  Holliday  opeclal  Road  District  may 
ohly  begin  demanding  or  receiving  taxes  due  the  district  after 
the  date  of  its  formation.  To  hold  otherwise  would  make  section 
8042,  supra,  retroactive  and  the  question  of  constitutionality 
might  arise* 


Respectfully  submitted, 


OLLIVAH  W.  NOLAN, 

assistant  attorney  General 


ujr.  AUViiD: 


0 WN:*H 


JCiM  HGlJf'MiiN,  Jr., 
(acting)  attorney  General. 
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SERIAL  ELECTIONS)  elective  offices  by  special  election.,  by  giving 

at  least  10  days'  notice  thereof  by  publication 
in  some  newspaper  published  in  city,  or  at 
least  20  handbills  ah»  posted  up  at  as  many 
public  places  within  city. 
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Honorable  John  Frotiva 
Acting  Mayor 

Y/illow  Springs,  Missouri 
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Dear  Firs 


This  will  acknowledge  receipt  of  your  request 
of  August  18,  1936  for  an  opinion,  which  request  reads 
as  follows: 

"An  emergency  has  arisen  in  our  city  af- 
fairs due  to  the  death  of  our  Mayor  , Dr* 
Chas.  ralenske.  I am  unable  to  find  any 
ordinance  covering  a social  election  to 
fill  a vacancy  due  to  defcth.  Will  ap- 
preciate It  very  much  if  you  will  let  me 
know  the  proper  procedure  under  the  State 
Statutes  to  fill  this  vacancy*  I an  act- 
ing mayor  by  virtue  of  orders  from  the 
late  Dr.  Palenske,  who  appointed  me  as 
such  when  he  left  for  his  vacation,  and 
since  Dr.  Palenske  died  before  he  re- 
turned to  this  city  I am  still  acting  in 
the  capacity  as  mayor." 


We  note  from  your  above  request  that  you  have 
been  unable  to  find  any  ordinance  covering  a special  elec- 
tion to  fill  the  vacancy,  and  in  that  resnct  your  attention 
Is  directed  to  Section  7289,  R.  S.  Mo.  1929  relating  to 
cities  passing  ordinances  in  conformity  with  the  State  lew 
upon  the  same  subject. 

"Any  municipal  corporation  in  this  state, 
whether  under  general  or  special  charter, 
and  having  authority  to  pass  ordinances 
regulating  subjects,  matters  and  things 
upon  which  there  is  a general  law  of  the 
state,  unless  otherwise  prescribed  or 
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authorized  by  some  special  provision  of 
its  charter,  shall  confine  and  restrict 
its  Jurisdiction  and  the  pt  ssage  of  its 
ordinances  to  and  in  conformity  witjx  the 
state  law  upon  the  same  subject," 


In  the  case  of  State  ex  rel.  Brown  v.  McMillan, 
108  Mo,,  l.c.161,  the  Supreme  Court,  in  d iscusslng  what  is 
now  the  above  quoted  section  of  our  law,  said: 


n the  power  of  the  legislature  to  regu- 
late elections,  and  to  an  end  the  laws  oer- 
tainlng  thereto  in  nowise  Infringes  any 
property  or  vested  right  of  the  said 
city,  and  the  Inhabitants  of  that  city 
are  as  much  bound  to  obey  a general  3a w 
of  this  character  as  any  other  portion  of 
the  state,  and  besides  that  section  1902 
expressly  provides  that  *any  municipal 
corporation  In  this  state,  whether  under 
general  or  special  charter,  and  having 
authority  to  pass  ordinances  regulating 
subjects,  matters  and  things  upon  which 
there  is  a general  law  of  the  state,  un- 
less otherwise  rr escribed  or  authorized 
by  some  special  provision  of  its  charter, 
shall  confine  end  restrict  Its  Jurisdiction 
and  the  passage  of  its  ordinances  to,  and 
In  conformity  with,  the  state  law  upon 
the  same  subject, * This  section  by  force 
of  law  Is  a part  of  Ita  charter  * * " 


Thus  it  may  be  seen  that  even  though  your  city 
has  yn  ssed  no  ordinance  relating  to  the  filling  of  vacancies 
by  soecial  election,  that  ection  7289,  surra,  is  by  force 
of  the  law,  a part  of  its  charter. 

Your  city,  being  one  of  the  fourth  class  and  sub- 
ject to  the  general  law  respecting  cities  of  the  fourth 
class,  your  attention  is  further  directed  to  fection  6973, 

R.  S,  Mo,  1929,  which  provides  for  special  elections.  It 
provides  in  part  as  follows: 

"If  a vacancy  occur  in  any  elective  office, 
the  mayor  or  the  ;,*rson  exercising  the 
duties  of  the  mayor  shall  cause  a special 
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election  to  be  held  to  fill  such  vacancy, 
vine,  nt  le-at  ten  days  ♦ notice  thereof 

tcut lTca  t Ion  In  some  news; a per  published 
Ihe  city,  or  at" least  twenty  handbills 
os ted  up  at  ns  many  public  places  within 
the  city:  TrovTder , ;nnt  when  any  such 
vacancy  occurs  within  six  months  of  a 
general  municipal  election,  no  election 
shall  be  called  to  fill  such  vacancy,  but 
the  srrae  shall  be  filled  by  the  mayor  or 
the  person  exercising  the  duties  of  the 
mayor  by  appointment," 


It  is  evident  from  the  above  section  that  should 
a vacancy  occur  in  aiy  elective  office,  the  mayor,  or  the 
person  exercising  the  duties  of  mayor,  shall  cause  a special 
election  to  be  held  to  fill  such  vacancy.  Ten  days’  notice 
of  such  special  election  shall  be  by  publication  In  some 
newspaper  published  in  the  city  or  at  least  twenty  handbills 
shall  be  posted  up  at  as  many  public  places  within  the  city. 
In  the  event  a vacancy  occurs  within  six  months  of  a general 
munici  al  election,  no  special  election  shall  be  had  to  fill 
such  vacancy,  but  the  person  so  exercising  the  duties  of  the 
office  vacant  shall  continue  in  such  office  until  the  general 
municipal  election. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a special 
election  may  be  had  to  fill  a vacancy  In  the  office  of  mayor 
of  your  city  by  giving  at  ler st  ten  days'  notice  thereof  by 
publication  in  some  newspaper  published  in  the  city,  or  a t 
least  twenty  handbills  poste  up  at  as  many  public  places  within 
the  city. 


Respectfully  submitted. 


RUSSLLL  C.  STONE 

Assistant  Attorney  General 

A1PR0VLD: 


JfcHN  V . HCr-'l'AN,  Jr. 
(Acting)  Attorney  General 


ADMINISTRATION: 


Ci  le  passes  to  widow  on  order  of  Probate  Court 
refusing  letters  of  administration,  t4id  she  is 
authorized  thereby  to  sue. 


November  50,  1936. 


I. or.  ^arl  Potts, 
Clerk  of  Probate  Court 
Callaway  County, 
Fulton,  Liissouri. 
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Dear  ~>ir: 


This  acknowledges  receipt  of  your  inquiry,  whioh  is  us 

follows: 


'•This  office  would  greatly  appreciate  your 
furnishing  it  with  an  opinion  on  the  following 
subject; 

" Vhether  or  not  order  refusing  administration 
for  insufficiency  of  property  will  be  proper 
form  for  a widow  or  widower  to  assign,  sell, 
collect,  sue  for  and  retain  personal  property 
belonging  to  the  deceased  at  the  time  of  the 
death  of  deceased. 

'To  explain  the  case  a little  tore  definite, 

I will  try  to  explain  the  case  thnt  came  to  our 
attention:  T.F.  Pierson,  a resident  of  this 
county,  died  on  or  about  the  £9th  day  of  May, 
1936,  leaving  his  widow  and  one  minor  child. 

On  the  21st  day  of  November,  the  widow.  Flossy 
Pierson,  petitioned  this  court  for  an  order 
for  refusal  of  administration,  making  affidavit 
and  signing  a petition  stating  that  the  estate 
of  3ald  deceased  did  not  exceed  the  sun  of  Four 
hundred  Dollars  and  that  the  family  of  the 
deceased  consisted  of  the  widow,  Flossie  Pierson, 
and  Iva  Jewell  Pierson,  a minor  child. 

"The  deceased  died  the  owner  of  one  Pontiac 
Coupe,  1928.  Jhe  title  was  in  the  name  of  the 
deceased  at  the  ti'.e  of  his  death.  I prepared 
the  title  so  as  the  purchaser  could  secure  his 
title  to  the  car  ana  used  the  form  printed  on  the 
back  of  the  title,  Assignment  of  Title',  in  the 
following  manner: 
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fi- 


ve 

"lor  Value  received  I hereby  sell, 
assign  or  transfer  unto 

John  Landers 

!«ame  of  purchaser 

„.ddre3s  H.r  ,D  Fulton  Callaway  i_J.ssourl 
o treat  City  County  State 
The  motor  vehicle  described  on  the  reverse 
side  of  the  Certificate  and  je  hereby  warrant 
the  title  to  said  motor  vehicle,  and  certify 
that  at  the  time  of  delivery  the  sene  la 
subject  to  the  following  liens  or  encumbrances 
and  none  other. 

laaount  Kind  Date  £uvor  of 

Flossie  Pierson 
signature  ot  assignor. 

Flossie  Pierson, 

’.7idow  of  T.F.  Pierson,  deceased. 

"On  this  21st  day  of  November,  1936,  before  me 
personally  appeared  Flossie  Pierson,  to  me 
known  to  be  the  party  described  in  and  who 
executed  the  foregoing  instrument  and  acknow- 
ledged that  they  executed  the  same  as  their 
free  act  and  deed. 

In  testimony  whereof,  I have  hereunto  set  ray 
hand  and  affixed  my  seal  on  the  day  and  year 
la3t  above  written. 


Lari  M.  rotts 

clerk  o?  irobate  Court, 
lulton,  Callaway  Co.,  Missouri. 

"This  title  as  executed  in  my  pressnce  was  presented 
to  the  secretary  of  otate’s  Office,  accompanied  with 
the  attached  order  from  tills  court.  The  employee  waiting 
on  the  purchaser  of  this  car  contends  that  it  would  be 
necessary  for  the  widow  to  assign  the  car  to  herself  and 
then  assign  to  the  purchaser. 

"In  the  first  place  by  the  widow  receiving  the  order 
refusing  administration  for  insufficiency  of  property,  ws 
contend  places  the  property  in  her  hands  by  such  a court 
order.  In  the  second  place  she  could  not  assign  any 
property  to  herself.  Jhe,  it  would  seem  to  this  court, 
would  be  In  the  same  place  as  an  administrator,  executor, 
guardian  and  curator,  and  they,  of  course,  are  prohibited 
by  law  from  doing  business  with  themselves. 

"Judge  Lamar  has  been  Judge  of  this  court  for  14  years 
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and  never  before  have  they  refused  to 
issue  e title  in  the  manner  above  set 
forth,  however,  of  course  this  does  not 
make  3uch  procedure  correct.  Therefore, 
this  court  would  greatly  appreciate  an 
opinion  from  your  office.” 


ejection  2 of  /irticle  I,  Chapter  1,  R.d.  Mo.  1929  provides 
as  follows: 


"The  probate  court,  or  the  judge 
thereof  in  vacation,  in  its  or  his 
discretion,  may  refuse  to  grant  letters 
of  administration  on  estates  of  deceased 
persons  not  greater  in  amount  than  is 
allowed  by  law  as  the  absolute  property 
o the  widower,  widow  or  minor  children 
under  the  age  of  eighteen  years,  i^oof 
may  be  allowed  by  or  on  behalf  of  such 
widower,  widow  or  minor  children  before 
the  probate  court  or  judge  thereof  of 
the  value  and  nature  of  such  estate,  and 
if  such  court  or  judge  shall  be  satisfied 
that  no  estate  will  be  left  after  allow- 
ing to  the  widower,  widow  or  minor 
children  their  absolute  property,  he 
or  it  shall  order  that  no  letters  of 
administration  shall  be  Issued  on  such 
estate,  unless,  on  the  application  of 
creditors  or  other  parties  interested, 
the  existence  of  other  or  further 
property  be  shown,  i*nd  after  the  making 
of  such  order,  and  until  such  time  as 
the  same  may  be  revoked,  such  widower, 
widow  or  minor  children  shall  be  author- 
ized to  colleot,  sue  for  and  retain  all 
the  property  belonging  to  3uoh  estate; 
if  a widower  or  widow,  in  the  same  manner 
and  with  the  sane  effect  as  if  he  or  shs 
had  been  appointed  and  qualified  as 
executor  or  executrix  of  such  estate;  if 
minor  children  under  the  age  of  eighteen 
years,  in  the  same  manner  and  with  the 
same  effect  as  now  provided  by  law  for 
proceedings  in  court  by  Infants  in  bring- 
ing suits." 
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In  the  case  of  Perkins  v.  Goddin,  111  IAo.  App.  429,  l.C. 

438,  the  Court  said: 

"Under  the  well-settled  law  of 
this  state,  on  the  death  of  a party, 
the  personal  property  passes  to  the 
administrator,  not  to  the  heir, 
unless  it  be  where  the  probate  oourt, 
by  order  dispenses  with  an  adminis- 
trator under  Section  2 of  the 
.•.dministratlon  statute.  h.o.  1899. 

There  was  nothing  of  that  kind  in 
this  case  as  shorn  by  the  fact  that 
the  Boone  County  Probate  Court  took 
up  the  administration  and  granted 
letters  to  appellant  thereon." 


In  the  case  of  estate  of  Uriel  v.  Johnston,  177  Ho.  App. 
584,  the  question  was  whether  the  costs  of  administration  should 
first  be  paid  and  then  the  residue  turned  over  to  the  widow  as 
her  absolute  allowance  when  such  residue  would  thereby  be  depleted 
to  an  amount  less  than  the  amount  allowed  as  the  absolute  allow- 
ance to  the  widow.  The  Court  held  that  the  $400  absolute  allowance 
went  direct  to  the  widow  and  was  her  property  stripped  of  the 
payment  of  the  costs  of  litigation,  and  said  (l.c.  589): 

"It  is  not  essential  to  oonsider 
the  matter  of  good  faith  of  the 
administrator  here,  as  these  allow- 
ances are  given  by  the  statute  to 
the  widow  first  of  all  other  claims, 
and  this  includes  the  expense  of 
administration,  for  they  are  not 
of  the  estate.  Indeed,  if  there 
is  not  sufficient  to  pay  them  and 
the  expense  of  administration  be- 
sides, then  no  administration  should 
be  had." 

*jid  at  page  590,  the  following: 

* * >*  but  the  Jupreme  Court  has 
declared  in  plain  terms,  time  and 
again,  that  the  property  enumerated 
in  the  statute  and  the  allowance 
provided  for  are  the  absolute 
property  of  the  widow  and  not  parcel 
of  the  decedent* s estate." 

^nd  at  page  592,  speaking  of  the  administration  Law,  the  Court 
says : 

" * * * it  provides  that  if  the 
estate  is  no  greater  in  amountthan 
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la  allowed  by  law  as  the  absolute 
property  of  the  widow,  adminis- 
tration shall  be  dispensed  with 
entirely.  It  is  certain  that, 
under  the  established  rule  of  de- 
cision in  this  state,  the  widow's 
allowances  are  regarded  as  her 
absolute  property  and  not  to  be 
considered  as  assets  of  the  estate. 
The  cases  are  multiplied  which 
declare  such  to  be  true.  In  those 
states  where  the  courts  so  construe 
these  statutes,  the  rule  obtains 
as  well  that  the  allowances  go  free 
to  the  widow  first  of  the  expenses 
of  administration  of  the  estate." 


In  the  case  of  Jacobs  v.  lialoney,  64  lio.  A.pp.  £70,  l.c. 

272,  the  Court  sayss 

"Neither  the  plaintiff  nor  anyone 
else,  at  the  time  of  the  transaction 
just  stated,  had  been  appointed  or 
qualified  as  administrator  of  the 
estate  of  said  deceased,  nor  does  it 
appear  that  the  probote  court  had  mede 
an  order  as  provided  in  Section  2, 

Revised  statutes,  authorizing  plaintiff 
to  collect,  sue  for,  and  retain  all 
the  property  belonging  to  the  estate 
of  his  father,  * * " 


In  the  case  of  iiokillan  v.  decker,  57  tto.  App.  220, 
l.c.  22£ , the  Court  says: 

"On  the  d ath  of  a party  the  personal 
property  passes  to  the  administrator, 
and  he  alone  lias  a right  to  the 
possession  thereof,  unless  Indeed  the 
probate  court  shall , by  order,  dispense 
with  any  administration,  as  provided 
for  by  section  2 of  the  administration 
statute.  It  is  only  'after  making  such 
order  such  widow  or  minor  children 
shall  be  authorized  to  collect,  sue 
for  and  retain  the  property  belonging 
to  such  estate.'  H*->.  18C9 , oec.  2. 

The  probate  court  is  the  only  tribunal 
having  original  jurisdiction  to  deter- 
mine the  question  as  to  whether  or  not 
an  administration  is  necessary." 


hi r.  _arl  . t.  Potts 
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CONCLUSION 


It  is  our  opinion  that  upon  the  death  of  the  deceased,  T.F.  Pier- 
son, the  question  of  administration  on  his  estate  was  properly- 
brought  to  the  attention  of  the  Probate  Court  having  jurisdiction 
thereof,  and  that  Probate  Court  was  invested  with  the  authority  to 
determine  whether  there  should  be  administration  granted  upon  said 
estate,  and  that  when  said  Probate  Court  was  ’’satisfied  that  no 
estate  will  be  left  after  allowing  to  the  widower,  widow  or  minor 
children  their  absolute  property,  he  or  it  shall  order  that  no 
letters  of  administration  shall  be  issued  on  such  estate”,  and  that 
T.F,  Pierson,  late  of  Callaway  County,  died  having  at  the  time  of 
his  death  personal  property  in  thl3  state  not  greater  In  amount 
than  is  allowed  by  law  as  the  absolute  property  of  the  widow,  and 
made  the  further  order  that  the  3aid  widow,  Flossie  Pierson,  as 
such  widow,  is  authorized  and  empowered  to  collect,  sue  for  end 
retain  said  property  as  her  absolute  property,  as  provided  by  law, 
and  ordered  that  letters  of  administration  on  said  estate  be 
refused  unless  on  the  application  of  creditors  or  other  parties 
interested  the  existence  of  other  or  further  property  be  shown; 
that  thereupon,  said  widow,  Flossie  Pierson,  became  invested  with 
the  authority  to  transfer  the  title  to  the  automobile  in  question. 


Respectfully  submitted, 


DR, JOS  TATbOJi, 

.assistant  ..ttorney  General 


aPPRGVRD  : 


■J . T.  TAYLOR, 

(acting)  attorney  General. 


D7/:aH 


ELECTIONS  - pees:  Messenger  entitled  to  5/^  per  mile  round  trip  in 
delivering  election  returns  to  Secretary  of  State. 


K 


December  29,  1936. 


Honorable  H.  jam  Priest, 

Clerk  of  Circuit  Court, 

Eighth  Judicial  Circuit  of  Missouri, 
St.  Louis,  Missouri. 


Dear  Sir: 


We  are  in  receipt  of  your  inquiry,  which  is  as 

follows : 


"Shortly  after  the  election  on 
November  3,  1936,  the  returns  of 
the  election  held  here  in  the  City 
of  St.  Louis  were  ordered  entered 
of  record  by  the  Circuit  Court  of 
this  city  and  I immediately  sent 
said  election  returns  to  Jefferson 
City  to  Secretary  of  state  by 
messenger.  I sent  the  election 
returns  by  messenger Ibr  the  reason 
that  they  were  so  bulky  that  it  would 
have  been  Impossible  to  have  enclosed 
them  In  envelopes  as  provided  by 
Section  10172  of  the  Revised  statutes 
of  Missouri  of  1929. 

"Under  section  10171,  R.o.  1929,  I 
mailed  a bill  to  the  State  auditor  for 
the  statutory  allowance  of  five  cents 
per  mile  for  each  mile  covered,  the  said 
messenger  going  to  and  coming  from 
Jefferson  City,  Missouri,  the  mileage 
taken  being  that  of  the  railroad  between 
here  and  Jefferson  City.  The  state 
auditor  notified  me  that  he  had  for- 
warded my  bill  to  the  Secretary  of  State 
and  on  December  5,  1936,  I received  a 
letter  from  honorable  Dwight  E.  Brown 
in  which  he  informed  me  that  he  could 
not  pay  me  for  the  expense  of  conveying 
said  election  returns  to  Jefferson  City 
as  provided  by  Section  10171,  supra.  I 
am  enclosing,  herewith,  a copy  of  said 
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letter  of  said  Secretary  of 
State  advising  me  that  said  bill 
will  not  be  paid. 

"I  do  not  like  to  bother  you  over 
such  a small  Item,  but  I believe 
that  you  can  determine  whether  or 
not  said  bill  should  be  allowed  very 
summarily  by  reeding  Section  10171 
and  I should  like  to  be  able  to 
reimburse  the  deputy  from  this  office 
who  conveyed  said  election  return® 
to  Jefferson  City  for  the  expense 
to  which  he  was  put  by  said  trip.” 


Section  10166,  Mo.  1929  provides  that  at  stated  times 

elections  shall  be  held  for  various  state  officials;  likewise 
does  Section  10167.  Section  10168  provides  that  it  is  the  duty 
of  the  Secretary  of  State  to  lay  before  the  House  and  senate  the 
list  of  members  elected  thereto.  Section  10169  provides  for  the 
method  of  casting  up  the  returns.  Section  10170  provides  a 
method  for  selection  in  case  of  a tie. 

Section  10171,  R.S.  Mo.  1929  is  as  follows: 

'’There  shall  be  allowed  to  the 
clerks  for  sending  or  conveying 
the  returns  of  any  senatorial 
election  into  any  other  county 
in  the  district,  as  occasion  may 
require,  and  also  to  any  messenger 
who  may  be  employed  to  convey 
the  returns  of  any  election 
required  by  law  to  be  made  to  the 
Secretary  of  State,  at  the  rate 
of  fivo  cent3  per  mile  going  and 
returning.” 


Section  10172  provides  that  the  clerks  of  the  several  courts 
to  whom  a transcript  of  the  votes  is  directed  shall,  rithin  two 
days  after  the  time  limited  for  the  examination  of  the  polls, 
deliver  to  the  post  office  a fair  abstract  of  the  votes  given  In 
their  respective  counties,  by  precincts,  for  members  of  Congress, 
Governor,  Lieutenant  Governor,  etc.,  and  provides  a method  of 
preparing  the  same  for  mailing. 

Section  10173  authorizes  the  secretary  of  State  to  send  a 
special  messenger  in  order  to  procure  the  election  returns  if  they 
are  not  received  promptly  by  him  otherwise.  Section  10174  places 
a penalty  on  the  clerk  for  failure  to  properly  transmit  said 


Hon.  H.  Jam  Priest 


-3 


Dec.  29,  1936 


election  returns. 

Jection  10175,  3.^.  Mo.  1929  provides  that  the  decretory 
of  otate,  in  the  presence  of  the  Governor,  3hall  open  the  returns 
and  cast  up  the  votes  given  for  all  candidates  for  any  office 
except  certain  ones  therein  named,  and  issue  commissions  for  them. 

You  state  in  your  letter  that  the  election  returns  of  a 
regular  election  were  forwarded  by  messenger  from  Jt.  Louis  to  the 
oacretery  of  dtate  at  Jefferson  City.  It  ''ill  be  noted  that 
section  10171  provides  "There  shall  be  allowed  to  the  clerks  for 
sending  * * * any  messenger  who  may  be  employed  to  convey  the 
returns  of  eny  election  required  by  law  to  be  made  to  the  decretory 
of  Gtate  at  the  rote  of  five  cents  per  mile  going  and  returning." 
This  latter  provision  cannot  refer  to  the  messenger  provided  for 
by  Jection  10173  because  the  clerk  does  not  send  that  messenger, 
but  on  the  contrary  the  decretory  of  otate  does. 

It  appears  that  the  returns  of  this  election  "are  required 
by  law  to  be  made  to  the  decretory  of  otate"  and  that  you  elected 
to  send  them  by  messenger  rather  than  by  the  postal  facilities 
because  it  was  more  economical  to  send  them  by  messenger.  It 
appears  to  us  that  Jection  10171  refers  to  just  such  a situation  as 
is  presented  by  your  inquiry,  and  while  ordinarily  the  returns  are 
transmitted  by  mail,  yet  the  clerk  may  use  a sound  discretion 
in  deciding  to  send  such  returns  by  messenger,  and  when  30  done,  the 
provisions  of  section  10171  apply;  therefore,  such  messenger  is 
entitled  to  his  expenses  in  going  and  returning  at  the  rate  of 
five  cents  per  mile  therefor. 


Respectfully  submitted, 


DHAkifi 

assistant 


rsoM , 

attorney  General. 


aIPRuVLD: 


T—~Y7njjRt 

(acting)  attorney  General. 
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PROSECUTING  ATTORNEYS: 


L 


May  retain  as  own  fees  provided  in 
Section  7887,  R.  S.  Mo.  1929,  in  addition 
to  salary. 


April  14,  1936. 


Uon.  Owen  C.  aawlings, 
prosecuting  attorney, 
Marshall,  ^issouri. 


Gear  ->ir : 


<ve  have  your  request  for  an  opinion  under  date 
of  April  8,  1936,  as  follows: 

"Please  auvise  ue  as  to  whether  or  not  a 
prosecuting  attorney  for  Saline  County, 
Missouri,  can  legally  retain  as  hie  own 
the  fees  provided  in  Section  7887  of  the 
Revised  Statutes  of  ..issouri,  1929,  when 
earned  in  poll  tax  suits  prosecuted  by 
him  on  behalf  of  the  coaunissioners  of 
special  road  districts  in  Saline  County, 
;aiesouri.  " 

Section  7887,  R.  S.  of  ..o,  1929,  provides  thet: 

"The  prosecuting  attorneys  shall  appear  in 
behalf  of  the  road  districts  of  their 
respective  counties  when  suits  are  brought 
against  poll  tax  payers,  and  shall  receive 
a fee  of  five  dollars  for  each  judgment 
obtained  against  the  defendant,  whioh  shall 
be  taxed  against  the  defendant  as  other 
costs  in  the  case.  Said  fee  shall  be  re- 
tained by  the  prosecuting  attorneys  in 
addition  to  their  salaries , to  cover"Their 
expenses  In  at  lending  on  Ihe  trial  of  said 
causes:  Provided,  that  no  such  fee  shall 

bt  recovered  against  any  defendant  unless 
the  sai&e  shall  be  separately  stated  in 
summons  ana  said  defenuant  thereby  fully 
notified  and  t,iven  an  opportunity  to  pay 
such  tax  and  avoid  judgment." 
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The  above  section  provides  that  the  fee  is  to  be 
retained  by  the  prosecuting  attorney  in  addition  to  his 
salary,  to  cover  his  expenses  in  attending  the  trial. 

section  11315,  R.  S.  of  *.o . 1929,  provides  that: 

"It  shall  be  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the 
county  every  fee  that  accrues  in  his  office 
and  to  receive  the  same,  and  at  the  end  of 
each  month,  pay  over  to  the  county  treasury 
all  aoneys  collected  by  him  as  fees,  talcing 
two  receipts  therefor,  one  of  which  he 
shall  immediately  file  with  the  cleric  of 
the  county  court,  and  shall  at  the  end  of 
every  quarter  make  out  an  itemized  end 
accurate  list  of  all  fees  in  his  office 
which  have  been  collected  by  hid,  and  one 
of  all  fees  due  his  office  which  have  not 
been  paid,  giving  the  name  of  the  person 
or  persons  paying  or  owing  the  same,  and 
turn  the  same  over  to  the  county  court, 
stating  that  he  has  been  unable,  after  the 
exercise  of  diligence,  to  collect  the  part 
unpaid — said  report  to  be  verified  by 
affi davit--and  ’.t  shall  be  the  duty  of  the 
county  court  to  cause  the  fees  unpaid  to 
be  collected  by  law,  and  to  cause  the  same 
when  collected  to  be  turned  over  to  the 
county  treasury." 

The  question  presented  is  whether  by  virtue  of  section 
7887,  supra,  the  fee  can  be  legally  retained  by  the  prosecuting 
attorney  in  addition  to  hie  salary,  or  whether  sane,  when  col- 
lected, u.ust  be  accounted  for  and  turned  over  to  the  state 
treasury. 

In  the  case  of  Duff  v.  Karr,  91  Lo.  -*pp.  1*  c.  21,  the 
court  seid: 


"Courts  are  warr  nted  in  considering 
the  prior  state  of  the  law  and  changes 
in  the  law  in  ascertaining  the  purpose 
of  any  statute.  It  is  the  intent  of  the 
law  which  furnishes  the  best  light  to 
reach  its  meaning.*' 

Section  11315,  supra,  first  made  its  appearance  in  the 
statutes  in  the  Session  Acts  of  1913,  p.  109. 
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.lection  7087,  supra,  first  made  its  appearance  in  the 
statutes  in  the  Session  Acts  of  1917,  sec.  34,  p.  457. 

t%T ter  the  enactment  of  Section  11315,  supra,  in  the 
yetr  1912,  the  prosecuting  attorney  could  no  longer  look  to 
the  various  fees  provided  his  office  to  supplement  his  salary, 
but  nust  turn  sere  over  to  the  county  treasury.  Such  was  the 
state  of  the  lav/  when  Section  7887,  supra,  was  enacted  four 
years  later  in  1917. 

It  is  apparent  from  the  history  of  the  two  sections 
that  the  _egislature  intended  to  except  from  the  provisions  of 
Section  11315,  supra,  the  fee  earned  by  the  prosecuting  attorney, 
and  to  allow  the  latter  to  retain  same  in  addition  to  his  salary, 
to  cover  his  expenses  in  attending  trial  in  behalf  of  special 
road  districts  for  delinquent  poll  tax. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that 
the  prosecuting  attorney  for  Caline  County,  -Isaouri,  can  legally 
retain  as  his  own  the  fees  provided  In  section  7887,  K.  o.  iuO. 
1929,  when  earned  la  poll  tax  suits  proseouted  by  hiu  on  behalf 
of  the  coamisoioaers  of  special  road  districts  in  online  County, 
Lissouri . 


Respectfully  submitted. 


ult.  Olid  oAiVYHito, 

assistant  attorney  General. 


AP  R0V2D: 


JOHN  ...  HGiT-oti:,  Jr.”, 
(Acting)  attorney  General. 


liW:HR 


COUNTY  SURVEYOR: 


County  surveyor  may  only  charge  persons 
for  whom  he  makes  surveys  the  legal  fees 
specified  in  Section  11Q03,  R.S.Mo.1929. 


Jay  28,  1956 


tion.  Owan  C.  Rawlings 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  .r.  Rawlings: 


follows : 


This  Is  to  acknowledge  your  letter  as 


"Please  advise  me  as  to 
whether  the  County  Sur- 
veyor of  Saline  County, 
being  a county  of  between 
30,000  and  40,000  popula- 
tion, is  limited  In  his 
charge  as  compensation 
to  the  items  set  out  as 
fees  under  section  11803 
in  tne  Revised  Statutes 
of  Missouri,  1929 j or  can 
he  legally  charge  a per 
diem  fee  - all  of  such 
charges  of  course,  to  be 
paid  by  the  parties  who 
request  the  private  survey." 


The  office  of  county  surveyor  Is  an 
elective  one.  In  State  ex  rel.  Koehler  v.  Bulger  233  S.  W. 
486,  1.  c.  487,  the  Supreme  Court  of  Missouri,  in  banc,  said: 

"Theoounty  surveyor  and  his 
duties  and  fees  are  fixed 
by  Chapter  117,  R.S.  1919. 

It  Is  an  ancient  office 
coming  to  us  from  terri- 
torial days.  " 
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Chapter  75,  R.  S.  tio.  1929  pertains  to 
•surveyors.'  Section  11580,  R.  S.  1929,  reads  as  follows: 

" ihe  county  surveyor 
shall, within  ten  days, 
when  called  upon,  survey 
any  tract  of  land  or  town 
lot  lying  In  his  county, 
at  the  expense  of  the  per- 
son demand in  the  same: 

Provided,  that  his  legal 
fees  are  first  tendered, 
or  that  he  and  his  deputies 
are  not  engaged  In  executing 
previous  orders  of  survey.” 


A reading  of  said  section  shows  that  It 
Is  mandatory  upon  the  county  surveyor  to  make  surveys  'at 
the  expense  of  the  person  demanding  the  same.' 

Section  11803,  R.  S.  1929,  provides  for 
the  fees  that  the  county  surveyor  can  charge  for  his  services, 
and  Is  as  follows: 


”County  surveyors  shall  be 
allowed  fees  for  their  ser- 
vices as  follows:  For  cal- 
culating the  quantity  of 
land  In  each  survey,  when 
called  upon  by  arty  party, 
the  sum  of  thirty  cents  for 
each  distance  contained  In 
the  boundary  of  said  survey. 

"For  every  survey  actually 
made $1.50. 

"And  the  further  sum  of  one 
cent  for  every  chain  lineal 
measure  above  one  hundred 
chains . 

"For  calculating  the  quantity 
of  each  division  made  In  a tract 
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of  land,  town  lots  excepted,  .$  .75 


"For  makin~  each  plat 40 

"For  recording  a plat  and 
certificate.  50 

"For  every  copy  of  a plant 
and  certificate .50 

"For  traveling  to  the  place  * 
of  survey  and  returning, 
for  every  mile 08 

"For  ascertainin'-  and  plant- 
ing each  corner,  under 
article  7,  chapter  on 
* Evidence 1 1.00 


"For  recording  each  cer- 
tificate under  article  6, 
chapter  on  Evidence*  . . . 1.00 

"For  each  day's  attendance 
as  a witness  under  article 
6,  chapter  on  'Svidence'.  . 1 -5Q 

'V 

"For  delivering  depositions 
to  the  recorder  under  article 
6,  chapter  on  * Evidence'.  . .35 


In  Ftate  ex  rel.  Aoehler  v.  Bulger, supra, 
the  Court  said,  1.  c.  489: 

"As  said,  the  salary  of  the 
county  surveyor  was  fixed  by 
law." 


From  the  above  and  foregoing,  it  is  our 
opinion  that  the  county  surveyor  may  only  charge  the  fees 
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listed  in  Section  11803  and  cannot  make  an  extra  per 
diem  charge  and  collect  same  le  ally. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney  General 


APPROVED: 


JOHN  HOMAU,  'Jr. 

(Acting)  Attorney  Oeneral 
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SHERIFFS: 


liable  personally  on  official  bond  for  negligence 
in  performing  duty. 


y 


PuADE  OFFICERS: 


tfaroh  9,  1936 


Honorable  £•  L.  Redman 
Prosecuting  Attorney 
Centry  bounty 
Albany,  Missouri 


Dear  Sir: 


This  department  wishes  to  acknowledge  your  request  for 
an  opinion  under  date  of  February  27th,  wherein  you  state  as  fol- 
lows: 


"Several  months  ago  the  rfieriff  of  our  coun- 
ty was  conveying  by  automobile  to  the  re- 
formatory, two  boys,  whom  the  Court  had  sen- 
tenced to  four  years  at  ooonville,  under  the 
juvenile  code,  with  a delinque  t charge  of 
burglary,  end  on  the  way  down,  his  car  skid- 
ded and  struck  an  abutment  on  a railroad 
bridge,  shaking  up  the  occupants  in  the  car 
and  breaking  a leg  of  one  of  the  boy  prison- 
ers. 

" ueryi  Is  a sheriff,  and  or  his  bondsmen, 
liable  for  ordinary  acts  of  negligenoe  which 
result  in  injury  to  a prisoner  while  the 
sheriff  is  executing  a process  issued  by  the 
Court  to  convey  a prisoner  to  a state  in- 
stitution for  confinement,  or  is  liability, 
if  there  is  liability,  limited  to  oases 
where  negligenoe  is  gross  and  wanton,  and 
amounting  to  oulpability?" 


Han 
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I. 

Sheriff  ia  liable  for  aota  of  negligence 
while  engaged  in  performance  of  duty* 


We  wish  to  point  out  in  the  beginning  that  we  are  not 
passing  on  the  question  of  whether,  under  the  facts  as  set  out 
in  your  letter,  the  sheriff  was  guilty  of  negligence,  but  are 
confining  our  opinion  strictly  to  the  question  asked* 

Ye  hare  searched  the  authorities  oarefully  and  have 
been  unable  to  find  any  Missouri  oases  on  the  question  propounded* 
However,  we  are  of  the  opinion  that  our  court  would  be  inclined 
to  follow  the  following  decisions. 

In  the  case  of  rlorie  v.  . ayor  and  Aldermen  of  Jersey 
City,  129  Atl*  470,  1*  o*  471,  472,  473,  the  court  saidt 

Me  now  approach  the  consideration  of  the 
question  whether  Schmolee,  he  being  a 
servant  of  the  city  in  the  discharge  of 
a public  duty,  can  be  properly  held  liable 
for  the  oonsequenees  of  hie  negligent  act 
in  the  performance  of  sueh  public  duty* 

“In  Oliver  I. ewe  11  <1  Wife  v*  .right,  3 Allen 
( nso*)  166,  60  Am*  Dec*  62,  Jewey,  J.,  at 
page  167,  very  aptly  remarks* 

"’It  nay  be  a delicate  if  not  a difficult 
task,  to  mark  with  jreoision  the  line  of 
discrimination  between  the  various  classes 
of  publio  offioers  or  agents  created  by 
statute  and  whose  duties  are  defined  by 
statute,  who  may  be  held  responsible  to 
individuals  in  an  action  on  the  case,  for 
injuries  resulting  frew  the  improper  exe- 
cution of  their  official  duties.  Ihat 
many  such  offioers  and  agents  have  been 
so  held  responsible,  the  adjudged  oases 
abundantly  show*' 


"ochmolze,  the  defendant  below,  was  a serv- 
ant of  the  city  of  Jersey  City  charged  idth 
the  performance  o'  a certain  public  duty  or 
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service  which  was  to  drive  a fire  truck 
through  the  public  streets  to  go  to  fires 
for  the  protection  of  property  and  often- 
times of  life*  This  duty  is  ccncededly 
a highly  irpartant  and  grave  function  to 
perform*  But  it  would  be  a travesty  upon 
both  law  and  justiee  to  hold,  ■‘hat,  be- 
cause of  the  gravity  and  importance  of  the 
duties  cast  upon  him,  he  has  become  clothed 
with  the  privilege,  while  in  the  act  of  per- 
form ng  such  duties,  to  thrust  aside  all 
ordinary  prudence  in  driving  along  the  pub- 
lic streets  to  the  great  hazard  of  life  and 
limb  of  men,  women,  and  children  of  all 
classes  and  conditions,  who  my  be  upon  the 
public  highway*  He  must  answer  for  his 
negligence,  th/ough  in  the  performance  of  a 
public  duty,  in  the  same  maimer  as  if  he  were 
an  individual  in  private  life  and  had  commit- 
ted a wrong  to  the  injury  of  another,  ihe 
servant  of  the  municipality  is  required  to 
perform  his  duty  in  a proper  and  careful 
manner,  and  when  he  negligently  fails  to 
do  so,  and  in  the  performance  of  his  duty 
negligently  injures  another,  his  official 
cloak  cannot  properly  be  permitted  to 
shield  him  against  answering  for  his  wrong- 
ful act  to  him  who  has  suffered  injury 
thereby* 

***** 

*We  think  that  a sound  public  policy  re- 
quires that  public  officers  and  employees 
shall  be  held  accountable  for  their  negli- 
gent acts  in  the  performance  of  their  of- 
ficial duties,  to  those  who  suffer  injury 
by  reason  of  their  misconduct*  Public  of- 
fice or  employment  should  not  be  made  a 
shiid  to  protect  careless  public  officials 
from  the  consequences  of  their  misfeasances 
in  the  perfor  ance  of  their  public  duties." 

And  to  the  same  effect  is  the  oase  of  ialasco  v*  '-'ulen, 
decided  April  17,  1935,  and  reported  in  44  Pac*  (2d)  469,  1*  e* 
477,  wherein  the  court  saidt 
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"iAiblic  officers,  which  includes,  of  course, 
sheriffs  end  constables,  are  not  relieved 
iron  liability  for  acts  of  negligence*  ?er- 
Icins  v*  Blauth,  16?  Cal*  782,  127  P,  EO, 
dealing  with  officers  of  reclamation  dis- 
tricts; Proper  v,  Gutter  Drainage  District, 

63  Cal*  Aop.  676,  200  P*  664,  feel  lng  with 
the  seme  class  of  officers;  TilarsVi  v. 

Ccvey,  75  Cal.  App.  353,  242  P*  874,  deal- 
ing with  sheriffs  and  deputy  sheriffs;  -olf- 
sen  v.  .heeler,  130  Lei*  App*  476,  19  F*  (24) 

1004,  dealing  with  officers  whose  duties  were 
to  exterminate  rodents  and  other  pests;  notes 
in  1*  A*  L«  n*  beginning  on  page  236,  treat- 
ing ol  duties  02  sheriffs  and  deputy  sheriffs; 

. anwaring  v.  ueisler,  191  »y*  532,  230  L*  W. 

518,  18  A.  L*  &*  192*  »ie  quote  from  the  syl- 
labus: 'A  police  officer  is  not e xonerated 

from  liability  for  an  injury  to  another  while 
in  the  discharge  of  official  duties  on  the 
ground  of  public  necessity,  if  he  failed  to 
exeroise  reasonable  oare  to  protect  those 
whom  he  knew,  or  by  exorcise  of  reasonable 
judgment  should  have  expected,  to  be  at  the 
place  of  the  injury* ’ Sue,  also,  notes  to 
the  same  case,  18  A*  L.K.  beginning  on  page 
197,  under  the  oaption,  'A  peace  officer  is 
generally  held  to  bs  personally  liuble  for 
negligent  or  wrongful  acts  causing  personal 
injury  or  death,* 

To  the  sane  effect  is  the  case  of  1 lorio  v. 

.layor  and  Aldermen  of  Jersey  City,  101  K.  J. 

Lav.  • 635,  129  A*  470,  40  A*  L*  • 1353,  and 
notes  beginning  on  page  1368," 

39  A*  L*  R.  1306,  in  its  annotation  on  the  "Personal 
liability  of  peace  officer  or  hia  bend  for  negligenoe  causing 
personal  injury  or  death,"  declares  that: 

"ihe  present  annotation  on  personal  liabil- 
ity of  a peace  offioer  or  his  bond  for  neg- 
ligenoe causing  personal  injury  or  death  is 
supplemental  to  an  earlier  annotation  on 
the  same  topic  in  18  A*  L*  A*  197* 
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"The  recent  eases  affirm  the  rule  stated  in 
the  earlier  note*  to  the  effect  that  a peaoe 
oflioer  may  be  held  personally  liable  for 
negligent  or  wrongful  acts  causing  personal 
injury  or  death*" 

Section  11518*  k.  S«  io*  1929*  provides*  among  other 
things,  that  the  sheriff  shall 

"*  • * execute  all  process  directed  to  him 
by  legal  authority  * * * •" 

~enoe*  the  sheriff  in  conveying  the  prisoners  to  the 
reformatory  was  discharging  an  official  duty. 

From  the  foregoing,  we  are  of  the  opinion  that  the  sher 
iff  is  personally  liable  for  ordinary  acts  of  negligenoe  which  re 
suit  in  an  injury  to  a prisoner  while  he  is  executing  a prooess 
issued  by  the  court*  and  such  liability  is  not  limited  to  cases 
where  negligence  is  gross  and  wanton  and  amounting  to  culpability 


11. 


Surety  1b  liable  on  official  bond  for  sheriffs 
aoTTs  of  "nehTTgence  while  engaged  In 
performance  of  duty* 


In  24  H*  G*  L.  , page  965,  Sec.  59*  in  speakix^,  of  the 
test  of  liability  of  a surety  on  a sheriffs  bond,  it  is  said* 

The  test  should  bet  Yiould  he  have  acted 
in  the  particular  instance  if  he  were  not 
clothed  with  his  official  character,  or 
would  he  have  so  acted  if  he  were  not  an 
officer?  If  ho  assured  to  aot  an  an  of- 
ficer—w’-  ether  under  valid  or  void  pro- 
cess* or  under  no  process  whatever— the 
bondsmen  should  be  held,  as  he  is  held, 
for  they  are  the  sponsors  of  his  integrHy 
as  an  officer  while  acting  as  such.  They 
should  not  be  absolved  from  liability  for 
reasons  which  if  carried  to  their  logieal 
extreme  would  make  them  responsible  only 
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for  legal  or  authorised  acta  (where  of 
course  there  is  no  liability)  and  exouse 
them  from  liability  where  acts  are  in  ex- 
cess of  or  apart  from  his  authority—  the 
very  acts  which  they  are  supposed  to  as- 
sure against  and  which  constitute  the 
on:y  logical  contingency  for  entering 
upon  their  obligation  ae  sureties*  Under 
such  a test  as  this*  it  is  dear  that  the 
distinctions  drawn  out  at  interminable 
length  in  the  authorities  as  between  acts 
virtute  officii  and  acts  colore  officii 
would  be  deemed  of  little  if  any  use  in 
practice  inasmuch  as*  from  their  very 
nat  uro,  they  are  mere  argumentations  in 
a oircle*" 

39  A*  L.  a.  1306*  in  discussing  the  liability  of  a 
peace  officer  on  his  band*  which  includes  that  of  a sheriff* 
deolsres  that: 

"..bather  the  surety  on  the  bond  of  a peace 
officer  is  liable  for  personal  injury  or 
death  due  to  the  wrongful  or  negligent  man- 
ner in  which  the  officer  performs  his  du- 
ties depends  on  the  provision  of  the  bond 
and  whether  the  act  is  in  the  performance 
of  duty*  See  Sice  v.  Lav in  (KT.)j  Fidelity 
it  C*  Co*  v*  ooohnlein  (Ky*)>  wan  v*  Brannon 
(£iss*))  Jackson  v*  Harries  (Utah))  and 
. tafce  ex  rel*  tanner  v.  Lean  (H*Va.)  supra. 

And  see  Ueros.v.  Harries  (reported  herewith)* 

'it  was  said  in  Jackson  v*  Carries  (Utah) 
supra*  that  sureties  on  the  official  bond 
of  a peace  officer  may  be  held  liable  in 
oases  where  the  officer  committed  a wrong* 
only  while  he  is  acting  in  his  offioial 
capacity* 

"Also*  in  Fidelity  it  C*  Co*  v.  Boehnlein 
(Ky.)  supra*  it  was  held  that  the  surety 
upon  a policeman's  bond  was  liable*  where 
the  officer,  acting  in  the  capacity  of  a 
motorcycle  policeman*  negligently  ran  into 
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and  injured  the  plaintiff.  It  appeared  that 
the  official  band  covenanted  to  stand  band 
in  the  sura  of  11.000  that  the  policeman 
should  veil  and  faithfully  discharge  the 
duties  of  his  office  as  policeman.  Ihe  court 
said*  '.Vhen  the  bond  vas  executed,  the  board 
of  public  safety  had  plenary  power  in  assign- 
ing a policeman  for  duty  to  any  department 
of  the  police  service)  and  he  is  still  a 
policeman,  whether  serving  as  a traffic  of- 
ficer, walking  or  riding  a beat,  or  perform- 
ing ajy  of  the  many  duties  a policeman  can 
be  required  as  such  to  do.  Appellant  executed 
the  bond  with  full  -n owl  edge  of  these  facts, 
nd  to  hold  that  for  every  change  in  a police- 
man's duties  his  bondsmen  were  released,  or 
not  bound,  unless  notified  of  the  change, 
would  render  the  execution  of  such  bonds  a 
farce.  • • • • 3y  all  -he  authorities,  an 
official  bond  for  the  faithful  performance 
of  offieial  duties  oovers  misfeas&noe,  ml— 
feast  ce,  and  nonfeasance,  as  counsel  for 
appellant  concede,  but  their  argument  as- 
sumes negligence  in  the  operation  of  a 
uotoroyole  by  a policeman  in  none  of  these. 
Suoh  an  assumption  has  neither  authority 
nor  reason  to  support  it.  ...  In  driving 
the  motorcycle  he  wa3  doing  precisely  what 
his  duties  require  him  to  do,  and  what  he 
had  no  right  to  do  exoept  in  the  discharge 
of  his  official  duty.  He  had  neither  the 
right  to  petrol  the  beat  nor  drive  the  motor- 
cycle exoept  as  a policeman,  and  there  is  no 
intimation  in  either  the  plcadin-s  or  the 
proof  that  anything  he  did  (exoept  his  neg- 
ligenoe)  was  not  done  in  the  discharge  of 
his  offieial  duty.  He  was  therefore  driv- 
ing the  motorcycle  by  authority  of  his  of- 
fice, and  it  was  only  beoause  of  his  neg- 
ligent performance  of  his  offioial  duty 
that  he  struck  and  injured  plaintiff.  It 
necessarily  follows  that  the  surety  upon 
his  official  bond  is  liable  for  suoh  neg- 
ligence upon  its  oovenant  that  he  would  well 
and  faithfully  discharge  his  duties  as  a 
policeman.' " 
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Section  11507,  . • >•  io«  1929,  provides  that  the 
sheriff  »hal  1 give  bond 

" * * * conditioned  for  the  faithful  dis- 
charge of  his  duties." 

The  above  language  is  similar  to  the  condition  in 
the  bond  required  of  the  bandsmen  in  the  Boehnlein  case,  supra, 
wherein  tfa  surety  was  held  liable. 

1 roEi  the  foregoing,  we  are  of  the  opinion  that  a 
surety  is  liable  upon  his  official  band  for  ordinary  acts  of 
negligence  by  a sheriff  which  result  in  an  injury  to  a prison- 
er while  such  sheriff  is  discharging  an  offieial  duty,  and  that 
such  liability  is  not  limited  to  eases  where  negligence  is  gross 
and  wanton  and  amounting  to  culpability. 


Respectfully  submitted. 


Via.  QRR  SASTERS 

Assistant  Attorney  General 
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(Acting)  Attorney  General 
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SxvLE  OF  DELINQUENT  PROPERTY  - When  surplus  exists  from  sale  of  land  for 
taxes,  Collector  may  pay  same  to  person  legally  entitled  thereto;  if  two 
parties  claim  sane,  collector  shall  pay  it  to  the  County  Treasury  and 
county  court  may determine  claims  and  pay  to  proper  person  any  time  within 
zO  years. 


January  2,  1938. 


> 


Honorable  Nat  B.  Rieger, 
Prosecuting  Attorney, 
Adair  County, 

Kirksvllle,  Missouri. 


V 


Dear  Jir: 


This  department  is  in  reoeipt  of  your  letter  of^ 
December  19  wherein  you  request  en  interpretation  of  section 
9953c,  Laws  of  Missouri  1933,  p.  433.  Your  letter  i3  as 
follows: 


"Please  give  me  an  official  opinion 
on  the  construction  of  section  9953c 
of  the  Laws  of  1933,  found  at  page  433, 
and  with  particular  attention  to  the 
following: 

* You  shall  pay  the  surplus,  if 
any,  to  the  person  entitled 
thereto;  or  if  sny  doubt  or  a 
dispute  arises  as  to  the  proper 
person,  the  same  shall  be  ;>aid 
to  the  County  Treasury  to  be  held 
for  the  use  and  benefit  of  the 
person  entitled  thereto. ' 

"I  particularly  want  to  know  whether 
the  County  Treasurer,  in  the  event  of 
a dispute,  is  privileged  to  pay  out 
said  money  to  claimants  on  his  judgment, 
or  on  the  order  of  the  County  Court;  or 
whether  he  must  hold  said  funds  pending 
the  direction  of  a decree  or  judgment 
of  the  Circuit  Court. 

’’There  have  bean  a number  of  the  sales 
provided  for  in  this  statute  held  here 
in  which  a surplus  has  been  had  and 
paid  to  the  County  Treasurer,  and  he  is 
in  doubt  whether  to  pay  out  these  funds 
at  the  direction  of  the  oounty  Court  or  r.ot." 


Hon.  Nat  B.  Rieger 
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section  9955c , Lars  of  Ldlssouri  1953,  p.  433,  provides 
in  part  as  follows: 

".There  such  sale  is  made,  the 
purchaser  at  such  sale  shall  imme- 
diately pay  the  amount  of  his  bid 
to  the  collector,  who  shall  pay 
the  surplus,  if  any,  to  the  person 
entitled  thereto;  or  if  he  has 
doubt,  or  a dispute  arises  as  to 
the  proper  person,  the  same  shall 
be  paid  into  the  county  treasury 
to  be  held  for  the  use  and  benefit 
of  the  person  entitled  thereto.****" 


oection  9959,  Lars  of  i*o.  1953,  p.  426  relates  further 
to  any  surplus  or  unclaimed  money  which  mi,;  ht  result  from  the 
foreclosure  or  sale  of  land  for  taxes  and  is  as  follows: 


" Then  real  estate  has  been  sold 
for  taxes  or  other  debt  by  the 
sheriff  or  collector  of  any  county 
within  the  jtate  of  Missouri,  and 
the  same  sells  for  a greater  amount 
than  the  debt  or  taxes  and  all  costs 
in  the  case,  and  the  owner  or  owners, 
agent  or  agents  cannot  be  found,  it 
shall  be  the  duty  of  the  sheriff  or 
collector  of  the  county,  when  such 
sale  has  been  or  may  hereafter  be 
made,  to  make  a written  statement 
describing  each  parcel  or  tract  of 
land  sold  by  him  for  a greater  amount 
than  the  debt  or  taxes  and  all  costs 
in  the  case,  and  for  which  no  owner 
or  owners,  agent  or  agents  can  be  found, 
together  with  the  amount  of  surplus 
money  in  each  case,  which  statement 
shall  be  subscribed  and  sworn  to  by 
the  sheriff  or  collector  making  the 
same  before  some  officer  competent  to 
administer  oaths  within  this  state, 
and  then  presented  to  the  county  court 
of  the  county  where  such  sale  has 
been  or  may  hereafter  be  made;  and 
on  the  approval  of  the  statement  by 
the  court,  the  sheriff  or  collector 
making  the  same  shall  pay  the  said 
surplus  money  into  the  county  treasury, 


Hon.  wet  B.  flieger 


-3 


Jan.  2,  1935. 


take  the  receipt  in  duplicate  of  said 
treasurer  for  3aid  overplus  of  money 
and  retain  one  of  the  said  duplicate 
receipts  himself  and  file  the  other 
with  the  county  court,  and  thereupon 
the  court  shall  charge  said  treasurer 
with  said  amount,  ^nd  3aid  treasurer 
shall  place  such  moneys  to  the  credit 
of  the  school  fund  of  the  county,  to 
be  held  in  trust  for  the  term  of  twenty 
years  for  the  owner  or  owners  or  their 
legal  representatives,  .^nd  at  the  end 
of  twenty  years,  if  such  fund  shall  not 
be  called  for,  then  it  shall  become 
a permanent  school  fund  of  the  county. 
County  courts  shall  compel  owners  or 
agents  to  make  satisfactory  proof  of 
their  claims  before  receiving  their 
money:  Provided,  that  no  county  shall 
pay  interest  to  the  claimant  of  any 
such  fund." 


COWCLUJICK 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Jections  9953c  and  9959  are  to  be  read  in  con- 
junction with  each  other.  Therefore,  if  under  section  9953c  there 
is  a surplus  resulting  from  the  sale  of  land  for  taxes,  the 
county  collector  may  pay  the  same  to  the  person  legally  entitled 
thereto. 


If  the  county  collector  be  in  doubt  a3  to  the  proper 
person  entitled  thereto,  and  if  said  surplus  be  claimed  by  two 
persons,  a dispute  thereby  arising,  the  county  collector  shall 
pay  the  same  in  to  the  county  treasury.  Claimants  may  then  follow 
the  surplus  and  according  to  the  provisions  of  oection  9959, 

&.aws  of  ko.  1933,  p.  428J,  may  present  their  contentions  or 
claims  to  the  county  court,  which  court  has  authority,  on  satis- 
factory proof,  to  pay  to  the  proper  person  the  surplus  at  any 
time  within  twenty  years. 


Hespectfu^ly  submitted. 


QLlIVuA  7.  AiOLBH, 

assistant  attorney  General. 
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dental  board:  Application  and  fee  for  reinstatement  of  certificate 

of  registration# 


Febru  ry  21,  1936. 


filed 
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Missouri  Dental  Board 
Jefferson  City,  Missouri 

Attention  of  Doctor  R.  R.  Rhoades,  Secretary. 

Dear  Doctor  Rhoades: 

You  have  requested  an  opinion  of  this  office  on  the 
following  matter: 

“What  our  Bo  rd  wants  lea  definite 
procedure  to  follow  in  reinstating 
a certificate  of  registration  after 
it  has  been  revoked  for  non  payment 
of  the  annual  one  dollar  license 
fee.  * 

I regret  that  ~e  have  been  unable  to  get  tills  opinion 
to  you  sooner  and  am  gl«d  to  herewith  give  our  views  in  re- 
spect to  the  matter  presented. 

A LICENSEE,  WHOSE  CERTIFICATE 
OF  REGISTRATION  13  ONCE  R YOKED, 

KAY  OBTAIN  REINSTATEMENT  UPON 
MAKING  APPLICATION  ACCO  PANIED 
BY  ¥ !•'  tv:  ;Tf-Fiv  : dollars. 

Section  13666  Revised  Statute."  of  :‘i  'curl  1929,  sets 
out  the  reasons  for  which  a certificate  of  registration  or  a 
license  may  be  revoked.  Paragraph  eight  thereof  provides  in 
nart  as  follows: 

rtln  case  any  registered  dentist  should 
fall  for  the  space  of  one  year  after 
the  30th  day  of  November  In  any  year 
to  procure  from  said  dental  board  a 
license  as  provided  by  this  chapter, 
such  failure  shall  be  ground  upon  ir ich 
said  dental  board  may  revoke  and  annul 
the  certificate  of  registration  thereto- 
fore Issued  to  such  dellnouent  person." 


Missouri  Dental  Board 
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By  virtue  of  the  foregoing  provision  It  is  specifically 
made  a ground  for  revocation  of  the  certificate  of  registration 
for  any  dentist  to  fall  to  pay  the  annual  renewal  fer*  of  One 
Dollar  and  continue  such  failure  for  a period  of  one  year 
following  the  30th  of  November  of  any  given  year.  Of  course, 
t is  contemolater  th  t the  same  procedure  shall  be  followed 
for  the  revocation  of  such  a certificate  as  is  required  to  bo 
foil  '.Ting  to  revoke  the  certificate  of  registration  or  the 
license  for  any  other  cause,  to-wit,  after  due  notice  and  hear- 
ing. A preceding  section  requires  the  filing  of  the  certificate 
of  registration  with  the  Cl  rk  of  the  County  Court  in  the 
County  wherein  the  licensee  is  practicing.  This  Section  further 
orovides: 


"If  a certificate  of  registration  is 
once  forfeited  for  failure  to  conrnly 
with  this  chapter,  then  the  person 
therein  named  may  obtain  a new  certi- 
ficate of  registration  only  upon  his 
or  her  making  application  therefor  and 
by  paying  to  sale  dental  board  & fee 
of  twenty-five  dollars  (325.00):  Pro- 
vided, the  applicant  is  entitled  at  tho 
time  of  receiving  such  renewed  certificate 
of  registration  to  reoeive  and  hold  the 
sane:  Provided  further,  however,  that 
if  a certificate  of  registration  be 
revoked  a second  time,  the  person  there- 
in named  3hnll  not  be  entitled  to  receive 
a renewal  certificate  of  registration 
at  any  time  thereafter:*  * *'• 

In  the  event  the  licensee  Is  a first  offender  he  may  make  an 
application  for  reinstatement  of  hi  certificate  and  obtain  a 
reinstatement  of  the  some  by  oaying  the  add'  tlonal  fee  of 
T^enty£flve  dollars.  The  form  of  such  application,  in  the  ^vent 
reinstatement  i?  sought,  because  of  revocation  cf  certificate 
for  failure  to  pay  the  annual  license  fee,  is  not  set  forth 
in  th"  statutes.  It  would  anoear  ’hat  sue!  1 formation  should 
be  c 'ntalned  In  th  t amplication  as  would  warrant  the  board  in 
reiro  ing  the  certificate  of  registration.  Th~  llc&tion  should 
of  course  contain  sufficient  information  to  enable  th  board  to 
identify  the  applicant  as  one  having  been  previously  registered 
in  this  state,  and  such  Inform  tlon  as  would  enable  the  Secretary 
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to  Identify  the  apnlicajit  from  the  records  in  the  posses  ion  of 
the  board.  It  would  seen  a^ro  rlete  that  the  applicant  make 
some  representation  as  to  his  future  conduct  in  respect  to  the 
prompt  payment  of  the  renewal  fee.  It  might  be  wel'  for  the 
Board  to  adoot  a uniform  apolicatlon  to  be  used  in  such  cases 
or  to  have  the  same  prepared.  In  the  event  you  should  dfcsire 
this  office  t'  examine  any  such  crossed  forn  we  shall  be  glad 
to  do  so. 


0 mCL/mON. 

It  is  therefore  the  o >lnlon  of  this  office  that  the 
Bo^rd  may  endertain  application  for  reinstatement  of  a certi- 
ficate of  registration  revoked  for  cause  of  fafure  to  nay  the 
annual  license  fee  and  that  such  application  should  be 
accompanied  by  the  payment  of  a Twenty-five  Dollar  reinst  tenent 
fee. 


submitted. 


Assistant  Attorney 


APPROVED: 


75:  :r  "TTr  —17  jtt, 

(Acting  At  tor ney  oenrral 
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DRAINAGE 

TAXATION: 


DISTRICTS}.  (1) 

>) 


Lien  for  drainage  district  taxes  does  not  become 
extingui died  until  deed  is  delivered;  (2)  Purchaser 


) of  land  conveyed  under  Sec.  9957a,  Laws  of  Mo.  1933,  p. 

) 438,  doe3  not  acquire  title  free  from  future  levy  of 
) drainage  district  taxes  because  of  unused  and  unlevied 
).  benefits;  (3)  Drainage  district  may  redeem  land  sold  for 
) delinquent  state  or  county  taxes  to  protect  th6ir  interest 


) 


Sec.  I' 


('7?lftte&bcf-  S2?936. 


Honorable  Nat  B,  Rieger 
Prosecuting  Attorney 
Adair  County 
Klrksville,  Missouri 


Dear  Mr.  Rieger: 


This  is  to  acknowled  e you r let  :er  dated  Septonber 
1,  1956,  as  follows: 

"Vi 11  you  pleaso  give  mo  the  opinion  of 
your  department  on  questions  sot  out 
below V 

"Land  is  to  be  sold  b„  the  County 
Collector  for  delinquent  state  and 
county  taxes  under  the  authority  of 
Sections  9952  to  9963  (page  430  to  450, 

Laws  of  Missouri,  1933).  The  land 
lies  in  a drainage  district  organized 
under  Article  1,  Chapter  64,  R.  S, . 

Missouri,  1929.  It  was  assessed  with 
benefits  of  i 40.00  per  acre  to  pay  for 
the  improvements  and  there  are  now  delin- 
quent district  drainage  taxes  for  a 
portion  of  those  assessed  benefits  and 
there  remains  some  of  those  assessed 
benefits  for  which  installments  of  drai  - 
age  taxes  have  not  been  yet  levied, 

"CL.)  Will  the  >urchaser  at  the  sale,  in 
the  event  that  the  district  does  not  re- 
deem the  land,  acquire  a title  free  from 
any  lien  on  account  of  the  delinquent 
district  drainage  taxes V 
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'*(2.)  Will  the  purchaser  at  the  sale, 
in  the  vent  that  the  district  does 
not  redeem  the  land,  acquire  a title 
free  from  any  future  levy  of  drainage 
district  taxes  on  account  of  the  unused 
and  unlevled  benefits? 

(3.)  -oes  the  drainage  district  have 
such  an  interest  in  the  land  as  to 
authorize  it  to  redeem  tinder  such  law?" 


I. 

..ill  the  purchaser  at  the  sale,  in 
the  event  t at  the  district  does  not 
redeem  the  land,  acquire  a title  free 
from  any  lien  on  account  of  the  de- 
linquent district  drainage  taxes? 

As  stated  in  your  letter  we  are  concerned  only  with 
drainage  districts  organized  by  the  circuit  court  by  virtue  of 
Article  1*  Chapter  64,  R.  S.  Mo.  1929. 

Prior  to  the  enactment  of  Senate  Bill  No.  94  (Laws 
of  Missouri,  1933,  pages  425  to  4-49)  the  State’s  lien  for 
delinquent  and  back  taxes  was  forclosed  by  a suit  in  the 
circuit  court,  however,  with  the  enactment  of  Senate  Bill  94a 
radical  change  was  made  and  "It  expressly  repealed  numerous 
sections  of  the  former  statute  and  particularly  Section  9952, 
authorizing  such  suits,  and  substituting  a scheme  for  fore- 
closure by  oalo  by  the  collector  at  the  courthouse  door  on 
the  first  Monday  in  each  year,  upon  published  notice  thereof, 
and  without  resort  to  judicial  proceedings — the  general 
statutory  nlan  prevailing  prior  to  the  year  1877.”  State  ex 
rel .v*  ador  , 78  S.  Vj.  (2d)  835  , 837. 

Section  9952a  of  Senate  Bill  94  provides  in  part  as 

follows : 


”A11  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  Monday  of 
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"Loveniber  of  each  year,  and  it  shall 
not  be  necessary  to  include  the  name 
of  the  owner,  mortgage©*  occupant  or 
any  other  person  or  corporation  owning 
or  claiming  an  interest  in  or  to  any  of 
said  lands  or  lots  in  the  notice  of  such 
sale;  ->  * *" 

A reading  of  the  above  section  shows  that  it  is  not 
now  necessary  when  the  State’s  lien  is  foreclosed  to  apprise 
the  owner  or  any  person  having  a lien  or  interest  in  said 
land.  This  is  radically  different  from  the  suit  previously 
brought  in  the  circuit  court  which  extinguished  any  and  all 
lions  if  such  were  parties  to  the  suit.  Little  Liver  Drainage 
i strict  v.  Sheppard,  7 S.  W.  (2d)  1013.  The  delinquent 
land  list  is  published.  Section  9952b.  When  the  land  is 
offered  for  sale  the  first  time  and  no  bid  is  received  which 
is  sufficient  in  order  to  pay  the  tax, costs  and  expenses, 
then  the  land  is  reoffered  for  sale  a second  tin® , and  failure 
to  receive  the  proper  amount  of  tax, costs  and  expenses  the 
second  time,  the  land  Is  offered  the  third  time,  at  which  time 
it  is  struck  off  to  the  highest  bidder.  Sections  9953  and 
9953a. 


Ahen  land  is  sold  for  delinquent  and  unpaid  taxes 
the  county  collector  gives  to  the  highest  bidder  a certificate 
of  purchase.  Section  9953d.  The  purchaser  of  said  certificate 
nay  get  possession  of  the  premises  one  year  after  date  of 
sale,  by  virtue  of  Section  9954a,  and  at  the  expiration  of 
two  years  if  the  property  has  not  been  redeemed  it  is  conveyed 
to  the  holder  of  the  certificate  of  purchase  by  the  county 
collector  by  a form  of  conveyance  v/hich  is  "prima  facie 
evidence  of  a good  and  valid  title  in  foe  simple.”  Section 
9957a. 


Section  9956a  provides  in  part  as  follows: 

"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  Interest  therein,  may  redeem 
the  same  at  any  time  during  the  two 
years  next  ensuing,  in  the  following 
manner : * * * " 
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By  Senate  Bill  94  we  thus  have  a complete  scheme 
for  t e foroclosing  of  the  state's  lien,  and  specifically 
gives  the  right  of  redemption  to  any  owner  or  person  having 
an  interest  therein  in  said  land  to  redeem  same  within  two 
years.  After  a lapse  of  two  years,  upon  application  f the 
holder  of  a certificate  of  purchase,  a title  in  fee  simple 
is  given  by  the  county  collector  * 

hile  you  ask  the  question  as  to  the  extinguishing 
or  the  lien  for  delinquent  drainage  district  taxes  by  virtue 
of  the  sale  of  such  land  by  the  county  collector,  yet, your 
question  is  divisible  into  two  parts:  (1)  Is  the  lien  ex- 
tinguished at  the  time  the  certificate  of  purch  se  is  issued, 
or  (2)  is  the  lion  extinguished  at  the  time  the  county  collec- 
tor ,_;ivea  a deed  two  years  after  the  certificate  of  purchase* 

It  is  our  opinion  that  the  lie’s  for  drainage  district 
taxes  do  not  become  extinguiahed  at  the  time  the  certificate 
of  purchase  is  delivored  because  of  the  provision  for  re- 
demption, Section  9936a.  It  is  our  further  opinion  tiiat 
when  the  deed  is  delivered  by  virtue  of  Section  9957a,  then 
dralna0e  district  liens  for  taxes  become  extinguished  and 
satisfied  insofar  as  such  lions  apply  to  the  period  prior  to 
the  issuing  of  the  certificate  of  purchase. 

As  Senate  Bill  94  was  enacted  in  1935  wo  have  been 
unable  to  find  any  case  that  has  been  adjudicated  by  the  court 
which  is  determinative  of  the  question  and  supporting  our 
conclusion.  However,  prior  to  the  enactment  of  Senate  Bill 
94  many  cases  were  decided  by  the  court  on  the  question 
involved.  In  Little  River  Drainage  District  v.  Jieppard, 

7 S.  W.  (2d)  1015,  the  court  said  (p.  1014): 

"The  lien  for  state  and  county  tax  shall 
be  paramount,  ihe  statute  doos  not 
say  that  it  shall  necessarily  destroy  the 
district  lien  for  special  taxes,  The 
plaintifi  district,  according  to  the 
stipulation  arxi  finding  of  the  trial  court, 
was  not  made  a party  to  this  proceeding, 
lio  person  or  corporation  can  be  affected 
by  a proce  ding  to  viiich  he  or  it  vie. s not 
made  a party,  and  that  applies  to  tax 
suits.  For  instance,  the  state's  lien  for 
taxos  is  superior  to  a prior  mortgage 
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”lion,  and  a sale  under  such  tax  lien 
conveys  title  to  the  purcliaser  ’out 
docs  not  affect  the  mortgagee’s  rigiit 
to  redeem.” 

In  saia  suit  the  court  held  that  because  the  drain- 
age district  v/as  not  made  a party  to  the  tax  suit  that  said 
suit  would  not  have  the  effect  of  extingui shing  or  satisfying 
the  drainage  district’s  lien.  HoY.«evor,  the  court  made  this 
pointed  observation  (p.  1014): 

”If  the  district  had  been  made  a party 
to  the  proceeding  with  an  opportunity 
to  meet  and  pay  the  general  t xes  at 
the  time,  a different  question  \70uld  be 
presented  for  consideration.” 

Also,  in  McAnally  v.  Little  dver  drainage  Dist.  et  al., 
28  S.  V¥.  (2d)  650,  the  Supreme  Court  of  Missouri,  en  banc,  made 
this  remark: 

” LI  nee  the  ruling  in  Little  River  Drain- 
age District  v.  Sheppard,  320  Mo.  341, 

7 S.  W.  (2d)  1013,  respondents  concede 
they  lost  their  lien  for  delinquent 
annual  installments  levied  prior  to  the 
levy  and  subsequent  sale  of  the  land  In 
question  for  state  and  county  taxes  for 
the  year  1926.” 

If  prior  to  the  enactment  of  Senate  Bill  94  the 
Drainage  District  liens  (being  subordinate  to  the  state  liens) 
became  satisfied  and  extinguished  by  a suit  in  the  circuit 
court  when  the  district  ’.ms  named  a party  to  the  suit,  and  it 
being  unnecessary  tinder  Section  9952a  to  name  the  owner, 
mortgagee  or  any  person  having  an  Interest  In  said  land  when 
3uch  was  advertised  for  sale,  tv/o  years  hence,  with  the  giving 
of  a deed  which  conveys  a fee  simple  title,  the  drainage  district's 
lien  would  be  extinguished  the  same  as  in  the  instance  when  the 
state's  lien  previously  was  foreclosed  by  suit  and  the  district 
made  a party  to  same.  However,  If  there  Is  any  fraud,  collusion 
or  connivance  on  the  part  of  the  owner  of  said  land  to  permit 
it  to  be  sold  under  the  state’s  lien  and  then  bid  It  in  for  the 
purpose  of  satisfying  the  drainage  district's  liens,  then  the 
whole  procedure  would  be  subject  to  attack  and  the  drainage 
district  could  still  enforce  its  lion. 
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II. 

.teg.  Ruy.g;ittggf  at  j^o  sale,  in 
tJ;o  event  t at  the  district  dooa  not 
redoem  the  land,  acquire  a title  free 

1 UEL  of  drainage 

ujatrlct  taxes  or  account  of  the  un- 
used and  unlovlod  benefits? 

o believe  that  the  case  of  UcAn&lly  v.  Little  River 
jralna  e Dist.  ct  al.,  28  2.  iff.  (2d)  650,  answers  the  above 
quostlon.  The  court  statod^p.  651): 

’'Respondents  state  the  quostlon  for 
determination  as  follows:  fTho  sole 
question  then  presented  is  whether  or 
not  the  sale  of  the  la.jd  in  question 
for  state  and  county  taxes  destroys 
the  lion  of  the  districts  for  unleviod 
subseq  ent  (future)  Installments  of  the 
estimated  total  tax.”' 

The  court  held  (p.  652): 

"But  the  lion  does  not  accrue  until 
an  annual  levy  is  made.  xt  follows 
that  at  the  time  appellant  purchased  the 
land,  the  ovmer  held  title  free  of,  but 
subject  to,  the  lien  of  future  install- 
ments of  the  estimated  total  tax.  There- 
fore the  sheriff 'a  deod  conveyed  the  land 
subject  to  the  future  attachment  of  said 
lions." 

Nothing  in  found  in  Senate  Bill  94  that  provides  that 
future  drainage  district  lions  become  satisfied  when 

property  is  conveyed  by  the  county  collector  by  deed.  Section 
9957  dooa  provide,  however,  in  part  as  follows: 

"If  no  person  shall  redee  : lands  sold 
for  taxes  within  two  years  from  the  sale 
* * * the  collector  of  the  coxmty  * * * 
siiall  execute  * * * a conveyance  * •» 

which  shall  vest  in  the  grantee  an  abso- 
lute estate  in  fee  simple,  subject  however 
to  all  claims  thereon  for  unpaid  taxes 
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except  such  unpaid  taxes  xisting  at 
the  tine  of  the  pui*ch.se  of  said  lands 
and  the  lion  for  which  taxes  were  In- 
ferior to  the  lien  for  taxes  for  which 
said  tract  of  land  was  sold." 

'■thus,  while  delinquent  drainage  district  taxes  would  be  ex- 
tinguished by  virtue  of  the  conveyance,  yet  future  a sees  aments 
are  not  affected. 

It  is  our  opinion  that  the  purchaser  of  land  con- 
veyed,by  virtue  of  Section  9957a,  does  not  "acq’ulre  a title 
free  from  any  future  levv  of  drainage  district  taxes  on 
account  of  unused  and  unlovied  benefits, " 


III, 


Loos  the  urai na  ;e  ul strict  have  such 
an  Interest  In  the  land  us  to  authorise 
Jt  to  re  dear,  under  sue.,  lav;  v 

As  Section  9956a  specifically  provides  that  any 
person  having  an  interest  in  the  land  ay  redeem  came,  it  is 
our  opinion  that  the  drainage  district  has  such  an  interest 
that  it  could  protect  same  by  redeeming  tho  property  from  the 
holder  of  the  certificate  of  purchase,  by  virtuo  of  Section 
10766,  R.  S,  Mo,  1929.  Section  10766  specifically  gives  the 
board  of  supervisors  the  right  to  protect  its  lions  when  the 
property  is  offered  for  sale  because  of  delinquent  state  or 
county  taxes*  See, also,  _yer  et  al.  v.  Harper  ot  al.,  77  S.  W, 
(2d)  le6. 


Yours  very  truly. 


Jane  s L . Hor  n o s te  1 
Assistant  Attorney-General 

APPROVED: 


JOiiL  V/.  HOI’  iilN,  Jr. , 
(Acting)  Attorney-General. 
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TAXATION:  Maximum  oenalty  Interest  collectible  on  delinouent 
personal  and  real  estate  taxes. 
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Hon.  J.  K.  Robbins 
Collector  of  Revenue 
New  Madrid  County 
New  Madrid,  Missouri 


/ 


Dear  Mr.  Robbins: 

Your  request  for  an  opinion  of  this  office  to  General 
HcKittrlck  of  recent  date  has  been  referred  to  me  for  reply. 

Your  recuest  reads  as  follows: 

“There  seems  to  be  some  uncertainty  as 
to  the  prooer  amount  of  Interest  collectors 
should  oharge  on  delinquent  taxes. 

I am  now  collecting  12 % while  another 
collector  is  collecting  but  10;$ 

An  early  ruling  on  this  point  will  be 
much  appreciated.* 

I presume  th  t you  refer  In  your  corarauni cation  to 
general  delinquent  real  estate  taxes  and  shall  accordingly 
base  the  opinion  on  that  premise. 

Section  9962,  page  429,  Laws  of  Missouri  1933,  provides 
for  the  interest  penalty  to  be  charged  on  delinquent  taxes 
Included  In  the  list  of  delinquent  lands  and  lots.  This  section 
provides  for  the  making  up  of  the  list  of  delinouent  lands 
and  lots,  for  the  describing  of  the  some, 

"and  charging  them  with  the  amount  of 
delinquent  tax  and  naming  the  years 
delinouent,  separately  stated,  and  In 
addition  thereto  a penalty  of  ten  per 
centum  on  such  tax  delinquent  for  the 
preceding  year*  * * *provlded,  however. 
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If  taxes  are  paid  on  land  or  lots 
delinquent  for  the  preceding  year  at 
any  time  prior  to  sale  thereof  as  In 
this  act  provided,  the  per  Centura  of 
penalty  added  shall  not  exceed  one  per 
centum  per  month  or  fractional  part 
thereof  or  ten  per  oentura  annually. 

# * * 


By  this  provision  It  is  clear  that  for  a full  year  the 
delinquent  penalty  shall  not  be  more  than  ten  per  oentum,  and 
If  the  tax  1 8 delinquent  for  only  a portion  of  a year  or  a 
portion  of  a year  In  addition  to  a full  year  the  per  oent 
penalty  for  that  part  of  the  year  shall  be  one  per  cent  per 
month  but  not  to  exceed  ten  per  cent  annually.  Thus  as  a 
practical  matter  a taxpayer  paying  delinquent  taxes  In  October 
should  be  charged  ten  per  cent  penalty  for  th:  t year  and 
even  though  the  taxes  for  that  year  are  not  paid  until 
November  or  December  the  penalty  for  that  year  Is  not  to 
exceed  the  ten  per  cent  which  the  taxpayer  would  have  had  to 
pay  had  he  paid' his  delinquent  taxes  in  October.  This  is 
a change  from  the  law  as  It  existed  prior  to  the  enactment 
of  Senate  Bill  94  in  1933,  as  prior  to  the  enactment  of  the 
law  it  was  permissible  for  the  county  collectors  to  charge 
up  to  twelve  per  cent  during  the  first  year  for  which  the 
tax  was  delirwuent.  However,  the  new  law  has  limited  this 
charge  to  ten  per  cent. 

In  connection  with  the  penalties  which  may  be  collected 
on  such  dellnouent  tax  we  direct  your  attention  to  the  pro- 
visions of  Senate  Bill  143,  page  408,  Laws  of  Missouri  1936, 
as  that  law  has  modified  the  penalties  which  are  now  collect- 
ible on  delinquent  real  estate  and  personal  taxes. 


CONCLUSION. 


It  Is  therefore  the  opinion  of  this  of floe  that 
penalty  Interest  on  delinquent  persona^,  and  real  estate 
taxes  cannot  exceed  ten  per  oentum  n/g f annum. 


APPROVED; 


ully  eubmltt 


o. 

Assistant  Attorney  General 


"> 


J4Hn  \1.  riornt/uC  JiC, 

(Acting)  Attorney  General 
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SHERIFFS:  Sheriff's  mileage  fee  for  taking  committed 
prisoner  from  one  place  to  ?.n^ther  within 
Clay  County. 


March  11,  1936. 


Honorable  James  S.  Aiooney 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
February  28th,  which  roads  as  follows: 

"I  would  be  pleased  to  have  an  ex- 
pression of  you r opinion  as  to  the 
payment  of  costs  in  a criminal  case 
on  the  following  statement  of  facts: 

"A  state  warrant  is  issued  by  a 
justice  of  the  peace  in  Excelsior 
Springs,  Clay  County,  Missouri,  and 
is  delivered  to  the  sheriff  of  the 
county.  The  sheriff  makes  the  ar- 
rest and  brings  the  defendant  be- 
fore the  justice  of  the  peace.  He 
is  arraigned,  bond  set  for  his 
appearance,  which  he  falls  to  make, 
and  the  justice  issues  a commitment 
to  jail.  The  sheriff  then  t akes  this 
commitment  and  brings  the  prisoner 
to  the  county  jail  at  liberty  to  hold 
him  until  the  trial  day.  On  the 
trial  day  he  returns  the  prisoner  to 
Excelsior  Springs  for  trial.  The 
prisoner  is  convicted  of  a misdemeanor 
and  sentenced  to  serve  a term  in  jail. 

The  justice  then  Issues  a commitment 
to  jail  and  the  sheriff  Returns  the 
prisoner  to  Liberty.  Is  the  sheriff 
entitled  to  his  mileage  for  the  round 
trip  on  the  commitment  for  trial  and 
his  mileage  back  to  Liberty  on  the 
commitment  to  jail?" 


Hon*  James  S*  Rooney 
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If  the  sheriff  of  Clay  County  Is  entitled  to  any 
fee  for  attending  upon  a Justice  Court  or  serving  pro- 
cess for  a Justice  Court,  there  must  be  a statute 
authorizing  such  a fee.  See  State  ex  rel.  v.  Brown, 
146  Mo.  401;  47  S.  W.  504. 

Section  11792  R.  S.  L!o.  1929,  provides: 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  for  their 
services  In  criminal  cases  and  In 
all  proceedings  for  contempt  or 
attachment  as  follows:  Ten  cents 
for  each  mile  actually  traveled  In 
serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  is  held:  Pro- 
vided, that  such  mileage  shall  not 
be  charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or 
other  writ  served  in  the  same  cause 
on  the  same  trip." 


CONCLUSION. 


Y/e  are  of  the  opinion  that  under  the  facts  of  your 
letter  the  sheriff  Is  entitled  to  mileage  as  provided 
in  Section  11792,  R.  3.  Mo*,  supra*  Other  statutes  re- 
lating to  sheriff^  mileage  are  not  applicable  to  your 
facts,  that  Is,  he  is  entitled  to  ten  cents  for  each 
mile  actually  t raveled  under  order  of  a Justice  of  the 
Peace. 

The  two  commitments  from  the  Justice  of  the  Peace 
are  the  Sheriff^  orders  to  Incarcerate  and  produce  the 
prisoner  in  Court,  and  incidentally  to  incur  mlloage 
pursuant  to  incarceration  and  production  In  Court. 

Where  the  Sheriff  brings  a committed  prisoner  from 
Jail  In  Liberty  to  the  Justice  Court  in  Lxcelslor  Springs 
and  back  to  jail  in  Liberty  to  serve  a sentence  under  a 
new  commitment,  the  distance  between  jail  and  the  Court 
is  over  five  miles,  and  the  Sheriff  Is  entitled  to  ten 
cents  for  each  mile  actually  traveled  both  ways* 


Hon*  James  S*  hooney 
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If,  In  Clay  County,  said  County  be  authorised  to 
hold  Court  in  t wo  places  a different  fee  statute  would 
apply  to  your  facts* 


ri-  spect fully  submitted 


WM.  ORE  SAVifThiHS 

Assistant  Attorney  General* 


APPROVLDr 


■Jorir  WV  HOfi  lWtt  Jr. 

(Acting)  Attorney  General* 


WOS:H 


t . . 

CQT’IiTY  FINANCIAL  STATEMENT:  It  is  mandatory  on  county  court  to  print 
the  annual  financial  statement 

TAXATION:  It  is  duty  of  county  court  to  pay  a newspaper  not  to  exceed 
$1.00  for  each  description  printed  for  sales  of  delinquent  lands  unless 
there  is  a printed  contract. 
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March  20,  1936. 


Mr.  Gene  B.  Aoech, 

The  Carthage  Democrat, 
oarthage,  Missouri. 


near  _>ir: 


This  department  la  in  receipt  of  your  letter  of 
Exarch  9 ^herein  you  request  an  opinion  on  the  following  matter: 

" * * * Does  not  the  state  law 
provide  that  the  armual  financial 
county  statement,  in  each  county 
shall  be  published;  and  does  it  not 
embrace  a fullness  of  the  meaning 
that  it  must  be  a full  and  complete 
statement  of  all  items  of  expenses 
and  all  items  of  receipts? 

"also,  does  not  the  law  now  provide 
that  the  county  shall  pay  for  the 
tax  sales  for  delinquent  taxes  (under 
the  new  amended  law)  at  the  rate  of 
*1.00  per  tract?  Our  county  Is  hold- 
ing out  on  this  since  last  October. 

I think  they  know,  as  do  X,  full  well 
what  the  law  is  and  what  it  means,  but 
we  oannot  get  them  to  &et  in  settling 
the  bill.  * * * * " 


In  1935  the  General  assembly  of  the  Jtate  of  Missouri 
passed  section  12165  (Laws  of  ko.  1935,  p.  317),  the  pertinent 
part  of  which  is  as  follows: 

"On  or  before  the  first  Monday  in 
March  of  each  year  after  the  taking 
effect  of  this  act  the  county  court  of 
each  county  in  this  state  shall  prepare 
and  publish  in  some  newspaper  of  gen- 
eral circulation  published  in  such 
county,  if  such  there  be,  and  if  not 
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by  notices  posted  in  at  least  ten 
places  In  such  county,  a detailed 
financial  statement  of  the  county 
for  the  year  ending  December  31, 
preceding.  Bald  statement  3 hall 
show  the  bonded  debt  of  the  county, 
if  any,  kind  of  bonds,  date  of 
maturity,  interest  rate,  rate  of 
taxation  levied  for  interest  and 
sinking  fund  and  authority  for  such 
levy,  the  total  amount  of  interest 
and  sinking  fund  that  has  been 
collected,  interest  and  sinking  fund 
on  hand  in  cash,  list  of  persons  to 
whom  interest  and  sinking  fund  has 
been  loaned  with  the  name  of  each 
borrower,  amount  of  each  loan,  int- 
erest rate  on  loan,  description  of 
the  security  for  the  loan,  and  amount 
of  interest,  if  any,  delinquent  on 
each  loan,  ^ald  statement  shall  also 
show  separately  the  total  amount 
of  the  county  and  township  school 
funds  on  hand  and  loaned  out,  the 
amount  of  penalties,  fines  and  for- 
feitures collected  during  the  year 
and  turned  into  the  permanent  school 
fund,  the  name  of  each  person  who 
has  a loan  from  the  permanent  school 
fund,  whether  county  or  township,  the 
amount  of  the  loan,  data  loan  was 
made  and  date  of  maturity,  description 
of  the  security  for  the  loan,  amount 
if  any,  of  delinquent  interest  on  each 
loan,  said  statement  shall  show  the 
total  valuation  of  the  county Ibr 
purposes  of  taxation,  the  highest  rate 
of  taxation  the  Constitution  permits 
the  county  court  to  levy  for  purposes 
of  county  revenue,  the  rute  levied  by 
the  county  court  for  the  year  covered 
by  the  statement,  division  of  the  rate 
levied  among  the  several  funds  and  total 
amount  of  delinquent  taxes  for  all  years 
as  of  December  31.  The  statement  shall 
show  receipts  into  each  and  every  fund 
separately.  First, from  the  general 
tax  book;  second,  from  railroad  tux 
book;  third,  from  billiard  and  other 
table  licenses;  fourth,  ferry  licenses; 
fifth,  from  land  bac-  tax  books;  sixth. 


1936. 
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from  personal  delinquent  lists; 
seventh,  fines  and  penalties;  and 
eighth,  from  other  sources.  The  total 
receipts  for  the  year  into  all  funds 
shall  be  shorn  in  the  recapitulation. 
Disbursements  shall  be  shorn  in  detail 
and  each’  (and)every  rarrant  issued  shall  be 
shown  separately  except  as  herein  expressly 
provided.  Date  of  warrant,  number,  per- 
son to  whom  issued  and  purpose  for  which 
issued  shall  be  shown.  Under  separate 
heading  in  each  fund  the  statement  shall 
Show  what  warrants  had  been  paid  (or  to 
pay  which  funds  were  in  the  hands  of  the 
county  treasurer  as  of  December  31)  and 
under  a separate  heading  what  warrants 
were  outstanding  and  unpaid  for  the  lack 
of  funds  on  that  date  with  appropriate 
balance  or  overdraft  in  each  fund  as 
the  case  may  be.  Warrants  for  salaries 
of  persons  drawing  yearly  pay  shall  be 
brought  into  one  call  in  the  following 

form.  arrants  do etc.  dated 

salary  of  (name  of  person,  title  of  office 
or  employment,  rate  of  pay,  and  total 
amount  of  warrant  issued).  If  part  are 
paid  and  part  are  unpaid,  such  paid  and 
unpaid  warrants  shall  be  listea  separately 
under  proper  heading,  as  heretofore  pro- 
vided. .'arrants  issued  to  pay  for  the 
service  of  election  Judges  and  clerks  of 
elections  shall  be  in  the  following  fora: 

Warrants  Dos to inclusive, 

pay  Judges  and  clerks  of  elections  at  $.... 
per  day,  listing  the  names  run  in  and  not 
listing  each  name  by  lines,  and  at  the  end 
of  the  list  of  names  giving  the  total  of 
the  amount  of  all  the  warrants  issued  for 
such  election  services.  Disbursements  by 
road  districts  shall  show  the  warrants, 
if  warrants  have  been  issued.  there  money 
has  been  disbursed  by  overseers  the  finan- 
cial statement  shall  show  the  total 
paid  by  the  overseer  to  each  person  for 
the  year,  and  the  purpose  of  each  payment. 

If  the  payment  was  for  labor  it  shall  show 
the  number  of  days  each  person  worked 
during  the  year,  the  rate  and  the  total 
amount  paid  to  each  person  during  the  year. 
Dach  road  district  shall  be  shown  separately 
and  the  status  of  receipts  and  disbursements 


eto 
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for  each  district  for  the  year 
shall  he  shown,  statements  of 
special  road  districts  shall  be 
included  in  the  county  financial 
statement  in  the  form  in  which  said 
statements  were  submitted  to  and 
approved  by  the  pounty  court,  iteceipta 
into  the  county  distributive  school 
fund  shall  be  listed  in  detail,  dis- 
bursements shall  bo  listed  and  the 
amount  of  each  such  disbursements . 

If  any  taxes  have  been  levied  by 
virtue  of  section  22  of  article  X 
of  the  Constitution  of  *£ lssouri,  the 
financial  statement  shall  contain  the 
following:  * By  virtue  and  authority 
of  the  discretionary  power  conferred 
upon  the  county  courts  of  the  several 
counties  of  this  state  to  levy  a tax 
of  not  to  exceed  £5  cents  on  the  ^100 
assessed  valuation  the  county  court 

of  county  did  for  the  year 

covered  by  this  report  levy  a tax 

rate  of cents  on  the  C100 

assessed  valuation,  ~hich  said  tax 
amounted  to  $ and  was  dis- 

bursed as  follows.*  The  statement  shall 
show  how  said  money  was  disbursed  and 
if  any  part  of  said  sum  hua  not  been 
accounted  for  in  detail  under  some 
previous  appropriate  heading  such 
portion  not  previously  accounted  for 
shall  be  shown  in  detail.  The  recapi- 
tulation shall  be  at  the  end  of  the 
statement  and  shall  be  by  funds  and  3hall 
show  the  condition  of  each  fund  at  the 
end  of  the  year  as  to  cash  balance  or 
overdraft  as  between  total  receipts 
and  total  disbursements  of  every  kind 
including  every  warrant  or  other  obli- 
gation against  each  fund  outstanding  at 
the  end  of  the  year.  At  the  end  of  the 
statement  the  person  designated  by 
the  county  court  to  prepare  the  financial 
statement  herein  required  shall  append 
the  following  certificate:  ****** 
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I 

It  la  duty  of  County  Court  to 
nrlni  financial  statement  under 
Jectlon  12165 , i,aw3  of  iaO,  Too? 
paga  317 


na  the  statute  states,  the  County  Court  shall  prepare 
and  publish  in  some  newspaper  of  general  circulation  published 
In  the  county,  we  are  of  the  opinion  that  it  is  mandatory  on 
the  County  Court  to  print  the  annual  financial  statement.  We 
are  further  of  the  opinion  that  in  setting  forth  the  data  which 
shall  be  contained  in  the  financial  statement,  such  statement 
must  contain  all  of  the  data  as  set  forth  in  section  12165,  supra. 


II 


Unless  county  has  a printing  con- 
tract, county  court  shall  ;ay  ~a 
newspaper  not  to  exceed  1 .00 
for  each  description  o t lands  sold 
for  delinquent  taxes 


'.Vith  reference  to  the  liability  of  the  county  for  the 
payment  of  the  delinquent  tax  lists,  you  are  respectfully  referred 
to  section  9952b,  Laws  of  Jo.  1935,  p.  404,  wherein  it  is  pro- 
vided : * 


**  4 4 * The  expense  of  such 
printing  shall  be  paid  out  of  the 
county  treasury  and  shall  not 
exceed  the  rate  fixed  in  the  county 
printing  contract,  if  any,  but  In 
no  event  to  exceed  one  dollar  for 
each  description,  which  cost  of 
printing  at  the  rate  paid  by  the 
county  shall  be  taxed  as  part  of 
the  costs  of  the  sole  of  any  land 
or  lot  contained  In  such  list." 


***  therefore  the  opinion  of  this  department  that  it  is 

iaa.  0-L  county  court  to  pay  a newspaper  not  to  exceed 
vl.00  for  each  description,  unless  the  county  has  a printing  con- 
tract, and  in  that  event  payment  shall  be  at  the  rate  as  contained 
in  the  contract. 


AFPBO ViD : 


xiespectfully  submitted. 


uLLIV^a  V».  NOLSI 
ivssistant  attorney  General 


OWN: «K 
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RECORDERS  Duty  and  method  of  recording  "Waiver  of  Priority 
Mortgage",  not  operating  as  a full  release  of 
mortgage. 


June  8,  1936. 


Honorable  James  S.  Rooney 
Prosecuting  Attorney 
Claify  County 
Liberty,  Missouri 


/ 


Dear  Sirs 

We  acknowledge  your  r e quest  for  an  opinion  dated 
May  22,  1936,  which  reads  as  follows : 

"I  am  on  today  in  receipt  of  a question 
from  our  Recorder  of  Deeds  on  which  I 
shall  be  pleased  to  have  an  expression 
of  your  opinion.  I enclose  his  letter 
herewith." 

We  also  acknowledge  receipt  of  your  enclosure  from 
Mr.  ilosby,  which  reads  a a follows: 

"I  herewith  enclose  two  instruments, 
one  of  which  is  referred  to  as  'Con- 
sent and  Recognition  of  Lease',  the 
other  being  referred  to  as  "Waiver 
of  Priority  of  Mortgage.' 

"Of  course,  in  both  instruments  the 
holder  of  the  mortgage  or  deed  of 
trust  is  intending  to  partially  re- 
lease their  security  or  make  the 
mining  lease  prior  to  their  mort- 
gage or  deed  of  trust. 

"The  question  is  this,  should  I ask 
that  the  note  described  in  the  mort- 
gage or  deed  of  trust  be  produced  at 
the  time  of  filing  an  instrument  of 
this  nature.  Just  as  we  do  in  making 
any  partial  release  in  conformity  with 
Section  3081  R.S.  Mo.  1929  or  would 
it  be  permissible  to  file  it  for  re- 
cord without  the  note  being  produced? 


N 
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"i  am  very  anxious  to  have  an  opinion 
on  this  at  a very  early  date,  so  if 
you  will  forward  this,  along  with  any- 
thing you  care  to  write,  to  the  Attorney 
General  I will  certainly  appreciate  it. 


We  also  acknowledge  receipt  of  copies  of  papers  offered 
for  recording,  which  are  entitled  "Consent  and  Recognition 
of  Lease"  and  "Waiver  of  Priority  of  Mortgage". 

Section  3039  R.  S.  Mo.  1929,  provides  what  instruments 
in  writing  are  to  be  recorded  by  a Recorder  and  reads: 

"Every  instrument  in  writing  that 
conveys  any  real  estate,  or  whereby 
any  real  estate  may  be  affected,  in 
law  or  equity,  proved  or  acknowledged 
and  certified  in  the  manner  herein- 
before prescribed,  shall  be  recorded 
in  the  office  of  the  recorder  of  the 
county  in  which  such  real  estate  is 
situated." 


Section  11543,  R.  S.  Mo.  1929,  provides  in  part: 

"It  shall  be  the  duty  of  recorders  to 
record:  First,  all  deeds,  mortgages, 
conveyances,  deeds  of  trust,  bonds, 
covenants,  defeasances,  or  other 
instruments  of  writing,  of  or  con- 
cerning any  lands  and  tenements,  or 
goods  and  chattels,  which  shall  be 
proved  or  acknowledged  according  to 
law,  and  authorized  to  be  recorded 
in  their  offices;  second,  all  papers 
and  documents  found  in  their  re- 
spective offices,  of  and  concerning 
lands  and  tenements,  or  goods  and 
chattels,  and  which  were  received  from 
the  Spanish  and  French  authorities 
at  the  change  of  government;  third, 
all  marriage  contracts  and  certifi- 
cates of  marriage;  fourth,  all  com- 
missions and  official  bonds  required 
by  law  to  be  recorded  in  t heir 
offices;  * * *" 
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Section  11647  R*  S*  Mo*  1929 , orovi dee  the  manner  of 
recording  by  the  Recorder  and  reads: 

"The  Recorder  shall  record,  without 
delay,  every  deed,  mortgage,  convey- 
ance, d eed  of  trust,  bond,  cossslsslon 
or  other  writing  delivered  to  him 
for  record,  with  the  acknowledgment, 
proofs  and  certificates  written  on 
or  tinder  the  same,  with  the  plats, 
surveys,  schedules  and  other  paper 
therein  referred  to,  and  thereto 
annexed.  In  the  order  of  time  when 
the  same  shall  have  been  delivered 
for  record,  by  writing  them  word  for 
word.  In  a fair  hand,  noting,  at  the 
foot  of  such  record,  all  interlinea- 
tions and  erasures  and  wards  visibly 
written  on  erasures,  and  noting,  at 
the  foot  of  the  record,  the  day  and 
time  of  the  day,  month  and  year, 
when  the  instrument  so  recorded  was 
delivered  to  him,  or  brought  to  his 
office  for  record;  and  the  same  shall 
be  considered  as  recorded  from  the 
time  it  was  so  delivered*" 

Laws  of  1933,  p*  196,  Sec*  3078,  provides  in  part: 


"If  any  mortgagee,  eestul  que  trust 
or  assignee,  or  administrator  of  the 
mortgagee,  cestui  que  trust  or  assignee, 
receive  full  satisfaction  of  any 
mortgage  or  deed  of  trust,  he  shall, 
at  the  request  and  cost  of  the  person 
making  the  same,  acknowledge  satis- 
faction of  the  mortgage  or  deed  of 
trust  on  the  margin  of  the  record 
thereof,  or  deliver  to  such  person  a 
sufficient  deed  of  release  of  the 
mortgage  or  deed  of  trust;  but  It 
shall  not  In  any  case  be  necessary 
for  the  trustee  to  Join  in  such 
acknowledgment  of  satisfaction  or  in 


by  the  payee  or  assignee,  or  in 
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case  of  full  deed  of  release  Is  of- 
fered for  record,  the  note  or  notes 
secured  shall  he  produced  and  can- 
celed in  the  presence  of  the  recorder, 
who  shall  enter  that  fact  on  the 
margin  of  the  record  and  attest  the 
same  with  his  official  signature;  and 
no  full  deed  of  release  shall  be  ad- 
mitted to  record  unless  the  note  or 
notes  are  so  produced  and  canceled, 
and  that  fact  entered  on  the  margin 
of  the  record  and  attested  as  above 
provided • " 


CONC  JJSICK. 


We  are  of  the  opinion  t hat  it  is  the  Recorder^  man- 
datory duty  to  record  the  written  instruments  presented 
to  him,  as  provided  in  Section  11547,  supra*  The  facts 
submitted  with  your  request  show  that  said  instruments 
in  question  are  in  writing,  properly  acknowledged  and 
certified,  and  that  ' they  affect  real  estate* 

The  so-called  ’'Waiver  of  Priority  of  Mortgage"  operates 
as  a partial  deed  of  release,  and  it  is  the  duty  of  the 
Recorder  to  "note  on  the  margin  of  the  record  of  the  deed 
of  trust  the  book  and  page"  where  the  "Waiver  of  Priority 
of  Mortgage"  is  recorded.  Said  Waiver  of  Briority  of 
Mortgage  not  being  a "full  deed  of  release",  the  Recorder 
has  no  statutory  right  to  demand  that  notes  secured  by 
said  mortgage  be  produced  and  cancelled  as  in  those  cases 
where  "full  deed  of  release"  is  offered  for  recording,  as 
prescribed  in  i* aws  of  1933,  supra* 


Respectfully  submitted 


APPROVED l WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


John  v/.  hoii-kahn,  Jr* 
(Acting)  Attorney  General* 
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RESETTLEMENT  ADMINISTRATION  - Soil  Conservation:  Linn  Co.  Soil  Conserva- 
tion Association  mey  incorporate  under  Secs.  12676-12705  by  complying 
with  terms  of  said  statutes  and  then  engage  in  production  and  distribution 
of  agricultural  lime  stone* 


September  17,  1936. 


Mr.  Rhil  G.  Rohan, 
acting  Regional  attorney. 
Resettlement  administration, 
342  Massachusetts  avenue, 
Indianapolis,  Indiana. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  oeptera- 
ber  5 regarding  the  Linn  County  Soil  Conservation  association, 
which  is  as  follows: 

"The  Linn  County  Soil  Conservation 
association  was  incorporated  by  Pro 
forma  decree  of  the  Circuit  Court  of 
Linn  County,  Missouri,  under  the  pro- 
vision of  article  10,  Chapter  32,  of 
the  Revised  Statutes  of  Missouri,  1929 
'to  engage  in  any  activity  in  connection 
with  the  promotion,  fostering,  encourage- 
ment and  facilitation  of  soil  conser- 
vation. ’ ’ ' 

"This  Cooperative  association  has  applied 
to  the  Resettlement  administration  for 
a loan  which  will  enable  it  to  engage 
in  the  production  and  distribution  of 
agricultural  lime  stone,  inasmuch  as 
Section  5003  of  the  statute,  to  which 
reference  has  been  made,  provides  that 
associations  formed  for  agricultural 
purposes  cannot  be  incorporated  under 
this  .article.  The  association  at  the 
present  is  not  validly  incorporated. 

Consequently,  to  enable  them  to  obtain 
the  requested  loan,  it  will  be  necessary 
that  they  reincorporate. 

"Tfe  respectfully  request  your  opinion  as 
to  whether  an  association  of  the  type 
described  might  be  validly  incorporated 
under  the  provisions  of  .article  24  of 
Chapter  87  of  the  Revised  Statutes." 
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The  sections  to  which  you  hare  reference  under  Chapter  87, 
,.rticle  24  ure  12676  to  12705,  inclusive.  Jection  12677,  H.3.  Mo. 
1928,  being  pertinent  to  the  question,  provides: 

".eleven  (11)  or  more  persons, 
a majority  of  whom  are  residents 
of  this  state,  engaged  in  the 
production  of  agricultural  products, 
may  form  a non-profit  cooperative 
association,  without  capital  stock, 
under  the  provisions  of  this  article, 
for  th8  following  purpose  or  pur- 
poses: To  engage  in  any  activity 
in  connection  with  the  marketing  or 
selling  of  the  agricultural  products 
of  its  members  or  with  the  harvest- 
ing, preserving,  drying,  processing, 
cannii^,  acking,  grading,  storing, 
handling,  shipping  or  utilization 
thereof  or  the  manufacturing  or 
marketing  of  the  by-products  thereof; 
or  in  connection  with  the  manufacturing, 
selling  or  supplying  to  its  members 
of  machinery,  equipment  or  supplies; 
or  in  the  financing  of  the  above 
enumerated  activities;  or  in  any  one 
or  more  of  the  activities  specified 
herein. " 

The  above  statute  appears  to  contemplate  that  the  activities 
to  be  carried  on  by  the  association  are  to  be  non-prof itable  in 
nature  and  to  relate  to  the  marketing  or  selling  of  agricultural 
products  or  other  matters  relating  to  the  same,  or  as  the  statute 
states  "or  in  connection  with  the  manufacturing,  selling  or  supply- 
ing to  its  members  of  machinery,  equipment  or  supplies." 

section  12678,  R.*>.  Lo.  1929  enumerates  the  powers  of  the 
association  after  being  incorporated.  Subsection  (f)  is  as 
follows: 


"To  do  each  and  everything 
necessary,  suitable  or  proper 
for  the  accomplishment  of  any  one 
of  the  purposes  or  the  attainment 
of  any  one  or  more  of  the  objects 
herein  enumerated;  or  conducive 
to  or  expedient  for  the  interest 
or  benefit  of  the  assocletlon;  to 
contract  accordingly;  and  in 
addition  to  exercise  and  possess 
all  powers,  rights  and  privileges 
necessary  or  incidental  to  the 
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purposes  for  which  the  association 
is  organized  or  to  the  activities 
in  which  it  i s engaged  or  any  other 
rights,  powers  and  privileges 
granted  by  the  laws  of  this  state 
to  ordinary  corporations,  except 
such  as  are  inconsistent  with  the 
express  provisions  of  this  article.” 


Although  the  right  to  engage  in  the  production  of  agri- 
cultural lime  stone  is  not  specifically  mentioned,  we  think  the 
statute,  in  enumerating  the  powers  of  the  association,  is  broad 
enough  to  Include  the  same. 

The  statutes  referred  to  above  have  not  been  directly  inter- 
preted. However,  in  the  case  of  Bank  of  Aurora  v.  Aurora  Cooperative 
Fruit  G.  & LI.  Ass'n.,  91  (2d)  177,  these  statutes  are  com- 

mented on  a3  follows: 

"Section  1267G,  subsec.  (a) , Rev. 
dt.  Mo.  1929,  Mo.  dt.  Ann.  Sec.  12678 
(a),  p.  509,  provides  that  each 
association  shall  have  the  power  to 
engage  in  any  activity  in  connection 
with  the  marketing,  selling,  preserv- 
ing, harvesting,  dryinr,  processing, 
manufacturing,  handling,  or  utiliza- 
tion of  any  agricultural  products 
produced  or  delivered  to  it  by  its 
members;  or  the  manufacturing  or 
marketing  of  the  by-products  thereof; 
or  any  activity  in  connection  with 
the  purchase,  hiring,  or  use  by  its 
members  of  supplies,  machinery,  or 
equipment;  or  in  the  financing  of  any 
such  activities,  dubseotion  (b) , dec. 

12678,  Rev.  dt.  1929,  Lio.  dt.  Ann. 
dec.  12678  (b),  p.  509,  allows  the 
association  to  borrow  money  without 
limitations  as  to  amount  of  corporate 
indebtedness  or  liability,  and  to 
make  advance  payment  to  members. 

Subsection  (c),  dec.  12678,  Rev.  ot. 

1929,  Mo.  dt . Ann.  dec.  12678  (c),  p. 

509  allows  the  association  to  act  as 
the  agent  or  representative  of  any 
member  or  member*  in  any  of  the  above 
mentioned  activities. 

"Undoubtedly,  under  these  sections 
of  the  statute , the  association  had 
the  right  to  purchase  the  supplies  sold 
to  it  by  the  appellant,  and  to  pledge 
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the  credit  of  tile  members  of  the 
association  for  the  payment  of  these 
supplies,  to  an  extent  of  the  amount 
due  eaoh  member  and  remaining  unpaid 
under  his  marketing  contracts. 

"If  the  association  had  the  right 
to  purchase,  on  behalf  of  its  mem- 
bership, the  supplies  mentioned,  then 
it  undoubtedly  had  the  right  to  pay 
for  these  supplies.  Under  the  statute 
it  was  given  the  right  to  purchase, and 
therefore  the  obligation  to  pay,  as 
a matter  of  course,  must  be  presumed, 
subject  to  the  limitation  that  no 
member  should  be  liable  for  more  than 
the  sum  remaining  unpaid  on  his 
marketing  contracts. 

"The  statutes  and  by-laws  make  the 
association  the  agent  of  the  members, 
and  its  method  of  distribution  of  the 
crates,  boxes  and  other  supplies  to 
its  members  was  a matter  solely 
between  it  and  the  membership,  as  well 
as  its  method  of  collecting  therefor. 

In  the  purchase  of  these  supplies,  we 
must  hold  the  entire  credit  of  the 
association,  subject  to  the  statutory 
limitation,  was  pledged  by  the  associa- 
tion, and  that  the  question  of  accounting 
as  between  Itself  and  Its  members  is 
solely  one  as  between  principal  and 
agent,  not  affecting  the  oreditor  who 
sold,  on  the  strength  of  the  association's 
right  to  purchase  the  crates  and  other 
supplies. 

"If  the  bank  had  not  failed,  then  the 
association  undoubtedly  would  have  had 
a right  to  pay  this  amount  directly  from 
the  funds  in  the  bank,  and  apportion 
the  payment  between  its  members  in 
accordance  with  its  agreement  with  its 
membership . 

"Ro  distinction  as  to  the  liability  of 
a member  is  made  between  an  association 
member  and  an  individual.  ! * * M 


Mr.  Phil  G.  Rohan 


-5 


dept.  17,  1936 


The  case  of  Mutual  Grange  Distributors  v.  Black,  et  al, 

221  Mo.  ii-pp.  493,  -while  not  bearing  on  the  question  directly, 
shows  the  similarity  of  the  statutes  of  the  dtate  of  Missouri  and 
the  dtate  of  California,  end  in  interpreting  the  words  ’'profit'' 
and  "pecuniary  profit",  the  Court  said  (l.c.  494): 

"The  evidence  shows  that  plaintiff, 

Mutual  Grange  Distributors,  is 
incorporated  under  the  non-profit 
cooperative  corporation  laws  of 
California  end  was  organized  for 
the  purpose  of  business  without  profit. 

Xt  - - • 4 * * operates  as  a definite 
selling  organization  that  simply  at 
the  beginning  of  each  year  gets  an 
estimate  idea  of  what  the  cost  of 
selling  is  going  to  be  for  the  year. 

For  instance,  thirteen  cents  per 
hundred;  and  if  they  find  in  any  year 
the  cost  of  selling  is  less  than  that, 
the  difference  between  the  cost  and 
the  thirteen  cents  is  rebated  to  the 
grower. * 

"The  stockholders  are  the  growers  of 
fruit  and  its  business  is  'to  market 
the  crop  for  the  growers  at  the  actual 
cost. * 

"The  question,  then,  to  be  determined 
is  as  to  whether  plaintiff  is  organized 
for  pecuniary  profit  within  the  mean- 
ing of  said  sections  of  our  statute. 

Cooperative  associations  or  corporations 
of  the  character  involved  here  are  of 
comparatively  recent  origin,  ’’e  find 
upon  examination  that  most  of  the 
statutes  concerning  agricultural  or 
horticultural  cooperative  associations 
provide  for  similar  methods  of  doing 
business.  The  statutes  of  California 
(see  herr's  Cumulative  3upp.  ;j.nn.  1906, 

1913,  to  Cyc.  Codes  of  California,  p.  972) 
on  the  subject,  as  does  our  statute 
(i-aws  of  1923,  p.  Ill)  refer  to  such 
corporations  as  ’non-profit  cooperative 
associations,'  and  the  statutes  of  the 
two  Jtate3  are  similar  to  their  provis- 
ions. The  word  'profit*  or  'pecuniary 
profit*  has  no  definite  meaning  of 
general  application,  hut  are  to  be 
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construed  in  reference  to  the 
particular  facts  and  circumstances 
under  which  they  are  used.  Our  law 
concerning  the  formation  of  non-profit 
cooperative  associations,  passed 
after  this  suit  was  instituted,  con- 
tains a definition  of  a ' non-profit* 
association,  which  being  a declaration 
of  the  law  making  body  of  this  state 
upon  the  subject,  is  worthy  of  con- 
sideration, In  view  of  the  uncertainty 
of  the  meaning  of  the  word  'profit' 
or  'pecuniary  profit',  we  think  that 
this  definition  should  be  followed, 
in  the  absence  of  any  other  authority 
on  the  subject  in  cases  of  this  kind 
and  in  view  of  the  fact  that  it  covers 
a subject-matter  exactly  like  the  one 
before  us,  Section  1 of  the  Act, 
under  the  heading  of  •Defining  terms 
used  in  act,'  provides  - - 

'(e)  .associations  organized  hereunder 
shall  be  deemed  "non-profit,”  inasmuch 
as  they  e re  not  organized  to  make  profit 
for  themselves,  as  such,  or  for  their 
members,  as  such,  but  only  for  their 
members  as  producers.*" 


CONCLUSION 

We  are  of  the  opinion  that  the  Linn  County  Soil  Conserva- 
tion association  may  incorporate  under  the  provisions  of  Sections 
12676  to  12705  inclusive  by  complying  with  the  terras  of  said 
statutes  and  that  it  may  organize ibr  the  objects  as  mentioned  in 
Section  12677,  R.S.  Lo . 1929  and  then  engage  in  the  production 
and  distribution  of  agricultural  lime  stone. 


Respectfully  submitted. 


OLaIVSR  W.  NOLEN, 

assistant  Attorney  General. 


APPROVED : 


JOHN  7.  uomuj'j,  Jr., 
(acting)  Attorney  General, 
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BONDS:  Deputy  constable  forbidden  to  sign  official  bond  as 
surety. 


November  11,  1956. 


Hon.  J.  R.  Roberts, 
Justice  of  the  Peace, 
307&  College  Street, 
Springfield,  Lissouri. 


Dear  Sir: 


This  department  wishes  to  acknowledge  youi’  re  eat 
for  an  opinion,  wherein  you  state  as  follows: 

"I  am  asking  you  to  interpret  for  me 
Sec.  2647,  Rev.  Statutes,  relative  to 
who  may  or  may  not  sign  a constable’s 
bond. 

’’The  custom  hereto  in  my  jurisdiction 
is  for  the  constable  to  have  his  deputies 
for  bondsmen.  I have  consulted  several 
good  law  firms,  but  they  differ  widely. 

I have  taken  the  position  that,  since  a 
deputy  constable  can  do  whatever  his 
principal  can  do  in  way  of  legal  process 
service,  he  should  not  do  vhat  the 
principal  is  forbidden  to  do  in  the  letter 
of  signing  bonds  of  any  kind. 

"ms  a result  of  such  practice  it  is  clear 
that  the  constable  is  placed  under  obliga- 
tions to  his  bondsmen,  and  is  therefore  apt 
to  unduly  indulge  them." 


Section  2847,  it.  S.  Mo.  1929,  declares  what  parties 
shall  be  taken  ss  surety,  thus: 

"No  sheriff,  colledtor,  constable,  county 
treasurer,  attorney  at  law,  clerk  of  any 
court  of  record,  judge  or  justice  of  any 
court  of  record,  shall  be  taken  as  surety 
in  any  official  bond  that  may  be  given  by 
any  officer  in  this  state." 
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The  above  section  specifically  forbids  the  naming  of 
a constable  as  surety  in  any  official  bond  tl  at  may  be  given  by 
any  officer  in  this  state.  The  question  rresented  is  whether 
the  prohibition,  although  not  specifically  mentioned,  includes 
a deputy  constable. 

In  the  case  of  State  v.  Missouri  .»orkmen*8  Compensation 
Commission,  40  S.  «.  (2dj  505,  1.  c.  504,  225  *k>.  App.  501,  the 
court  lays  down  the  following  fundamental  rule  of  statutory 
construction : 


"The  fundamental  rule  in  the  construction 
of  the  statutes  is  to  ascertain  and  give 
effect  to  the  purposes  of  the  Legislature 
(Consolidated  School  Dists.  v.  Eackmann, 

502  ko.  558,  258  S.  w.  1011) , and  a statute 
must  be  liberally  construed  in  the  light  of 
its  underlying  reasons,  Keeping  in  mind  the 
furtnerence  of  the  purpose  sought  thereby 
(St.  Louis  & S.  F.  R.  Co.  v.  Public  Serv. 

Comm,  of  State  of  iJ-ssouxi,  254  U.  S.  535, 

41  S.  Ct.  192,  65  L.  La.  589)." 

And  in  the  case  of  Kling  v.  Aanses  City,  61  S.  rf.  (2d) 

411,  1.  c.  413,  227  mo.  App.  1248,  the  court  said: 

"It  Is  not  only  the  duty  of  courts  in 
Interpreting  statutes  to  ascertain,  If 
possible,  from  all  available  sources  the 
legislative  intent  and  to  give  Interpretation 
in  accordance  therewith,  * * 

In  seekin-  to  ascertain  the  legislative  intent,  we  find, 
among  other  things,  that  a deputy  constable  must  possess  the  same 
qualifications  and  take  the  Fame  oath  of  office  as  a constable. 

Section  11754,  R.  S.  ,.o.  1929,  relating  to  the  appointment 
of  deputies  by  constables,  states: 

"Lvery  constable  may  appoint  deputies  who 
shall  possess  the  same  qualifications  as 
the  constable,  who  shall  take  the  same 
oath  of  office  ana  for  whose  conduct 
he  shall  be  unsweruble,  which  appointment 
and  oath  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  court;  said  deputy 
or  deputies,  so  appointed,  shall  devote  his 
time  to  the  auties  of  such  office,  provided, 
no  such  deputy  or  deputies  shall  be  appointed 
who  is  or  may  be  directly  or  indirectly 
connected  with  or  engaged  in  the  mercantile 
business,  or  a member  of  any  firm  engaged 
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in  such  business,  or  a member  of  or  con- 
nected with  °ny  collection  agency,  credit 
house,  installment  house  or  loan  agency 
where  money  or  moneys  ere  sought  to  be 
collected  by  suit;  and  any  service  of  writ, 
process  or  execution  in  any  court  by  such 
pretended  deputy  shall  be  void.n 

In  the  case  of  State  v.  .tollock,  49  Ido • App.  445,  1.  c. 
446,  the  court  in  discussing  the  powers  and  duties  of  a deputy 
constable  as  an  officer  of  the  county,  said: 

"He  was  in  the  county  in  which  his  town- 
ship was  located,  and  as  such  officer  he 
had  powers  ana  duties  over  the  entire 
county. " 

Bearing  in  *jJ.nd  that  the  underlying  reason  for  the 
enactment  of  Section  2847,  supra,  was  evidently  for  the  pur- 
pose of  preventing  officers  from  becoming  obligated  to  each 
other,  and  that  a duly  appointed  and  qualified  deputy  constable 
is  a county  officer,  we  are  of  the  opinion  that  they  cone  with- 
in the  prohibition  of  the  above  section. 

.,e  must  next  determine,  however,  whether  the  prohibition 
as  contained  in  Section  2847,  supra,  is  mandatory  or  directory. 
The  court  in  the  case  of  State  ex  rel.  howell  County  v.  lindley, 
101  1.0.  368,  1.  c.  372,  in  holding  that  the  above  statute  was 
merely  directory,  and  not  designed  to  avoid  the  bond  where  the 
statute  has  been  disregarded,  said: 


"The  Judges  of  the  county  court,  it  is 
true,  ought  not  to  heve  accented  one  of 
their  number  as  a surety  on  the  official 
bond  of  the  collector,  as  the  statute 
forbids  them  from  so  doing,  but  statutes 
of  this  sort  are  regarded  ss  directory 
merely,  and  as  not  designed  to  avoid 
the  bonds  where  the  statute  has  been 
disregarded. " 


from  the  foregoing,  we  are  of  the  opinion  that  a deputy 
constable  ought  not  to  be  named  as  a surety  on  the  official  bond 
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of  a constable  as  the  statute  forbids  it.  However,  if  sane  is 
done,  it  will  not  avoid  the  bond  nor  release  the  sureties. 


Respectfully  submitted. 


Wli.  ORR  S.i.  <YER5, 

Assistant  Attorney  General. 


Axth.^juu: 


J.  i.'l  .ylqa” 

(Acting)  Attorney  General. 


PRO  SEC  U': ’IN  r ATTORNEY'S  SALARY:  ) 

SALARI®  ) 

DECLARATORY  JUDGMENT  ACT  ) 

CONSIDERED:  ) 


Sa.lury  and  judgment  for  salary 
not  binding  v nero  no  notice 
given  to  adverse  party. 


December  16,  1036. 


V 


Judge  J.  3.  Robertson 
Pre  siding  Judge 
. oniteau  County 
California,  Missouri 


Dear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter  of 
December  10,  1936,  relative  to  the  claim  of  the  Prosecuting 
Attorney  of  Moniteau  County  for  back  a.lary,  in  which  you 
request  the  opinion  of  this  department  on  the  question 
therein  submitted.  Your  letter  is  as  follows: 

"The  County  Court  of  Moniteau 
County,  by  order  of  record,  must 
call  upon  you  for  advice  on  the 
above  subject.  This  due  to  the 
fact  the  Prosecuting  Attorney,  Mr. 

Roy  L.  iSay,  has  filed  a claim  for 
02750.00  against  the  County  of 
Moniteau  for  back  salary  alleged 
by  him  to  be  due  from  the  county. 

"The  facts  are  as  follows: 

"Auditors  from  the  office  of  the 
State  Auditor  recently  filed  a re- 
port of  an  ^udit  of  Moniteau  County 
i or  the  years  1934  and  1935  wherein 
it  is  alleged  that  the  Prosecuting 
Attorney  owes  the  county  between 
090  and  .100. 

"Thereof ter  the  i-’rosecuting  Attorney 
filed  an  e_x  parte  proceeding  in  the 
/ Circuit  Court  for  the  September  Term, 

1936,  asking  the  Court  to  delaro 
that  the  1930  census  did  not  take 
effect  until  three  (3)  years  there- 
after and  that  he  was  entitled  to 
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determine  the  population  of  the 
county  and  collect  a salary  under 
the  old  Daw  (Sec.  11314  R.  S.  1929) 
*by  multiplying  the  whole  number 
of  votes  cast  at  the  last  preceding 
presidential  election  by  five*  etc. 
for  the  years  1931.  1932  and  1933. 
This  proceeding  was  instituted  under 
the  declaratory  Judgment  statute- 
Caws  of  1935,  page  218,  but  no 
notice  was  given  as  required  by 
Sec.  11  of  the  act.  On  December  1, 
1936,  the  Circuit  Court  sustained 
the  action  in  favor  of  the  Prosec  t- 
lng  Attorney  and  a Judgment  has  been 
written, 

"In  view  of  Sec.  11  of  the  naws  of 
1935,  page  219,  the  County  Court 
does  not  deem  it  is  bound  by  the 
or,  parte  proceeding  in  the  Circuit 
TJourt  of  the  Prosecuting  Attorney 
but  the  Prosecuting  Attorney  in- 
sists that  the  County  Court  is 
bound  by  the  same  and  should  pay 
his  demand  for  the  2750.00  alleged 
to  be  due  him, 

*E  :closed  you  will  find  certified 
copy  of  the  proceedings  in  the 
Circuit  Court  above  referred  to. 

"The  records  further  show  that  the 
Prosecuting  Attorney  drew  about 
$2150.00  for  salary  in  the  year 
1931 , $1100.00  for  1932,  and 
£1100.00  for  1933.  $1100.00  appear- 

ed the  annual  salary  of  Prosecuting 
Attorney  according  to  the  census 
of  1930  of  this  Moniteau  county, 

"Will  you  therefore  kindly  advise 
the  Moniteau  County  Court  at  your 
earliest  convenience  as  to  the 
above  question." 
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Ye  find  attached  to  your  letter  a certified 
copy  of  the  application  of  the  Prosecuting  Attorney  of 
your  county  for  a declaratory  judgment  and  also  the  opinion 
of  the  Circuit  Judge  on  said  application  under  the  provisions 
of  the  declaratory  judgment  act.  Lav/s  of  Missouri,  1935, 
page  218.  We  have  carefully  examined  the  application  and 
copy  of  the  opinion  of  the  Circuit  Judge  submitted  by  you. 

.ve  note  in  your  letter  that  no  notice,  as  required 
by  Section  11  of  the  declaratory  Judgment  act,  v;as  given  the 
county  court,  and  assume  also  from  your  letter  that  the  county 
court  did  not  enter  its  appearance  in  this  proceeding. 

Me  have  examined  the  declaratory  Jud.pnent  act,  but 
do  not  think  that  it  contemplates  such  a situation  as  was 
undertaken  in  the  ex  par to  proceeding  mentioned  in  your  letter, 
in  the  absence  of  notice  to  the  aavorse  party;  in  this  case- 
Moniteau  County.  In  section  1 of  this  act  we  note  that  "the 
Circuit  Courts  and  Courts  of  Common  Pleas  of  this  State,  within 
their  respective  jurisdictions  shall  have  power  to  declare 
rights,  status,  arid  other  legal  relations  whether  or  not 
further  relief  is  or  could  be  claimed. " We  think  that  this 
language  was  intended  to  indicate  that  jurisdiction  over 
parties  and  subject  natter  was  not  intended  to  be  altered  and 
that  unless  the  court  had  jurisdiction  of  the  subject  natter 
and  the  parties  that  any  judgment  that  might  be  oo taineef 
would  be  ineffective.  We  do  not  think  that  this  act  departs 
so  far  from  the  fundamental  principles  that  notice  need  not 
be  given  to  the  adverse  party  in  a proceeding  of  this  kind. 

Section  11  of  said  act  says, 

B.Vhen  declaratory  relief  is  sought, 
all  persons  shall  be  made  parties 
who  have  or  claim  any  interest  which 
would  be  aTi  ec't'ed  by  the  declaration, 
and'  no~~j5oclaratlon  shall  pre judlce 
the  rTghVs  of*  persons  not  parj-joa  t o the 
proceeding.  Hinder  scoring  ours") 

In  the  above  we  are  not  unmindful  of  what  is  said  in 
Section  5 of  said  act,  which  is  as  follows: 

"The  enumeration  in  Sections  2,  3 
and  4 does  not  limit  or  restrict  the 
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exercise  of  the  general  powers  con- 
ferred In  Section  1,  In  any  proceed- 
ing where  declaratory  relief  is  sought, 
in  which  a Judgment  or  decree  will 
terminate  the  controversy  or  remove 
an  uncertainty," 

ie  do  not  say  that  the  court  could  not  ascertain 
the  salary  of  the  ifosocuting  Attorney  under  this  act 
but  we  do  say  t at  it  cannot  be  done  without  notice  to  the 
county  court  of  your  county.  It  is  fundamental  that  evoryone 
is  entitled  to  his  day  in  court  and  this  applies  equally  as 
well  to  the  county  or  other  political  subdivision  as  It 
does  to  persons.  And  by  a "‘day  In  court*  we  mean  the  time 
appointed  for  one  whose  rights  are  called  Judicially  in 
question,  or  liable  to  be  affected  by  Judicial  action,  to 
appear  in  court  and  be  heard  In  his  own  behalf.  This  phrase, 
as  generally  used,  means  not  so  much  the  time  appointed  for 
a hearing  as  the  opportunity  to  present  one's  claims  or 
rights  in  a prorrer  forensic  hearing  bofore  a competent 
tribunal." 


We  are  not  passing  on  the  merits  of  the  Prosecuting 
Attorney's  claim  in  tills  matter,  but  only  as  to  the  pi*ocedure; 
for  Instance,  In  a suit  for  back  salary  certain  facts  might 
be  brought  to  the  attention  of  the  court  and  certain  conclusions 
of  law  might  be  presented  in  court  that  perhaps  were  not 
available  in  an  ex  parte  proceeding  like  this. 

It  is,  therefore,  our  opinion  that  the  county  court 
of  your  county  would  bo  Justified  In  refusing  to  pay,  and  are 
not  bound  to  pay,  the  J2750.00  as  sot  forth  in  the  opi  ion 
of  the  court,  on  the  facts  as  stated  in  your  letter,  v/here 
there  has  been  no  notice  to  the  county  court  of  the  proceeding. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney-General 

APPROVED: 


JT1TWOT 

(Acting)  Attorney -General. 
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NATION:  Tax  sale  under  execution  to  highest  bidder— .costs 
to  be  first  paid* 


r 

January  Zr  1936. 

Ijt  IT  i LED 


Honorable  W.  C.  Rose 
Prosecuting  Attorney 

Putnam  County 
Unionvllle,  Missouri 


Dear  Sir: 

Tills  office  is  in  receipt  of  a request  for 
an  opinion  to  be  directed  to  you  upon  the  following 
propositions: 

First,  May  the  County  Court  receive  and  accent 
a sum  less  than  the  total  taxes,  penalties,  interest 
and  costs  assessed  against  a tract  of  land,  the  pay- 
ment of  which  taxes  has  been  enforced  by  means  of  a 
suit  instituted  prior  to  the  effective  date  of  the 
Jones-Munger  Law? 

Second,  In  the  event  the  proceeds  received 
are  insufficient  to  pay  the  total  tax,  penalties, 
costs  and  fees  hor  should  this  be  prorated? 

Preliminary  to  the  rendering  of  our  opinion 
on  the  foregoing  questions  it  should  be  observed  that 
these  ouestlons  Involve  taxes  which  have  been  collected 
pursuant  to  the  provisions  of  Article  IX,  Chapter  59, 

R.  S.  Missouri  1929,  by  means  of  a suit  instituted  for 
delinquent  real  estate  taxes  prior  to  July  24,  1933. 
Although  this  procedure  of  collecting  taxes  by  suit 
was  replaced  by  the  procedure  provided  for  in  the 
Jones-I hunger  Law  enacted  by  the  57th  General  Assembly, 
yet  the  latter  enactment  provided  that  in  the  event 
suit  had  been  instituted  for  the  collection  of  delin- 
quent taxes  such  suit  could  be  proceeded  upon  to  final 
judgment  and  execution  Just  as  though  the  provisions 
of  Article  IX,  Chapter  59  had  not  been  repealed. 

Section  9962b,  page  444,  Laws  of  Miesouri  1933.  There- 
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fore,  these  problems  are  to  be  answered  In  the  light  of  the  law 
as  contained  In  the  1929  revision  and  not  as  changed  by  the  law 
onerrtlve  In  1933.  Probably  some  confusion  has  arisen  on  the 
problems  presented  because  of  the  provisions  of  Section  9953, 
page  432,  Laws  of  Missouri  1933,  which  >rohibits  the  sale  of  pro- 
perty for  dellncuent  taxes  if  a sum  lass  than  the  total  tax, 
interect,  penalties  and  costs  is  bid  at  the  first  two  rales 
at  which  the  property  is  offered.  However,  this  Seotlon  applies 
only  to  such  taxes  as  are  being  enforced  under  the  provisions 
of  the  Jones-Munger  law  and  has  no  application  to  the  instant 
problems. 


I. 

PROPERTY  MAY  BE  SOLD  FOR 
TAXES  AT  EXECUTION  SALE 
FOR  LESS  THAI  I SUL  DUE. 

Section  9956  R.  S.  Missouri  1929  provides  for  the 
form  of  the  Judgment  for  delinouent  taxes,  if  against  defendant, 
and  also  provides: 

* *and  a special  fieri  facias  shall 
be  issued  thereon,  which  shall  be  ex- 
ecuted as  in  other  cases  of  special  Judg- 
ment and  execution,*  * . 

Section  1202  R.  S.  Missouri  1929,  referring  to  sales 
under  execution  provides: 

"All  prooerty  taken  In  execution  by 
any  officer  shall  be  exposed  to  sale  on 
the  day  for  which  it  is  advertised, 
between  the  hours  of  nine  in  the  forenoon 
and  five  in  the  afternoon,  publicly, 
by  auction,  for  ready  money,  and  the 
highest  bidder  shall  be  the  purchaser. " 

It  therefore  appears  that  there  is  no  restriction  upon 
sales  under  execution  as  to  the  amount  for  which  the  property 
may  be  sold  when  it  is  sold  at  execution  sale.  Certainly  there 
is  no  specific  statutory  provision  under  the  old  law  as  is  pro- 
vided for  in  Section  9953  of  the  Jones-Munger  Act  forbidding  the 
sale  unless  it  has  been  twice  offered  without  a sufficient 
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bid  to  pay  the  taxes,  Interest  ana  costs.  As  trill  be  seen  from  the 
cases  referred  to  under  part  tvro  of  this  o inion  the  Courts  have 
recognized  the  fact  that  no  such  restriction  existed  under  the 
old  law  and  have  laid  down  rules  for  the  distribution  of  oroceeds 
of  tax  sales  under  execution  when  such  proceeds  rere  Insufficient 
to  pay  the  full  amount  of  taxes,  penalties.  Interest  and  costs. 

CONCLUSION. 

It  Is  therefore  the  opinion  of  this  of  ice  that  there  is 
te  prohibition  against  the  execution  Pale  of  pronert  for  delin- 
quent taxes  in  the  event  the  bid  received  is  insufficient  to  pay 
the  whole  amount  of  taxes,  penalties,  lnt-rest  and  costs,  although 
the  duty  rests  upon  the  sheriff  not  to  sacrifice  the  property. 

DavlP  vs.  McCann,  143  Mo.  172,  Shaw  vs.  Potter  50  Mo.  281. 

II. 

COSTS,  0TH1R  THAN  COLLECTORS 
C OMISSION  AND  ATTORNEY  FEES, 

TO  B FIRST  PAID  FROM  R0CEED3 
OF  SALE  AND  COLLECTORS  AND 
ATTORNEYS  PERCENTAGES  TO  :3E 
CALCULATED  ON  BALANCE  AND 
REMAINDER  PAID  INTO  COUNTY 

The  early  case  of  State  ex  rel.  Kemper  vs.  Smith,  13 
Mo.  App.  421,  was  the  first  case  in  which  this  issue  was  pre- 
sented. The  leading  case  in  this  State  on  the  nuestion  is  that 
of  State  ex  rel.  Gottlieb  vs.  Wilson,  174  Mo.  505.  The  Supreme 
Court  in  that  case  stated  at  page  509  et  seq.  as  follows: 

"The  rule  as  to  ordinary  actions  is 
that  the  parties  to  the  suit  are  pri- 
marily liable  for  the  costs  that  they 
directly  incur  by  the  institution  of 
the  suit,  or  the  defense  of  it.  The 
very  terms  of  the  statute  indicate  this, 
and  presuppose  this  primary  liability 
for  the  costs  incurred,  for  it  provides 
that  the  prevailing  party  shall  recover 
his  costs. 
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The  only  purpose  in  the  provision  of 
the  statute  in  there  tax  proceedings  by 
the  State  in  which  it  provides  * that  in 
no  case  shall  the  State,  county  or  city 
be  liable  for  any  such  costs,  nor  shall 
the  county  court  or  State  Auaitor  allow 
any  claims  for  any  costs  incurred  by  the 
provisions  of  this  chapter.'  was  to  bring 
the  State  within  the  exception  to  the 
general  rule  that  parties’  asserting  a claim 
in  court  are  liable  for  at  least  the  cost 
that  they  incur;  but  it  was  by  no  means 
Intended  by  that  provision  to  adopt  a 
different  method  to  the  one  universally 
applied  in  civil  actions;  that  is,  that 
out  of  the  proceeds  of  sale  under  an 
execution,  you  first  apply  the  same  to 
the  payment  of  costs;  the  remainder,  if 
any,  is  applied  to  the  payment  of  the  debt. 

This  must  not  be  construed  as  a suit  by 
the  officers  to  recover  cofets;  it  is  a 
proceeding  by  the  State  to  ecover  a debt; 
tile  cost  for  the  services  of  the  officers 
is  a mere  incident  to  the  main  proceeding. 
It  would  be  an  unjust  mile  that  this  pro- 
ceeding can  be  instituted  by  the  State, 
the  officers  compelled  to  perform  the 
services,  not  of  their  own  seeking,  and 
then  for  the  party  asserting  the  claim  to 
say  that  there  is  not  etiough  to  pay  us 
all  out  of  the  proceeds,  but  we  will 
divide  with  you. 

^hile  the  State,  under  section  9309, 

Revised  Statutes  1899,  is  exempted  from 
the  primary  liability  for  costs  it  incurs, 
yet  if  proceeds  are  realized  from  the 
assertion  of  its  claim  and  in  the  hands 
of  the  sheriff,  it  can  not  compel  the 
officers,  indirectly,  to  contribute  to  the 
part  payment  of  the  cost  of  the  proceeding 
instituted  by  the  State  by  deducting  a 
part  of  their  fees  and  applying  it  to 
the  payment  of  its  claim.  If  the  services 
are  performed  by  the  officers,  they  are 
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entitled  to  full  compensation  out  of  the 
fund  realized  from  such  services;  and  if 
their  fees  are  to  be  reduced  in  order  to 
partly  pay  the  claim  of  the  party  institu- 
ting the  suit,  it  is  in  effect  making  them 
bear  part  of  the  burdens  of  litigation  they 
had  nothing  to  do  in  originating.  Real 
Estate  being  assessed  and  taxes  levied,  the 
statute  points  out  the  method  of  enforcing 
the  lien  of  the  .State  by  appropriate  pro- 
ceedings in  th»  circuit  court.  The  State 
must  know  in  instituting  the  proceeding  to 
enforce  its  lien,  that  certain  costs  must 
accrue,  and  while  it  is  not  liable  for  any 
of  the  costs,  it  certainly  contemplates 
that  its  claim  and  no  part  of  it.  can  be 
satisfied  out  of  the  fruits  of  that  suit, 
until  the  cost  it  had  full  knowledge  of 
before  instituting  the  proceeding,  has  been 
paid. 


***«*'*•*« 

The  only  case  to  which  our  attention  has 
been  called,  which  determines  directly  the 
point  Involved  in  this  controversy,  is 
State  ex  rel.  Kemper  v.  Smith,  13  Mo.  App. 
421.  The  court  speaking  on  this  subject, 
said:  'The  money  realized  from  the  sales 
which  took  place  under  this  execution  should 
have  been  applied  to  the  payment  of  the 
costs  in  the  cause  other  than  the  commissions 
of  the  collector  end  his  attorneys.  The 
balance  should  have  been  treated  as  a public 
revenue  out  of  whioh  the  collector  should 
have  retained  his  statutory  commission  of 
four  per  cent  and  his  attorneys  their 
commission  of  ten  per  cent  allowed  by  law 
and  by  their  contract  with  the  collector, 
approved  by  the  county  court,  wiiich  has 
been  nut  in  evidence.  The  balance  should 
have  gone  into  the  public  treasury,  to  be 
applied  according  to  law. ' 

It  is  insisted  by  appellant  that  the  mile 
as  announced  in  thst  case  was  a mere  dictum, 
that  the  question  was  not  Involved.  It  may 


Hon.  V.  C.  Rose 


-6- 


January  3,  193,0. 


be  true  that  to  reach  a conclusion  upon 
the  controverted  proposition  In  that  case. 

It  was  not  necessary  to  announce  the  rule 
herein  quoted.  We  will  say,  however, 
whether  Involved  or  not.  It  announces  what 
seems  to  be,  in  our  opinion,  not  only  the 
correct  but  as  well  the  Just  and  equitable 
rule  In  respect  to  the  applicationof  the 
proceeds  of  the  sale  of  real  estate  In 
proceedings  of  this  character.  It  has 
be  universally  followed  by  all  the  courts 
In  distributing  proceeds  realized  upon 
execution,  and  we  find  no  legal  reason  for 
a departure.*  * ** 

From  the  foregoing  It  plainly  appears  that  the  court 
costs  Incurred  in  the  enforcement  of  taxes  by  suit  are  first  charged 
against  the  proceeds  of  the  execution  sale  and  must  be  p- id  In  full. 
After  such  expenses  have  been  met,  the  County  Collector  Is  entitled 
to  his  percentage  upon  the  balance.  This  by  reason  of  the  provisions 
of  Section  9969  R.  3.  Missouri  1929  reading: 

"Fees  shall  be  allowed  for  services  rend- 
ered under  the  provisions  of  this  article 
as  follows: 

To  the  collector  except  in  such  cities, 
four  percent  of  all  suras  collected; 

In  such  cities  two  percent  on  all  sums 
collected.*  * *" 

Thus  limiting  the  county  collector  to  a percentage  upon  the  sums 
which  have  been  collected  as  state  and  county  revenue.  Likewise, 
the  collector’s  attorney  is  also  entitled  to  his  percentage  upon 
the  balance  of  the  proceeds  of  the  execution  sale  by  virtue  of  the 
provisions  of  Section  9952  R.  3.  Missouri  1929,  which  provides 
in  part: 

"*  * *For  the  purpose  of  collecting  such 
taxes  and  prosecuting  suits  for  taxes  under 
this  article  the  Collector  shall  have  power, 
with  the  approval  of  the  county  court,*  * * 
to  employ  such  attorneys  as  he  may  deem 
necessary,  who  shall  receive  as  fees  such 
sum,  not  to  exceed  ten  per  cent  of  the 
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amount  of  taxes  actually  collected  and 
paid  Into  the  treasury  and  an  additional 
sum  of  not  to  exceed  three  dollars  for 
each  suit  Instituted  for  the  collection 
of  such  taxes,  were  publication  la  not 
neces  ary,  and  not  to  exceed  five  dollars 
for  each  stilt  ’"ere  publication  1b 
necessary,  ae  cay  be  agreed  upon  In 
writing,*  * *such  sum  to  be  taxed  as 
costs  In  the  suit’*  * *M 


So  by  the  specific  statutory  authorization  for  the 


employment  of  an  attorney  hte  percentage  fee  may  only  be  calculated 
upon  the  amount  collected  and  oald  Into  the  treasury.  '.Ve  construe 
this  as  meaning  ten  per  cent  of  the  balance  of  the  proceeds  of 
the  sale  after  satisfying  the  costs  of  the  sheriff,  circuit  clerk., 
printer,  abstracter  and  such  other  costs  of  suit.  The  principles 
laid  down  in  the  Wilson  case  supra  have  been  reaffirmed  recently 
by  the  3uprerae  Court  of  Missouri  in  the  case  of  Chilton  vs. 

Pemiscot  County  330  Mo.  46d,  50  S.  W.  (2d)  646,  and  by  the  Spring- 
field  Court  of  Appeals  In  a case  bearing  the  same  title,  reported 
at  228  Mo.  Aop.  4,  63  S.  W.  (fcd)421. 


COIICLTSICN. 


It  is  therefore  the  opinion  of  this  office  that  the  pro- 
ceeds of  an  execution  sale  on  a Judgment  for  delinquent  taxes  should 
be  first  applied  to  the  Payment  of  the  actual  costs  of  suit  and 
that  the  county  collector  and  the  delinruent  tax  attorney  should 
then  receive  their  percentage  fees  based  upon  the  balance  of  such 
proceeds,  and  after  such  percentage  fees  hrvo,been  deducted  the 
remaining  amount  should  be  paid  Into  the  County  Treasury. 


lly  submitted. 


APPROVED: 


IT  ALISA,  Jr., 
Assistant  Attorney  General 


JOHi;  V,'.  HOFrMAN,  Jr., 
(Acting)  Attorney  General 


BLIND  PERSONS:  Missouri  Commission  for  the  Blind  cannot  expend 

money, for  removal  of  physical  ailmer.ts  p-  epara- 
tory  to  eye  operations,  from  its  appropriations. 


Mrs.  Mary  E.  Ryder 

Executive  Director 

Missouri  Commission  for  the  Blind 

4342  Me  her son  Avenue 

St.  Louis,  Missouri 


Dear  Mrs.  Ryder: 


This  is  to  acknowledge  your  letter  as  follows: 

"We  endeavor  to  formulate  all  programs 
and  policies  governing  our  work  accord- 
ing to  the  statutes  creating  the  Missouri 
Commission  for  the  Blind.  If  you  will 
please  refer  to  Section  8889,  ...  S. 
Missouri,  1929,  Volume  2,  Chapter  50, 
you  will  find  - 'to  adopt  such  measures 
as  the  commission  may  deem  expedient 
for  the  prevention  and  cure  of  blindness.' 

"It  is  that  portion  of  the  law  from  which 
our  department  for  prevention  of  blindness 
emanated.  The  program  of  the  department 
is  to  seek  out  and  examine,  hospitalize, 
operate  and  treat  Indigent  persons  need- 
ing care  for  their  eyes;  promote  the 
education  of  isolated  semi-seeing  child- 
ren and  the  organization  of  sight-saving 
classes;  and  conduct  an  educational  and 
promotional  program  throughout  the  state 
concerning  practices,  which  when  apnlied, 
prevent  blindness  - - - to  the  extent 
that  the  ap  ropriation  for  this  rurpose 
will  permit. 


Mrs.  Mary  E.  Ryder 
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"Many  of  the  eye  cases  coming  to  our 
attention  have  other  physical  ailments, 
i.  e.  diseased  teeth*  tonsils,  venereal 
disease,  tuberculosis,  diabetes,  etc., 
which  condition  is  in  need  of  treatment 
before  eye  operation  is  a safe  risk. 

"Will  you  please  give  us  your  opinion 
as  to  whether  any  part  of  the  appro- 
priation made  to  the  Missouri  Co  -mis- 
sion for  the  Blind  for  prevention  of 
blindness  could  be  used  for  treatment 
of  such  ailments  as  mentioned? 

"The  prevention  of  blindness  funds 
have  never  been  used  for  such  purposes, 
and  I am  wondering  if  vre  v/ent  unto  the 
matter  of  arranging  general  physical 
examinations  and  the  treatment  of  systemic 
conditions,  even  though  the  disease  might 
affect  the  eye,  if  it  would  not  be  an 
infringement  on  the  work  of  the  State 
B ard  of  Health  or  other  health  agencies. 

I shall  appreciate  your  opinion  as  soon 
as  possible." 


Section  8889,  R.  S.  Mo.  1929,  provides  in  part  as 

follows : 


"The  duties  of  said  commission  shall  be 
« * * * to  adopt  such  measures  as  the 
commission  may  deem  expedient  for  the 
prevention  and  cure  of  blindness.  * *" 


You  desire  to  know  if  said  part  of  said  section  gives 
the  Commission  the  right  to  pay  moneys  appropriated  to  said 
Commission  for  treatment  of  other  ailments  which  might  con- 
tribute to  blindness. 

The  Commission  for  the  Blind  may  only  expend  moneys 
appropriated  to  it  according  to  the  terms  of  the  Appropriation 
Act,  and  referring  to  Section  3,  Caws  of  Missouri,  1935,  page 


Mrs.  I<iary  E.  Ryder 
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45,  it  is  seen  that  the  appropriation  for  the  Missouri  Com- 
mission for  the  Blind,  Paragraph  MD"  captioned  "operation," 
provides  in  part  as  follows: 

"General  expenses  * * * * * hospl tal 
expenses  lncurr . d for  eye  operations . 


Nowhere  in  said  appropriation  act  is  it  provided  that 
the  Commission  may  expend  moneys  to  operate  on  a person  for 
other  physical  ailments,  such  as  dise  sed  teeth,  tonsils, 
venereal  disease,  tuberculosis,  diabetes  et  cetera,  preparatory 
to  an  eye  operation.  In  fact,  the  only  moneys  the  Commis- 
sion for  the  Blind  can  expend  out  of  its  appropriation  con- 
cerns that  of  expenses  Incurred  for  eye  operations. 

It  is  probably  true  that  a person  with  diseased  teeth 
or  tonsils  would  be  in  a much  better  condition  for  an  eye 
operation  if  such  causes  were  removed.  However,  in  our  opinion 
the  expense  of  removing  such  tonsils.  Infected  teeth  or  other 
ailments,  could  not  be  paid  from  the  Dresent  biennial  appro pria 
tion  to  the  Commission, 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


APPROVED: 


mrxcYzmici  ' 

Attorney-General 


JLHxEG 
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ELECTIONS:  ) Not  necessary  to  print  ballots  for  Socialist  and  Socialist- 
PRIMARY:  ) Labor  parties  in  City  of  St.  Louis,  vhe re  there  are  no 

contests;  having  cast  less  than  5 % at  last  election  for 
Governor • 


June  9,  1936. 


Mr.  Alfred  L.  Rottraan 
Chief  Assistant 

Board  of  election  Commissioners 
St.  Louis.  Missouri 


Dear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter  of 
request  for  an  opinion,  which  letter  is  as  follows: 

"Under  authority  of  Section  10267a  (page 
67,  Election  Laws  of  1933-1934 J this 
Board  printed  no  Socialist  and  Socialist- 
Labor  Ballots  at  the  Primary  Election 
held  August  7,  1934;  these  parties  having 
cast  less  than  5%  of  the  total  vote  cast 
for  Governor  in  1932,  and  not  more  than  one 
person  having  filed  as  a candidate  for  any 
office  on  such  party  tickets. 

"■gain,  at  the  coming  primary  election, 
there  may  be  no  contest  for  any  offices 
on  such  ’-'arty  tickets.  The  situation 
differs,  however,  in  that  party  committee- 
men and  committeewomen  are  to  be  elected 
(Section*,  10278  and  10278a,  pages  66  and  67, 
Election  Laws  of  1933-1934)  and  we  are  in 
doubt  as  together  or  not  ballots  must  be 
provided.  Please  give  us  your  opinion  in 
the  following  instances: 

1 - Should  not  more  than  one  person  file 
for  election  as  committeeman  and 
and  co. itnitteewomen,  respectively, 
must  ballots  be  printed  far  such 
parties? 


Mr.  .ilfred  L.  hottman 
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2 - Should  no  persons  declare  themselves 

candidates  for  Committee  man  and  Coni  it  tee- 
woman,  the  law  provides  the  voter  may 
write  in  the  name  of  a man  and  for  such 
offices.  Must  ballots,  therefore  be 
provided 


In  your  letter  of  request  you  have  called  our  attention 
to  three  sections  of  the  statute  bearing  on  the  questions 
asked  in  your  letter,  and  request  our  interpretation  of  same. 

Section  10278,  R.  S.  L.o.  1929,  provides  for  the  election 
of  a committeeman  and  committeewoman  of  the  township  or  voting 
district  at  the  August  Primary  in  the  even-numbered  years  by 
writing  in  in  the  space  left  for  that  purpose  on  the  ballot  the 
names  of  a man  and  a woman,  qualified  electors  of  the  precinct, 
or  voting  district,  as  the  case  may  be,  and  said  section  further 
provides  that  qualified  electors  may  have  their  names  printed 
on  the  ballot  for  committeeman  and  committeewoman  by  complying 
with  the  provisions  of  Section  10257,  K.  S.  Mo.  1929,  In  other 
words,  may  file  for  committeeman  or  committeewoman. 

Section  10278a,  enacted  at  the  1931  .session  of  the 
General  assembly  and  shown  at  page  209,  laws  of  Missouri,  1931, 
provides  for  the  election  at  the  next  august  Primary  and  every 
four  years  thereafter  in  all  cities  in  this  State  which  now 
have,  or  which  may  hereafter  have  500,000  inhabitants  or  more, 
committeerfien  and  committeewomen.  And  it  further  provides 
tnat  each  voter  may  write  in  the  space  left  on  the  ballot  for 
that  purpose  the  names  of  a man  and  woman,  qualified  electors 
of  the  ward  for  committee  .an  and  committeewoman  for  such  ward, 
and  the  man  and  the  woman  receiving  the  highest  number  of  votes 
in  such  ward  shall  be  the  members  of  the  party  committee  for 
the  city  for  which  such  ward  is  a part  and  shall  hold  office 
for  a period  of  four  years  from  and  after  the  date  of  such 
primary  and  until  their  successors  are  duly  elected  and  quali- 
fied. Candidates  for  committeeman  and  committeewoman,  under 
this  section,  may  file  declaration  of  candidacy  the  same  as 
other  candidates  may  do  for  offices  by  complying  v/ith  the  provisions 
of  Section  10257,  supra,  and  by  paying  to  the  treasurer  of  the 
party  committee  of  the  city  of  which  such  ward  is  a part  the 
sum.  of  <100.00,  which  shall  be  evidence  of  their  good  faith. 


r.  Alfred  L.  hottman 
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It  Is  therefore  seen  that  In  the  City  of  St.  Louis, 
in  each  presidential  year,  the  committeeman  and  commit teewoman 
may  be  selected  in  the  manner  therein  provided  and  the  man 
and  the  woman  receiving  the  highest  number  of  votes  in  such 
ward  shall  oe  the  members  of  the  party  committee  of  the  city 
•whether  he  or  she  is  a write-in  candidate  or  a regularly 
filed  candidate. 

The  1933  General  Assembly,  Laws  of  Missouri,  1933, 
page  238,  added  the  following  section  to  Chapter  61,  Article 
5,  K.  S.  Mo.  1929,  known  as  Section  10267a,  which  section 
provides  as  follows: 

"V  hone wer  any  person  shall  have  filed  as 
a candidate  for  nomination  upon  a party 
ticket  which,  at  the  last  preceding 
election  for  Governor,  shall  have  cast 
less  than  5 per  cent  of  the  total  vote 
cast  for  Governor  in  such  election,  and 
when  not  more  than  cne  person  shall  have 
filed  as  a candidate  for  any  office  on 
such  party  ticket,  no  ballot  shall  be 
printed  for  the  primary  election  as  herein 
provided  unless  upon  petition  of  at  least 
10  per  cent  of  the  voters  voting  in  the 
county  at  said  preceding  election  far 
Governor.  «Vhen  no  ballots  are  printed  as 
hereinbefore  provided,  the  candidates  filing 
declarations  and  who  are  unopposed  shall 
be  certified,  as  by  this  chapter  provided, 
as  the  nominees  of  such  party  casting  less 
than  5 per  cent  of  the  vote  of  the  state." 


Coming  now  to  the  questions  asked  in  your  letter: 

First;  Should  not  more  than  one  person  file  for  election  as 
committeeman  and  committeewoman,  respectively,  must  ballots  be 
printed  for  such  parties? 

V/e  assume,  of  course,  that  you  have  reference  to  the 
parties,  namely.  Socialist  and  Socialist-Labor  parties  mentioned 
in  your  letter.  Under  the  provisions  of  Section  10267a,  supra, 
a person  who  shall  have  filed  as  a candidate  for  nomination 
upon  a party  ticket  which  shall  at  the  last  preceding  election 
for  governor  have  cast  less  than  five  per  cent  of  the  total 
vote  cast  for  governor  in  such  election,  and  when  not  more  than 
one  person  shall  have  filed  as  a candidate  for  any  office  on 
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I’r, 


such  ticket,  no  ballot  shall  be  printed  for  the  primary 
election  as  herein  provided,  unless  upon  a petition  of  at 
least  ten  per  cent  of  the  voters  voting  In  the  county  at  said 
preceding  election  for  governor.  Persons  filing  at  candi- 
dates under  the  provisions  of  this  section,  having  no 
opposition,  are  certified  as  nominees  of  such  party  without 
party  tickets  being  printed  for  same. 

Replying,  therefore,  to  your  first  question,  we  are 
of  the  opinion  that  if  not  more  than  one  man  and  woman  shall 
file  as  a candidate  for  committeeman  and  commit  tee  woman  for 
the  minor  party  groups  aforesaid,  one  of  each  to  be  selected, 
it  will  not  be  necessary  to  print  ballots  merely  to  permit 
voters  to  write  In  names  for  committeeman  and  committeewoman 
respectively,  assuming  that  there  are  no  contests  for  other 
offices  on  said  tickets. 

rtjid  replying  to  the  second  question  asked  In  your 
letter,  that  where  no  persons  declare  themselves  candidates 
for  committeeman  and  committeewoman,  coming  within  the  pro- 
visions of  Section  10267a,  supra,  where  It  has  not  become 
necessary  to  print  ballots  by  reason  of  no  contest,  v/e  do  not 
deem  it  necessary  to  print  ballots  solely  for  the  purpose  of 
permitting  electors  belonging  to  the  respective  parties  afore- 
said writing  in  the  names  of  persons  for  committeeman  a nd 
committeewoman  in  those  wards  where  there  are  no  contests  for 
other  offices. 

e think  it  was  the  intention  of  the  Legislature  by 
Lection  10267a,  supra,  to  dispense  with  the  printing  of  primary 
ballots  for  parties  casting  less  than  five  per  cent  of  the 
total  vote  cast  for  Governor  where  there  are  no  contests  for 
any  offices,  and  where  no  one  files  for  committeeman  or  committee- 
woman  for  thos e parties,  likewise  there  Is  no  contest.  It 
would  seem  to  us  to  be  Illogical  to  cause  ballots  to  be  printed 
merely  to  permit  voters  to  write  In  names  for  committeeman  and 
committeewoman. 


Very  truly  yours. 


aPPKOV  D: 


COVELL  R.  HEWITT 

Assistant  Attorney- General 


Ja.il,  .7.  HO  .MAN,  Jr . , 
(acting)  Attorney-General 
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SALE  OF  DELINQUENT  LANDS:  Provisions  of  Sec.  9952b,  Laws  of  Mo 
1935,  p.  403  are  mandatory. 


October  16,  1936. 


Hon.  Donald  S.  Nussell, 
County  Treasurer, 
Nodaway  County, 
Maryville,  Missouri. 


• Dear  Sir; 


This  department  is  in  receipt  of  your  letter  of 
October  10,  wherein  you  request  an  opinion,  as  follows: 

"We  have  discovered  that  in  the  adver- 
tisement of  real  estate  for  taxes  we  were 
one  day  late  to  come  within  the  law. 

Our  first  insertion  was  on  Monday,  October 
5,  and  the  following  ones  would  be  on 
October  12  and  19. 

"The  law  states  that  the  last  insertion 
shall  be  at  least  fifteen  days  prior  to 
the  date  of  the  sele.  The  insertion  on 
October  19  will  be  only  fourteen  days  prior 
to  the  date. 

"I’m  wondering  if  only  one  or  two  properties 
might  be  offered  on  that  date  and  the  rest 
on  the  following  days  of  that  week  as  the 
law  states  that  the  properties  shall  be 
offered  from  day  to  day  until  all  have  been 
offered. 

"We  have  a number  of  small  town  lots  on 
-hich  the  buildings  have  burned  since  1931 
and  the  taxes  are  so  high  that  I feel  certain 
that  no  one  will  pay  for  those  particular 
properties  the  a.iount  of  taxes  against  them. 
In  fact,  a number  of  such  properties  have 
been  offered  in  the  last  two  years  and  no 
bid  has  been  made  on  them. 

"If  such  a procedure  is  not  advisable,  ^ould 
it  be  out  of  order  to  attempt  to  have  the 
local  paper  in  which  the  advertising  is  being 
done  run  a special  Lunday  Edition  on  the  19th 
of  October?" 


.1? 


\» 
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The  section  referred  to  in  your  letter  as  prescribing 
the  procedure  for  the  publishing  of  delinquent  lands  is  ejection 
9952b,  Laws  of  Mo.  1935,  p.  403,  which  provides: 


"The  county  collector  shall  cause 
a copy  of  such  list  of  delinquent 
lands  and  lots  to  be  printed  in  some 
newspaper  of  general  circulation  and 
published  in  the  county,  for  three 
consecutive  weeks,  one  insertion 
weekly,  before  such  sale,  the  last 
insertion  to  be  at  least  fifteen  days 
prior  to  the  first  -londay  in  November, 
iiiid  it  shall  only  be  necessary  in  the 
printed  and  published  list  to  3tate 
in  the  aggregate  the  amount  of  taxes, 
penalty,  interest  and  cost  due  thereon, 
each  year  separately  stated,  and  the 
land  therein  described  shall  be  described 
in  forty-acre  tracts  or  other  legal 
subdivision,  and  the  lots  shall  be 
described  by  number,  block,  addition, 
etc.  * * * * To  such  list  shall  be 
attached  and  in  like  manner  so  printed 
and  published  a notice  that  so  much  of 
said  lands  and  lots  as  may  be  necessary 
to  discharge  the  taxes,  interest  and 
charges  which  may  be  due  thereon  at 
the  time  of  sale  will  be  sold  at  public 
auction  at  the  courthouse  door  of  such 
county,  on  the  first  Monday  in  November 
next  thereafter,  commencing  at  ten 
o’clock  of  said  day  and  continuing 
from  day  to  day  thereafter  until  all 
are  offered.  * * * * " 


The  portion  of  the  statute  with  which  we  are  primarily 
concerned  is:  "for  three  consecutive  weeks  - one  insertion 
weekly,  before  such  sale  - the  last  insertion  to  be  at  least 
fifteen  days  prior  to  the  first  Monday  in  November."  Has  the 
Legislature  in  enacting  a procedure  for  the  sale  of  lands  for 
delinquent  taxes  made  such  procedure  mandatory  or  directory? 

If  the  procedure  i3  directory,  then  it  is  possible  that  the 
fact  that  the  last  notice  prior  to  the  sale  is  14  days  instead 
of  15  as  the  statute  states,  is  not  fatal  to  the  sale.  v/e 
shall  discuss  the  statute  as  to  whether  or  not  it  is  mandatory. 

It  is  a general  rule  of  law  that  there  must  be  a strict 
compliance  with  the  statute  as  it  relates  to  the  sale  of  land 
for  delinquent  taxes.  26  H.  C.  L.  oec.  354,  p.  394,  says: 
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"There  Is  no  presumption  in 
favor  of  the  validity  of  a tax 
title  based  upon  a sale  by  a 
collector  as  an  administrative 
act.  One  who  claims  title  to 
the  property  of  another  by  virtue 
of  a sale  for  nonpayment  of  taxes 
is  bound  to  show  the  existence  of 
every  fact  necessary  to  give  Jur- 
isdiction and  authority  to  the 
officer  who  made  the  sale,  and  a 
strict  compliance  by  him  with  all 
things  required  by  the  statute  in 
carrying  out  the  sale.  That  the 
variation  from  the  requirements 
of  law  was  trivial  and  did  the 
owner  no  harm  is  not  sufficient 
reason  for  disregarding  it.  The 
maxim  'De  minimis  non  curat  lex* 
if  applicable  to  tax  sales  at  all 
should  be  applied  with  great 
caution.  * * * " 

as  to  defects  or  irregularities  in  the  sale  of  lend, 
the  same  authority,  in  oec.  356,  p.  397,  states: 

"With  respect  to  the  proceedings 
of  the  collector  in  selling  the 
property,  no  distinction  is  drawn 
between  mandatory  and  directory 
requirements  of  law.  Unless  the 
collector  acts  ax  the  law  directs, 
he  acts  without  authority  and  the 
sale  is  Invalid,  even  if  the 
requirement  which  he  failed  to 
comply  with  was  not  imposed  for 
the  protection  of  the  owner  of  the 
land  assessed.  * * * " 


In  the  case  of  Thompson  v.  Hoe,  16  U.s.  387,  the  Court 

said: 

"The  validity  of  a tax  sale  depends 
wholly  upon  compliance  with  the 
statutes  authorizing  the  sale." 


Hon.  Donald  d.  Russell 
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Regarding  publication  of  notices,  61  Corpus  Juris,  Sec.  1594, 
p.  1181,  makes  this  pertinent  statement: 

’’The  purpose  of  the  advertise- 
ment of  a tax  sale  is  to  warn 
the  owners  and  to  apprise 
prospective  purchasers  of  the 
property  for  sale,  and  hence 
statutes  requiring  notice  by 
publication  are  regarded  as 
mandatory,  and  a sale  will  not 
be  valid  unless  their  provisions 
are  fully  or  substantially  com- 
plied with.** 

#.a  to  the  time  and  number  of  publications,  61  Corpus  Juris, 
dec.  1597,  p.  1185,  says: 

"The  time  proscribed  by  statute 
for  the  notice  of  sale  is 
essential  to  its  validity,  and 
If  the  notice  is  given  for  any- 
thing less  than  the  statutory 
time,  the  proceedings  are,  in 
most  jurisdictions,  as  fatally 
defective  as  if  no  notice  at  all 
had  been  given;  but  there  is  some 
authority  holding  that  publica- 
tion for  a less  period  than 
required  will  not  void  the  sale, 

V/here  the  statute  requires  a 
publication  of  the  notice  for  so 
many  weeks  ’successively*,  or  once 
a week  for  a certain  number  of  weeks, 
or  a certain  number  of  times  within 
a limited  number  of  days  or  reeks, 
it  must  be  literally  and  exactly 
complied  with,  at  the  risk  of 
invalidating  the  sale,  unless  the 
omission  of  a week  is  due  to  a 
change  in  the  date  of  publication 
of  a weekly  newspaper,  in  which 
case  publication  of  the  notice  in 
successive  issues  will  suffice,’* 


The  rulings  in  the  states  of  California,  Indiana,  Kentucky 
and  Iiialne  are  to  the  effect  that  if  the  notice  be  given  for  less 
than  the  statutory  time,  the  same  is  as  fatally  defective  as  if 
no  notice  at  all  had  been  given. 


Eon.  Donald  o.  nussell 
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Hef erring  to  the  question  you  raise,  to-wit,  would  it  be 
legal  to  continue  to  hold  the  main  sale  of  the  delinquent  lands 
on  the  3rd  day  of  November  due  to  the  fact  that  the  statute 
permits  the  sale  to  be  continued  from  day  to  day  until  completed, 
we  think  the  case  of  Bullivan  v.  Donnell,  90  Mo.  278,  while  not 
directly  bearing  on  the  same  point,  has  the  same  principle 
involved  and  is  decisive  of  the  question.  In  that  case  the  Court 
said  (l.c.  £88-283 ) : 

"The  question  then  comes  to  this,  is  this 
deed  still  substantially  in  compliance 
with  the  form?  By  the  form  it  is  made 
to  appear  affirmatively,  first,  that  the 
sale  when  first  begun  was  publicly  held, 
i.e.,  a public  sale;  second,  that  sub- 
sequently, and  when  this  property  was 
sold,  it  was  exposed  to  public  sale. 

Because  of  the  omission  of  the  word 
fpublicly*in  the  deed,  the  second  affirm- 
ative statement  only  is  made  to  appeer, 
and,  if  the  first  appears  at  all,  it 
is  only  by  way  of  inference  from  the 
second.  It  was  said  in  Hopkins  v.  Jcott, 

66  lio . 144,  when  these  same  charter 
provisions  were  under  consideration:  * It 
is  true  that  other  required  recitals  are 
made  in  the  deed  in  the  exact  language 
used  in  the  form  prescribed,  from  which 
an  inference  can  be  drawn,  that  the 
collector  did  expose  to  public  sale  the 
property  for  the  payment  of  taxes,  * * * 
but  this  does  not  comply  with  the  require- 
ment of  the  law,  which  i3  that  the  reoital 
shall  be  substantially  and  affirmatively 
made,  and  not  that  one  fact,  required 
to  be  affirmatively  and  substantially 
made,  may  be  inferred  from  other  facts 
recited  in  the  deed,  which  the  statute 
also  requires  to  be  substantially  and 
affirmatively  made.*  The  words  contained 
in  this  deed,  and  not  in  the  form,  only 
relate  to  a continuance  of  the  sale  from 
day  to  day,  and  do  not  in  the  least  aid  the 
omitted  recital.  Applying,  then,  the 
principle  upon  which  the  Hopkins  v.  ocott 
case  was  decided,  this  deed  must  be  held 
to  be  worthless,  unless  we  can  say  it  was 
immaterial  whether  the  sale,  when  begun, 
wa3  publicly  held  or  not.  This  we  cannot 
do.  The  charter  everywhere  contemplates 
and  provides  for  a public  sale,  from  first 
to  last,  no  matter  how  long  continued. 
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and  the  collector  has  no  power  to 
make  any  other.  If  he  does  not  begin 
the  sale  on  the  first  Lkmday  of  October, 
under  Section  42,  he  must  commence  it 
on  the  first  Londay  of  November,  under 
Section  52.  V.Tiile  the  sale  may  be 
continued  from  day  to  day,  he  must,  at 
least,  begin  on  that  day,  the  day  for 
which  the  notice  of  sale  is  given,  and 
if  not  begun  then  the  power  to  sell 
becomes  functus  officio.  Prindle  v. 

Campbell,  9 Uinn.  212;  Wilkins*  Heirs 
v.  huse,  10  Ohio,  139.  a sale  begun 
on  the  first  Monday  and  continued  to 
the  tenth,  without  being  public,  would 
be  no  sale  at  all  within  the  contempla- 
tion of  law.  The  recital  that  the  sale, 
when  begun,  was  publicly  held,  is,  therefore, 
material.  The  fact  it  recites  is  material, 
and  the  form  of  the  deed  also  makes  it 
a material  recital,  and  it  cannot  be 
supplied  by  inference  from  some  other 
recital,  which  is  also  made  matter  of 
substance  by  the  sane  form.  The  recitals 
in  the  deed  need  not  be  in  the  exact 
order  in  which  they  appear  in  the  form, 
nor  need  they  be  in  the  same  words. 

Other  words  of  equivalent  import  will 
do,  but  when  the  form  is  departed  from 
it  should  still  leave  all  that  certain 
which  is  made  certain  by  the  form. 

There  is  no  hardship  in  this,  for,  in 
looking  at  the  whole  deed,  it  will  be 
seen  that  the  specific  recitals  relate 
to  those  matters  occurring  at  the  time 
of  the  sale  and  subsequent  thereto, 
and  in  the  most  of  which  the  purchaser, 
by  himself  or  assignor,  la  a participant. 

He  may  well  be  required  to  see  to  it 
that  he  has  a deed  fair  on  its  face,  and 
especially  when  he  has  to  but  compare  it 
with  a statutory  form." 


The  effect  of  the  date  of  publication  upon  a local 
option  election  is  discussed  in  the  case  of  ctate  ex  rel.  v. 
Johnson  County  Court,  138  Ho.  ^pp.  427,  to  the  effect  that 
compliance  with  the  statute  as  to  notice  is  essential  to  the 
validity  of  the  election,  opecif ically , the  Court  said: 

"It  would  be  unreasonable  to  say  that  a 
notice  has  been  given  when  the  medium 
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of  its  publication  is  shut  out 
from  the  eye  of  the  persons 
for  whom  it  is  intended.  To  say 
that,  would  Justify  the  statement 
that  a verbal  notice  was  given 
when  the  thought  of  the  notice 
was  conceived  or  matured  instead 
of  when  the  words  were  uttered. 

The  publication  of  a notice  in  a 
newspaper  is  not  the  day  it  is 
set  up  in  type  and  printed;  it 
i3  the  day  that  it  may  be  seen 
and  read  in  the  paper  by  the 
public,  Mot  that  it  must  reach 
every  member  of  the  public,  but 
its  publication  will  date  from 
the  day  when  the  public  begin  to 
receive  it  from  the  publisher.” 

In  the  case  of  .State  ex  rel.  v.  ulair,  245  ^o.  l.c.  690, 
the  Court  said: 

"The  usual  rule  is  that  when  the 
law  requires  a notice  to  be 
published  for  a certain  number 
of  weeks  or  days  before  legal 
proceedings  are  had,  it  is  suf- 
ficient if  the  last  insertion 
of  the  notice  shall  occur  before 
such  proceedings  are  had. 

(German  Bank  v.  Btumpf,  73  Mo. 

311;  Drainage  District  v.  Campbell, 

154  Mo.  159;  liarper  v.  Mly,  56 
111.  179;  Fry  v.  Bidwell,  74  111. 

381)." 

Under  the  above  quoted  decision,  we  think  we  are  at 
liberty  to  say  that  the  converse  is  true,  i.e.,  if  sufficient 
notice  is  not  given  as  provided  in  the  statute,  it  is  not  a 
compliance  with  the  law. 

Regarding  the  question  of  printing  the  paper  one  day 
prior  to  Its  usual  publication  date,  we  think  the  decision  in 
the  case  of  otate  ex  rel.  v.  Johnson  County  Court,  supra,  stating 
"The  publication  of  a notice  in  e newspaper  is  not  the  day  it 
is  set  up  in  type  and  printed;  it  is  the  day  that  it  may  be 
seen  and  read  in  the  paper  by  the  public.  Not  that  it  must  readh 
every  member  of  the  public,  but  its  publication  will  date  from 
the  duy  when  the  public  begin  to  receive  it  from  the  publisher," 
Is  decisive. 
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CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Section  9952b,  Lavs  of  lio.  1935,  p.  403  must  be 
strictly  complied  with  in  all  respects  - that  the  terms  of  said 
statute  are  mandatory,  and  the  fact  the  statute  provides  that 
the  insertion  of  the  notice  for  the  sale  of  delinquent  lands  must 
be  made  fifteen  days  before  the  day  of  the  sale,  same  cannot  be 
complied  with  by  only  fourteen  days*  notice. 

'He  are  further  of  the  opinion  that  no  legal  sale  can  be 
made  and  no  legal  title  given  to  said  lands  due  to  this  irregular- 
ity. We  are  of  the  opinion  that  if  the  sale  is  adjourned  from 
day  to  day,  the  same  will  not  in  any  wise  cure  the  defect  or 
irregularity  in  the  notice. 


Respectfully  submitted, 


OLLIVLR  T.  NoLSN, 

assistant  attorney  General 


ijjrt  HOVED: 


7<31£;1:.  hurt  •Maa  , «i  r . , 
(acting)  attorney  General. 
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COUNTY  TREASURES  - Cannot  claim  commission  on  school  fund-  as 

provided  in  Sec.  9266,  R.S.  1929  if  funds  of 
consolidated  school  district  are  paid  direct  to 
the  treasurer  of  the  district  as  provided  in 
Sec.  9340,  R.S.  1929. 


-o . 


January  17,  1956. 


Honorable  Wm.  5.  Sapp 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  sometime  ago 
requesting  an  opinion  from  this  Department,  regarding 
the  facts  contained  in  a letter  written  by  Miss  Gladys 
Pauley,  County  Treasurer.  Her  letter  is  as  follows: 

"The  tax  collections  for  the  town 
and  consolidated  school  districts 
have  always  been  sent  by  the  col- 
lector directly  to  the  treasurers 
of  the  different  district*.  I have 
been  told  that  the  attorney-general 
has  ruled  that  this  money  should  be 
paid  to  the  county  treasurer  who 
disburses  it  to  the  district  treas- 
urers and  collects  his  commission 
on  it  as  well  as  on  the  rural  school 
district  disbursements.  I under- 
stand that  this  is  being  done  in 
some  counties.. 

"Will  you  please  investigate  and 
find  out  if  this  is  true?" 

Diligent  search  of  our  files  do  not  reveal  that  we 
have  ever  passed  on  this  question.  This  question  has 
arisen  with  many  county  treasurers  throughout  the  State. 

By  the  terms  of  Section  9266  R.  S.  Mo.  1929,  the 
county  treasurer  is  made  custodian  of  school  moneys,  and 
said  section  contains  compensation  for  the  same,  and  reads 
as  follows: 

"The  county  treasurer  in  each  county 
shall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
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different  districts,  until  paid  out 
on  warrants  duly  issued  by  order  of 
the  board  of  directors  or  to  the 
treasurer  of  some  town,  city  or  con- 
solidated school  district,  as  auth- 
orised by  this  chapter,  except  in 
counties  having  adopted  the  township 
organization  law,  in  which  counties 
the  township  trustee  shall  be  the 
custodian  of  all  school  moneys  be- 
longing to  the  township,  and  be  sub- 
ject to  corresponding  duties  as  the 
county  treasurer;  and  said  treasurer 
shall  r>ay  all  orders  heretofore 
legally  drawn  on  township  clerks, 
and  not  paid  by  such  township  clerks, 
out  of  the  orooer  funds  belonging 
to  the  various  districts;  and  on 
hiselection,  before  entering  uoon 
the  duties  of  his  office,  he  shall 
give  a separate  bond,  with  suffi- 
cient security,  in  double  the  pro- 
bable amount  of  school  moneys  that 
shall  come  into  his  hands,  payable 
to  the  state  of  Missouri,  to  be 
approved  by  the  county  court,  con- 
ditioned for  the  faithful  disburse- 
ment, according  to  law,  of  all  such 
moneys  as  shall  from  time  to  time 
come  into  his  hands;  and  on  the 
forfeiture  of  such  bond  it  shall 
be  the  duty  of  the  county  clerk  to 
collect  the  same  for  the  use  of 
the  schools  in  the  various  districts, 
if  such  county  clerk  shall  neglect 
or  refuse  to  prosecute,  then  any 
freeholder  may  cause  prosecution 
to  be  instituted*  It  shall  be  the 
duty  of  the  county  court  in  no  case 
to  permit  the  county  treasurer  to 
have  in  his  possession,  at  any  one 
time,  an  amount  of  school  moneys 
over  one-half  the  amount  of  the 
security  available  in  the  bond; 
and  the  county  treasurer  shall  be 
allowed  such  compensation  for  his 
services  as  the  county  court  may 
deem  advisable,  not  to  exceed  one- 
half  of  one  per  cent*  of  all  school 
moneys  disbursed  by  him,  and  to  be 
paid  out  of  the  county  treasury* n 
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By  the  terms  of  Section  9340,  R.  S.  Mo.  1929,  the 
county  or  township  collector  la  directed  to  nay  all  school 
funds  belonging  to  colaolldated  school  districts  to  the 
treasurer  of  said  consolidated  school  district.  Said 
section  reads  as  follows: 

"The  county  or  township  collector 
shall  pay  over  to  the  treasurer  of 
said  board  of  education  all  moneys 
received  and  collected  by  him  to 
which  8a id  board  Is  entitled  at 
least  once  In  every  month;  and  upon 
such  payment  he  shall  take  duplicate 
receipts  from  said  treasurer,  one 
of  which  he  shall  file  with  the  sec- 
retary of  said  board  of  education, 
and  the  other  shall  be  filed  in  his 
settlement  with  the  county  court*" 

Thus  it  will  be  noted  by  the  two  sections  that  there 
Is  an  apparent  conflict.  Section  9266  makes  a treasurer 
custodian  of  all  school  funds,  and  section  9340  states  that 
the  collector  shall  pay  to  the  treasurer  of  the  school  dis- 
trict* A history  of  the  two  sections  reveal  that  section 
9266  has  been  on  our  Statute  books  for  a long  period  of  time, 
while  section  9340  was  enacted  by  the  Legislature  many  years 
later*  tie,  therefore,  come  to  the  conclusion  that  9340  Is 
a special  section,  while  9266  Is  a general  section.  It  is, 
therefore,  necessary  to  apply  rules  of  construction  when 
general  and  special  sections  are  involved* 

In  the  case  of  State  ex  inf.  Barrett  v.  Jmhoff,  291  Mo* 
603,  the  court  said: 

"Where  there  are  two  acts  and  the 
provisions  of  one  have  special  ap- 
plication to  a particular  subject  and 
the  other  is  general  in  its  terms  and 
if  standing  alone  would  Include  the 
same  matter  and  thus  conflict  with 
the  special  act,  thm  the  latter  must 
be  construed  as  excepted  out  of  the 
provisions  of  the  general  act,  and 
hence  not  affected  by  the  enactment 
of  the  latter." 

In  the  case  of  State  ex  rel.  Buchanan  County  v.  lulks, 
296  Mo.  614,  the  court  said: 
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"Whore  there  la  one  statute  dealing 
with  a subject  In  general  and  com- 
prehensive terms  and  another  deal- 
ing with  a part  of  the  same  subject 
In  a more  minute  and  definite  way, 

**■»*,  Where  the  special  statute 
Is  later.  It  will  be  regarded  as  an 
execution  to,  or  qualification  of, 
the  prior  general  one;#  * * 

there  are  numerous  decisions  to  this  effect  and  we  will 

not  burden  this  opinion  with  further  quotations* 


CONCLUSION. 


In  view  of  the  fact  that  we  consider  section  9266  R* 
S*  Mo*  1929  to  be  a general  section,  and  section  9340  R* 

S*  Mo*  1929  to  be  a special  section,  making  It  the  duty 

of  the  county  collector  to  pay  direct  to  the  treasurer 
of  a consolidated  district  the  funds  belonging  to  said 
district,  we  are  of  the  opinion  that  the  county  treasurer 

is  not  entitled  to,  nor  can  he  claim  any  commission  for 

the  distribution  of,  or  as  custodian  of  school  funds  as 
nrovlded  in  section  9266  R*  S.  Mo*  1929* 


Respectfully  submitted 


OjjLIVT.R  W.  NOLLI 
Assistant  Attorney  General* 


APPROVED: 


joi an.  b&fmai,  Jr. 

(Acting)  Attorney  General* 
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INSTITUTIONS:  Imprisonment  pursuant  to  the  jury's 

verdict  for  robbery  by  means  of  a deadly 
weapon  Is  not  legally  increased  under 
the  ty ovislons  of  section  4428  R.  S.  Mo* 
1929. 


January  20,  1936* 


Honorable  J*  M*  Sanders,  Warden 
Missouri  State  Penitentiary 
Jefferson  Cityfc  Missouri 

Dear  Warden: 


We  acknowledge  your  request  for  an  opinion  dated 
January  13,  1936,  which  is  as  follows: 

" v.e  have  several  prisoners  serving 
in  the  penitentiary  who  have  been 
convicted  of  robbery  under  the  pro- 
visions of  Section  4061,  R.  S.  1929, 
commonly  known  as  the  Henry  Gun  Law* 

"In  several  of  these  cases  the  Court 
issued  a mittimus  committing  the 
prisoners  to  the  penitentiary  for 
the  time  specified  in  the  verdict  of 
the  Jury,  and  have  added  thereto 
two  years  to  the  time  specified  in 
the  verdict  as  provided  by  Section 
4428,  R*  s.  Mo*,  1929*  All  such 
prisoners  have  been  booked  for  in- 
carceration to  include  the  two  years 
the  Court  has  added  to  the  time 
specified  by  the  Jury. 

"Since  the  recent  decision  in  State 
vs.  Harris,  87  S.  W.(2d)  1026,  please 
advise  me  whether  a prisoner  charged 
and  convicted  under  the  Henry  Gun 
Law  is  properly  booked  and  incar- 
cerated with  two  years  added  to  the 
time  assessed  by  the  jury. 

"And  if  such  prisoners  are  not  now 
properly  booked,  what  course  may  we 
follow  in  correcting  our  records?" 

The  case  of  State  v.  Harris,  87  S.  (2d),  1026, 
provides  as  follows': 
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"The  Information  Invokes  the  ounish- 
raent  prescribed  by  section  4061,  R* 

S*  1929,  Mo*  St*  Ann*  Sec*  4 0€ 1 , p* 
2865,  vhlch  nrovidea  that:  'Every 

person  convicted  of  robbery  In  the 
first  degree  by  means  of  a dangerous 
and  deadly  weapon  shall  suffer  death, 
or  be  punished  by  imprisonment  In 
the  penitentiary  for  not  less  than 
ten  years,  and  every  person  con- 
victed of  robbery  In  the  first  degree 
by  any  other  means  shall  be  punished 
by  imorlsonnent  In  the  penitentiary 
for  not  less  than  five  years*' 

"The  Information,  In  clear  and  ap- 
propriate language,  charges  robbery 
In  the  first  degree  by  means  of  a 
dangerous  and  deadly  weanon*  The 
verdict  is  responsive  to  that  charge 
and  assesses  a punishment  within 
the  limits  prescribed  by  said  section 
4061*  The  court  had  no  authority  to 
increase  the  punishment  thus  assessed 
unless  It  is  conferred  by  section 
4428,  R*  S.  1929,  Mo*  St*  Ann.  Sec* 
4428,  p*  5045,  which  reads:  'If  any 
person  shall  be  convicted  of  com- 
mitting a felony,  or  attempting  to 
commit  a felony,  while  armed  with  a 
pistol  or  any  deadly  weapon  the  pun- 
ishment elsewhere  tr  escribed  for  said 
offense  in  the  statutes  and  laws  of 
the  state  of  Missouri  for  the  felony 
of  which  he  Is  convicted  shall  be 
increased  by  the  trial  judge  by  im- 
prisonment In  the  state  penitentiary 
for  two  years.  Upon  a second  con- 
viction for  a felony  so  committed 
such  period  of  Imprisonment  shall 
be  Increased  by  ten  years;  and  upon 
a third  conviction  for  a felony  so 
committed  such  period  of  Imprisonment 
shall  be  Increased  by  fifteen  years. 
Upon  a fourth  or  subsequent  conviction 
for  a felony  so  committed  the  person 
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so  convicted  shall  he  imprisoned 
for  life.  * * * * 

"It  anpears  to  us  that,  as  applied 
or  attemoted  to  he  anolied  to  robbery 
in  the  first  degree,  committed  by 
means  of  a dangerous  and  deadly  weap- 
on, section  4428  and  4061  are  Incon- 
sistent with  and  repugnant  to  each 
other.  * * * * 

"It  is  our  conclusion  that  the  speci- 
fic provision  of  section  4061  as  to 
the  punishment  for  robbery  in  the 
first  degree  committed  by  means  of 
a dangerous  and  deadly  weapon  must 
be  regarded  as  an  excertion  to,  or 
qualification  of,  the  general  pro- 
visions of  section  4428,  and  that 
where,  as  In  this  case,  the  Inform- 
ation charges  and  the  jury  finds 
that  the  offense  was  so  committed, 
the  court  or  Judge  thereof  Is  not 
authorised  to  increase  the  ounish- 
ment  assessed  by  the  Jury  by  assess- 
ing the  additional  imprisonment 
prescribed  by  section  4428.  Defend- 
ant should  have  been  sentenced  to 
ten  years'  imprisonment  in  accordance 
with  the  verdict.  «■  * * ■»" 


Section  3717  R.  S.  Mo.  1929  nrovides: 


"Where  any  convict  shall  be  sent- 
enced to  Imprisonment  In  the  oan- 
itentlary,  the  clerk  of  the  court 
In  which  the  sentence  was  nassed 
shall  forthwith  deliver  a certified 
cooy  thereof  to  the  sheriff  bf  the 
county,  who  shall,  without  delay, 
either  In  person  or  by  a general 
and  usual  denuty,  cause  such  convict 
to  be  transported  to  the  penitentiary 
and  delivered  to  the  keeper  thereof. 


Section  8411  R.  S.  Mo.  1929  nrovides: 
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"It  shall  be  the  duty  of  the  board 
to  keen  a record  book  in  the  office 
of  the  penitentiary,  in  which  shall 
be  entered  any  and  all  violations 
of  prison  rules  by  convicts,  as  the 
same  are  reoorted  by  officer  or 
officers  in  charge,  the  record  to 
clearly  state  the  offense,  when  com- 
mitted, and  what  ounishment,  if  any, 
was  inflicted,  and  stating  the  name 
of  the  officer  reporting  the  same* 

The  board  shall  deduct  from  each 
prisoner fs  commutation  such  amount 
of  time  as  they  may  deem  orooer 
and  Just,  in  view  of  the  magnitude 
of  the  offense  or  offenses  committed* " 

Section  8412  h.  S.  Mo*  1929  nrovides: 

"The  board  shall  at  all  times 
receive  into  the  penitentiary  on 
order  of  the  governor,  any  oerson 
convicted  of  any  crime  ounishable 
with  death,  whose  sentence  may  be 
commuted  to  imprisonment  either 
for  life  or  for  a term  of  years, 
in  the  penitentiary,  and  shall  con- 
fine such  persons  according  to  the 
terms  of  such  condition." 

Section  8413  A*  S*  Mo*  1929  provides  as  follows: 

"Whenever  any  convict  shall  be 
delivered  to  said  board,  the  of- 
ficer having  such  convict  in  charge 
shall  deliver  to  the  board  the  certi- 
fied copy  of  the  sentence  received 
by  such  officer  from  the  clerk  of 
the  court,  and  shall  take  from  the 
board  a certificate  of  the  delivery 
of  such  convict*'" 

Article  V.  Section  8,  Missouri  Constitution  provides 
in  Dart  as  follows: 

"The  Governor  shall  have  power  to 
grant  reprieves,  commutations  and 
pardons,  after  conviction,  for  all 
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offenses,  except  treason  and  cases 
of  Impeachment,  upon  such  condition 
and  with  such  restrictions  and  limi- 
tations as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be 
provided  by  law  relative  to  the 
manner  of  applying  for  pardons.  ■*  * 
* *»” 


CONCiVJSI  ON. 


The  warrant  of  mittimus  in  the  hands  of  a warden 
authorizing  him  to  Incarcerate  a prisoner  is  nothing 
more  than  a certified  copy  of  the  Judgment  and  sentence 
of  the  Court.  It  Is  from  this  warrant  of  mitt Isms  that 
the  record  clerk  determines  the  duration  of  Imprisonment. 
It  is  hla  duty  to  see  that  the  records  comply  with  the 
prison  term  of  the  mittimus  in  specifying  the  Iteration 
of  incarceration.  Where  the  prison  term  of  the  original 
mittimus  is  changed  In  some  manner  provided  by  law,  then 
the  record  clerk  Is  empowered  to  change  the  record  accord- 
ingly. 


Respectfully  submitted 


WM.  ORR  SAWYLRS 

Assistant  Attorney  General. 


APPR0V1D: 


Jofflnr.  T3TTE5I  Jfc. 

(Acting)  Attorney  General. 
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aTATE  E^RBER  BOARD:  Payment  of  $2.00  per  year  entxclei;  barber 

to  annual  license. 


) 


/ 


Larch  17,  1936. 


Hon.  Henry  C.  riveter, 
jfrosecutinc  .ttomey, 
Pettis  County, 
vieualia , ...issouri. 


L 


FILED 

tZZJ 


\ 

Dear  -r.  Ealveter: 


This  acknowledges  receipt  of  your  letter  which 
is  as  follows: 

"It  is  my  understanding  that  previous 
to  the  act  passed  by  the  1935  session 
of  the  Legislature , thut  a barber  who 
practiced  his  profession  in  this  State 
in  towns  of  less  than  5000  inhabitants 
was  not  required  to  pay  a *2.00  i ceru  e 
fee,  and  that  he  was  out  of  the  Juris- 
diction of  the  Barber’s  State  Board  of 
Examiners. 

"A  barber  is  In  my  office,  who  for  the 
past  five  years  has  practiced  his  trade 
in  a tovm  of  less  than  5000  inhabitants 
in  this  .State.  The  1935  Jession  ,.ct  of 
..isojuri  provides  that  all  barbers  over 
the  otate  aust  procure  a license,  the 
cost  of  which  is  $2.00  per  year.  This 
barber  h.  b tendered  the  wtate  moard. 

.2.00  for  his  license  of  1956,  and  has 
tendered  the:..  *2.00  to  cover  the  v.hole 
of  1955,  althoUfc,h  the  statute  did  not  go 
into  effect  pertaining  to  barbers  in  towns 
of  under  5000  inhabitants  until  August  27, 
1935. 

"Even  though  this  barber  has  sent  to  the 
board  *4.00  to  cover  1936  and  1935,  the 
board  nevertheless  demands  that  he  send 
them  an  extra  $2.00.  Is  your  department 
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able  to  advise  £6  why  the  State  Board 
would  refuse,  under  the  above  facts, 
to  issue  a license  for  the  year  1936? 

If  I have  correctly  stated  the  law,  and 
if  the  above  facts  are  true,  ;nd  this 
barber  is  not  required  to  pay  any  other 
or  additional  fee,  and  you  can  advise 
me  by  letter  immediately,  I would  ap- 
preciate the  same,  in  order  that  this 
barber  mny  forward  it  to  the  at- te  Board, 
to  clear  up  the  difficulty  now  existing- * 

Section  13524,  R.  3.  ~o.  1929,  provided  for  the 
operative  effect  of  the  State  Board  of  Barber  ilxaiuiners  to  be 
limited  to  cities  of  5000  population  or  more.  That  section 
was  repealed  by  the  1935  Legislature  (Laws  of  .J.ssouri,  1935, 
page  191)  and  a new  section  was  enacted,  under  the  provisions 
of  which  barbers  in  cities  of  le38  than  5000  population  are 
placed  under  said  law. 

Section  13522,  K.  S.  o.  1929,  states: 

"It  shall  be  unlawful  for  any  person 
to  follow  the  occupation  of  a barber  in 
this  state,  unless  he  shall  have  first 
obtained  a certificate  of  registration, 
o:  permit,  as  provided  in  this  chapter: 

Provided,  however . that  nothing  in 
this  chapter  contained  shall  apply  to 
or  affect  ny  person  v/ho  is  now  actually 
engaged  in  such  occupation,  except  us 
hereinafter  provided." 

Section  13524,  Laws  of  .issouri,  1935,  pa^eo  191-192, 
provides  that  the  barber  board 

"shall  have  the  power  to  administer 
oathe,  and  all  certificates  or  permits 
required  to  be  executed  for  and  on  be- 
half of  the  board  shall  be  certified 
over  the  signatures  of  the  president 
and  secretary." 

Section  13523,  K.  _o.  1929,  provides  that  the  board, 
under  certain  limitations,  may  prescribe  sanitary  rules,  and 
further: 

"A  copy  of  such  rules  ehall  be  fur- 
nished each  person  to  whom  a certifi- 
cate of  registration  or  permit  is 
granted. " 


Hon.  iiunry  U.  >alveter 


-3- 


Laroh  _7,  1936 


Section  13527,  h.  S.  ..o.  1929,  provides: 

"overy  person  now  engaged  in  the  occupa- 
tion of  barber  in  this  state  shall, 
within  ninety  days  after  the  approval 
of  this  law,  file  with  the  secretary  of 
8>  id  board  a written  statement,  setting 
forth  his  name,  residence  and  the  length 
of  the  tine  during  which  and  the  place 
where  he  has  practiced  such  occupation, 
and  shall  pay  to  the  treasurer  of  said 
board  tv/o  dollars;  and  a certificate 
of  registration  entitling  him  to 
practice  the  s Id  occupation  for  the 
fiscal  year  snding  d-nuary  thirty-first, 

1922,  thereupon  shall  be  issued  to  him 
ana  the  holders  of  such  certificates 
snail,  anno-lly,  /.ithia  thirty  days  be- 
fore tne  expiration  of  their  respective 
certificate,  maxe  application  for  the 
renewal  of  same,  stating  the  number  of 
expi.inb  certificate,  and  shall  in  each 
case  pay  to  the  treasurer  of  ttid  board 
the  siu  of  two  dollars  therefor,  tor  any 
and  every  license  or  certificate  given 
or  issued  b^  tne  board  a fee  of  two  dollars 
s null  be  paid  by  the  person  receiving  the 
sums  • 

The  lust  section  quoted  ^eune  that  when  the  barber  law 
first  went  into  effect  in  1921,  every  barter  practicing  such 
vocation  in  cities  of  five  thousand  population  or  over  in  this 
state  must,  within  ninety  days  after  the  approval  of  said  law, 

"file  with  the  secretary  of  said  bosrd  e written  statement, 
setting  forth  his  name,  residence,  and  the  length  of  the  tiue 
during  which  and  the  place  where  he  lus  practiced  such  occupa- 
tion, and  ahull  pay  to  the  treasurer  of  63id  board  two  dollars"; 
that  by  so  doing  said  barber  is  thereupon  entitled  to  a 
certificate  of  registration  under  said  law,  and  that  he  is 
thereby  entitled  to  practice  said  occupation  "for  the  fiscal 
year  ending  January  31,  1922;  that  such  holder  of  such  certifi- 
cate is  required  to  make  application  to  the  barber  board  for  renewal 
of  same  annually  thereafter,  nd  the  application  must  be  made 
"within  thirty  days  before  the  expiration"  of  the  year,  said  ap- 
plication containing  certain  information  as  in  said  section  set 
forth.  It  also  requires  the  a plicant  to  "pay  to  the  treasurer 
of  said  board  the  sum  of  two  dollars  therefor.  For  any  and  every 
license  or  certificate  given  or  issued  by  the  board  a fee  of 
two  dollars  shall  be  paid  by  the  person  receiving  the  same." 
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said  section  provides  the  course  to  be  followed  by 
applicants  ee  they  procure  authority  to  pursue  their  vocation. 

It  provides  in  the  original  Instance  thet  after  the  law  becomes 
operative,  the  applicant  shall  file  with  the  secretary  his 
application,  etc*,  "ana  shall  pay  to  the  treasurer  of  said 
board  two  dollars;  and  a certificate  of  registration  entitling 
hie*  to  practice  the  said  occupation  for  the  fiscal  year  endin, 
January  31,  1922,  thereupon  shall  be  issued  to  him." 

The  later  provision  as  to  the  payment  of  a like  suia  of 
two  dollars  must  be  reasonably  construed.  If  the  Legislature 
meant  by  the  later  provision  of  the  section  to  require  the  pay- 
ment of  two  dollars  by  the  applicant  for  merely  the  application 
and  another  two  dollars  for  the  license,  it  does  not  harmonize 
with  the  earlier  provision  cf  the  section  which  entitles  the 
applicant  to  the  license  or  certificate  to  pursue  his  occupation 
by  the  payment  once  of  two  dollars,  for  this  two  dollars  the 
applicant  procured  not  only  the  application,  but  the  license 
or  right  to  do  business  as  a barber  until  the  end  of  the  year. 

In  construing  statutes  ell  parts  thereof  should  be 
considered  as  a whole  and  reasonably  harmonized  if  it  is  possible 
to  do  so*  Jtete  ex  rel.  Dccn  7.  Jaues,  14  3.  Iff*  (2d)  990. 

These  provisions  of  this  section  should  be  construed  together  in 
interpreting  the  act',  .state  ex  inf.  ^loebaum  v.  roeker,  11 
S.  .<*  (2d)  81. 

To  maintain  that  the  applicant  is  required  by  the 
statute  to  pay  the  treasurer  two  dollars  for  the  mere  piece  of 
paper,  the  printed  form  of  the  blan'<  npplicetion,  is  unreason- 
able, and  courts  will  not  adopt  an  unreasonable  construction 
of  statutes.  , miliars  v.  St.  Lo  ’ - in  irrancisco  Ky.  Co., 

7 S.  M.  (2d)  392. 

The  fair  and  reasonable  meaning,  of  the  provisions  of 
Section  13527,  supra,  is  that  in  the  first  instance  when  the  law 
became  operative,  the  applicant  was  required  to  pay  two  dollars, 
and  this  was  all  the  payment  required  of  him  in  procuring  the 
right  to  pursue  his  vocation  as  a barber  for  that  year;  that 
if  he  desired  to  so  pursue  his  said  vocation  for  the  next  year 
or  any  year  thereafter,  he  was  required  to  pay  two  dollars,  the 
same  accompanying  his  application,  and  that  when  hie  application 
was  favorably  acted  on,  that  this  two  dollars  was  all  the  money 
he  was  or  is  required  to  pay  in  order  to  procure  the  license. 

The  later  provision  of  the  section  merely  means  that  in  no 
event  can  the  lioense  be  issued  on  the  payment  of  less  than 
two  dollars,  regardless  of  whether  the  applicant  applies  and 
is  licensed  for  the  whole  year  or  for  a fraction  thereof. 

The  section  further  contemplates  that  all  licenses  expire  on 
January  31st  of  the  year* 
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CuhCLttilOH 


•Ve  ere  of  the  opinion  that  the  person  whose  acts  you 
set  forth  in  your  in  uiry  and  who  has  tendered  the  Gtote  Board 
of  Barber  examiners  two  dollars  in  payment  of  his  1935  license, 
and  has  tendered  3aid  board  two  dollars  for  hie  1936  license, 
if  otherwise  qualified,  hus  tendered  to  said  board  all  the 
money  the  law  re  uires  him  to  pay  said  board  in  order  to  be 
entitled  to  his  license  as  a barber  entitling,  hiai  to  pursue 
the  vocation  of  a barber  in  this  state. 


Yours  very  truly. 


assistant  .ttorney  General. 


Jr. , 

(Acting)  .attorney  General. 


ELECTIONS:  Party  cannot  become  an  independent  candidate  for 
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august  13,  1936. 


honorable  henry  C.  dal veter. 
Prosecuting  attorney, 

Pettis  County, 
ded&lia,  .to. 


Dear  dir: 


This  department  is  in  receipt  of  your  letter  of  ^ug 
uat  11  wherein  you  make  the  following  inquiry: 

"7111  you  please  advise  me  if  after 
the  Primary  Election  held  on  august  4, 

1936,  a man  can  still  run  as  an  inde- 
pendent candidate  for  dheriff  in  Pettis 
County,  and  if  he  can,  what  steps  are 
necessary  for  hiu  to  take,  in  order 
for  him  to  have  his  name  printed  on 
the  official  ballot  for  the  November 
election? 

"Would  It  make  any  difference  if  the 
man  who  now  desires  to  run  as  an 
independent  candidate  was  a candidate 
to  secure  the  nomination  for  this  office 
on  one  of  the  Primary  tickets  at  the 
recent  Primary  election? 

* ♦ * * 

"There  were  no  Independent  candidates 
for  any  county  office  in  Pettis  County 
at  the  last  primary  election,  held 
Aueust  4,  1936. 

"This  candidate  contends  that  he  has  the 
right  to  run  as  an  independent  candidate 
for  sheriff  and  he  as  filed  a declaration 
with  the  County  Clerk  of  this  county  and 
paid  to  the  County  Clerk  a filing  fee 
of  v5.00,  and  has  received  a receipt  from 
the  County  Clerk  for  the  same." 


1929. 
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Any  person  desiring  to  be  a candidate  on  an  independent 
ticket,  or  the  nominee  of  an  Independent  Jrarty  in  the  primary, 
is  required  to  comply  with  the  provisions  of  Section  10259,  R.S 
Mo.  1929,  rhich  is  in  part  as  follows: 

"Any  person  desiring  to  file 
declaration  papers,  or  propose 
as  a candidate  on  any  independent 
or  nonpartisan  ticket,  who  does 
not  announce  by  declaration  papers 
as  a candidate  for  any  political 
party  as  defined  by  this  article, 
and  is  not  a member  of  a political 
party  having  a state  and  county 
committee,  or  treasurer  thereof, 
shall  pay  the  sum  of  money  required 
by  this  article  to  be  paid  by  the 
candidate  for  the  office  for  which 
he  proposes  to  the  state  or  county 
treasurer,  as  the  ease  may  be;" 

In  1933,  the  Legislature  passed  Section  10267a  (Laws  of 
Mo.  1933,  p.  238)  which  provides: 

"V/henever  any  person  shall  have 
filed  as  a candidate  for  nomination 
upon  a party  ticket  which,  at  the 
last  preceding  election  for  Governor, 
shall  have  cast  less  than  5 per  cent 
of  the  total  vote  cast  for  Governor 
in  such  election,  and  when  not  more 
than  one  person  shall  have  filed  as 
a candidate  for  any  office  on  such 
party  ticket,  no  ballot  shall  be  printed 
for  the  primary  election  as  herein 
provided  unless  upon  petition  of  at 
least  10  per  cent  of  the  voters  voting 
in  the  county  at  said  preceding  election 
for  Governor.  Sfhen  no  ballots  are 
printed  as  hereinbefore  provided, 
the  candidates  filing  declarations 
and  who  ere  unopposed  shall  he  certi- 
fied, as  by  this  chapter  provided,  as 
the  nominees  of  such  party  casting  Ibbs 
than  5 per  cent  of  the  vote  of  the 
state. " 
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Iieither  of  the  above  sections  have  any  direct  bearing 
on  the  question  except  that  It  was  the  intention  of  the  Legisla- 
ture that  persons  desiring  to  become  party  nominees  in  the  general 
eleotlon,  in  order  to  have  their  names  printed  on  the  ballot, 
must  comply  with  the  terms  of  the  statute.  We  note  that  your 
letter  states  the  candidate  in  question  was  a contestant  in  the 
reoent  primary  election  and  was  defeated  on  one  of  the  party 
tickets — we  assume  either  Republican  or  Democratic;  hence,  it  is 
plain  that  he  did  not  attempt  In  thd  primary  to  qualify  as  an 
Independent  candidate. 

A 

The  only  other  section  that  bears  on  the  question,  and 
which  we  believe  governs  the  situation  is  lection  10241,  R.o.  Mo. 
1929 , which  is  as  follows: 

"The  certificate  of  nomination 
of  a candidate  selected  other- 
wise than  by  a primary  shall  be 
signed  by  electors  resident 
within  the  district  or  political 
division  for  which  the  candidate 
is  presented,  to  a number  equal 
to  two  per  cent,  of  the  entire 
vote  cast  at  the  last  preceding 
election  in  the  state,  the  county 
or  other  division  or  district  for 
which  the  nomination  is  made; 

. provided,  that  said  signers  shall 
declare  in  said  certificate  that 
they  are  bona  fide  supporters  of 
the  candidate  sought  to  be  nominated 
and  have  not  aided  and  will  not 
aid  in  the  nomination  of  any  other 
candidate  for  the  same  office." 


The  candidate  in  question  could  not  qualify  by  merely 
filing  his  declaration  of  candidacy  or  by  paying  to  the  County 
Clerk  the  filing  fee  of  £6.00. 

In  construing  this  seotion,  the  Supreme  Court  of  Missouri, 
in  the  case  of  State  exrel.  Preiss  v.  oeibel,  £95  Mo.  l.c.  624, 
said: 

"Section  4811  provides  for  the 
nomination  of  candidates  for 
public  offices  otherwise  than  by 
a primary  election.  If  eleotors 
resident  within  a district  or 
political  division  of  the  state, 
to  a number  equal  to  one  per  cent 
of  the  entire  vote  cast  at  the 
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lest  preceding  election  In  the 
State,  county  or  other  political 
division,  desire  to  nominate  one 
or  more  candidates  for  public  offices, 
to  be  filled  by  election,  the  right 
to  nominate  them  and  have  their 
names  printed  on  the  ballots  le 
guaranteed  in  the  manner  prescribed 
by  this  section  of  the  statutes. 

The  candidates  so  nominated  may  be 
those  already  nominated  by  one  or 
more  of  the  political  parties,  so  that 
under  this  section  electors  may 
nominate  candidates  of  the  various 
political  parties  and  have  their 
names  printed  on  the  ballots.  This 
authorizes  electors  to  act  independ- 
ently of  all  political  perties.  In 
other  words,  a ticket  so  nominated 
would  be  a non-partisan  or  non- 
political  ticket.  The  only  restriction 
upon  such  nomination  is  that  the  electors 
signing  a certificate  of  nomination 
must  deolare  in  the  certificate  that 
they  are  bona  fide  supporters  of 
the  candidate  sought  to  be  nominated, 
and  have  not  aided  and  will  not  aid 
in  the  nomination  of  any  other  candi- 
date for  the  same  office." 


Under  Section  10299,  tf.J.  ho.  1929,  it  is  the  duty 
of  the  County  Clerk  to  furnish  the  ballots.  Said  section 
is  as  follows: 


"Except  as  in  this  article  otherwise 
provided,  it  shall  be  the  duty 
of  the  clerk  of  the  county  court  of 
each  county  to  provide  printed  ballots 
for  every  election  for  public  officers 
in  which  the  electors  or  any  of  the 
electors  within  his  county  participate, 
and  to  cause  to  be  printed  in  the 
appropriate  ballot  the  name  of  every 
candidate  whose  name  has  been  certi- 
fied to  or  filed  with  him  in  the  manner 
provided  for  in  this  article.  Ballots 
other  than  those  printed  by  the  respec- 
tive clerks  of  the  county  courts 
according  to  the  provisions  of  this 
article  shall  not  be  cast  or  counted 
in  any  election. " 


Hon.  Henry  C.  Ualveter 
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Tiiua,  It  will  be  noted  that  only  candidates  whose  names 
have  been  certified  and  filed  with  the  County  Clerk  in  the 
manner  provided  for  in  article  VI,  R.d.  1929  are  to  be  printed 
on  the  ballots. 

The  party  in  question  is  privileged  to  run  Independently 
as  any  other  citizen  in  the  otate  of  Missouri,  if  he  is  qualified, 
by  the  name  of  the  regular  party  nominee  being  scratched  and  his 
name  written  in  Instead,  and  if  he  should  receive  more  votes  than 
either  of  the  party  nominees,  he  would  be  legally  elected  to 
the  office  of  sheriff.  This  has  been  the  law  In  this  state  since 
the  case  of  otate  ex  rel.  hosts tter,  137  ho.  l.c.  645,  wherein 
the  Court  said: 


"But  even  if  we  should  concede 
that  the  vacancy  caused  by  the 
death  of  hr.  Wheeler  happened  too 
late  to  permit  of  placing  a formal 
printed  nomination  on  the  ballot, 
under  the  present  ballot  law,  the 
people  would  nevertheless  have  the 
right  to  express  their  choice  by 
writing  on  the  ballot  the  name  of 
any  qualified  person  whom  they  desired 
to  designate  for  any  office  whioh 
the  law  (section  1964)  permitted 
to  be  then  filled  by  election. 

The  electors  are  not  restricted  to 
the  names  or  offices  printed  "on 
the  official  ballot.  (People  ex 
rel.  v.  uhaw,  1&3  N.Y.  493;  People 
ex  rel.  v.  President,  144  N.Y.  616; 
banner  v.  Patton,  155  111.  553: 

Cole  v.  Tucker,  164  tiaaa.  486.) 

"This  statute  does  not  prevent  the 
free  exercise  of  suffrege.  The  voter 
is  left  free  to  vote  for  whom  he 
pleases.  Nor  does  the  statute 
permit  any  power,  'civil  or  military', 
to  interfere  'to  prevent  the  free 
exercise  of  the  right  of  suffrage.* 

Under  this  statute,  when  the  voter 
goes  to  the  quietude  of  his  booth  to 
vote  he  has  the  absolute  and  unquali- 
fied right  to  vote  for  whom  he  pleases." 


lion.  Henry  C.  Salve  ter 
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It  Is  the  opinion  of  this  department  that  the  candidate 
for  sheriff  in  the  instant  case  cannot  have  his  name  printed  on 
the  official  ballot  unless  he  complies  with  Section  10241,  H.3. 
i«o.  1929,  We  do  not  think  the  County  dark  has  any  authority 
to  accept  the  *5.00  filing  fee  and  place  his  name  on  the  ballot 
as  an  independent  candidate. 


respectfully  submitted. 


OLLIYijH  W.  SOL  AM, 

assistant  attorney  General. 


APPitOVSD: 


JG®r;Vi:6Fi^i,  Jr., 

(Acting)  attorney  General. 


OWN: AH 


SL  -JCTIONS: 


Interpretation  of  Section  10241,  Revised 
Statutes  Missouri  1929 


August  26,  1936 


Honorable  Henry  C.  Salveter 
Prosecuting  Attorney 
Pettis  County 
Seda  1 1 a 1 s a a;  r 1 


Dear  Sir: 


This  department  is  In  receipt  of  your  letter  of 
August  20,  requesting  an  Interpretation  of  Section  10241, 
Revised  Statutes  Missouri  1929,  as  It  refers  to  a candidate 
for  the  office  of  sheriff,  on  the  following  two  questions: 

1 Who  Is  competent  to  sign  a certificate 
of  nomination  under  this  section,  and 

2 To  what  election  do  the  words  of  this 
statute,”at  the  last  preceding  election” 
refer. 


Section  10241,  Revised  Statutes  Missouri  1929,  pro- 
vides: 


"The  certificate  of  nomination  of  a 
candidate  selected  otherwise  than  by 
a primary  shall  be  signed  by  electors 
resident  within  the  district  or  politi- 
cal division  for  which  the  candidate 
Is  presented,  to  a number  equal  to  two 
per  cent,  of  the  entire  vote  cast  at  the 
last  preceding  election  In  the  state, the 
county  or  other  division  or  district  for 
which  the  nomination  is  made;  provided 
that  said  signers  shall  declare  in  said 
certificate  that  they  are  bona  fide 
supporters  of  the  candidate  sought  to 
be  nominated  and  have  not  aided  and 
will  not  aid  in  the  nomination  of  any 
other  candidate  for  the  same  Office. 
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In  the  case  of  State  ex  rel.  Preiss  v.  Selbel  295 
do.  607,  1.  c.  624,  the  Supreme  Court  saldt 

’’Section  4811  provides  for  the  nomi- 
nation of  candidates  for  public  offices 
otherwise  than  by  a primary  election. 

If  electors  resident  within  a district 
or  political  division  of  the  State,  to 
a number  equal  to  one  per  cent  of  the 
entire  vote  cast  at  the  last  preceding 
election  in  the  State,  county  or  other 
political  division,  desire  to  nominate 
one  or  more  candidates  for  public 
offices,  to  be  filled  by  election, the 
right  to  nominate  them  and  have  their 
names  printed  on  the  ballots  is  guaran- 
teed in  the  manner  prescribed  by  this 
section  of  the  statutes.  The  candidates 
so  nominated  may  be  those  already 
nominated  by  one  of  more  of  the  political 
parties,  so  that  under  this  section  electors 
may  nominate  candidates  of  the  various 
political  parties  and  have  their  names 
printed  on  the  ballots.  This  authorizes 
electors  to  act  independently  of  all 
political  parties.  In  other  words,  a 
ticket  so  nominated  would  be  a non- 
partisan or  non-political  ticket.  The 
only  restriction  upon  such  nomination 
is  that  the  electors  signing  a certificate 
of  nomination  oust  declare  in  the 
certificate  that  they  are  bona-fide 
supporters  of  the  candidate  sought  to  be 
nominated,  and  have  not  aided  and  will 
not  aid  in  the  nomination  of  any  other 
candidate  for  the  same  office.” 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  only  those  electors  are  qualified  to  sign 
the  certificate  of  nomination  who  have  not  aided  and  do  not 
intend  to  aid  in  the  nomination  of  any  other  candidate  for 
the  same  office.  In  other  words,  if  an  elector  voted  for 
some  other  candidate  for  sherif  ’ In  the  primary  election  he 
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Is  not  qualified  to  sign  the  certificate  of  nomination. 

We  are  further  of  the  opinion  that  the  words  of 
the  statute, "at  the  last  preceding  election,"  refer.  In 
this  Instance,  to  the  last  preceding  election  for  the 
office  of  Sheriff  of  Pettis  County. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 


JWH:LC 


OFFICERS — SOLDIERS*  The  personal  and  real  property  of 

members  of  the  R»  0*  T.  C»  Is  subject 
to  taxation  In  thl3  State* 


Septonfcer  17,  1936 


Honorable  William  H.  Sann 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Sir* 


*e  acknowledge  receipt  of  your  letter  of  September 
9,  1936,  and  the  enclosed  letter  from  the  State  auditor. 
Your  request  roads  as  follows : 

n,i'he  letter  herewith  encloeod  Is  self- 
explanatory*  It  seems  that  the  city 
assessor,  who  Is  also  deouty  county 
assessor,  wishes  to  know  whether  or 
not  he  should  assess  the  personal 
property  belonging  to  members  of  the 
n.  0.  T.  C.  M 


Article  X,  Section  6,  Missouri  Constitution  oro- 
vldes  : 


"The  property,  real  and  personal  of 
the  State,  counties  and  other  munic- 
ipal corporations  and  cemeteries, 
shall  be  exempt  from  taxation*  .uots 
in  Incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any 
such  city  or  town,  to  the  extent  of 
one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns, 
to  tho  extent  of  five  acres,  with 
the  buildings  thereon,  may  be  exempted 
from  taxation,  whai  the  samo  are  used 
exclusively  for  religious  \70rship,  for 
schools,  or  for  ourposes  ourely  char- 
itable; also,  such  property,  real  or 
personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural 
societies:  Provided.  That  such  ex- 
emptions shall  be  only  by  general  law*" 
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Article  X,  Section  7,  Misso  ri  Constitution  provides* 

"All  laws  exempting  property  from 
taxation,  other  than  the  property 
above  enumerated,  shall  be  void*” 

Section  9742  H*  S.  Mo*  1929,  orovides : 

"For  the  support  of  the  government 
of  the  state,  tho  payment  of  the 
Public  debt,  and  the  advancement 
of  the  public  Interest,  taxes  shall 
be  levied  on  all  property,  real  and 
personal,  except  as  stated  In  the 
next  section* ” 

Section  9743  K*  S.  Mo*  1929  provides  in  nart: 

"The  following  subjects  are  exempt 
from  taxation*  First,  all  persons 
belonging  to  the  army  of  the  United 
States;  second,  lands  and  lots,  pub- 
lic buildings  and  structures  with 
their  furniture  and  equipments,  be- 
longing to  tho  United  States; 

Section  9743,  supra.  Is  silent  as  to  exempting  the 
personal  property  of  members  of  the  R*  0*  T*  C*  Exemp- 
tion of  United  States  soldiers  and  United  States  property 
does  not  exempt  the  personal  property  of  the  soldier* 

At  best  it  could  only  exempt  the  soldier  from  a noil  tax* 
In  an  opinion  rendered  by  this  department,  July  7,  1933, 
to  State  Auditor  Forrest  Smith,  we  held  that  even  where 
the  Legislature  exempts  property  leased  by  tho  State  for 
military  purposes,  such  an  act  of  the  Legislature  is 
unconstitutional  because  it  purports  to  make  statutory 
exemptions  not  permitted  in  the  Constitution- 

In  State  ex  rel*  Union  Electric  Light  and  Power 
Company  v*  linker,  293  S.  W*  399;  316  Mo*  853,  1*  c*858, 
the  Supreme  Court  said* 

"It  Is  tho  well  settled  policy  of  our 
law  that  taxes  shall  be  levied  and 
collected  for  public  purposes  on  all 
property  within  the  territorial  Juris- 
diction of  the  State,  except  that  ex- 
pressly enumnrated  as  exemnt*" 


Hon*  Wm*  H*  Sapp 
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In  tho  City  of  Kansas  v.  The  Kansas  City  Nodical 
College,  20  S.  V».  35;  111  M o*  141,  the  Supreme  Court 
hold  that  the  constitutional  exemption  to  a medical 
college  building  did  not  extend  to  personal  rroporty 
used  in  the  building  and  devoted  to  school  purnoses* 

Sdctlon  9756  R.  S*  Mo.  1 29,  provides  in  part: 

"The  assessor  or  his  deputy  or  dep- 
uties shall  between  the  first  day 
of  June  and  January,  and  after 
being  furnished  with  the  necessary 
books  and  blanks  by  tho  county  clerk 
at  the  expense  of  the  county,  oroceed 
to  take  a list  of  the  taxable  per- 
sonal oroperty  in  his  county,  town 
or  district,  and  assess  the  value 
thereof,  •»>  * * *•" 

licet  ion  9745  H*  S.  Mo*  1929,  provides: 

"All  personal  property  of  whatever 
nature  and  character,  situate  in 
a county  other  than  the  one  in 
which  the  owner  resides,  shall  be 
assessed  in  the  county  where  the 
owner  resides,  except  as  otherwise 
provided  by  section  9763;  and  all 
notes,  bonds  and  other  evidences  of 
debt  made  taxable  by  the  laws  of  this 
state,  held  in  any  state  or  terri- 
tory other  than  that  in  which  the 
owner  resides,  shall  be  assessed  in 
the  county  where  the  owner  resides; 
and  the  owner,  in  listing,  shall 
specifically  state  in  what  county, 
state  ,pr  territory  it  is  situate  or 
h*  Id. 


CONCISION. 


The  assessors  duty  1s  to  assess  all  personal  prop- 
erty in  the  State*  Of  course  he  is  to  assess  only 
taxable  property*  The  Constitution  enumerates  the 
proporty  exempt  from  taxation*  The  ■JUtreme  Court  has 
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held  consistently  that  the  Legislature  cannot  exempt 
property  not  exempted  by  the  Constitution*  Since  the 
Legislature  suffers  this  limitation,  it  follows  that 
the  assessor  is  also  guided  in  his  duties  by  constitu- 
tional exemptions,  and  all  legislative  exemptions  which 
be  constitutional* 

It  is  true  that  United  States  property,  pursuant 
to  the  Constitution  and  Statutes,  is  not  subject  to 
taxation  in  this  State*  It  does  not  follow  from  this 
exemption  that  the  property  of  a soldier  is  thus  exempted* 
Federal  property  and  individual  property  are  not  con- 
fused because  an  individual  becomes  a soldier*  The 
soldier’s  property,  in  his  possession,  care  and  custody, 
which  is  supplied  by  the  i'oderal  Government  remains  the 
property  of  the  Federal  Government  and  Is  not  subject  to 
taxation  in  this  State*  The  soldier’s  property  which 
the  Federal  Government  gives  to  him  outright,  or  which  he 
accumulates  by  his  initiative  belong  to  him  individually* 

The  cases  in  this  State  hold  that  before  any  exemp- 
tion from  a tax  on  property  can  be  asserted  with  legal 
sanction,  said  exemption  must  be  specifically  enumerated 
in  the  Constitution  and  Statutes,  and  where  enumerated 
in  the  Statutes  the  exemption  must  follow  the  Constitu- 
tion* 


We  find  no  constitutional  or  statutory  provision 
expressly  authorizing  an  exemption  of  taxation  on  either 
real  or  personal  proDerty  belonging  to  members  of  the 
Reserve  Officers  Training  Corp*  There  is  no  more  reason 
for  such  an  exemption  than  for  the  exemption  of  the  oer- 
sonal  property  of  a medical  school  used  exclusively  for 
school  purposes* 

This  department  is  of  the  opinion  that  the  assessor's 
duty  is  to  assess  all  property  in  the  State  including  the 
personal  and  real  property  belonging  to  member  of  the 
Reserve  Officers  Braining  Corp* 


Respectfully  submitted 


APPRWLDl 


WM.  OHR  SAWY1.RS 

Assistant  Attorney  General* 


JOHrt  W.  HOFi  MAH,  Jr. 
(Acting)  Attorney  General* 
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PUBLIC  OFFICERS:  County  Surveyor  cannot  hold  office  cf  County 

Administrator  of  W.  P.  A* 


January  21. , 1936. 


Hon.  Louis  Schneider, 
i residing  Jud^e  of  county  court, 
vernon  county, 

Horton,  kissouri. 


Dear  oir: 


Hiis  department  is  in  receipt  of  your  letter  of 
January  10  wherein  you  request  an  opinion  on  the  following 
matter : 


"On  December  30,  1935,  1 wrote 
you  requesting  an  opinion  as  to 
whether  a county  iiurveyor-elect 
can  legally  hold  a federal 
remunerative  appointment . 

"The  County  Surveyor  of  Jernon 
County  has  accepted  an  appointment 
aa  County  Administrator  of  the 

4th  District,  state  of  ^.J.8- 

sourl . 

"«e  believe  that  this  men  cannot 
lawfully  hold  this  l ederal  and 
elective  county  office  at  the  same 
time. 

"However,  before  talcing  any  action, 
we  will  appreciate  the  opinion  from 
the  attorney  General  regarding  the 
same. " 


On  *ay  £2,  1935,  this  department  rendered  an  opinion 
to  the  Honorable  Joseph  k.  bone,  Prosecuting  Attorney  of 
Audrain  County,  kexico,  ko.,  wherein  the  question  of  a person 
holding  the  office  of  Public  Administrator  of  the  county  and 
assistant  Postmaster  was  discussed,  a copy  of  which  opinion 
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is  herewith  enclosed.  You  will  note  thst  it  was  the  con- 
clusion of  this  department  that  the  holding  of  the  two 
offices  was  violative  of  oection  a,  -jrticle  XIV  of  the 
Constitution  of  tissouri,  anu  several  decisions  are  cited 
in  support  thereof.  The  reason,  logic  and  lew  as  applied 
in  the  enclosed  opinion  should  be  applicable  to  the  case 
now  under  consideration;  however,  the  County  surveyor  is  a 
public  officer,  duly  elected  as  other  county  officers. 

tie  call  your  attention  to  the  fact  that  the  County 
Surveyor  of  your  county,  in  being  appointed  County  Adminis- 
trator  of  the  Works  Irogress  administration,  is  evidently 
receiving  his  appointment  by  virtue  of  section  401,  Chapter 
8,  U.S.C.A. , entitled  ’’Public  Builuings,  Property,  and  sorks", 
which  is  in  part  as  follows: 

"(a)  To  effectuate  the  purposes  of 
this  chapter,  the  ] resident  is  hereby 
authorized  to  create  a Federal  .iner- 
gency  Administration  of  i’ublic  Works, 
all  the  powers  of  which  shall  be 
exercised  by  a Federal  iinerr.ency  Ad- 
ministrator of  Public  Works  (hereafter 
referred  to  as  the  ’Administrator’), 
and  to  establish  such  agencies,  to 
accept  and  utilize  such  voluntary 
and  uncompensated  services,  to  appoint, 
without  regard  to  the  civil  service 
laws,  such  officers  and  employees,  and 
to  utilize  such  lederal  officers  ^nd 
employees,  ana,  with  the  consent  of 
the  ut^te . such  ovate  and  local  oil leers 
UiiA  employees  at  ua.  mfay  finu  necessary, 
to  prescribe  their  authorities,  duties, 
responsibilities,  and  tenure,  and, 
without  regard  to  chapter  13  of  Title 
b,  to  fix  the  compensation  of  any 
officers  and  employees  so  appointed. 

The  £ resident  _iay  delegate  any  of  his 
functions  end  powers  under  this  chapter 
to  such  officers,  agents  and  employees 
as  he  may  designate  or  appoint." 

The  above  section  does  not  undertake  to  accept  and 
utilize  such  state  and  local  officers  arid  employees  •-here 
employment  of  the  same  would  be  contrary  to  a statute  or 
constitutional  provision  of  the  state.  It  expressly  provides 
that  consent  to  accept  sane  must  first  be  obtained  from  the 
state,  end  in  viev;  of  Section  4,  .rticle  XIV,  of  the  Constitu- 
tion, supra,  such  consent  would  be  impossible. 
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.v'e  are,  therefore,  of  the  opinion  that  it  is 
violative  of  Section  4,  Article  XIV,  of  the  Constitution 
of  Missouri  for  a nerson  to  hold  the  office  of  County 
Surveyor  and  the  office  of  County  Administrator  of  the 
Works  irogress  Adi'-inistrstion. 


Respectfully  subndtted, 


oLLI  * <i.  NOUfib , 

.assistant  attorney  General. 


-uiHOViii): 


‘Jr.  ," 

(acting)  attorney  General. 
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SaLES  TAX:  Sales  made  by  stationery  store  of  St.  Louis  University  net 
subject  to  taxation. 


September  17,  1936. 


Hev.  /ilphonse  M.  Lchwitalla,  J.J., 

Dean  St.  Louis  University  School  of  liedicine, 
1402  South  Grand  Boulevard, 

St.  Louis,  Missouri. 


Dear  Father  Jchwitalla: 


This  department  is  in  receipt  of 
your  letter  of  September  15  requesting  an  opinion  as  to  whether 
sales  made  by  the  stationery  store  conducted  by  st.  Louis 
University  are  subject  to  the  sales  tax.  In  this  connection, 
we  have  at  hand  correspondence  between  you  and  your  attorney 
and  the  otate  auditor  wherein  it  was  determined  by  the  state 
auditor  that  these  sales  were  subject  to  the  ^ct. 

We  further  note  in  your  letter  of  Octo- 
ber 18,  1935  to  Lr.  G.H.  Bates,  Sales  Tax  oupervisor,  that  these 
stores  are  owned  by  the  University  and  orgunized  on  a non-profit 
plan,  assuming  these  facts  to  be  true,  it  is  our  conclusion 
that  sales  made  by  the  stationery  store  are  not  subject  to  the 
sales  tax  for  the  following  reesone: 

Section  1,  subsection  (c),  Laws  of  Missouri 
1935,  p.  413,  provides:  . 

"’Business'  includes  any  activity 
engaged  in  by  any  person,  or 
caused  to  be  engaged  in  by  him, 
with  the  object  of  gain,  benefit 
or  advantage,  either  direct  or 
indirect  and  the  classification 
of  which  business  is  of  such 
character  as  to  be  subject  to  the 
terms  of  this  ^.ct.  The  isolated 
or  occasional  3ele  of  tangible 
personal  property,  service,  substance 
or  thing,  by  a person  not  engaged 
in  such  business  does  not  constitute 
engaging  in  business,  within  the 
meaning  of  this  act." 
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It  is  clear  from  this  definition  of  the  term  "business" 
that  a store  organized  and  operated  on  a non-profit  basis  for  the 
benefit  of  students  rould  not  be  within  the  intent  or  contempla- 
tion of  this  section  of  the  ^ct.  It  was  obviously  the  intention 
of  the  Legislature  to  subject  to  taxation  only  those  sales  made 
with  the  object  of  gain,  benefit  or  advantage,  and  sales  not  so 
made  cannot  be  construed  to  be  within  the  meaning  or  the  intent  of 
the  ,vct  • 


however,  there  is,  in  our  opinion,  a further  reason  why 
these  sales  are  exempt  from  taxation  under  thl3  Act.  Jectlon  45 
Laws  of  Missouri  1935,  p.  426,  provides: 

'In  addition  to  the  exemptions 
under  section  3 of  this  Act 
there  shall  also  be  exempted 
from  the  provisions  of  this  Act 
all  sales  mode  by  religious, 
charitable  and/or  Eleemosynary 
Institutions,  in  the  conduct 
of  the  regular  religious, 
charitable  and/or  eleemosynary 
functions  and  activities." 


In  the  case  of  Jackson  v.  Phillips,  14  ^llen  (Mass.)  539, 
the  Court  said : 


charity,  in  the  legal  sense, 
nay  be  more  fully  defined  as  a 
gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit 
of  en  indefinite  number  of  persons, 
either  by  bringing  their  minds  or 
hearts  under  the  influence  of 
education  or  religion,  by  reliev- 
ing their  bodies  from  disease, 
suffering  or  constraint,  by 
assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or 
maintaining  public  buildings  or 
works  or  otherwise  lessening  the 
burdens  of  government." 

Judge  Van  Valkenburgh,  in  the  case  of  Gossett  v.  dwinney, 
53  F.  (2d)  773,  said  with  reference  to  the  above  citetion: 

"Many  more  definitions  and  cita- 
tions of  the  3ame  general  character 
might  be  added,  but  the  foregoing 
would  seem  to  be  sufficient  to 
establish  the  general,  as  well  as 
the  specific,  holding  and  policy  of 
Missouri. " 
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While  these  definitions  of  the  word  ’’charity'1  tend  to 
substantiate  the  modern  conception  that  activities  of  an  educa- 
tional nature  are  necessarily  charitable  in  character,  perhaps 
the  case  best  illustrative  of  this  proposition  is  the  case  of 
Trustees  of  Washburn  College  v.  O’Hara,  90  P.  234,  wherein  it  is 
suld : 

'The  advantages,  direct  and 
indirect,  which  the  highly  edu- 
cated citizen  imparts  to  the 
general  public  cannot  be 
estimated.  Uvery  advancement 
made  in  the  scientific,  mechanical, 
moral,  literary  or  other  pursuits 
of  life  adds  to  the  general  sum 
of  human  knowledge,  comfort  and 
happiness,  as  higher  education 
increases,  civilization  advanoes. 

The  elevating  and  benefioient 
influences  which  the  general 
public  receives  from  educational 
sources  make  every  citizen  a 
beneficiary  thereof  and  furnish 
complete  justification  for  placing 
every  educational  trust  not  strictly 
private  and  having  increased 
learning  for  it3  object  in  the 
category  of  public  charities.” 


C0KCLUJI0K 

In  view  of  the  fact  that  the  stationery  store  in  question 
is  operated  on  a non-profit  basis  for  the  benefit  of  students  of 
Lt.  Louis  University,  and  in  view  of  the  further  fact  that  it  is 
Intimately  connected  with  and  a part  of  the  activities  of  3t.  Louis 
University,  it  is  our  opinion  that  by  reason  of  Lection  1,  subsection 
(c)  and  Lection  45,  Laws  of  Missouri  1935,  p.  413,  sales  made  by 
this  store  are  exempt  from  the  provisions  of  this  Act. 


Hespectfully  submitted, 


JOHH  W.  hOJIMAlI,  Jr., 
assistant  attorney  General. 


aPPHOYLD: 
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HOY  jicKITTHlCK, 
Attorney  General. 


KORTGAGiiiS  AND  DEEDS  GF  TRUST;  If  securing  a series  of  over 

#100, 000,  may  be  released  without 
production  or  notes  under  section 
3080,  Laws.  lio.  1953 , p.  194. 


^ay  11,  1936. 


Hon.  Oliver  Senti, 
Associate  City  Counselor, 
City  Hall, 

St.  Louis,  Llssouri. 


Dear  Sir: 


This  acknowledges  receipt  of  your  letter  which 
is  as  follows: 


w.ie  have  an  inquiry  from  the  recorder 
of  Deeds  as  to  whether  he  can  release 
a deed  of  trust  without  the  production 
of  the  notes,  under  the  circumstances 
set  out  in  the  enclosed  letter  from 
*-r.  Aiumett  Garter  of  Carter  and  Jones. 

"«ill  you  please  advise  the  City  Counselor 
if,  in  your  opinion,  it  is  the  duty  of  the 
Recorder  of  i>eeds  tc  comply  with  Lr.  Carter’s 
request  and  enter  the  full  release  of  the 
deed  of  trust  without  the  notes  being  pro- 
duced? " 

Attached  to  the  same  is  a letter  from  Lx.  Emmet  T. 
Carter  of  Carter  & Jones  setting  out  the  facts,  which  we  under- 
stand to  be  as  follows: 

The  Leader  Building  Company  is  a corporation  and 
it  executed  a deed  of  trust  on  real  estate  located  in  Missouri 
whereby  a eerier  of  note*  aggregating  *2, 500, COO  is  secured. 

The  deed  of  trust  aforesaid  emressly  provides  that  the 
trustee,  the  l ercantile-Cocrerce  Bank  and  Trust  Company,  shall, 
upon  demand  of  the  mortgagor,  execute  such  deeds  or  instru- 
ments es  may  be  necessary  to  vest  the  property  covered  by  the 
deed  of  trust  5n  the  r-ortgagor,  end  further  provides  that  the 
trustee  therein. may  enter  satisfaction  of  the  indenture  upon 
the  records  without  production  of  the  notes  or  coupons  so 
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secured  by  said  deed  of  trust,  and  provides  that  the  presi- 
dent or  vice-president  of  the  j^ortgagor  shall  make  and  file 
with  the  recorder  affidavits  stating  that  all  the  notes  so 
secured  nave  been  paid  or  that  sufficient  funds  have  been 
deposited  with  the  trustee  to  pay  all  tiie  notes  outstanding 
and  unpaid,  and  taut  said  money  is  deposited  for  the  express 
purpose  of  paying  said  notes  when  the  same  shall  be  presented 
for  payment  to  the  said  trustee,  5aid  deed  of  trust  further 
authorizes  the  mortgagor  to  make  prepayment  of  the  said  notes. 

a deed  of  release  has  been  executed  by  the  mortgagee 
or  beneficiary  which  complies  with  all  the  requirements  of  the 
deed  of  trust  and  follows  the  course  as  authorized  by  said 
deed  of  trust  as  above  set  forth,  and  attached  to  said  release 
deed  are  affidavits  stating  that  all  of  the  notes  so  secured 
have  either  been  paid  or  that  the  money  necessary  to  pay  them 
in  full  has  been  deposited  with  the  trustee  for  the  express 
purpose  of  paying  the  said  notes  in  full  when  the  same  shall 
be  presented  to  the  trustee  for  payment. 

.section  3083,  R.  3.  mo.  19E9,  was  repealed  in  1953 
and  a new  Section  3083  was  enacted  (Laws  or  Missouri,  1953, 
page  194),  the  pertinent  parts  of  which  latter  statute  are  as 
follows: 

"Y/henever  any  mortgage  or  deed  of  trust 
heretofore  or  hereafter  executed,  providing 
for  the  issue  of  a series  of  notes  or  bonds 
aggregating  one  hundred  thousand  dollars  or 
more  not  including  interest  or  interest  notes 
or  coupons  secured  in  whole  or  in  part  by 
property  located  in  this  state,  by  its  terms 
confers  authority  upon  the  trustee  or 
trustees  therein  named,  or  either  of  them, 
to  release  the  property  or  any  part  thereof 
encumbered  by  any  such  mortgage  or  deed  of 
trust  from  the  lien  thereof,  such  release 
may  he  so  made  ax;d  it  shall  be  the  duty  of 
the  recorder  or  deeds  of  the  county  in  which 
the  property  is  released  from  such  itortgage 
or  deed  of  trust  shall  be  situated  to  accept 
and  record  in  the  proper  records  any  deed  of 
release  executed  and  duly  acknowledged  by 
such  trustee,  pursuant  to  the  authority  con- 
ferred by  such  .mortgage  or  deed  of  trust, 
releasing  the  whole  or  any  part  of  such 
mortgaged  property,  without  the  notes  or 
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bonds  or  coupons  secured  by  such  mort- 
gage or  desd  of  trust  being  produced: 
provided,  however . that  no  such  release 
shall  be  made  unless  such  mortgage  or  deed 
of  trust  shall  contain  a provision  requir- 
ing that  the  amount  due  under  the  mortgage 
or  deed  of  trust  or  the  amount  of  money 
or  other  consideration  received  fro„i  the 
sale  of  the  property  described  in  such  re- 
lease or  such  portion  thereof  as  may  be 
stipulated  in  such  mortgage  or  deed  of 
trust  shall  be  deposited  with  some  bank- 
ing firm  or  banking  corporation  or  trust 
comrany  named  in  such  mortgage  or  deed  of 
trust  for  the  benefit  of  the  holders  of  such 
notes  or  bonds." 

Doubtless  the  reason  for  your  inquiry  is  because  Section 
3078,  Laws  of  1933,  page  196,  provides  that  the  notes  secured  by 
a deed  of  trust  on  realty  shall  be  produced  and  cancelled  or  that 
affidavits  be  made  and  attached  as  therein  specified,  in  order  to 
release  such  deed  of  trust,  and  if  this  latter  section  is  to  be 
given  its  literal  effect,  it  would  see,.,  to  be  inconsistent  with 
the  provisions  of  section  5083,  supra,  but  section  3078  is  a 
general  law  and  must  yield  to  the  provisions  of  section  3083  as 
to  the  class  of  securities  mentioned  in  the  latter  section. 

The  purpose  of  the  Legislature  is  apparent  to  be  that 
the  provisions  of  section  3078,  supra,  shall  apply  and  govern  the 
release  of  all  deeds  of  trust  except  the  class  defined  by  Section 
3083,  but  shall  not  apply  as  to  such  latter  class.  By  this  con- 
struction effect  is  given  to  both  sections,  and  if  Section  3078 
were  interpreted  as  governing  ths  release  of  all  deeds  of  trust, 
then  section  3083  would  be  devoid  of  meaning. 

In  interpreting  statutes  the  courts  construe  them  so  that 
each  act  passed  shall  have  effect  if  the  same  can  reasonably  be 
done.  Different  sections  of  a statute  under  construction  bearing 
on  the  same  subject  matter  must  be  harmonized  if  possible. 

In  the  case  of  State  v.  Jrreeland , 300  s.  4f.  675,  1.  c- 
677,  the  court  says: 

"When  different  sections  of  the  statute 
bear  on  a subject,  it  is  a rule  of  construc- 
tion that  such  sections  must  be  harmonized 
if  possible.” 
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Ana  apparently  conflicting  provisions  of  a statute 
must  be  reconciled  if  possible  with  the  general  legislative 
purpose. 

In  the  case  of  wysart  v.  oity  of  at.  Louis,  11  a,  w. 
(2d)  1045,  1.  c.  1050,  the  court  says; 

"It  is  the  duty  of  the  court  in  constru- 
ing statutes  which  appear  to  be  in  con- 
flict to  reconcile  them  if  possible  with 
the  general  legislative  purpose." 


CONCLUSION 


In  the  light  of  the  above,  it  is  our  opinion  that 
Section  3083  governs  as  to  the  release  of  deeds  of  trust  of  the 
class  of  securities  mentioned  therein,  and  as  to  such  classifi- 
cation of  securities  Section  5078  does  not  apply,  and  that 
under  the  facts  set  forth  above  as  the  basis  of  this  opinion, 
the  deed  of  trust  being  considered  is  within  the  classification 
covered  by  section  3063,  and  that  it  is  the  duty  of  the 
Recorder  of  Leeds  of  the  county  in  which  the  property  securing 
said  debt  is  located  to  accept  and  record  in  the  proper  records 
the  deed  of  release  which  has  been  executed  and  duly  acknowledged 
by  said  trustee  pursuant  to  the  authority  conferred  by  said 
mortgage  or  deed  of  trust,  and  that  the  same  should  be  done 
without  the  production  before  nim  or  cancellation  by  him  of  the 
notes  or  bonds  or  coupons  secured  by  such  mortgage  or  deed  of 
trust. 


Yours  very  truly. 


DtvAKE  WATSON, 

Assistant  Attorney  General. 


APPROVED: 


JOHN  /.  HOtFLAi',  Jr., 
(Acting)  Attorney  General. 


D.V:HR 


RECCmbEk : 


In  cities  of  600,000  inhabitants  cr  mori,  and  in 
adjoining  counties,  the  recorder  shall  identify  ana 
stamp  notes  or  bonds  secured  if  lien  is  intenued  to 
be  created  on  real  estate. 


July  24,  1936. 


Honorable  Oliver  henti , 
iiescciate  City  Counselor, 
3t.  Louis,  Missouri. 


ueur  dir: 


..e  acknowledge  your  request  of  July  21st,  which 
is  as  follows: 

"Enclosed  is  a letter  from  Buuer  &. 

Buder  in  reference  to  a supplemental 
indenture,  extending  the  time  of  pay- 
ment and  reducin_  the  rate  of  interest 
(pursuant  to  a federal  decree  in  t 
proceeding  under  Section  77  of  the 
Bankruptcy  ^ct)  on  bonds  secured  by  a 
mortgage  (the  original-  indenture ) , 
which  has  been  submitted  to  the 
Recorder  cf  Deeds  for  recording  with- 
out presenting  for  identification,  in 
accordance  with  Section  3096-B,  Lawe 
of  Missouri  1933,  page  192,  new  bonds, 
which,  under  the  decree,  are  to  be  dis- 
tributed to  holders  of  and  in  exchange 
for  the  bonds  secured  by  the  original 
indenture. 

"It  is  the  contention  of  the  Recorder 
of  weeds  that  while  the  lien  is  created 
by  the  ori^Lnal  indenture  and  not  by 
the  supplemental  indenture,  the  purpose 
of  section  3096-B  is  to  Identify  the 
evidences  of  aebt  secured  by  the  mort- 
gage or  original  indenture,  und  since 
the  new  bonds  are  to  be  substituted  for 
the  original  ones,  they  thereby  become 
the  holders*  only  evidence  of  the  debt 
secured  by  the  original  indenture,  and 
that  unless  the  new  bonds  are  identified 
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in  the  manner  prescribed,  by  the  statute. 

Its  purpose  is  defeated. 

"Since  the  question  involves  the  con- 
struction of  a State  lav  , the  Recorder 
should  be  guided  by  your  interpretation 
of  its  ter^s,  and  I respectfully  request 
that  you  advise  the  City  Counselor 
whether,  in  your  opinion,  the  Recorder 
of  Deeds  can  lawfully  require  the  pro- 
duction of  the  new  bonds  for  certifica- 
tion before  recording  the  supplemental 
indenture,  so  that  we  can  advise  him 
accordingly. 

"kr.  <Y.  i.  Crowdus,  of  Ruder  & Buder, 
will  be  in  Jefferson  City  on  .'ednesday, 
and  would  like  to  submit  his  views  con- 
cerning the  matter  for  your  consideration." 

Section  3096b,  as  found  in  the  Laws  of  kissouri,  1933 
page  191,  in  part,  is  as  follows: 

"In  all  cities  in  this  State  which  now 
have,  or  which  may  hereafter  have 
600,000  inhabitants  or  ^ore,  and  in 
counties  adjacent  to  such  cities,  when 
any  mortgage  or  deed  of  trust  or  other 
instrument  intended  to  create  a lien 
upon  real  estate  to  secure  the”"payment 
of  a debt  or  obligation  evidenced  by 
an  instrument  or  instruments  in  writing, 
shall  be  filed  for  record,  the  instru- 
ment or  instrument  s representing  tbe 
principal  of  such  debt  or  obligation 
or  any  part  thereof  shall  be  presented 
to  the  recorder  of  deeds  at  the  time 
of  such  filing  for  record,  or  in  case 
3 id  mortgage  or  deed  of  trust  or  other 
instrument  is  to  be  filed  in  more  than 
one  county  then  to  the  recorder  of  the 
county  where  first  filed,  and  the 
recorder  shall,  for  the  compensation 
of  ten  cents  for  each  of  the  first  four 
(4)  of  such  instruments  identified  by 
him  end  two  cents  for  each  additional 
instrument  identified  by  him,  stamp  or 
write  upon  each  such  instrument  evidenc- 
ing principal  so  secured  an  identifica- 
tion thereof  as  being  a note,  bond  or 
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other  evidence  of  debt  described  by 
such  iuorttage,  deed  of  trust  or  other 
instrument  of  security.” 

He  assume  tne  property  referred  to  is  in  the  City  of 
ot.  Louis,  which  has  u population  of  more  than  600,000  inhabitants, 
and  therefore  said  section  applies. 

It  will  be  noted  that  said  section  applies  to  trans- 
actions where  it  is  ”intended  to  create  a lien  upon  real  estate.” 

The  Supplemental  indenture  under  consideration  here  is 
the  instrument  bearing  date  of  April  15,  1936,  between  Iftiited 
Post  Offices  Corporation,  a ^eluware  corporation,  and  Chicr<go- 
2dge water  Postal  Building  Corporation,  an  Illinois  corporation, 
and  Chicago  Lawn  Postal  Building  Corporation,  an  Illinois  corpora- 
tion, and  Chicago-Cru.J.n  Postal  Building  Corporation,  an  Illinois 
corporation,  first  parties,  and  Irving  Trust  Company,  a New  York 
corporation,  and  Kobert  N.  Hawes  of  St.  Louis,  kissouri,  as 
trustees,  second  parties,  and  i-aymond  J.  Brown  of  Indianapolis, 
party  of  the  third  part. 

Section  1 of  .-article  IV  of  said  Supplemental  Indenture 
provides,  among  other  things,  the  following: 

"The  Company  and  the  associated  Companies 
hereby  ratify  and  confirm  the  prior  mortgage, 
conveyance  and  assignment  to  the  Trustees 
of  all  property  mentioned  or  described  in 
the  Original  ; ortgage  or  the  supplements 
thereto,  and  do  hereby  further  assure  that 
said  property  Is  and  has  been  mortgaged, 
pledged,  granted,  bargained,  sold,  aliened, 
released,  remised,  conveyed,  transferred , 
assigned,  and  warranted  unto  the  Trustees, 
their  successors  and  as  lgns,  to  have  and 
to  holu  for  the  purposes  and  upon  the  trusts 
provided  and  set  forth  in  the  original 
mortgage,  t s modified,  urn  ended,  and  altered 
by  this  Supplemental  Indenture,  said  pro- 
perty (exclusive  of  leases  the  ter*~s  of  which 
have  expired  prior  to  the  date  of  this 
Supplemental  indenture)  being  xuore  fully 
described  as  follows:  * * *" 

,.e  observe  that  on  page  22$  of  said  Supplemental  Indenture 
is  the  following  provision  under  subdivision  B of  section  3: 
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"All  other  property  of  whatsoever  kind 
or  description,  whether  real  or  personal, 

no v/  owned  or  which  may  at  any  tlx^e  here- 
after be  acquired  by  the  Company  or  the 
Associated  Companies,  and  whether  or  not 
expressly  conveyed,  mortgaged  or  pledged 
under  the  Indenture,  except  such  stocks  of 
nerehandise  and  other  personal  property  as 
shell  now  or  hereafter  be  owned,  held  or 
acquired  for  sale  In  the  ordinary  course 
of  business,  and  except  all  cash,  bills, 
notes,  and  accounts  receivable,  owned  or 
held  by  the  Company  or  the  Associated 
Companies.  AJ.1  such  other  property  not 
excluded  ss  aforesaid  from  the  lien  hereof 
shall,  as  herein  provided  and  by  indenture 
or  indentures  supplemental  hereto,  be  ex- 
pressly conveyed,  mortgaged  or  pledged  and 
delivered  to  the  Trustees  by  the  Company 
or  with  its  consent  by  anyone  on  its  behalf, 
nrovideu,  however,  that  the  failure  of  the 
Company” to  execute  and  deliver  such  sup- 
plemental indenture  or  indentures,  or  to 
deliver  any  of  said  property  to  the  Trustees, 
shell  not  affect  the  lien  hereof  thereon." 

By  this  latter  provision  the  supplemental  Indenture 
conveys 'not  only  the  property  which  is  now  covered  by  the 
primary  mortgage,  uad.  which  primary  mortgage  thia  mortgage  is 
supplemental  to,  but  it  provides  that  all  after-acquired  property 
is  subject  to  the  teri.s  of  this  mortgage.  By  this  provision 
an  equitable  lien  is  created  upon  the  after-acquired  property 
of  the  company. 

In  the  case  of  Clayton  v.  Gentle,  et  al. , 14  S.  *.  (2d) 
672,  the  court  says: 

"No  mortgage  on  efter-ucquired  property 
conveys  title  to  such  property.  All  it 
does  do  is  to  convey  an  equitable  lien, 
which  attaches  when  the  property  Is 
acquired,  ’/right  Bircher,  72  i!o. 

179,  37  Am.  Rep.  433;  Rutherford  v. 

Stewart,  79  Mo.  216;  (Mo.  App.)  Langford  v. 
i'anning  (J.  I.  Case  Threshing  Machine 
Co.,  Intervener),  7 S.  /.  (2d)  726, 

728. " 
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37  C.  J.,  page  315,  tar.  19,  states  the  following: 

"As  a general  rule  any  express  executory 
contract  in  writing,  based  upon  a valuable 
and  adequate  consideration,  whereby  one 
party  cleerly  indicates  an  intention  to 
charge  or  appropriate  so-e  particular 
property,  real  or  personal,  therein 
described  or  identified,  as  security 
for  a debt  or  other  oblige tion,  or  whereby 
one  party  proiuises  to  assign,  convey,  or 
transfer  the  property  ae  security  for  such 
a debt  or  obligation,  creates  an  equitable 
lien  upon  the  property  so  indicated  which 
is  enforceable  against  the  property  in  the 
hands,  not  only  of  the  original  contractor, 
but  also  of  hie  heirs,  persons  1 representa- 
tives, assign s,  or  purchasers  or  encumbrancers 
with  notice, " 

37  C.  J. , page  384,  Par,  32,  in  part,  is  as  follows: 

"But  where  the  parties  by  their  contract 
clearly  show  an  intention  to  create  a 
positive  lien  or  charge  upon  real  or  per- 
sonal property,  whether  then  owned  by  the 
contractor  or  not,  * * • it  attaches  In  equity 
as  a lien  or  charge  upon  the  particular  pro- 
perty as  soon  as  the  property  coiaes  into 
existence  or  the  contractor  acquires  a title 
thereto,  * * * 

In  bright  v.  Blrcher,  72  ^o.  179,  1.  c.  185,  the  court 
approvingly  quotes  from  Justice  Story  in  i ltchell  v.  .,'inslow, 
2 Story  630,  the  following: 

"’It  see— s to  .ae  the  clear  result  of  all 
the  authorities,  that  v/nenever  the  parties, 
by  their  contract,  intend  to  create  a 
positive  lien  or  charge,  either  upon  real 
or  personal  property,  whether  it  ie  then 
in  esse  or  not,  it  attaches  in  equity  as 
a lien  or  charge  upon  the  particular  property 
as  soon  as  the  assignor  or  contractor  aoquiree 
a title  thereto,  against  the  latter  and  all 
persons  asserting  a claim  thereto  under  him, 
either  voluntarily  or  with  notice,  or  in 
bankruptcy. " 


Honorable  Oliver  oenti 
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In  ilcQ,uie  v.  Peny,  58  lo.  56,  1.  c.  58,  the  court 

soys : 

"The  doctrine  hr  s long  been  settled, 
that  in  addition  to  the  actuel,  condi- 
tional conveyance  of  land,  which  con- 
stitutes a legal  mortgage,  courts  of 
equity  recognize  certain  other  liens 
arising  from  the  implied  agreement  of 
the  parties,  or  the  justice  of  the  case, 
but  not  depenuing  upon  any  express  transfer 
of  tne  title,  .these  c<re  termed  equitable 
mortgages,  ami  in  general  an  agreement  in 
writing  to  uive  a uiort^ge  * * * will 
create  a mortgage  in  equity,  or  a specific 
lien  on  the  property  so  mortgaged. " 

It  necessarily  follows  that  the  parties  intend  to  create 
a lien  upon  red  estate  by  including  in  the  Supplemental  Indenture 
the  provision  whereby  after-acquired  property  comes  within  the 
terms  of  the  mortgage  and  becomes  additional  security  for  the  pay- 
ment of  the  bonds. 


uundLuoiQU 


It  is  our-  opinion  that  by  the  ter  a of  the  Supplemental 
Indenture  in  question  the  perties  do  thereby  intend  to  create 
a lien  upon  real  estate,  and  said  Section  £096b,  supra,  provides 
that  at  the  time  of  the  filing  for  record  of  such  an  instrument 
in  the  City  of  St.  Louie,  there  shall  also  be  presented  to  the 
recorder  of  deeds  the  instrument  or  instruments  representing  the 
principal  of  sold  debt  or  obligation  secured,  and  it  becomes  his 
duty  to  identify,  stamp  or  write  upon  each  such  evidence  of  in- 
debtedness so  secured  an  identification  thereof  as  being  a note, 
bond  or  other  evidence  of  debt  described  by  ruch  :.iortgage,  deed 
of  trust  or  other  instrument  of  security. 

Tours  very  truly. 


wxs^aijti  wATSUcf, 

assistant  attorney  General. 


JTvKN  HOFFmai. , Jr., 
(Acting)  attorney  General. 


DtV : LH 


COUNTY  WARRANTS:  Under  County  Budget  Act  counties  can  protest 

warrants . 


/ 


v 

August  19,  1936. 


l£r.  Frank  D.  Shelble, 
County  Treasurer, 
Hillsboro,  Missouri. 


I 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  asking 
for  an  opinion  regarding  tax  exemption  warrants,  which  is  as 
follows: 


"Have  been  in  conversation  with  our 
local  County  Collector,  Mr.  William  C. 
Kerckhoff,  who  spent  the  last  two  days 
of  last  week  in  Jefferson  City  at  a 
collectors  convention,  and  he  advises 
me  that  in  a speech  or  talk  you  made 
before  the  convention,  you  stated  that 
County  Treasurers  are  not  permitted 
to  register  any  county  tax  anticipation 
warrants  of  any  character  whatsoever  under 
the  new  budget  law. 

’’Would  be  very  grateful  if  you  would  have 
your  office  write  me  advising  as  to  whether 
it  is  true  that  no  warrants  may  be  pro- 
tested, as  frankly,  we  have  been  registering 
warrants  which  bear  a six  per  cent  interest 
return  and  prior  interpretations  of  the 
law  in  regard  thereto  have  advised  me  that 
it  was  the  proper  method  of  handling  them. 

"Certain  it  is  however,  that  if  the  practice 
is  illegal,  this  office  wishes  to  immediately 
desist  and  would  appreciate  your  immediate 
response  to  this  query,  so  as  to  take  the 
matter  up  at  once  with  the  County  Court.” 


Hr.  F.D.  aheibel 
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In  1923  the  Legislature  passed  the  County  Budget  Act 
(Laws  of  Mo.  1933,  pp.  340  et  seq. ) , the  primary  purpose  of  which 
was  to  promote  efficiency  and  economy  In  county  government.  Under 
Section  2 thereof,  proposed  expenditures  are  classified  in  six 
classes,  each  class  hawing  priority  over  each  succeeding  class, 
but  in  reality  only  five  classes  are  mandatory,  the  office  of  the 
sixth  class  appearing  to  be  directory  as  to  any  surplus  remaining 
after  provision  has  been  made  for  the  other  five  classes. 

Section  22  of  the  County  Budget  Act  expressly  repeals 
oeetlons  9874,  9985  and  9986,  R.3.  Mo.  1929  insofar  as  they  conflict 
with  the  ^ct,  and  in  addition  any  other  sections  which  may  be 
in  conflict  therewith.  Prior  to  the  passage  of  the  Budget  ^.ct, 

Section  9874,  fl.B.  Mo.  1929  provided  for  the  apportionment  and 
subdivision  of  the  revenues  of  the  several  counties  of  the  State 
into  five  classes,  but  said  section  contained  no  provision  that 
each  class  should  have  priority  over  each  succeeding  class,  and 
there  was  no  provision  to  the  effect  that  if  the  priorities  were 
not  sacredly  preserved,  the  officers  participating  in  the  issuance 
of  warrants  contrary  to  the  Act  should  suffer  penalties. 

In  enacting  the  Budget  Act,  it  was  necessary  to  repeal 
Section  998S,  R.3.  Mo.  1929,  which  dealt  with  the  apportionment  of 
county  funds,  and  Section  9986,  which  dealt  with  the  manner  in  which 
the  County  Treasurer  was  to  keep  the  funds  in  his  hands. 

Sections  12139  and  12140,  R.o.  Mo.  1929  contain  the  proced- 
ure for  the  County  Treasurer,  in  keeping  a list  of  the  warrants 
Issued  and  the  manner  in  which  the  same  are  to  be  paid  out,  but  do 
not  appear  to  be  in  direct  conflict  with  the  Budget  Act.  There- 
fore, we  conclude  that  the  general  statutes  regulating  and  controlling 
funds  of  the  county  and  the  general  financial  set-up  of  the  county 
are  not  abolished  or  in  direct  conflict  with  the  County  Budget  Act; 
hence,  do  not  prevent  a county  from  Issuing  tax  anticipation 
warrants,  or  to  use  the  ordinary  parlance  of  a county  - "protested 
warrents" • 

The  argument  has  been  advanced  that  it  was  the  purpose  of 
the  Budget  Act  to  compel  counties  to  proceed  in  the  future  on  a 
striotly  cash  basis.  It  is  our  opinion,  as  before  stated,  that  the 
purpose  of  the  Act  was  to  promote  eoonomy  and  efficiency  in  county 
government  and  to  have  a complete  picture  of  the  financial  set-up 
of  the  county  before  the  County  Court  at  all  times,  thus  eliminating 
poor  business  methods  such  as  existed  in  the  past;  however,  we  do 
not  believe  it  was  the  intention  of  the  Legislature,  nor  can  we 
glean  it  from  the  Act  itself,  that  counties  should  have  oh  hand  funds 
before  disbursing  the  same.  In  theory,  our  county  government  has 
been  on  a cash  basis  for  a number  of  years. 
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Hon.  F.D.  dheibel 


In  the  case  of  Trask  v.  Livingston  County,  210  Mo.  582, 
the  Court  makes  the  following  pertinent  statement: 

"Const,  ^rt.  10,  dec.  12  * * * 
providing  that  no  county  shall 
be  allowed  to  become  Indebted 
to  an  amount  exceeding  in  any 
year  the  income  and  revenue 
provided  for  such  year,  permits 
the  anticipation  of  the  current 
revenues  to  the  extent  of  the 
year*s  income  in  which  the  debt 
is  contracted  or  oreated,  but 
prohibits  the  anticipation  of 
the  revenues  of  any  future  years; 
the  object  of  the  provision 
being  to  abolish  the  credit 
system  in  the  administration 
of  county  government  and  estab- 
lish the  cash  system." 


In  the  case  of  dtate  ex  rel.  National  Bank  of  Holla 
v.  Johnson,  162  Mo.  621,  after  stating  that  the  purpose  of  Art. 
X,  dectlon  12  of  the  Constitution  was  to  place  counties  on  a 
eesh  basis,  the  Court  said: 

"Const,  ^rt.  10,  dec.  12,  pro- 
hibiting any  county  from  beoomlng 
indebted  in  any  year  in  an  amount 
in  excess  of  its  revenues,  does 
not  invalidate  a county  warrant 
which  is  valid  when  issued,  beoause 
the  available  funds  are  exhausted 
before  it  is  reached  for  payment, 
but  it  is  layable  from  the  surplus 
of  the  revenue  collected  in  subse- 
quent years  remaining  after  paying 
current  expenses  for  such  years." 


Again,  we  repeat  there  is  apparently  no  conflict  in 
the  County  Budget  Act  and  the  sections  of  the  statutes  which 
remain  unrepealed  governing  the  financial  structure  of  the  county. 
We  shall  examine  the  ^ct  Itself  to  determine  whether  or  not  there 
is  any  direct  oonflict  in  the  same.  The  terms  of  dectlon  4,  page 
348,  throw  some  light  on  the  question,  as  this  section  places 
the  burden  on  the  county  clerk  to  require  certain  memoranda  not 
later  than  the  1st  day  of  February  of  each  year,  and  among  the 
items  to  be  listed  are: 


Hon.  F.D.  dheibel 
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Cash  balance  in  county  revenue  fund 
January  1 of  current  year 

Less  outstanding  warrants  for 
preceding  years  as  follows 
(list  total  by  years) 

Less  all  known  lawful  obligations 
against  the  county  December  31, 
last,  and  for  which  warrants  were 
not  drawn  at  that  date  (itemized 
list  of  these  obligations  must  be 
attached  to  the  estimate) 

Total  unpaid  obligations  of  the  county 
on  January  1 of  current  year 

Net  cash  balance  on  hand  January  1st 
of  current  year 

If  revenue  is  overdrawn  the  estimate 
shall  show  amount  of  overdraft  in  red 
ini. 


Items  under  estimated  receipts  to  which  we  will  later  make 
reference  are: 


If  an  overdraft,  show  in  red  ink 

estimated  from  taxes  for  ordinary 
revenue  for  current  year 

Total  estimated  county  revenue  for 
the  current  year  from  all  sources 

Ten  per  cent  shall  be  deducted  from 
total  for  delinquent  taxes  to  get  the 
net  amount  estimated  for  purposes  of 
budget 

If  any  expenditure  under  class  six 
is  anticipated  the  budget  (so  far  as 
expenditures  under  class  six  is  con- 
cerned) must  be  balanced  on  the  actual 
cash  on  hand  and  not  on  estimated 
revenue. 


Under  the  Constitution  of  Missouri,  a county  court  cannot 
issue  warrants  in  excess  of  the  anticipated  revenue;  if  such  warrants 


kr.  F.D.  oheitel 
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are  Issued,  they  ere  void  and  invalid.  The  Legislature  seems  to 
have  taken  the  added  precaution  of  stating  that  ten  per  cent  shall 
he  deducted  from  the  total  estimated  revenue  for  delinquent  taxes* 

We  do  not  think,  nor  could  it  have  been  practical,  for  the  Legis- 
lature in  enacting  the  Budget  net  to  have  compelled  the  county  to 
have  on  hand  cash  for  the  five  prior  clashes  at  the  time  the 
estimate  of  the  classes  was  made,  ^s  always,  the  disbursements  to 
be  made  of  the  funds  alloted  to  the  various  classes  is  anticipated 
revenue;  the  revenue  for  an  assessment  made  in  1935  is  spent  in 
1936.  Therefore,  we  conclude  that  there  is  no  provision  in  the 
Budget  .uct  itself  which  prevents  a oounty  from  issuing  tax  antici- 
pation warrants,  or  protested  warrants. 

Knowing  that  the  county  usually  contracts  with  a local 
bank,  which  modestly  oharges  6 Interest  at  the  least,  the  question 
arises  from  what  source  is  the  county  to  derive  funds,  or  how  is 
the  county  to  anticipate  the  amount  of  interest  that  must  be  paid? 
Bearing  in  mind  that  the  oounty  court  has  the  authority  to  issue 
warrants  not  in  excess  of  its  total  anticipated  revenue,  and  that 
it  would  be  unusual  for  a oounty  to  receive  or  collect  its  total 
anticipated  revenue,  and  bearing  in  mind  further  that  the  Budget 
Act  states  the  oounty  court  must  deduct  10^  of  the  total  amount  of  the 
anticipated  revenue  for  the  year,  it  is  our  opinion  that  out  of  the 
10£  remaining  could  be  estimated  or  alloted  for  the  purpose  of 
paying  the  Interest  on  protested  warrants.  It  is  reasonable  to 
assume  that  one  of  the  reasons  for  deducting  the  10£  from  the 
anticipated  revenue  by  the  Legislature  was  for  this  very  purpose. 

The  holder  of  a warrant  is  by  statute  entitled  to  interest,  which 
the  county  is  bound  to  pay,  regardless  of  the  county's  authority 
to  protest  warrants. 

a further  question  arises  as  to  the  class  in  which  ths 
county  court  could  place  ths  amount  of  the  estimate  for  paying 
Interest  on  protested  warrants.  The  only  class  in  which  ths  estimate 
could  be  placed,  in  our  opinion,  is  Class  5,  which  refers  to  con- 
tingent, incidental  and  emergency  expense,  and  this,  we  think,  the 
county  court  could  do. 


Bespeotfully  submitted. 


OLLIV  H W.  NOLEN, 
assistant  Attorney  General. 


AB.  HOVED: 


Tjmrr:  jr., 

(acting)  Attorney  General. 
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TAXATION:  Surplus  of  proceeds  of  tax  sale  to  be  paid 

only  after  order  of  County  Court, 


January  2,  1936. 

> 

V 


Honorable  Wayne  V.  Slank&rd 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Mr.  Slankard: 

Acknowledgment  Is  herewith  made  of  your  request 
for  an  opinion  of  this  office  reading  as  follows: 

"A  Is  the  mortgagee  of  a certain 
tract  of  land.  This  land  was  sold 
for  taxes  and  at  the  tax  sale  was 
bid  In  by  A,  and  his  bid  left  in  the 
hands  of  the  County  Treasurer  a sur- 
plus of  $90.00.  He  now  demands  that 
the  County  Treasurer  pay  this  surplus 
to  him  by  virtue  of  his  being  the 
mortgagee  of  the  original  owner. 

Would  like  to  know  whether  or  not 
the  County  Treasurer  Is  authorized 
to  pay  the  surplus  to  A as  the 
Mortgagee." 

On  April  5,  1935,  this  office  rendered  an  opinion 
to  the  Honorable  Joseph  T.  Tate,  Prosectiting  Attorney 
of  Gasconade  County,  In  which  the  following  conclusion 
was  reached: 

"In  conclusion,  it  Is  our  onlnion 
that  where  a surplus  exists  after 
the  sale  of  real  estate  for  taxes, 
such  surplus  should  be  paid  to  the 
owner  of  the  property,  if  only  one 
person  has  any  interest  therein;  that 
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If  the  collector  Is  satisfied  that 
there  Is  a valid  recorded  unsatisfied 
mortgage  against  the  pro  erty,  pay- 
ment to  the  extent  of  the  then 
mortgage  debt  could  be  made  to  the 
mortgagee  and  should  not  be  paid  to 
the  mortgagor,  and  that  If  there  Is 
any  doubt  about  the  person  to  whom 
payment  should  be  made  the  safest 
procedure  for  the  collector  would  be 
to  turn  the  money  Into  the  county 
treasury  under  R.  S.  Missouri  1929, 

Section  9939,  as  amended  by  Laws  of 
1933,  page  425,  428,  leaving  proof 
of  ownership  to  be  made  to  the  county 
court  under  th  t section." 

We  assume  from  your  communication  that  the  County 
Collector  was  doubtful  as  to  the  proper  person  who  was  en- 
titled to  the  surplus  and  that  he  accordingly  turned  over  the 
surplus  to  the  County  Treasury  in  accordance  with  Section 
9959,  page  428,  Laws  of  Missouri  1933.  S otlon  9959  also 
provides: 


"County  Courts  shall  compel  owners 
or  agents  to  make  satirfactory  proof 
of  their  claims  before  receiving  their 
money:  Provided,  that  no  county  shall 
pay  Interest  to  the  claimant  of  any 
such  fund." 

The  foregoing  provision  unquestionably  contemplates  that  some 
form  of  written  demand  should  be  filed  by  the  claimant  with 
the  County  Court  and  that  the  same  should  be  heard  and  con- 
sidered by  the  Court  and  a formal  order  made  as  tfli  allowance 
or  refusal  of  the  claim.  In  this  connection  It  might  be 
stated  that  It  would  not  be  out  of  the  way  for  the  County 
Court  or  the  Clerk  thereof  to  advise  the  title  holder  of  the 
"«ro  erty  of  the  filing  of  such  claim  by  the  mortgagee  so  that 
In  the  event  the  title  holder  or  mortgagor  also  desired  to 
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— 


present  a claim  for  the  surplus  the  County  Court  could  be  fully 
advised  before  malting  any  order  relative  to  the  disposition 
of  the  surplus.  We  ao  not  wish  to  be  understood  as  holding 
that  the  latter  orocedure  Is  a specific  requirement  of  the 
law  but  merely  make  that  suggestion  for  the  purpose  of  elimin- 
ating if  possible  any  misunderstanding  on  the  part  of  the 
taxpayer  as  to  the  disposition  of  the  proceeds  of  the  sale. 

We  herewith  enclose  to  you  a copy  of  the  onl  ion 
to  Honorable  Joseph  T.  Tate  for  your  examination. 


eotfully  submitted, 

7 


0.  WALTJJCR,  Jr., 
Assistant  Attorney  General 


APPROVED: 


JOHK  V HOFFMAN,  Jr:, 

(Acting)  Attorney  General 


HGWjM.M 
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PEES— COMPENSATION— CIRCUIT  JUDGES:  Per  diem  compensation 

of  Circuit  Judges  when 
trying  cases  in  another 
Circuit  • 


January  6,  1936* 

1/ 


Honorable  For rest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

Tour  request  for  an  opinion  dated  December  17,  1935, 
is  as  follows: 

"I  am  enclosing  some  correspondence 
which  I have  had  with  Judge  Walt  er 
A.  Higbee,  Circuit  Judge  of  the 
Thirty-Seventh  Circuit  at  Lancaster, 

Missouri  relative  to  fees  which  he 
claims  is  due  him  as  Special  Judge 
at  Trenton,  Grundy  County. 

"The  certificate  which  we  received 
from  the  County  Clerk  shows  that  the 
Judge  only  served  one  day;  however, 
he  disposed  of  three  cases  that  day. 

My  contention  is  that  the  Judge  is 
entitled  to  $6.00  per  day  and  ex- 
penses, while  the  Judges  contention 
is  that  he  is  entitled  to  #5.00  for 
each  case  t ried* 

t . J 

"We  would  like  an  opinion  from  your 
denartment  as  to  the  amount  of  money 
I should  nay  Judge  Higbee  as  Special 
Judge  in  this  matter* 

"Please  return  the  correspondence  to 
my  office  for  my  files*" 

As  per  your  request  we  are  returning  herewith  your 
correspondence  with  Judge  Higbee* 

Section  5651  R.  S.  Mo*  1929,  provides: 

"If,  in  any  case,  the  Judge  shall  be 
incompetent  to  sit,  for  any  of  the 
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causes  mentioned  In  section  3648,  and 
no  nerson  to  try  the  case  will  serre 
when  elected  as  such  special  judge, 
the  Judge  of  said  court  shall  in 
either  case  set  the  case  down  for  trial 
on  some  day  of  the  term,  or  on  some 
day  as  early  as  practicable  in  vaca- 
tion, and  notify  and  request 
another  circuit  or  criminal  judge  to 
try  the  case;  and  It  shall  be  the 
duty  of  the  judge  so  requested  to  ap- 
pear and  hold  the  court  at  the  time 
apoolnted  for  the  trial  of  said  case; 
and  he  shall,  during  the  trial  of 
said  case,  possess  all  the  powers  and 
perform  all  the  duties  of  the  Judge  at 
a regular  term  of  said  court,  and  may 
adjourn  the  case  from  day  to  day,  or 
to  some  other  time,  as  the  exigencies 
of  the  case  may  require,  and  may  grant 
a change  of  venue  in  said  case  to  the 
circuit  court  of  another  county  in 
the  same  circuit,  or  to  another  cir- 
cuit or  criminal  court;  and  when  said 
cause  shall  be  removed  to  the  circuit 
court  of  another  county  in  the  same 
circuit,  it  shall  be  the  duty  of  the 
judge  so  requested  to  aooear  and  hold 
the  court  at  the  time  set  for  the  trial 
of  said  case  in  the  circuit  court  of 
the  county  to  which  said  case  shall  be 
removed:  Provided,  that  if  the  person 
elected  as  such  sneclal  judge  shall 
refuse  to  serve,  or  if  the  Judge  so 
requested  shall  fall  to  apoear  and 
hold  the  court  at  the  time  anointed 
for  the  trial  of  said  case,  the  Judge 
of  said  court  shall  reset  said  case  for 
trial  to  suit  the  convenience  of  the 
Judge  so  reouested  to  try  said  case, 
or  may  notify  and  request  the  judge 
of  some  other  circuit  to  moeir  and 
try  said  cause  as  heretofore  provided* 
Should  said  judge  so  requested  fall 
to  ao pear  and  hold  the  court  at  the 
time  apoolnted  for  the  trial  of  said 
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case,  the  judge  of  the  court  shall 
order  a change  of  venue  in  said  case 
to  some  other  circuit.  Said  order 
may  he  made  in  term  time,  or  by  the 
Judge  of  the  court  in  vacation,  by 
an  order  in  writing,  which  the  Judge 
shall  file  with  the  clerk  of  the 
court  in  which  such  cause  is  pending. 
Whenever  the  Judge  so  requested 
shall  appear  and  hold  the  court  for 
the  trial  of  said  case,  he  shall,  in 
addition  to  the  salary  now  allotted 
by  law,  receive  his  actual  expenses 
and  five  dollars  per  diem  for  the 
time  necessarily  engaged  in  the  trial 
of  said  cause,  and  in  going  to  and 
returning  from  the  place  of  trial, 
which  shall  be  paid  out  of  the  state 
treasury  upon  the  certificate  of  the 
clerk  of  the  court  in  which  such 
cause  is  pending.  Whenever  the 
special  Judge  elected  to  try  a cause 
shall  appear  and  hold  the  court  for 
the  trial  thereof,  he  shall  receive 
ten  dollars  per  day  for  the  time 
necessarily  engaged  in  such  trial, 
and  five  dollars  per  day  while  going 
to  and  returning  from  the  place  of 
trial  if  he  reside  outside  of  the 
county  where  said  cause  is  tried,  to 
be  oaid  out  of  the  state  treasury 
upon  the  certificate  of  the  clerk  of 
the  court  where  said  cause  is  tried.” 


CONCLUSION. 


Section  3651  provides  for  calling  in  another  Circuit 
Judge  to  try  a case  where  the  regular  Judge  is  deemed 
legally  Incompetent  to  try  said  case.  All  through  the 
section  it  speaks  of  each  case  in  the  singular  number. 

When  providing  for  the  compensation  due  the  visiting  judge, 
it  speaks  of  each  case  singularly,  and  all  through  this 
section  the  words  "case"  and  "cause”  appear  interchangeably. 
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*e  are  of  the  opinion  that  when  the  Legislature 
provided  compensation  for  the  "actual  expenses  and 
five  dollars  per  diem  for  the  time  necessarily  engaged 
In  the  trial  of  the  cause,"  the  legislature  here  thinks 
of  each  case  as  singular,  end  as  one  cause  of  action* 

In  the  matter  of  Judge  Higbee,  he  wax  called  In  on  four 
distinct  cases.  There  were  four  cases  separately  re- 
sponded to  after  four  distinct  and  separate  Invitations, 
hence  four  causes  were  disposed  of  by  him.  His  aooear- 
ance  was  a separate  appearance  in  each  cause,  by  the 
terms  of  the  Statute  he  could  have  appeared  In  one  case 
and  declined  appearance  In  all  the  rest*  In  that  case 
he  would  have  been  entitled  to  Five  Dollars  for  that 
days's  service,  because  he  was  necessarily  engaged  In 
the  trial  of  that  cause* 

Since  he  was  separately  called,  and  appeared  In  four 
distinct  cases,  we  believe  that  It  was  the  Intention  of 
the  .Legislature  to  compensate  him  at  the  rate  of  Five 
Dollars  per  day  per  case,  and  such  Is  our  opinion* 

The  facts  show  that  Judge  Higbee  was  not  called  In 
to  preside  over  a part  or  a term  of  Court,  In  which  cir- 
cumstance his  compensation  would  be  on  a per  diem  basis, 
no  matter  how  many  cases  were  disposed  of  each  day. 


Respectfully  submitted 


WM.  OHS  SAWYERS 
Assistant  Attorney  General. 

APPROVED* 


J )HH  W.  HOF:  MAH,  Jr . 
(Acting)  Attorney  General* 
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BARBER  BOARD;  Undesirables  camrtl  be  eliminated  from  the 

profession  by  health  and  sanitation  rules 
promulgated  by  the  Beard. 


January  17,  1936. 


Mr.  J.  H.  Skaggs,  Treasurer 
State  Barber  Board 
406,  100  N.  Eroadway  Building 
St.  iiouis,  Missouri 

Dear  Sir: 


0 
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We  acknowledge  your  request  for  an  opinion  dated 
Septenber  23,  1936,  which  reads  as  follows: 

"inasmuch  as  section  13627  rewised 
statutes  of  Missouri  1929  sets  out 
that  persons  following  the  occupa- 
tion of  barber  at  the  time  this  law 
went  into  effect,  which  was  in  the 
year  1921,  and  who  made  application 
for  a license  within  90  days  from 
its  effective  date,  should  be  is- 
sued a license  without  passing  the 
examination  before  the  -tate  board. 

"However,  section  13628  sets  out 
the  qualifications  that  a registered 
barber  should  possess,  namely:  that 
he  must  be  past  the  age  of  19,  of 
good  moral  character,  free  from  in- 
fectious or  contagious  diseases; 
and  has  either  studied  the  trade  as 
an  apprentice  under  a qualified  and 
practicing  barber,  or  studied  the 
trade  for  at  least  two  years  in  a 
properly  appointed  and  conducted 
barber  school  or  college  under  the 
instructions  of  a qualified  barber, 
or  practiced  in  another  State  for 
at  least  two  years. 

"Nov,  the  State  Barbers'  Board  is 
of  the  impression  that  Inasmuch  as 
during  a 90  day  period  following 
August  27,  1936  which  was  the  ef- 
fective date  of  the  amendment  to  our 
license  law,  making  it  state  wide, 
that  we  were  to  issue  license  to 
barters  in  towns  throughout  the 
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state  of  less  than  5,000  copulation 
without  having  them  case  the  exam- 
ination before  the  said  Board,  as  was 
done  In  1921* 

"However,  we  are  of  the  Impression 
that  this  means  simply  that  barbers 
not  be  required  to  go  through  the 
routine  of  an  examination,  and  that 
the  examination  fee  of  *6.00  be 
omitted* 

"However,  that  the  qualifications 
as  set  out  in  section  13528  should 
prevail  Mi  an  issuing  license  with- 
out examination  the  same  as  if 
they  were  being  obtained  by  passing 
examination;  this  being  the  proced- 
ure that  was  followed  at  that  time* 

"I  would  therefore  appreciate  an 
opinion  from  you  as  to  whether  or 
not  the  Board  should  r equire  that 
applicants  for  license  without  an 
examination  should  possess  the 
qualifications  set  out  in  section 
13828  the  same  as  if  he  were  obtaining 
hla  license  by  passing  the  examin- 
ation* 

"Please  give  us  this  opinion  at 
your  earliest  possible  convenience, 
as  we  have  several  cases  in  our 
files  that  will  be  disposed  of  in 
accordance  with  your  opinion  in 
this  matter*" 

Section  13522  R.  S.  Mo.  1929  provides: 

"It  8 ha  11  be  unlawful  for  any  person 
to  follow  the  occupation  of  a barber 
in  this  state,  unle  as  he  shall  have 
first  obtained  a certificate  of 
registration,  or  permit,  as  provided 
in  this  chapter:  Provided,  however. 
that  nothing  in  this  chapter  con- 
tained shall  apply  to  or  affect  any 
person  who  is  now  actually  engaged 
in  such  occupation,  except  as  here- 
inafter provided." 
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Section  13523  R.  S.  Mo.  1929,  provides  in  part: 

"A  board  of  examiners,  to  consist 
of  three  persons,  citizens  of  this 
state  for  at  least  three  years  prior 
to  their  appointment,  is  hereby 
created  to  carry  out  the  purposes 
and  to  enforce  the  provisions  of 
this  chapter*  *■-***  Said  board 
shall,  with  the  approval  of  the  state 
board  of  health,  prescribe  such  sani- 
tary rules  as  it  may  deem  necessary, 
with  narticular  reference  to  the  pre- 
cautions necessary  to  be  employed  to 
prevent  the  creating  and  spreading  of 
infectious  or  contagious  diseases* 

A copy  of  such  rules  shall  be  furnished 
each  person  to  whom  a certificate  of 
registration  or  permit  is  granted.  * 

* * *».  " 

Section  13524  K.  S.  Mo.  1929,  provides  in  part: 

"*  * « * Provided . this  chapter  shall 
not  apoly  to  cities  or  towns  in  this 
state  ahich  now  have  or  hereafter 
may  have  a population  of  less  than 
five  thousand  (5,000)  inhabit ant s." 

Section  13527  R.  S.  Mo.  1929  provides: 

"ivery  person  now  engaged  in  the 
occupation  of  barber  in  this  state 
shall,  within  ninety  days  after 
the  approval  of  this  law,  file  with 
the  secretary  of  said  board  a written 
statement,  setting  forth  his  name, 
residence  and  the  length  of  the  time 
during  which  the  place  where  he  has 
practiced  such  occupation,  and  shall 
pay  to  the  treasurer  of  said  board 
two  dollars;  and  a certificate  of 
registration  entitling  him  to  pract- 
ice the  said  occupation  for  the 
fiscal  year  ending  January  thirty- 
first,  1922,  thereupon  shall  ba 
issued  to  him  and  the  holders  of 
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such  certificates  shall  annually, 
within  thirty  days  before  the  ex- 
piration of  their  respective  certi- 
ficate, make  application  for  the 
renewal  of  same,  stating  the  number 
of  expiring  certificate,  and  shall 
in  each  case  nay  to  the  treasurer 
of  said  board  the  sum  of  two  dollars 
therefor*  For  any  and  every  license 
or  certificate  given  or  Issued  by 
the  board  a fee  of  two  dollars  shall 
be  paid  by  the  person  receiving  the 
same*" 


The  original  barber  license  law  iras  approved  on 
April  7,  1921*  In  ex  parte  Lucas,  160  Mo*  218,  1*  c* 
232,  our  Supreme  Court  held  a barber  law  legal  because 
such  is  a health  measure,  and  they  quoted  approvingly 
from  the  Supreme  Court  of  Minnesota  as  follows: 

"Laws  enacted  for  the  purpose  of 
regulat Ing  or  throwing  restrictions 
around  a trade,  calling,  or  occupa- 
tion, in  the  interest  of  the  public 
health  and  morals,  are  everywhere 
upheld  and  sustained*  Such  laws 
are  within  the  police  power  of  the 
State,  and  are  universally  sustained 
where  enacted  in  the  interest  of  the 
public  welfare*  The  question  pre- 
sented in  cases  where  the  validity 
of  such  laws  is  called  in  question 
Is  no  longer  the  power  or  authority 
of  the  Legislature  to  enact  them,  bit 
whether  the  occupation,  calling  or 
business  sought  to  be  regulated  is 
one  involving  the  public  health  and 
interests*  A person  engaged  in  such 
an  occupation  is  not  alone  interested 
therein*  The  public  served  by  him 
is  also  interested.  He  is  interested 
to  the  extent  that  It  provides  and 
furnishes  him  with  employment  and  a 
means  of  livelihood*  The  public  is 
interested  in  his  competency  and 
qualifications,  and  It  is  eminently 
proper  that  there  be  thrown  around 
the  calling,  protection  from  Intru- 
sion by  incompetents  and  others 
inimical  to  the  public  good*" 
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Slnce  the  approval  of  the  above  act,  on  April  7, 

1921,  there  has  been  but  one  amendment  where  the  above 
quotation  from  lection  13524  was  stricken  from  the  Act 
in  the  Laws  of  1935,  p.  191.  The  legal  effect  of  chang- 
ing Section  13524  was  to  make  a general  law  out  of  all 
provisions  set  out  in  Chapter  103  R.  S.  Mo.  1929,  where 
prior  to  the  time  of  the  changed  section  the  provisions 
of  the  chapter  did  not  apply  to  cities  or  towna  of  less 
than  5,000  inhabitants* 
th 

The  change  effected  in  Section  13524  R.  S.  Mo.  1929 
amounts  to  a reenactment  of  the  remaining  provision  of 
Chapter  103,  as  new  law.  Insofar  as  barbers  practicing 
in  cities  or  towns  of  less  than  5,000  inhabitants  are 
affected  by  said  chapter*  The  new  law  requires  of  bar- 
bers practicing  in  cities  and  towns  of  6,000  inhabitants 
the  possession  of  a formal  license  to  practice  their  pro- 
fession, and  without  the  license  their  practice  is  un- 
lawful* 

The  Immediate  purpose  of  the  barber  license  law  in 
Missouri  is  not  to  prohibit  the  practice  of  an  honorable 
profession,  but  rather  to  regulate  and  control  the  pract- 
ice in  the  whole  State  without  exception*  The  fee  for 
license  is  only  Incidental  to  the  regulations  prescribed, 
and  is  taxed  only  to  provide  funds  for  the  purpose  of  in- 
specting and  controlling  unhealthly  practices  in  the 
profession.  The  Act  was  not  passed  as  a revenue  measure, 
but  as  a health  measure.  The  Board  in  administering  the 
Act  should  administer  it  as  a health  measure,  and  not  as 
a tax  measure,  and  from  your  letter  we  believe  you  are  so 
endeavoring* 

It  is  obvious  that  the  Legislature,  by  this  amend- 
ment, Intended  to  Include  those  who  practice  barbering 
any  place  In  the  State  within  reasonable  health  regula- 
tions. The  solicitation  and  profession  of  men  who  ig- 
norantly undertake  to  practice  barbering  Is  a threat  to 
public  health,  and  it  was  in  the  exercise  of  its  police 
power  that  this  Act  was  passed  by  the  Legislature  in  the 
first  Instance  and  amended  in  the  second  instance* 

Section  13528,  noted  in  your  request,  was  not  in- 
tended to  Impose  legislative  conditions  on  persons  actively 
and  legally  in  the  occupation  of  barbering  before  being 
eligible  for  a license.  Its  provisions  relate  only  to  the 
prospective  barber  and  apprentice,  and  barbers  who  were 
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legally  practicing  the  profession  In  cities  of  less  than 
5,000  Inhabitants  at  the  time  the  1935  amendment  vent  Into 
effect,  do  not  come  vlthin  the  provisions  of  section  13528. 
Its  provisions  as  such  have  no  force  In  eliminating  unde- 
sirable practicing  barbers  from  the  profession. 

Section  13522,  suora,  since  the  1935  amendment,  plainly 
requires  all  barbers  In  this  stats  to  have  either  a certi- 
ficate of  registration  or  a permit  while  practicing  their 
profession  in  Missouri. 

Section  13523,  supra,  designs  the  Board  and  gives  the 
Board  pover  to  make  sanitary  and  health  rules  approved  by 
the  State  Board  of  Bealth.  Under  the  power  to  make  rules 
the  Board  may  nrooerly  rule  that  present  applicants  for 
barber  license  in  cities  and  towns  of  Je  ss  than  5,000  In- 
habitants should  oossess  the  health  and  sanitary  qualifi- 
cations set  out  in  Section  13528,  but  the  board  has  no 
power  and  cannot  prohibit  otherwise  qualified  barbers  from 
obtaining  a license  by  any  rule  which  does  not  have  the 
earmarks  of  a health  or  sanitation  rule.  Some  of  the  pro- 
visions of  Section  13528,  are  not,  strictly  speaking, 
health  or  sanitary  qualifications  and  should  not  be  required 
of  a practicing  barber  who  can  otherwise  qualify  under  the 
general  health  and  sanitation  rules  laid  down  by  the  Board. 
Under  the  provisions  of  Section  13523,  supra,  the  Board*s 
power  to  make  general  health  and  sanitation  rules  binding 
upon  the  rr of ess ion  is  only  limited  by  an  approval  of  said 
rules  by  the  State  Board  of  Health.  It  is  for  the  non- 
compliance  of  legal  rules  as  set  out  in  Section  13532  that 
the  Barber  Board  can  eliminate  undesirables  from  the  pro- 
fession* 

Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General. 

APPROVED* 


XM  Jr. 

(Acting)  Attorney  General. 
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STATE  BOARD  OF  ACCOUNTANCY:  Subject  to  the  terms  of  Sec.  1 
Laws  of  Mo.  193^,  p.  416,  relating  to  boards,  bureaus  and  com- 
missions paying  all  fees  into  the  State  Treasury. 
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honorable  Forrest  omith, 
otate  .auditor, 

Jefferson  City,  I.o. 
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Dear  sir: 


We  are  in  receipt  of  your  letter  of  December  18 
with  which  you  enclose  copy  of  your  letter  of  December  10 
to  kr.  J.H.  O’Connell,  secretary  of  the  Jtate  Board  of  account- 
ancy and  Mr.  Fraser’s  letter  of  December  17  in  reply  thereto. 
Your  letter  of  December  10  to  ..-r.  O'Connell  is  as  follows: 

"In  checking  our  records  I find 
that  you  hate  failed  to  comply 
with  section  1,  on  page  415  of 
the  1933  Lavrs  of  Missouri,  which 
provides  among  other  things  that 
all  fees,  fund3  and  money  from 
whatever  source  received  from  any 
• department,  must  be  deposited  with 

the  State  Treasurer. 

"In  pursuance  of  that  law,  the  last 
Legislature  on  page  85,  Lection  1, 

1935  Laws,  made  an  appropriation 
for  the  payment  of  the  expenses  of 
your  Boetd.  Me  are  unable  to  find 
where  you  have  ever  remitted  to 
the  State  Treasurer  any  of  your 
fees  and  I am  calling  your  attention 
to  this  matter  end  sending  a copy 
of  my  letter  to  Kr.  Jeff  . -.tone, 

President  Ltate  Board  of  .-.ccountanoy , 

Dt.  ..ouis,  Mo. 

"I  contemplate  making  an  audit  of 
your  Board  in  the  very  near  future, 
and  would  like  to  have  these  provisions 
of  the  la^  complied  with  before  the  audit 
is  made." 
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Your  letter  of  December  18  to  this  department  is  as 
follows : 


"I  am  enclosing  a copy  of  a 
letter  which  I have  written  to  the 
6tate  Board  of  ..ccountancy  and  their 
reply  to  my  letter.  I would  like 
an  opinion  from  your  department  as 
to  whether  the  .state  Board  of  account- 
ancy comes  under  the  provisions  of 
6.3,  124  found  on  page  415  of  the  1933 
Missouri  laws." 


It  appears  from  i.jr,  Eraser's  (Treasurer  of  the  state 
Board  of  accountancy)  letter  that  his  contention  is  that  the 
state  Board  of  accountancy  is  not  subject  to  the  provisions  of 
see.  1,  Laws  of  Missouri,  1933,  page  415,  which  provides: 


"all  fees,  funds  and  moneys  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commission, 
institution,  official  or  agency  of  the 
state  government  by  virtue  of  any 
law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by 
the  official  authorized  to  receive 
same,  and  at  steted  intervals,  be 
placed  in  the  state  treasury  to  the 
credit  of  the  particular  purpose 
or  fund  for  which  collected,  and 
shall  be  subject  to  appropriation  by 
the  General  assembly  for  the  particular 
purpose  or  fund  for  which  collected 
during  the  biennium  in  which  collected 
and  appropriated.  The  unexpended 
balance  remaining  in  all  suoh  funds 
(except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized, 
collected  and  expended  by  virtue  of 
the  provisions  of  the  Constitution 
of  this  otate)  shall  at  the  end  of 
the  biennium  and  after  all  warrants 
on  same  have  been  discharged  and  the 
appropriation  thereof  has  lapsed,  be 
transferred  and  placed  to  the  credit 
of  the  ordinary  revenue  fund  of  the 
state  by  the  state  treasurer.  Any 
official  or  other  person  who  shall 
willfully  fail  to  comply  with  any  of 
the  provisions  of  this  section,  and 
any  person  who  shall  willfully  violate 
any  provision  hereof,  shall  be  deemed 
guilty  of  a misdemeanor;  provided. 
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that  in  the  case  of  state  educa- 
tional institutions  there  is 
excepted  herefrom,  gifts  or  trust 
funds  from  whatever  source;  appro- 
priations, gifts  or  grants  from 
the  Federal  Government,  private 
organizations  and  individuals; 
funds  for  or  from  student  activities, 
farm  or  housing  activities,  and 
other  funds  from  which  the  whole 
or  some  part  thereof  may  he  liable 
to  be  repaid  to  the  parson  contribut- 
ing the  3ame,  and  hospital  fees; 
all  of  which  excepted  funds  shall  be 
reported  in  detail  quarterly  to 
the  Governor  and  biennially  to  the 
General  i_s  sembly." 

■Section  13711,  B.S.  Ido.  1929  creates  the  state  Board 
of  accountancy,  end  is  as  follows: 

"The  Governor  shall,  within  thirty 
days  after  the  taking  effect  of 
this  chapter,  appoint  five  persons, 
who  shall  constitute  the  board  of 
accountancy,  each  member  of  which 
shall  have  been  engaged  in  the 
reputable  practice  as  a public 
accountant  for  a continuous  period 
of  three  years  immediately  preceding 
the  passage  of  this  chapter,  one 
of  which  shall  have  been  in  the 
State  of  Missouri.  The  persons 
first  appointed  shall  hold  office 
for  one,  two,  three,  four  and  five 
year*  respectively.  Upon  the  expira- 
tion of  each  of  said  terms,  a member, 
who  shall  be  a holder  of  a certifi- 
cate Issued  under  this  chapter,  shall 
be  apoointed  for  a term  of  five 
years . " 

Section  1,  supra,  (Laws  of  Mo.  1933,  p.  415)  is  plain 
and  definite  in  its  terms  and  mentions  boards  specifically.  The 
oupreme  Court  has  never  definitely  determined  just  what  boards, 
bureaus,  commissions,  etc.  come  within  the  terms  of  Section  1; 
however,  the  section  states:  "a11  fees,  funds  and  moneys  from 
whatsoever  source  received  by  any  department,  board,  bureau, 
commission  *****  and  the  proviso  excepts  certain  funds  and  fees, 
none  of  which  we  can  construe  as  to  exempt  the  state  Board  of 
Accountancy. 

In  the  case  of  otate  v,  omith,  Tfe  3.7.  (24)  828,  the 
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Court,  In  discussing  the  status  of  the  Btate  Barber's  Board, 
with  reference  to  an  additional  appropriation  having  been  lade 
to  said  board,  said  (l.c.  830-831): 

"Relator  makes  the  further  conten- 
tion that,  if  section  13525,  R.B. 

1929  (ko.  ot.  Ann.  oec.  13525,  p. 

637),  be  construed  as  meaning  that 
the  per  diem  and  expenses  of  the 
board  cannot  be  paid  out  of  any  fund 
except  the  fund  created  from  fees 
collected  by  the  board  and  paid 
into  the  state  treasury,  such  a con- 
struction would  not  avail  respondent 
in  this  proceeding. 

"Relator's  argument  in  support  of 
this  contention,  taken  from  his  reply 
brief,  reads  as  follows: 

"'For  as  we  pointed  out  in  our 
original  brief,  the  fees  which  have 
been  collected  and  paid  into  the  Btate 
Treasury  by  the  Board  far  exceed  the 
expenses  and  compensation  to  which 
they  are  entitled  under  said  oection 
13525.  On  February  28,  1933,  the 
General  assembly  owing  to  an  emergency, 
transferred  the  funds  which  had  accu- 
mulated from  the  fees  collected  by 
the-  Board,  $25,308.60,  to  the  General 
Revenue  Fund.  (Laws  1933,  p.  415) 

If  the  Legislature  could  not  appropri- 
ate money  from  the  General  Revenue  .to 
pay  the  expenses  and  per  diem  of  the 
members  of  the  Board , then  by  the 
seme  token  it  could  not  transfer  to 
the  General  Revenue  the  fund  set 
apart  by  law  for  payment  of  the  expenses 
and  compensation  of  the  Board.  Bo 
that  the  appropriation  of  *2*000 
for  the  uses  of  the  Board  was  in 
legal  contemplation  an  appropriation 
from  the  Board  of  oarber  *Jtaminers 
Fund  then  commingled  with  the  General 
Revenue*" 

"We  do  not  agree  with  relator's 
contention  on  this  point,  jection 
13525,  R.J.  1929  (Lio.  St.  aIW.  Bee. 

13525,  p.  637),  which  provides  that 
the  salaries  and  expenses  of  the  board 
shall  be  paid  by  warrants  drawn  on  the 
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fund  created  from  fees  collected  by 
the  board  and  paid  into  the  state 
treasury,  makes  the  following  further 
provision: 

* * And  any  surplus 
remaining  in  said  fund  an- 
nually after  payments  above 
authorized  shall  be  paid 
into  the  public  school  fund 
of  this  state.* 

"By  the  express  provisions  of  section 
13525,  H.3.,  any  surplus  remaining  in 
the  board  of  barber  examiners*  fund  at 
the  close  of  the  years  1931  and  1932 
passed  to  the  ;ublic  school  fund  of 
the  state.  We  recognize  the  right 
of  the  legislature  to  provide  by  law 
that  the  surplus  in  such  fund  shall 
be  transferred  to  the  general  revenue 
fund.  Instead  of  the  public  school  fund, 
but  the  act  of  February  28,  1933  (Laws 
1933 , p.  415),  which  purports  to  trans- 
fer to  the  general  revenue  fund  all 
sums  of  loney  in  the  state  treasury 
to  the  credit  of  the  board  of  barbers* 
fund,  etc.  would  not  have  the  effect 
of  transferring  a surplus  remaining 
in  suoh  fund  for  the  years  1931  and 
1932,  the  title  to  which  had  by  law 
passed  to  and  vested  in  the  public 
school  fund  before  the  transfer  act  of 
February  28,  1933  was  passed.  This 
act  does  not  purport  to  transfer  any 
definite  amount  of  money  to  the  gen- 
eral revenue  fuitf.  It  simply  directs 
the  stete  treasurer  to  transfer  to  the 
general  revenue  fund  all  sums  of  money 
in  the  state  treasury  to  the  credit  of 
the  numerous  funds  named  in  the  act, 
including  the  board  of  barbers*  fund. 
The  fact,  if  it  be  a fact,  that  the 
records  had  not  been  adjusted  to  show 
that  the  surplus  remaining  in  the 
board  of  barbers*  fund  at  the  close 
of  1931  and  1932  had  been  paid  into  the 
public  school  fund  of  the  state,  would 
not  change  the  legal  status  of  the 
surplus  remaining  in  that  fund  at  the 
end  of  each  year.  By  express  provision 
of  oection  13525,  xt.->.  1929  (Ho.  3t. 
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Bee.  13525,  p.  637),  such  surplus 
became  the  property  of  the  public 
school  fund  with  the  eliding  of 
each  year.  It  results  that  the 
aot  of  February  28,  1933,  did  not 
transfer  the  $25,306.60  from  the 
board  of  barbers'  fund  to  the 
general  revenue  fund,  because  that 
amount  was  not  in  the  board  of 
barbers'  fund  at  that  time.  It 
had  become  the  property  of  the 
public  school  fund  of  the  state 
before  the  act  of  February  28, 

1933,  was  passed.  The  only  possible 
effeot  that  aot  could  have,  so 
far  as  this  case  is  concerned,  was 
to  transfer  to  the  general  revenue 
fund  that  pert  of  the  v25,306.60 
which  was  collected  by  the  board 
during  January  and  February,  1933, 
which,  no  doubt,  '"as  a very  small 
part.  ** 


Although  this  case  does  not  definitely  decide  the  point 
now  under  discussion,  we  call  your  attention  to  the  fact  that 
the  said  Barber  Board  is  maintained  and  functions,  with  respect 
to  fees,  similar  to  the  Jtate  Board  of  accountancy,  and  the 
otate  Barbers'  Board  is  amenable  to  Section  1,  supra. 

In  addition,  the  Legislature  saw  fit  to  make  an  appropria- 
tion for  the  otate  Board  of  accountancy  (Laws  of  Mo.  1931,  p.  20), 
and  in  1935  the  Legislature  again  made  an  appropriation  (Laws 
of  Mo.  1935,  p.  85,  oec.  1). 


COivG^UoIOh' 

It  is  the  opinion  of  this  department  that  it  was  the 
intention  of  the  Legislature  in  enacting  Jec.  1,  supra,  to  compel 
every  state  board,  bureau,  commission,  etc.  to  pay  into  the 
treasury  all  of  their  fees  and  moneys,  same  to  be  placed  to  the 
credit  of  said  board,  bureau  or  commission,  and  to  be  used  by 
said  board,  bureau  or  commission  only  when  an  appropriation  was 
made  by  the  legislature  in  conformity  with  Section  19,  article 
X of  the  Constitution  of  Missouri. 

Ve  are  further  of  the  opinion  that  the  Jtate  Board  of 
accountancy  is  subject  to  the  terms  of  section  1,  Laws  of 
Missouri,  1933,  page  415  and  thatall  fees  coming  into  the  hands 
of  said  Board  should  be  paid  into  the  treasury  in  conformity 
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with  3aid  section,  and  that  said  Board  is  amenable  to  the 
terms  of  section  1 the  same  as  any  other  board,  bureau  or 
commission* 


Respectfully  submitted, 


OLLIV-H  W.  NOLKN, 
assistant  attorney  General. 


aP  ?RoVj£D  : 


ToIIl  . Jr., 

(acting)  attorney  General 


SHERIFF  FEES: 


Not  entitled  to  $1.25  per  (fey  for  prisoner.**  committed 
to  jail  upon  default  of  bond  to  await  preliminary. 


Honorable  Forrest  ^mith, 
state  auditor, 

Jefferson  City,  -x>. 


Dear  jir: 


This  department  is  in  receipt  of  your  letter  of 
January  15,  ^hich  is  as  follows: 

''This  office  has  received  a fee 
bill  from  Caldwell  County  wherein  the 
sheriff  has  charged  two  days*  cus- 
tody of  prisoner  while  undergoing 
examination  preparatory  to  commitment 
when  number  of  days  shall  exceed  one, 
per  day  vl‘£5,  making  a total  of 
£15.00,  as  there  were  two  defendants 
charged  and  each  defendant  vas  held 
in  jail  six  days.  The  facts  surround- 
ing this  item  are  as  follows: 

"on  December  3,  1935,  a warrant  was 
Issued  for  these  two  defendants  and 
on  that  day  they  were  arrested  by  the 
sheriff  of  Caldwell  County  and  taken 
before  the  Justice  of  the  peace  for 
arraignment.  They  entered  a plea  of 
not  guilty  and  in  default  of  bond 
were  committed  to  jail  to  await  pre- 
liminary hearing,  which  preliminary 
hearing  was  set  for  December  9,  1935. 

"Therefore,  we  request  en  opinion  as 
to  whether  or  not  the  sheriff  is 
entitled  to  the  sum  of  v1.25  per  day 
as  provided  by  Jection  11791,  R.o. 

Ho.  1929,  in  view  of  the  fact  that 
defendants  were  held  on  a commitment 
issued  by  the  justice  of  the  peace 
in  default  of  bond." 
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Dection  11791,  ri.D.  Mo.  1929,  provides  in  part  as 
follows: 


" * * * The  sheriff  or  other 
officer  who  shall  take  a person 
charged  with  a criminal  offense, 
from  the  county  in  which  the 
offender  is  apprehended  to  that 
in  which  the  offense  was  committed, 
or  who  may  remove  a prisoner  from 
one  county  to  another  for  any 
cause  authorized  by  law,  or  who 
shall  have  in  custody  or  under  his 
charge  any  person  undergoing  an 
examination  preparatory  to  his 
commitment  more  than  one  day  for 
transporting,  safe-keeping  and 
maintaining  any  such  person,  shall 
be  allowed  by  the  court  having 
cognizance  of  the  offeiise,  one 
dollar  and  twenty-five  cent3  per 
day  for  every  day  he  may  have  such 
person  under  his  charge,  when  the 
number  of  days  shall  exceed  one, 
and  five  cents  per  mile  for  every 
mile  necessarily  traveled  in  going 
to  and  returning  from  one  county 
to  another,  * * * " 

From  the  fucts  as  stated  in  your  letter,  the  defendants 
were  apprehended  on  December  3,  1935  and  immediately  taken  before 
a Justice  of  the  Peace;  they  were  unable  to  give  bond  and  were 
taken  by  the  sheriff  to  jail  to  await  preliminary  hearings,  which 
were  set  for  December  9,  1935.  Thus  elapsed  a period  of  six 
days  and  you  desire  to  know  whether  or  not  the  sheriff  cen  charge 
a fee  of  SI. 25  per  day  for  each  day  that  he  may  heve  had  said 
defendants  under  his  charge,  when  the  number  of  days  shall  exceed 
1. 


We  think  the  question  is  definitely  decided  in  the  case 
of  utate  ex  rel.  v.  dofford,  116  mo.  220,  wherein  the  Court 
said  (l.c.  224-226): 

"When  the  case  was  first  called  for 
trial  before  the  justice,  and  was 
continued,  the  justice  made  an  entry 
on  his  docket  committing  the  prisoner 
to  Jail  to  await  trial,  ^fter  this 
order  was  made  and  the  cause  continued , 
the  prisoner  was  not  undergoing  an 
examination  within  the  meaning  of  that 
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provision  of  the  statute  which 
allows  to  sheriffs,  marshals  and 
other  officers  *1.25  per  day,  for 
every  day  he  may  have  a prisoner 
under  his  charge  undergoing  an 
examination.  If  the  order  of 
commitment  was  complied  with  the 
prisoner  wa3  then  within  the  prison 
walls,  and  the  statute  has  no  appli- 
cation to  such  case.  The  case  of 
Thomas  v.  County  of  dt.  Louis,  61 
iiO.  547,  only  involved  the  question 
of  the  right  of  a sheriff  to  the 
fee  of  one  dollar  for  placing  a 
prisoner  in  jail  whom  he  had  arrested 
on  a capias,  and  this  court  held 
that  he  was  not  entitled  to  it  as 
the  mere  fact  of  placing  the  prisoner 
in  jail  by  him  was  not  a commitment, 
and  that  the  words  ’ committing  any 
person  to  jail*  as  found  in  the 
statute  relate  to  the  execution  by 
the  sheriff  of  an  order  or  warrant 
of  commitment  ade  or  issued  by  some 
officer  exercising  Judicial  functions. 

"oection  4028,  Revised  statutes,  1889, 
is  as  follows:  magistrate  may 

adjourn  an  examination  of  a prisoner 
pending  before  himself,  from  time  to 
time  as  occasion  requires,  not  exceed- 
ing ten  days  at  one  time,  and  to  the 
same  or  any  different  place  in  the 
county,  as  he  deems  necessary;  and 
for  the  purpose  of  enabling  the  prisoner 
to  procure  the  attendance  of  witnesses, 
or  for  other  good  and  sufficient  cause 
shown  by  said  prisoner,  said  magistrate 
shall  allow  such  an  adjournment  on 
motion  of  the  prisoner.  In  the  mean- 
time, if  the  party  is  charged  with 
an  offense  not  bailable,  he  shall  be 
committed;  otherwise,  he  may  be 
recognized,  in  a sum  and  with  sureties 
to  the  satisfaction  of  the  magistrate, 
for  his  ap  earance  for  such  further 
examination,  and  for  want  of  such 
recognizance  he  shall  be  committed.* 

"This  section  expressly  provides  that 
a magistrate  may  from  time  to  time 
commit  a person  charged  with  crime 
before  him  to  jail  to  answer  for  further 
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examination  touching  charges 
pending  against  him  before  such 
Justice. 

"oection  4030,  Revised  statutes 
1809,  is  as  follows:  ’TChen  such 
person  fails  to  recognize,  he  may 
be  committed  to  prison  by  an  order 
under  the  hand  of  the  magistrate, 
stating  concisely  that  he  is  com- 
mitted for  further  examination  on 
a future  day,  to  be  named  in  the 
order,  and  on  the  day  appointed 
ha  may  be  brought  before  the  magis- 
trate, by  his  verbal  order  to  the 
officer  who  made  the  commitment, 
or  by  his  order  in  writing  to  a 
different  person. * 

'’’Then  the  officer  having  charge  of 
a prisoner  shall  take  him  from  the 
county  in  which  the  offender  is 
a prehended  to  that  in  which  the 
crime  was  committed , or  when  the 
officer  shall  remove  the  prisoner 
from  one  county  to  another  for  any 
cause  authorized  by  law,  or  when  he 
shall  have  in  custody  or  under  his 
charge  any  person  undergoing  an 
examination  preparatory  to  his 
commitment  more  than  one  day  at  a 
time  during  such  examination,  then 
he  is  entitled  to  1.25  per  day 
for  every  day  that  he  may  have  such 
person  under  his  charge,  when  the 
number  of  dey3  shall  exceed  one,  and 
five  cents  per  mile  for  every  mile 
necessarily  traveled  in  going  to 
and  returning  from  one  county  to 
another. " 


COhCLUbICK 


In  view  of  the  foregoing  decision,  it  is  the  opinion  of 
this  department  that  the  sheriff  is  not  entitled  to  the  fee  of 
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.*1.25  per  day  for  the  number  of  days  as  mentioned  in  your 
letter. 


respectfully  submitted. 


OLLIV-  A W.  NOLEN, 
assistant  attorney  General. 


APPROVED : 

•*> 


(acting)  attorney  General. 


OWB:AH 


MOTOR  VEHICLE  IA W-- CRIMES: 


Crime  of  operating  a motor 
vehicle,  in  a reckless  manner 


February  10,  1956* 


Honorable  Wa.  ne  V • Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir; 


We  acknowledge  receipt  of  your  request  for  an  op 
inion  dated  January  24,  1956,  which  is  as  follows; 

"Is  Section  7775,  R.  S.  Ko.,  1929  a 
part  of  the  Criminal  Law  taken  to- 
gether with  Section  7786,  pare,  (D) 
so  that  a man  can  be  charged  by 
Information  or  indictment  with  the 
crime  of  reckless  driving.  In  other 
words,  does  Section  7775  together 
with  para  D of  section  7786  define 
a crime?" 

Section  7775  R.  S.  Mo.  1929,  provides  a rule  of 
conduct  affecting  every  person  who  operates  a motor 
vehicle  in  Missouri.  Said  section  reads  in  part  as 
follows: 


"Every  person  operating  a motor 
vehicle  on  the  highways  of  this 
state  shall  drive  the  same  in  a 
careful  and  prudent  manner,  and 
shall  exercise  the  highest  degree 
of  care,  and  at  a rate  of  speed  so 
as  not  to  endanger  the  property  of 
another  or  the  life  or  limb  of  any 
person*  * « sresidonces  or  schools: 

#***." 

It  Is  to  be  noted  that  the  word  "prosecution"  ap- 
pears in  said  section  which  indicates  that  the  Legis- 
lature hud  in  mind  cri;  inal  prosecutions  as  well  as 
civil  suits. 

Section  7736  R.  S.  Lio.  1929,  provides  a criminal 
penalty  when  one  violates  the  provisions  of  Section 
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7775,  supra,  and  under  the  provisions  of  Section  7786 
several  specific  acts  of  persons  are  separately  punish- 
able, and  under  paragraph  (d)  of  said  section  there  is 
a sweeping  penalty  provision  which  reads: 

"(d)  Any  person  who  violates  any  of 
the  other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
five  dollars  (§5*00)  or  more  than 
five  hundred  dollar*  (£500*00)  or  by 
imprisonment  in  the  county  Jail  for 
a tern  not  exceeding  two  years,  or 
by  both  such  fine  and  imprisonment." 

It  happens  that  conduct  required  of  motor  vehicle 
drivers,  as  prescribed  in  section  7775,  supra,  is  pun- 
ishable, and  punishable  only  under  the  provisions  of 
paragraph  (d)  of  section  7786,  supra. 

Kelley’s  Criminal  Law  (4th  Ed*)  page  2,  Section  2, 
provides* 


" '-there  are,  and  always  were,  some 
acts  for  which  the  offender  Is  held 
accountable,  both  to  the  individual 
Injured  and  to  the  public,  such  as 
assaults  and  batteries,  malicious 
trespass,  libel  and  the  like.  In 
any  such  case  the  party  maybe  pun- 
ished criminally,  an  the  injured 
party  may  prosecuted  a civil  action 
and  recover,  not  only  actual,  but 
punitive  damages*  And  the  civil 
remedy  has  been  extended  by  statute 
to  the  personal  representative,  or 
husband  or  wife,  or  parent  or  child, 
of  the  injured  party,  who  may  recover 
against  the  wrongdoer  in  cases  of 
manslaughter  or  murder,  when  the 
deceased  min^it  have  maintained  an 
action  for  the  injury  hed  he  lived* 

On  the  other  hand,  some  acts  which 
are  merely  private  trespasses  are 
punishable  criminally,  such  as  un- 
lawfully d otwagi  ng  or  taking  fruit 
from  a tree,  or  willfully  destroying 
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property  or  crops,  or  cutting  end 
removing  timber,  removing  stone, 
etc.,  fron  the  realty." 

Ilere  you  have  a rule  of  civil  conduct  laid  down  In 
one  section  if  law  and  In  another  section  a criminal  pen- 
alty provided  where  one's  prescribed  conduct  falls  short 
of  statutory  requirements.  Thore  is  nothing  unusual  In 
a section  of  a statute  sotting  out  a precise  and  prescribed 
rule  of  civil  conduct,  and  In  another  section  providing  a 
penalty  for  a violation  thereof,  there  suefc  is  the  case 
crimes  have  been  alleged  and  proved  under  the  very  motor 
vehicle  law  now  under  consideration. 

It  is  not  unusual  for  unlawful  conduct  to  give  rise 
to  both  tort  action  and  criminal  action. 

We  are  of  the  opinion  that  section  7775,  construed 
together  with  paragraph  (dl  of  section  7736  defines  a 
crime  which  is  punishable  under  the  Missouri  Code  as  other 
crimes  are  punishable. 


Respectfully  submitted 


BM.  CRR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


KcY  MciCmiTICK 

Attorney  General. 


W0S:H 


ROADS  BRIDGES: 


Special  rioad  District  has  exclusive  oujpervisicn 
over  roads  within  its  district,  to  "Lh « exclusion 
of  the  county  highway  engineer;  tools  and 
machinery  belonging  to  special  road  district 
also  excludes  right  of  supervision  of  county 
highway  engineer. 

February  11,  1936.  'l'  ^ 


Honorable  ayne  V.  slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


ear  r.  Slankard: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  would  appreciate  your  opinion  on 
the  following : 

hat,  if  any,  supervisory  power  would 
a county  highway  engineer,  appointed 
by  the  County  Court  of  this  county  have 
over  the  Commissioners  of  a Special 
Road  District,  SVould  also  like  to  know 
what,  if  any  right  he  has  over  the  tools 
and  machinery  belonging  to  the  Special 
oad  District." 


For  the  purpose  of  this  opinion  we  assume  that  the 
Commissioners  of  the  Special  Hoad  District,  referred  to  in 
your  letter,  are  those  provided  for  by  Article  9,  Chapter 
42,  E.  S.  Mo.  1929. 


I. 

The  county  highway  engineer  Is  appointed  by  the 
county  court.  Section  8006,  R.  S.  Mo.  1929.  Section  8013, 
R.  S.  Mo.  1929,  relates  to  the  supervision  that  the  county 
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highway  engineer  has  over  the  public  roads  of  the  county, 
and  provides  as  follows: 

"The  county  highway  engineer  shall 
have  direct  supervision  over  all 
public  roads  of  the  county,  and 
over  the  road  overseers  and  of  the 
expenditure  of  all  county  and  district 
funds  made  by  the  road  overseers  of 
the  county.  He  shall  also  have  the 
supervision  over  the  construction 
and  maintenance  of  all  roads,  culverts 
and  bridges.  No  county  court  shall 
order  a road  established  or  changed 
tin  til  said  proposed  road  or  proposed 
change  has  been  examined  and  ap Droved 
by  the  county  highway  engineer.  No 
county  court  shall  issue  wa  rants 
in  payment  for  road  work  or  for  any 
other  expenditure  by  road  overseers, 
or  in  payment  for  work  done  under 
contract,  until  the  claim  therefor 
shall  have  been  examined  and  approved 
by  the  county  highway  engineer." 


However,  special  road  districts,  formed  under  and  by 
virtue  of  the  provisions  of  Article  9,  Chapter  42,  supra,  have 
the  exclusive  supervision  of  roads  in  said  districts,  ifc  ich, 
in  our  opinion,  is  an  exception  to  the  county  highway  engineer' 
supervision,  by  virtue  of  Section  8013,  supra.  section 

8033  of  said  article  and  chapter  provides  as  follows: 

"Said  board  shall  have  sole , exclusive 
and  entire  control  and  Jurlsdlc tlon 
over  all  public  hi ghways  within  its 
district  outside  the  corporate  limits 
of  any  city  or  village  therein 
to  construct,  improve  and  repair  such 
highways,  and  shall  remove  all  obstructions 
from  such  highways,  and  for  the  discharge 
of  these  duties  shall  have  all  the  power, 
rights  and  authority  conferred  by  general 
statutes  upon  road  overseers,  and  said 
board  shall  at  all  times  keep  the  public 
roads  under  its  charge  in  as  good  repair 
as  the  means  at  its  command  will  permit, 
and  for  this  purpose  may  employ  hands 
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at  fixed  comoensations,  rent,  lease 
or  buy  teams,  implements,  tools  and 
machinery,  all  kinds  of  motor  power, 
and  all  things  needful  to  carry  on 
such  road  work:  Provided,  that  the 
board  may  have  such  road  work  or  any 
part  of  such  work  done  by  contract, 
under  such  regulations  as  the  board 
may  prescribe," 


You  will  note  that  the  board  of  commiss loners  in 
special  road  districts  have  sole , exclusive  ana  entire 
control  and  jurisdiction  over  all  public  highways  wltSin 
its  district  outside  the  corporate  limits  of  any  city  or 
village  therein. 

The  Supreme  Court  of  Missouri  in  State  ex  inf.  v. 
Meyer,  12  S,  V,  (2d)  489,  in  commenting  on  Section  8033, 
supra,  said  the  following  (1.  c.  490): 

"Neither  the  city  council  nor  the 
county  court  has  any  control  over  the 
public  highways  within  the  district 
outside  of  the  corporate  limits  of 
the  city.  Such  control  is  lodged 
exclusively  wiEh  the  boarcl  of  commis- 

— ■■■  i ■ ■ ■ y ■■  ' 1 ■ ■—  1 — ' ■■  ■ ■■ 

sloners. " 


From  the  above  it  is  our  opinion  that  the  county 
highway  engineer  has  no  supervisory  power  over  the  commis- 
sioners of  a special  road  district. 


II. 

% 

Section  8012,  R.  S.  Mo.  1929,  places  the  d ty  upon 
the  county  highway  engineer  to  be  custodian  of  all  road 
tools,  except  as  may  be  otherwise  provided  by  law.  Said 
section  nads  as  follows : 
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"The  county  highway  engineer  shall  be 
custodian  of  all  tools,  material  and 
machinery  belonging  to  the  road  dis- 
tricts and  to  the  county,  except  as 
may  be  otherwise  provided  by  law, 
\vhen"”3e  liver  ing  to  any  road  overseer 
the  tools  and  machinery  belonging  to 
the  district,  he  shall  require  from 
the  overseer  an  inventory  and  receipt 
for  all  such  tools  and  machinery, 
and  the  overseer  shall  be  responsible 
for  the  proper  care  and  handling  of 
said  tools  and  machinery,  and  shall 
see  that  they  are  properly  kept  when 
not  in  use,  and  shall  account  for  the 
same  to  the  county  highway  engineer." 


As  to  tools  and  machinery  of  the  special  road  dis- 
trict, Section  3032,  R.  — Mo.  1929,  provides  as  follows: 

"The  county  court  shall,  upon  the 
organization  of  the  board  of  commis- 
sioners of  such  special  road  district, 
deliver  to  such  board  all  the  tools 
and  machinery  used  for  working  roads 
belonging  to  the  districts  formerly 
existing  within  the  territory  embraced 
in  such  special  district,  taking  a 
receipt  from  the  board  for  the  same, 
and  such  board  shall  keep  and  use  such 
tools  and  machinery  for  constructing 
and  improving  public  roads." 


From  the  above  it  is  our  opinion  that  the  county 
highway  engineer  has  no  right  over  the  tools  and  machinery 
belonging  to  the  special  road  district. 

Yours  very  truly. 


James  L.  HornBostel 

APPROVED:  Assistant  ttorney-Oeneral 


ROY  ’’cKITTRICK 
Attorney-General 

JLHiEG 


APPROPRIATION0:  $1680  of  Appropriation  Act  of  1935  to  Staoe  Service 

Officer  Invalid  and  void  because  of  conflict  with 
Sec.  4 of  Act  creating  office  of  State  Service  Officer 
(Laws  of  Mo.  1931,  p.  263) 


March  27,  1936. 


Honorable  Forrest  omith, 
State  auditor, 

Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  26  regarding  an  opinion  as  to  the  following: 

"HU  493  found  on  pages  263 
and  264  of  the  1931  Missouri 
Laws  creates  the  office  of 
state  Service  Officer,  section 
4 of  that  Act  fixes  the  salary 
and  expenses  of  that  office. 

"Section  31,  page  32  of  the  1935 
Missouri  Laws  makes  an  appropria- 
tion for  the  State  service  Officer 
in  excess  of  the  amount  fixed  in 
Section  4 of  the  1931  Laws. 

"Please  advise  me  how  much  money 
I may  legally  pay  to  the  otate 
Service  officer  for  the  operation 
of  his  office  during  the  biennium 
of  1935  and  1936." 


In  1931  the  General  Assembly  of  the  otate  of  Missouri 
created  the  office  of  State  Service  Officer,  section  4 of  said 
Act  (Laws  of  Mo.  1931,  p.  264)  provides: 

"The  compensation  of  the  state 
service  officer  shall  be  two  thou- 
sand four  hundred  dollars  ( 2400.00) 
per  year  with  an  allowance  not  to 
exceed  six  hundred  dollars  ($600.00) 
per  year  for  expenses  of  said  office, 
to  be  paid  from  the  athletic  commis- 
sion fund." 
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In  1935  the  General  assembly  of  the  otate  of  Missouri 
made  the  following  appropriation  for  the  purpose  of  paying  the 
selary  and  office  expense  of  the  State  service  Officer  (Laws  of 
Mo.  1935,  p.  32): 

A.  Personal  Service: 

.Salary  of  the  state  ser- 

vice  officer *4,800.00 

D.  Operation: 

For  office  expense  con- 
sisting of  general  expense, 
including  communication, 
printing  and  binding,  trans- 
portation of  things,  travel, 
material  and  supplies;  con- 
sisting of  stationery  and 
office  supplies,  and  special 
material  and  supplies 2,880.00  n 


The  appropriation  of  $2,880.00  for  office  expense  of  the 
State  Service  Officer  is  clearly  contrary  to  Section  4 of  the  ^ct 
creating  the  office,  and  is,  in  effect,  an  attempt  to  amend  said 
law  and  to  legislate  by  means  of  an  appropriation  act.  This  is 
impossible. 

article  IY,  Section  28  of  the  Constitution  of  the  state  of 
Missouri  provides: 

"i»o  bill  (except  general  appro- 
priation bills,  which  may  embrace 
the  various  subjects  and  accounts 
for  and  on  account  of  which  moneys 
are  appropriated,  and  except  bills 
passed  under  the  third  subdivision 
of  section  forty-four  of  this 
article)  shall  oontain  more  than 
one  subject,  which  shall  be  clearly 
expressed  in  its  title." 

In  the  case  of  State  ex  rel.  Hueller  v.  Thompson,  (Supreme 
Court  of  Missouri)  289  s.tt.  338,  the  Court  said: 

"It  is  manifest  that  the  real  pur- 
pose of  this  provision  was  an 
undertaking  to  regulate,  determine, 
and  fix  the  salaries  of  all  such 
officers  or  employees  affected  by 
the  appropriation  itot  whose  compen- 
sation might  not  be  fixed  at  all  by 
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statutory  law,  or,  if  et  all,  where 
the  statute  fixed  a maximum  only. 
fills  provision  has  no  other  character 
than  that  of  general  legislation, 
and  to  inject  reneral  legislation 
of  any  sort  into  an  appropriation  act 
Is  repugnant  to  the  Constitution 
(article  4,  sec.  2$,  Constitution 
of  Mo.),  and  the  appropriation  bill, 
as  provided  by  the  Constitution 
(article  4,  3ec.  28,  may  have  a 
plurality  of  subjects,  while  a bill 
for  general  legislation  may  have  but 
one. 

”iin  appropriation  bill  is  just  what 
the  terminology  imports,  and  no  more. 
Its  sole  purpose  is  to  set  aside 
moneys  for  specified  purposes,  and 
the  la'!,maker  is  not  directed  to  expect 
or  look  for  anything  else  in  an  appro- 
priation bill  except  appropriations. 

* * * 

"Here  we  have  an  appropriation  act 
which  not  only  appropriates  money  for 
the  various  subjects  embraced  therein, 
but  whieh  attempts  to  fix  and  regulate 
all  salaries  affected  by  the  act  which 
either  have  not  been  fixed  by  any 
statute,  or  not  definitely  fixed,  which 
would  include  all  salaries  where  the 
maximum  alone  was  named.  That  the 
Legislature  has  the  right  by  general 
statute  to  fix  salaries  is  beyond 
question,  but  has  it  the  right  to  do 
30  by  means  of  an  appropriation  act? 

7e  think  not.  * * * * * 


In  the  recent  case  of  Jtate  ex  rel.  cavis  v.  omith  (Jupreme 
Court  of  Missouri,  1934),  75  3.7.  (2d)  828,  the  Court  held  that 
an  appropriation  act  appropriating  money  contrary  to  the  express 
provision  of  a statute  which  provided  that  the  Board  of  Barber 
Examiners  should  bo  self-sustaining  from  fees  collected  by  said 
Board  was  void,  file  Court  in  its  opinion  said  (l.c.  830): 

"He  cannot  excape  the  conclusion 
that  if  section  13525,  B.3.,  is  still 
the  law,  and  if  it  provides  that 
the  salaries  and  expenses  of  the 
board  shall  be  paid  out  of  the  fund 
created  from  the  fees  collected  by 
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the  board,  and  out  of  that  fund 
only,  the  attempt  to  appropriate 
money  out  of  the  general  revenue 
fund  to  pay  any  part  of  such 
salaries  or  expenses  is  contrary 
to  the  existing  law  of  the  state, 
as  declared  in  section  13525, 
supra . " 


CQNCLttiloa 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  appropriation  ^ct  of  1935  (Laws  of  Mo.  1935, 
p.  32)  appropriating  $2,880.00  for  expenses  of  the  office  of  the 
5tate  service  Officer  is  invalid  and  void  as  to  $1,680.00  of  said 
appropriation,  for  the  reason  that  it  conflicts  with  the  express 
provision  of  oectlon  4 of  the  A.ct  creating  the  office  of  otate 
service  officer  (Laws  of  Mo.  1931,  p.  263).  However,  Inasmuch 
as  Section  4 of  said  ^ct  specifically  provides  that  ^600.00  per 
year  may  be  allowed  for  the  expenses  of  said  office,  it  is  our 
opinion  that  you  as  jtate  auditor  may  legally  pay  thi3  amount 
from  the  appropriation  to  the  otete  service  ufficer  for  the 
operation  of  his  office. 


Respectfully  submitted. 


JGEH  W. 
.assistant 


HOFFMAN, 

attorney 


Jr. , 

General . 


APPROVE: 


ROT  ;.;cKITTRICL, 
Attorney  General. 
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BOARD  OF  FUND  COMMISSIONERS:  Not  authorized  to  invest  public 

school  fund. 


PUBLIC  SCHOOL  FUND 


To  be  invested  at 
direction  of  State 
Board  of  Education 


w.arch  28,  1936 


Honorable  Forrest  Smith 

State  Auditor 

Jef, arson  City,  Missouri 


Dear  nr.  Smith: 


Acknowledgment  is  made  of  your  recent  request 
for  an  opinion  from  this  office,  on  the  following  matter: 

"Is  it  permissible  under  the 
law  for  the  Fund  Coamlssion 
to  sell  building  bonds  which 
they  have  now  authorized  to 
be  sold  for  investment  of 
funds  In  the  State  School 
and  Seminary  Funds  at  par? 

Under  the  provisions  of 
Section  9724,  rt.  S.  Mo. 1929, 

I believe  the  *und  Commis- 
sion's autriorlty  to  buy  state 
bonds  for  Investment  purposes 
is  clear. 

You  will  recall  that  at  the 
Board  meeting  held  on  the  18th 
day  of  February ,1936,  it  was  the 
opinion  of  the  Board  that  it 
reserve  the  ri,ht  to  purchase 
^50,000.00  of  the  State  of 
uilssouri  Building  Bonds  Series 
"b",  which  tney  expect  to  sell 
on  the  7th  day  of  April  on  the 
bid  price.  If  the  Fund  Com- 
mission has  the  right  to  sell 
,50,000.00  of  said  bonds  to 
these  various  accounts,  then  It 
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would  only  be  necessary  to 
advertise  for  sale  to  the 
public  ^1*950,000.00  In  lieu 
of  £2,000,000.00  authorized 
by  the  board." 


before  concerning  ourselves  with  particular 
statutes  bearing  upon  the  questions  Involved,  we  direct 
attention  to  the  pertinent  constitutional  provisions. 

Section  9 of  article  XI,  which  wap  derived 
from  the  Constitution  of  1865,  reads  as  follows: 

"No  part  of  the  public  school 
fund  of  the  State  shall  ever 
be  Invested  In  the  stock  or 
bonds  or  other  obll  atlons  of 
any  other  State, or  of  any  county, 
city,  town  or  corporation;  and 
the  proceeds  of  the  sales  of 
any  lands  or  other  property  which 
now  belong  or  may  hereafter  be- 
long to  said  school  fund  shall 
be  Invested  In  the  bonds  of  the 
State  of  Missouri,  or  of  the 
United  States." 


by  virtue  of  this  provision  the  public  school 
fund  of  the  State  could  only  be  Invested  In  bonds  of  the 
State  of  Missov.rl  or  of  the  United  States.  Ihe  public  school 
fund  referred  to  In  that  provision  Is  obviously  the  "public 
school  fund"  referred  to  In  Section  6,  of  Article  XI  of  the 
Constitution,  which  reads,  in  part,  as  follows: 

"xhe  proceeds  of  all  lands  that  have 
been  or  hereafter  may  be  granted  by 
the  United  States  to  this  State, and 
not  otherwise  appropriated  by  this 
State  or  the  United  States;  also, 
all  moneys,  stocks,  bonds,  lands 
and  other  property  now  belonging  to 
any  State  fund  for  purposes  of 
education;  also,  the  net  proceeds 
of  all  sales  of  lands  and  other 
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property  and  efiects  that  may  accrue 
to  the  state  by  escheat , from  un- 
claimed dividends  and  distributive 
shares  of  the  estates  of  deceased 
persons;  also,  any  proceeds  of  the 
sales  of  the  public  lands  which  may 
have  been  or  hereafter  may  be  paid 
over  to  this  State  (If  Congress  will 
consent  to  such  appropriation!; 
also,  all  other  grants,  gifts  or  de- 
vises that  have  been,  or  hereafter 
may  be,  made  to  this  State,  and  not 
otherwise  appropriated  by  the  State 
or  the  terms  of  the  grant,  gift  or 
devise,  shall  be  paid  Into  the  State 
treasury,  and  securely  Invested  and 
sacredly  preserved  as  a public  school 
fund*  * * * * 


Therefore,  the  moneys  which  are  a part  of  the 
public  school  fund  set  up  and  described  In  Section  6 of 
Article  XI,  may  only  be  Invested  In  bonds  of  the  State  of  Mis- 
souri or  of  the  United  States. 

v»e  now  direct  attention  to  the  provisions  of 
Article  24,  Chapter  57,  Hevlsed  Statutes  Missouri  1929.  An 
examination  of  Section  9712,  devised  Statutes  1929,  reveals 
It  to  be  practically  a re-enactment  of  Section  6 of  Article 
XI  of  the  Constitution,  except  that  It  provides  that  the 
public  school  fund  shall  be  Invested  under  the  direction  of 
the  State  ooard  of  education  "In  the  bonds  of  the  United 
States,  bonds  of  the  State  of  Missouri,  or  state  certificates 
of  indebtedness •" 

Section  9715  Is  more  clear  In  Its  direction 
respecting  the  Investment  of  the  fund  and  provides.  In  part, 

"rthenever  there  shall  be  In  the 
treasury  or  elsewhere,  subject  to 
the  order  of  the  treasurer,  any 
money  belonging  to  the  capital  of 
the  public  school  funds,  the  state 
auditor  shall  make  reports  thereof 
to  the  state  board  of  education, 
who  shall  direct  the  investment  of 
the  same  In  bonds  of  the  United 
States,  bonds  of  the  State  of  Mis- 
souri or  state  certificates  of  in- 
debtedness.* *****  *B 
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by  these  statutory  provisions  the  State 
lioard  of  .ducat ion  Is  charged  with  the  duty  of  Invest- 
ing the  pulllc  school  funds  • 

before  concluding  this  opinion  It  seems 
desirable  and  advisable  to  refer  to  other  constitutional 
and  statutory  provisions  which  may  appear  to  be  conflict- 
ing with  the  decision  reached  herein,  e first  refer 
to  Section  26,  of  Article  X of  the  Constitution,  which 
reads  as  follows: 


"All  certificates  of  Indebted- 
ness of  the  State  to  the  ’public 
school  fund'  and  to  the  ’seminary 
fund*  are  hereby  confirmed  as 
sacred  obligations  of  the  State 
to  said  funds , and  they  shall  be 
renewed  as  they  mature  for  such 
period  of  time  and  at  such  rate  of 
interest  as  may  be  provided  for  by 
law.  The  General  Assembly  shall 
have  the  power  to  provide  by  law 
for  the  Issuing  certificates  to 
the  public  school  fund  and  seminary 
fund,  as  the  money  belonging  to 
said  funds  accumulates  In  the  State 
treasury:  Provided,  That  after  the 
outstanding  bonded  Indebtedness  has 
been  extinguished,  all  money  accumu- 
lating In  the  State  treasury  for 
above  named  purposes  shall  be  Invested 
in  registered  county,  municipal  or 
school  district  bonds  of  this  State 
of  not  le 8 s than  par  value.  whenever 
the  State  bonded  debt  Is  extinguished 
or  a sum  sufficient  therefor  has  been 
received,  there  shall  be  levied  and 
collected,  in  lieu  of  the  ten  cents 
on  the  one  hundred  dollars  valuation 
now  provided  for  by  the  statutes, an 
annual  tax  not  to  exceed  three  cents 
on  the  one  hundred  dolls  rs  valuation, 
to  pay  the  accruing  interest  on  all 
the  certificates  of  Indebtedness , the 
proceeds  of  which  tax  shall  be  paid 
Into  the  State  treasury  and  appropriated 
and  paid  out  for  the  specific  purposes 
herein  mentioned." 
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It  should  be  noted  that  the  foregoing  consti- 
tutional provision  was  adopted  at  an  election  held  November 
4,  1902.  At  the  time  of  that  election  the  bonded  Indebted- 
ness of  the  State  of  Missouri  was  practically  extinguished, 
and,  therefore,  the  provisions  of  Section  9 of  Article  XI  of 
the  Constitution  would  prevent  the  Investment  of  the  public 
school  fund  and  the  seminary  fund  In  anything  other  than 
bonds  of  the  United  States, 

Pursuant  to  Section  26  of  Article  X,  the 
legislature  enacted  Section  9724  authorizing  the  State 
3oard  of  Fund  Commissioners  to  Invest  the  money  In  the 
Public  School  Fund  and  In  the  Seminary  Fund  In  registered 
county,  municipal  and  school  district  bonds  of  this  State, 
Subsequently  this  section  was  amended  so  as  to  purportedly 
authorize  the  Investment  of  such  fund  In  levee  and  drain- 
age district  bonds.  We  shall  not  pass  upon  the  consti- 
tutionality of  this  amendment.  It  Is  certain,  however, 
that  Section  9724  was  enacted  for  the  purpose  of  author- 
izing the  board  of  fund  conmiss loners  to  invest  the 
applicable  funds  In  these  bonds.  No  authority  Is  given 
to  invest  the  funds  in  State  bonds  or  in  United  States 
bonds,  without  going  into  the  apparent  conflict  be- 
tween these  constitutional  and  statutory  provisions,  no 
authority  to  Invest  the  public  school  and  seminary  funds 
In  State  bonds  Is  placed  In  the  board  of  *und  Commissioners • 

In  our  Investigation  of  this  law  we  have 
not  overlooked  the  provisions  of  Section  11464,  Revised 
Statutes  Missouri  1929,  which  authorized  the  Governor, 
Hreasurer  and  Auditor  to  Invest  the  public  school  fund  and 
the  seminary  fund  In  bonds  issued  pursuant  to  authority 
of  the  first  three  subdivisions  of  Section  44  of  Article 
Iv  of  the  Constitution,  Needless  to  say,  the  building 
bonds  are  Issued  pursuant  to  authority  of  the  fourth  sub- 
division of  Section  44  of  Article  IV,  and  therefore 
this  section  3s  not  applicable  to  the  instant  problem. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  State  board  of  Fund  Commissioners  Is  without 
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authority  to  purchase  state  bonds  for  the  public  school 
fund. 


Respectfully^submltted , 


harTT'o.  WALTI.iR,  Jr. 

Assistant  Attorney  General 


/ 


APPROVED* 


jOlfti  ilOAr'fiAk  , Jr. 
(Actin')  Attorney  General 
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APPRCPF.I '.TICNS':  Claim  filed  by  St.  Louis  Training  School  for 

Feeble-minded  cannot  be  allowed  by  the  Board  of 
Eleemosynary  Institutions  and  audited  by  the 
State  Auditor. 


April  2,  1936. 


FI  LEU 


Honorable  Forrest  omlth. 
State  auditor, 

Jefferson  City,  Missouri. 


Bear  sir: 


This  department  is  in  receipt  of  your  letter  of 
March  26  requesting  an  opinion  as  to  the  following: 

"H.B.  113,  page  221,  of  the  Laws  of  1931 
provides  that  'any  county  or  city  of  this 
state  which  shall  maintain  from  public  funds 
a hospital  for  the  care,  detention  or  treat- 
ment of  the  Insane,  shall  be  entitled  to 
receive  ^6.00  per  month  per  patient  from 
the  ^tate  of  Missouri.*  You  will  note  that 
there  is  no  mention  at  all  in  H.B.  113  of  any 
training  school  for  feeble-minded  being  entitled 
to  share  in  the  appropriation  from  the  otate. 

•* section  1 in  H.B.  541,  found  on  pages  123 
and  124  of  the  1935  Laws  of  Missouri  makes  an 
appropriation  for  5600,000  to  carry  out  the 
provisions  of  HB  113  passed  in  1931.  Section 
46-C,  found  on  page  177  of  the  1935  Laws  appro- 
priates ±2 ,400,000  at  the  rate  of  ^12.00  per 
month  for  the  patients  in  the  four  hospitals 
of  this  state  and  $22.50  per  month  for  the 
patients  in  the  tubercular  sanatorium  at  Mt. 
Vernon,  no  mention  being  made  of  the  Training 
School  for  feeble-minded  at  marshall,  Missouri. 

"It  is  my  contention  that  the  Legislature  did 
not  intend  that  the  state  should  contribute  any- 
thing towards  the  support  of  either  the  Train- 
ing school  for  Feeble-minded  operated  by  the 
City  of  St.  nouis,  or  the  Training  school  for 
Feeble-minded  operated  by  the  State  at  Marshall. 

"I  am  in  receipt  of  bills  from  the  City  of 
St.  Louis  at  the  rate  of  >6*00  per  month  amount- 
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ing  to  $84,463.52  for  the  quarter 
ending  December  31,  1935  for  the  St. 

Louis  Training  School  for  Feeble- 
minded in  St.  nouis,  which  amount  I 
have  rejected.  I have  been  requested 
by  the  Comptroller  of  the  City  of 
St.  nouis  to  secure  an  opinion  from 
you  as  to  whether  the  appropriation 
found  on  pages  123  and  124  in  the 
amount  of  i 600,000  in  the  1935  Laws 
applies  to  the  School  for  Feeble- 
minded in  the  City  of  St.  Louis." 

In  1931  the  Legislature  enacted  secs.  1,  2 and  3,  Laws 
of  *>o • 1931,  sec.  1 being  as  follows:  (p.  221) 

".tiny  county  or  city  in  this  state 
which  shall  maintain  from  public 
funds  a hospital  for  the  care, 
detention  or  treatment  of  the  insane, 
which  hospital  is  properly  equipped 
as  to  facilities,  staff  and  personnel, 
shall  be  entitled  to  $8.00  per  month, 
per  patient,  upon  proper  report  filed 
and  sworn  to  by  superintendent  or 
surgeon  in  chief  of  such  hospital 
for  the  insane,  when  such  proper 
report  is  filed  with  the  state  elee- 
mosynary board,  such  reports  shall 
be  filed  quarterly  and  shall  show  name, 
address  and  other  necessary  data  so 
as  to  properly  identify  and  authen- 
ticate the  patients  of  such  insane 
institution. " 

section  2 of  said  ^ct,  providing  for  partial  support  for 
inmates  of  hospitals  maintained  by  cities  or  counties,  gives  the 
Hleemosynary  Board  authority  over  such  hospitals  and  contains 
these  words:  "The  State  eleemosynary  Board  of  Missouri  shall  have 
authority  to  examine  by  proper  medical  authorities  any  and  all 
such  institutions  for  the  insane'. 

section  3 of  said  ^ct  provides  that  upon  the  sworn  state- 
ment of  the  superintendent  or  Chief  Burgeon  of  such  hospitals 
for  the  Insane,  the  Btate  Treasurer  shall  pay  $8.00  per  month 
per  patient. 

section  1,  Laws  of  i«o.  1935,  p.  123  is  as  follows: 
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"There  is  hereby  appropriated 
out  of  the  State  Treasury, 
chargeable  to  the  state  revenue 
fund,  the  sum  of  six  hundred 
thousand  dollars  U 600,000.00) 
or  so  much  thereof  as  may  be 
necessary  for  the  purpose  of 
paying  to  mental  hospitals, 
established  and  maintained  by 
any  county  or  city  not  within  a 
county  in  this  state,  the  sum 
of  vB.OO  per  month,  for  each 
Indigent  Insane  person,  detained 
and  treated  in  any  such  hospital, 
pursuant  to  the  provisions  of  an 
.act  approved  May  12th,  1931, 

Laws  1931,  page  221,  entitled 
•ijn  Act  to  Provide  Partial 
Support  for  Counties  or  Cities 
Maintaining  approved  Hospitals 
for  the  Insane;*  Provided,  that 
the  State  Auditor  shall  not  audit, 
and  the  State  Treasurer  shall  not 
pay  any  claim  out  of  this  appro- 
priation unless  such  claim  has 
first  been  approved  by  the  Pres- 
ident of  the  Board  of  Managers 
of  State  Sleemosynary  Institutions." 


It  is  our  opinion  that  the  above  section  refers  solely  to 
the  four  state  hospitals  and  to  the  sanatorium  at  Mount  Vernon, 
and  in  reality  has  no  bearing  on  the  question  contained  in  your 
letter,  as  Section  1 of  H.B.  541  refers  solely  to  the  Act  of 
1931  (Laws  of  Mo.  1931,  p.  221).  We  think  the  sole  question  to 
be  here  determined  is  whether  or  not  under  the  ^ct  of  1931,  per- 
mitting counties  or  cities  having  a hospital  for  the  insane  to 
be  paid  $8.00  per  month  per  patient,  the  same  Includes  institu- 
tions for  the  feeble-minded. 

You  refer  to  the  institution  in  question  as  the  Training 
school  for  Feeble-minded  operated  by  the  City  of  ot.  Louis. 

Whether  said  Institution  is  an  insane  asylum  or  an  institution 
for  the  feeble-minded  is  a question  of  fact,  the  character  and 
type  of  patients  treated,  and  not  the  name  of  the  institution, 
being  determinative;  however,  for  the  purposes  of  this  opinion, 
we  shall  treat  the  institution  in  question  as  an  institution  for 
the  treatment  of  feeble-minded  persons. 

Regarding  the  Training  .School  for  Feeble-minded  at  Marshall 
Missouri,  this  institution  was  declared  to  be  a state  eleemosynary 
institution  by  Jec.  8560,  R.J.  Mo.  1929,  which  provides: 
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"The  state  hospital  No.  1,  at 
Fulton,  the  state  hospital  No.  2, 
at  St.  Joseph,  the  state  hospital 
No.  5,  at  Nevada,  the  state  hos- 
pital No.  4,  at  Farmington,  the 
Missouri  State  sanatorium,  at 
Amount  Vernon,  and  the  Missouri 
State  Sohool,  at  Marshall,  are 
hereby  declared  to  be  state  elee- 
mosynary institutions  of  the 
State  of  Missouri  within  the 
meaning  of  the  provisions  of  this 
article.” 


The  above  section  refers  to  the  institution  at  Marshall 
as  the  "Missouri  State  School  at  Marshall",  but  we  know  as  a 
matter  of  fact  that  none  are  admitted  to  the  institution  except 
feeble-minded  persons.  Section  8691,  H.S.  Mo.  1929  provides: 

"There  shall  be  established  in 
this  state  a colony  for  feeble- 
minded and  epileptics,  to  be 
known  as  the  Missouri  State 
Sohool." 


Vfe  therefore  come  to  the  conclusion  that  the  institution 
for  the  feeble-minded  in  the  City  of  St.  Louis  is  identical 
in  its  purpose  to  the  Missouri  State  School  at  Marshall.  How- 
ever Section  1 of  the  Act  of  1931,  supra,  confines  the  payment 
of  the  $6.00  per  month  per  patient  to  the  care,  detention  and 
treatment  of  the  Insane  - the  Act  1 s wholly  silent  as  to  feeble 
minded  persons. 

Webster's  New  International  Dictionary  defines  the 
word  "insane"  as  follows: 

"unsound  - said  of  the  mind; 
exhibiting  unsoundness  or  disorder 
of  the  mind;  not  sane;  mad;  de- 
ranged in  mind;  distracting;  used 
by  or  appropriated  to  insane 
persons  as  in  insane  hospital;  * * " 

oection  6664, 3.N.  Mo.  1929  construes  the  word  "insane" 

to  be: 

"The  words  'insane'  and  'lunatic', 
as  used  in  this  chapter,  shall  be 
construed  as  including  every  species 
of  insanity  or  mental  derangement. 
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Webster's  i<ew  International  Dictionary  defines 
"feeble-minded"  as  follows: 

"Tf'ealc  in  will  or  understanding; 
hawing  mental  infirmity;  wanting 
firmness  or  constancy,  irresolute; 
vacillating;  'comfort  thd  feeble- 
minded', 1 rhess.,  ▼.  14;  hawing  a 
mind  incapable  of  normal  develop- 
ment, although  of  better  intelligence 
than  imbeciles  and  Idiots." 


CiAOuJSlON 


There  is  a broad  distinction  between  the  words  "insane" 
and  "feeble-minded"  and  one  does  not  include  the  other,  as 
stated  in  Section  6664,  supra,  "insanity"  contemplates  a mental 
derangement,  while  feeble-minded  persons  are  persons  of  *eak 
will  and  understanding,  although  not  idiots  or  imbeciles. 
Therefore,  it  is  the  opinion  of  this  department  that  the  claim 
filed  by  the  Training  School  for  Feeble-minded  operated  by 
the  City  of  St.  Louis  cannot  be  legally  allowed  by  the  Board 
of  Eleemosynary  Institutions  and  audited  by  you  as  auditor  of 
the  State  of  idlssourl. 


Respectfully  submitted, 


OLLIV^B  V.  NOLEN, 

Assistant  attorney  General. 


APPROVED: 


JoRK  '.  HOFFfcUN,  Jr" 
(Acting)  attorney  General. 
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Accrued  assistance  due  an  old  age  pensioner 
at  the  time  of  his  death,  to  whom  paid. 


April  21,  1956.  V 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


•FILED 


Dear  Mr.  Smith: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  office, 
which  reads  as  follows: 

"I  would  be  glad  if  you  would  give  me  an 
opinion  on  the  following  questions: 

•If  a person  receiving  Cld  Age  Assistance 
dies  and  there  is  no  administration  upon 
his  estate  within  sixty  days  after  his 
death,  to  whom  will  the  accrued  assistance 
be  paid? 

•What  person  or  persons  will  determine  who 
is  to  receive  this  accrued  assistance? * " 


In  an  opinion  given  to  Miss  Reba  Choate,  Assist- 
ant Commissioner  of  Old  Age  Assistance  under  date  of 
February  4,  1956,  we  ruled  that  accrued  assistance  due 
a pensioner  at  the  time  of ’his  death  was  a part  of  his 
estate  and  should  be  administered  upon  in  the  same  manner 
as  any  other  property  of  the  deceased. 

Chapter  I,  R.  S.  Mo.  1929  provides  a complete 
and  exclusive  scheme  for  the  administration  of  estates 
of  aeceesed  persons.  In  our  opinion,  the  law  contemplates 
that  all  estates  of  deceased  persons  be  administered  upon 
under  the  provisions  of  this  chapter  and  under  the  direc- 
tion and  supervision  of  the  Probate  Court. 
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Section  10,  p.  998  of  23  C.  J.  provides  in 
pert  as  follows: 

"As  a general  rule  all  estates  of  dece- 
dents are  subject  to  administration,  as 
the  policy  and  intent  of  the  statutes  on 
the  subject  clearly  contemplate  thr t 
property  of  decedents  left  undisposed  of 
at  death  shall,  for  the  purrose  of  col- 
lecting. < the  same,  ascertaining  and  pro- 
teoti^lgj.p;  the  rights  of  creditors  and 
helps'*  fl&id  properly  transmitting  the 
title  of  record,  be  subjected  to  the  process 
of  administration  in  the  probate  court, 
and  indeed  there  is  no  other  method  provided 
by  statute  whereby  the  existence  of  cred- 
itors or  heirs  of  decedent  may  be  con- 
clusively established  and  the  estate 
dis tributed*" 


Section  11,  p*  999  of  the  same  volume  reads  in 
part  as  follows: 

"Administration  is  usually  a necessity 
where  a person  dies  leaving  unpaid  debts 
and  property  which  may  be  made  available 
to  pay  them,  rnd  the  mere  fact  that  there 
may  be  debts  has  been  considered  sufficient 
to  render  administration  proper**  # " 


Section  13,  p*  1000  of  the  same  volume, reads 
as  follows: 


"While  the  power  to  grant  administration 
is  not  restricted  to  cases  in  which  the 
estate  is  indebted,  the  absence  of  debts 
may  render  administration  unnecessary, 
it  being  considered  that  in  such  case  the 
heirs  may  properly  take  possession  of  the 
assets  and  make  a division  among  themselves 
in  kind  or  otherwise  by  mutual  agreement* " 
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The  rule  that  the  he  Ira  of  a decedent  may 
distribute  among  themselves  his  personal  oroperty  with- 
out the  appointment  of  an  administrator,  which  is  an 
exception  to  the  rule  that  title  to  oersone.lty  left  by 
an  Intestate  rests  in  his  administrator,  is  applicable 
only  whun  three  things  occur:  First,  the  absence  of 
debts  against  the  estate;  Second,  the  legal  age  of  the 
heirs  entitled  to  share  in  the  distribution;  and  Third, 
a unanimity  among  them  as  expressed  by  their  agreement 
or  act  to  dispense  with  an  administrator,  Griesel  vs, 
Jones,  123  !3o.  App.  45, 

fection  7,  3*  S.  Mo,  1929  provides  what  persons 
are  entitled  to  priority  in  administering  an  estate. 

Said  section  reads  as  follows: 

"Letters  of  adminis tration  shall  be  granted: 
First,  to  the  husband  or  wi#e;  secondly,  to 
those  who  are  entitled  to  distribution  of 
the  estate,  or  one  or  more  of  them,  as  the 
court  or  judge  or  elerk  in  vacation  shall 
believe  will  best  manage  and  rreserve  the 
estate:  Provided,  however,  if  the  court, 
or  judge  in  vacation,  should  believe  no  one 
of  such  persons  entitled  to  administer  is  a 
competent  and  suitable  person,  some  other 
person  than  those  a ove  mentioned  may  be 
appointed," 


Section  8,  R,  3.  Mo.  1929  provides  that  if  such 
persons  entitled  to  priority  in  adminis tering  an  estate 
fail  to  a 'ply  within  thirty  days,  that  the  court  or  judge 
or  clerk  may  issue  citation  to  him  or  them  upon  motion  of 
any  interested  person  to  appear  and  qualify  for  administra- 
tion, and  if  the  person  or  persons  eo  cited  fail  to  ad- 
minister within  the  time  appointed,  letters  may  be  granted 
to  any  person  whom  the  court  or  Judge  or  clerk  in  vacation 
may  deem  -inst  suitable.  Said  section  reads  as  follows: 

"If  no  such  person  apply  for  tetters  within 
thirty  days  after  the  death  of  the  deceased. 
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the  court  or  Judge  or  clerk  may  issue 
citation  to  him  or  thorn,  on  motion  of 
any  person  interested,  to  appear  and 
oualify  for  ndmlnistrr tion,  giving  at 
least  five  days*  time  for  that  purpose; 
and  if  the  person  or  persons  so  cited  fail  to 
administer  within  the  time  appointed,  let- 
ters may  be  granted  to  any  person  whom 
the  court  or  Judge  or  clerk  in  vacation 
may  deem  most  suitable. 


Under  the  provisions  of  Section  107,  Laws  Mo. 

1933,  p.  164,  the  widow  or  widower  is  entitled,  in  addition 
to  dower,  to  certain  articles  of  property  and  such  sums  of 
money  in  exclusion  of  all  debts  claimed,  charges,  legacies 
and  bequests  as  the  court  may  deem  reasonable  for  the  proper 
support  of  said  widow  or  widower  and  minor  children  under 
the  age  of  eighteen  years,  if  any,  for  the  period  of  one 
year  after  the  death  of  the  decedent.  In  addition  thereto, 
the  widow  or  widower  is  allowed  personal  property  not  to 
exceed  the  appraised  value  of  four  hundred  dollars  under 
the  rro”lsions  of  Section  108,  R,  s.Mo.  1929,  and  under 
the  provisions  of  Section  110  If  the  widow  or  widower  does 
not  receive  the  property  thus  allowed,  the  court  shall 
order  the  money  to  be  paid  to  the  widow  or  widower. 

Under  the  provisions  of  Section  2,  S.  Mo.  1929 
the  Probate  Court  may  refuse  to  grant  letters  of  administra- 
tion on  estates  of  deceased  persons  not  greater  in  amount 
than  is  allowed  by  law  os  the  absolute  property  of  the  widow, 
widower  or  minor  children  under  the  age  of  eighteen  years, 
and  if  he  orders  that  no  letters  of  administration  shall  be 
issued  on  such  estate,  such  widow,  widower  or  minor  children 
are  authorised  to  collect,  sue  for  and  retain  all  the  prop- 
erty belonging  to  such  estate.  Section  2 provides  as  fol- 
lows : 


"The  probate  court,  or  the  Judge  thereof 
in  vacation,  in  its  or  his  discretion, 
may  refuse  to  grant  letters  of  administra- 
tion on  estates  of  deceased  persons  not 
greater  in  amount  than  is  allowed  by  law 
ns  the  absolute  property  of  the  widower. 
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widow  or  minor  children  under  the  age  of 
eighteen  year?*  Frocf  may  e allowed  by 
or  on  behalf  of  such  widower,  widow  or 
minor  children  before  the  probate  court 
or  Judge  thereof  of  the  value  and  nature 
of  such  estate,  and  If  such  court  or 
judge  shall  be  satisfied  that  no  estate 
will  be  left  after  allowing  to  the  widower, 
widow  or  minor  children  their  absolute 
property,  he  or  it  shall  order  that  no 
letters  of  administration  shall  be  is- 
sued on  such  estate,  unless,  on  the  ap- 
plication of  creditors  or  other  parties 
interested,  the  existence  of  other  or 
further  prooerty  be  shown.  And  after 
the  making  of  such  order,  and  until  such 
time  as  the  same  may  be  revoked,  such 
widower,  widow  or  minor  children  shall 
be  authorized  to  collect,  sue  for  and 
retain  all  the  property  belonging  to 
such  estate;  if  a widower  or  widow,  in 
the  same  manner  and  with  the  some  effect 
as  if  he  or  she  had  been  appointed  and 
qualified  as  executor  or  executrix  of  such 
estate;  if  minor  children  under  the  age 
of  eighteen  years,  in  the  same  manner 
and  with  the  same  effect  as  now  provided 
by  law  for  proceedings  in  court  by  in- 
fants in  bringing  suits." 


Section  296,  R.  S.  Mo.  1929  provides  for  the 
election  of  a public  administrator  who  Is  ex-officio  public 
guardian  and  curator  in  and  for  his  county. 

Section  299,  fi.  3.  Mo.  1929  provides  when  a pub- 
lic administrator  is  to  take  charge  of  an  estate.  Section 
299  reads  as  follows: 

"It  shall  be  the  duty  of  the  public  ad- 
ministrator to  take  into  his  charge  and 
custody  the  estates  of  all  deceased  per- 
sons, and  the  person  and  estates  of  all 
minors,  and  the  estates  or  person  and 
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estate  of  all  insane  persons  in  his 
county,  in  the  following  cases:  First, 
when  a stranger  dies  intestate  in  the 
county  without  relations,  or  dies  leaving 
a will,  and  the  executor  named  is  absent, 
or  fails  to  qualify;  second,  when  per- 
sons die  intestate  without  any  known 
heirs;  third,  when  persons  unknown  die 
or  are  found  dead  in  the  county;  fourth, 
when  money,  proper ty , • aners  or  other 
es  ta  te  arc  le  f t~  In'  a situa  tion  exposed 
to  loss  or  damn, re . and  no  other  -erson 
administers  on  the  some ; f If th,  when 
any  0 3 ta  te  o?~any  - err  on  who  dies  in  te3  ta  te 
’ therein,  or . elsewhere,  is  left  in  the 

county  lla:le~to  be  Injured,  wasted  or 
lost,  when  fold  intestate  does  not 
leave  a loi own  husband,  widow  or  heirs  in 
this  state;  sixth,  the  nersons  of  all 
minors  Tinder  the  age  of  fourteen  years; 
whose  parents  are  dead,  and  who  have  no 
legal  _uardian;  seventh,  the  estates  of 
all  minors  whose  parents  are  dead,  or, 
if  living,  refuse  or  neglect  to  qualify 
as  curator,  or,  having  qualified,  have 
been  removed,  or  are,  from  any  cause,  in- 
competent to  act  as  such  curator,  and  who 
have  no  one  authorized  by  law  to  take 
core  of  and  manage  their  estate;  eighth, 
the  estates  or  person  and  estate  of  all 
insane  persons  in  his  county  who  have 
no  legal  guardian,  and  no  one  competent 
to  take  charge  of  such  estate,  or  to  act 
as  such  guardian,  can  be  found,  or  is 
known  to  the  court  having  jurisdiction, 
who  will  qualify;  ninth,  where  from  any 
other  good  cruse,  said  court  shall  order 
him  to  take  posse  sion  of  any  estate  to 
prevent  its  being  injured,  wasted,  ur- 
loined  or  lost." 

Section  303,  R.  S,  Mo,  1929  makes  it  the  dtt  y 
of  nil  civil  officers  to  inform  public  administrators  of 
all  rroperty  and  estates  known  to  them  which  are  liable 
to  waste,  loss  or  injury,  which  by  law  ought  to  be  in  the 
possession  of  a public  administrator.  Said  section  reads 
as  follows: 
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"It  shall  be  the  duty  of  all  civil  of- 
ficers to  inform  the  public  administrator 
of  all  property  and  estate  known  to  them 
which  is  liable  to  loss,  wrste  or  injury, 
end  which  by  law  ought  to  be  in  the 
possession  of  the  public  administrator#'’ 


Section  24  of  the  Old  Age  Assistance  Act  pro- 
vides in  part  os  follows: 

" # and  In  case  any  applicant  shall  die, 
having  any  accrued  or  unpaid  assistance, 
the  -mount  thereof  shall  be  paid  to  the 
legal  representative  of  such  applicant; 
but  If  there  be  no  administration  upon 
the  estate  of  the  deceased  applicant 
within  a period  of  60  days  after  his  death, 
then  the  amount  due  shall  be  paid  to 
whomsoever  would  be  entitled  thereto 
under  the  laws  of  this  State  snd  the  pro- 
visions of  this  Act;  * * " 


As  pointed  out  above,  however,  an  estate  of  a 
deceased  does  not  vest  in  his  heirs  or  in  his  creditors, 
but  In  an  administrator  appointed  by  the  court,  unless 
the  court  orders  that  no  letters  of  administration  be 
granted  when  the  estate  of  the  deceased  is  not  greater 
than  the  amount  of  the  absolute  property  allowed  a widow 
or  widower.  In  which  case  the  property  would  vest  In  such 
widow  or  widower# 


COKCLUSIOK# 

In  view  of  all  of  the  above,  it, Is  the  opinion 
of  this  department  that  accrued  assistance  due  an  old  age 
pensioner  at  the  time  of  his  death  should  be  paid  to  the 
person  to  whom  the  Frobate  Court  has  granted  letters  of 
cbminis trot ion,  or  to  the  *ublic  Administrator,  when  it 
is  his  duty  to  administer  the  estate,  or*  if  the  value  of 
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the  estate  Is  not  more  than  Is  allowed  the  widow, 
widower  or  minor  children  ns  their  absolute  property, 
nnd  the  court  make  an  order  that  no  letters  of  ad- 
ministration shall  be  issued,  then  the  accrued  assistance 
should  be  -aid  to  such  widow,  widower  or  minor  children, 

The  only  exception  to  the  above  is  where  there  are  no 
debts  against  the  estate  and  the  heirs  entitled  to 
share  in  the  distribution  are  all  of  age  and  agree 
among  themselves  to  dispense  with  an  administration, 
in  which  case  the  accrued  assistance  should  he  Dald 
direct  to  the  heirs, 

Y.e  respectfully  suggest  that  in  case  an  old 
age  censioner  die  having  accrued  assistance  due  him, 
that  the  robate  Court  of  such  county  wherein  the  pensioner 
resided  be  notified,  so  that  if  the  persons  entitled  to 
administer  the  estate  do  not  appear  within  thirty  days, 
he  may  cite  them  to  appear  and  qualify  for  administration, 
and  if  they  co  not  do  so,  appoint  some  other  competent 
nerson  to  administer  the  estate.  VJ'e  also  suggest  that 
the  Public  Administrator  of  the  county  in  which  the  de- 
ceased resided  at  the  time  of  his  death,  should  be  no- 
tified, so  if  it  is  his  duty  under  the  low  to  administer 
unon  the  estate,  he  may  proceed  to  do  so. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JOf*  Y.  ftOPPMAF,  Jr. 
(Acting)  Attorney  General 


JbTiFb 


PH  _ S CUTING  ATTORNEYS: 


Prosecuting  attorney  allowed  reimbursement 
for  necessary  stenographic  md  clei-ical 
help  from  County,  in  reasonable 
necessary  amounts. 


April  24.  1936. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  liissouri 


Dear  IO* . smi  th : 


This  is  to  acknowled  e receipt  of  your  letter  in 
which  you  request  the  opinion  of  this  Department.  Your 
letter  is  as  follows: 

"In  the  course  of  our  audits  of  county 
officials  we  find  that  in  several  cascs 
the  Prosecuting  Attorney  has  been  allow- 
ed deputies  or  assistance  of  clerical 
hire,  the  salaries  of  which  have  been 
paid  out  of  the  county  r evenue  upon 
warrants  issued  by  the  County  Courts. 

"We  are  unable  to  find  any  statutes 
authorizing  this  expenditure  of  county 
money. 

"I  would  like  an  opinion  from  you:“ 
office  as  to  whether  a County  Court  can 
legally  pay  clerical  help  or  deputy  hire 
of  the  Prosecuting  Attorney." 


Your  question  is.  May  a county  court  legally  pay 
clerical  help  or  deputy  hire  of  the  prosecuting  attorney? 

Ae  shall  assume.  In  your  inquiry  you  have  reference  to  those 
counties  In  which  there  is  no  specific  statutory  authority 
for  deputies  or  stenographers  and  wherein  a stated  sal  ry  is 
not  allowed  by  statute  for  such  deputies  and  stenographer s. 
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At  the  outset  we  wish  to  state  that  the  courts  of 
this  State  have  adopted  a liberal  policy  in  paying  the 
necessary  expenses  of  public  officers,  to  the  end  that  they 
be  not  required  to  pay  out  of  their  own  pockets  such  expenses 
of  such  offices  in  performing  their  public  duties  . 

The  prosecuting  attorney  has  many  and  complex  duties 
to  perform,  being  the  chief  law  enforcement  officer  of  the 
county  and  also  the  legal  advisor  of  the  county  court  and 
the  nublic  officers  of  the  county  relative  to  public  business 
and  to  attend  to  all  legal  matters  in  which  the  county  is 
involved,  all  of  which  necessitates  the  drafting  of  complaints, 
informations,  indictments,  petitions  and  other  court  papers 
a no  contracts, 

A steno  rapher,  no  doubt,  is  the  clerical  help 
referred  to  in  your  letter,  A stenographer  in  recent  years 
has  become  a necessary  adjunct  to  a law  ofice  and  the  public 
business  may  be  expedited  and  dispatched  more  quickly  by  the 
use  of  stenographic  help  in  an  office. 

The  courts  in  Missouri  have  adopted  a strict  rule  as 
to  the  payment  of  salaries  , fees  or  compensation  to  public 
officers  and  the  officer  must  put  his  finger  upon  the  statute 
authorizing  the  payment  of  same.  The  courts  have  adopted  the 
common  law  rule,  that  is,  that  an  officer  is  presumed  to 
render  his  services  gratuitously  unless  there  is  specific 
statutory  authority  for  the  payment  of  same.  King  v.  Riverland 
Levee  District,  279  S.  V.  196,  196. 

With  reference  to  the  payment  of  expenses  paid  out 
or  necessarily  incurred  by  the  officer  in  the  performance  of 
his  official  duties,  we  find  that  the  courts  have  adopted  a 
more  liberal  rule  and  permit  the  officer  to  be  reimbursed  for 
necessary  outlays  for  expenses  out  of  the  public  treasury. 

The  courts  have  correctly  adopted  this  rule  for  if  an  officer 
were  c mnelled  to  nay  the  expenses  of  the  operation  of  his 
office  and  other  expenses  out  of  his  salary  or  fees,  the  public 
business  to  some  extent  would  be  neglected.  There  have  been 
several  cases  in  our  appellate  courts  relative  to  the  expenses 
and  the  purchasing  of  equipment  necessary  in  the  operation  of 
public  offices.  In  each  case  we  have  found  that  the  courts 
have  adopted  this  liberal  policy  and  made  the  payment  of 
certain  expenses  a charge  against  the  public  treasury,  although 
no  specific  statutory  authority  could  be  found  for  same. 
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In  the  case  of  Saylor  v.  Nodaway  County,  159  Ko.  530  , 
under  a statute  providing  that  the  necessary  expenses 
incurred  by  the  probate  court  ”f  r books,  stationery,  furni- 
ture, fuel  and  other  necessaries  shall  be  paid  by  the  county," 
the  court  held  that  the  county  court  was  compelled  to  pay  the 
probate  Judge  for  postage  stamps  used  in  the  discharge  of 
his  official  duties* 

In  the  case  of  Ewing  v.  Vernon  County,  216  Ko.  681, 

1.  c.  692,  involving  what  the  recorder  may  have  for  equipment 
and  expenses,  the  court  said: 

"There  is  not  a word  in  the  chapter  re- 
lating to  providing  chairs,  desks,  pens, 
ink,  stationery,  stoves,  racks,  tables, 
spittoons  on  other  office  paraphernalia. 

There  is  even  no  word  relating  to  a room 
in  which  to  keep  his  office  or  fuel  to 
heat  it,  but  when  we  read  other  provisions 
of  the  general  statutes  relating  to  build- 
ing a court  house  and  heed  the  underlying 
theory  that  county  offices  should  be  kept 
there,  all  questions  relating  to  a room 
vanish." 

In  the  companion  case  of  Ewing  v.  Vernon  County,  216 
Ko.  696,  the  court  held  that  the  sheriff's  office  is  entitled 
to  janitor  service  at  the  expense  of  the  county  and  it  is  the 
duty  of  the  county  court  to  reimburse  the  sheriff  for  reason- 
able outlays  for  such  services. 

In  Buchanan  v.  Ralls  County,  283  Ko.  10;  222  S.  W.  1002, 
the  Supreme  Court  held  that  it  was  the  duty  of  the  county  to 
furnish  the  county  treasurer  with  suitable  office  space,  heat, 
lights  and  janitor  service. 

In  46  Corpus  Juris,  p.  1018,  it  is  said: 

"BuJ»  where  the  law  requires  an  officer 
to  do  that  which  necessitates  an 
expenditure  of  money  for  which  no  pro- 
vision is  made  to  supply  him  with  cash 
In  hand,  he  may  make  the  expenditure 
out  of  his  own  funds  and  have  reimburse- 
ment therefor,  and  where  a public  duty 
is  demanded  of  an  officer  without  pro- 
vision for  any  compensation,  the  expense 
must  be  borne  by  the  public  for  whose 
benefit  it  is  done." 
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In  all  of  these  cases  the  statutes  have  not  been 
explicit  as  to  what  should  be  furnished  each  county 
official  in  the  way  of  equipment  and  expens  s,  yet  the 
courts  luve  adopted  liberal  views  in  the  interest  of 
efficiency  of  the  offices  and  the  officers  in  the  perform- 
ance of  their  public  duties. 

In  this  day  business  is  transacted  by  modern  means 
and  in  modern  ways,  and  we  can  see  no  good  reason  why  public 
business  should  not  be  conducted  in  the  sane  way  and  in 
keeping  with  the  times.  It  is  almost  universal  that  all 
of  the  legal  papers  mentioned  above  are  prepared  on  the  type- 
writer and  the  typewriter  is  essential  in  the  present  day 
office,  and  a typewriter  without  an  operator  is  useless. 

It  is  not  one  of  the  qualifications  of  a prosecuting  attorney 
that  he  be  a stenographer  or  typist. 

It  is  our  opinion  that  a deputy  or  an  assistant  in 
the  office  of  a prosecuting  attorney  is  not  entitled  to  a 
salary  payable  out  of  the  county  treasury  in  the  absence  of 
statutory  authority  therefor.  However,  it  is  our  opinion 
that  if  it  is  necessary  for  the  prosecuting  attorney  to 
hire  a stenographer  or  other  clerical  assistance  to  perform 
certain  necessary  duties  in  his  office,  and  he  thereby  is 
compelled  to  pay  such  expenses  out  of  his  pocket,  he  is 
entitled  to  reimbursement  from  the  county  in  reasonable  and 
necessary  amounts. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


JOHN  W.  HOF u MAI,  Jr., 
(Acting)  Attorney -General. 


CRHsEG 


SUPERINTENDENT  OP  SCHOOLS, COUNTY: 


SCHOOLS. 


Expenses  for  telephone  of 
County  Superintendent  of 
Schools  not  payable  out 
of  funds  under  Section 
9475  


April  29,  1956 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City ,&issouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of  April 
16,  in  which  you  inclose  a request  for  an  opinion  to  you  from 
the  Superintendent  of  Schools  of  Stone  County,  Missouri,  His 
letter  is  as  follows: 

"I  have  no  telephone  in  my  office 
and  the  county  is  not  able  to 
supply  me  with  one,  do  you  think 
it  would  be  all  right  if  I used 
some  of  the  money  in  the  certificate 
funds  or  county  association  funds 
as  some  call  it  to  pay  the  telephone 
bill. 

"This  would  be  a benefit  for  the 
teachers  to  be  able  to  call  me,  as 
I think  it  would  be  all  right.  What 
is  your  opinion? 

"Is  there  any  other  counties  that 
are  doing  this? 

"Please  let  me  hear  what  you  think 
Of  this.  " 


The  question  is,  whether  or  not  the  Superintendent  of 
Schools  of  Stone  County  may  pay  for  a telephone  for  his  office 
out  of  the  certificate  funds  or  county  association  funds.  The 
funds  mentioned  in  the  latter  are  received  under  the  provisions 
of  Section  9475,  Revised  Statutes  Missouri,  1929,  which  provides, 
in  part,  as  follows: 


Honorable  Forrest  Smith 


-2- 


April  29,  1936 


"-.very  applicant  for  a certificate 
shall  pay  to  the  county  superintendent 
of  public  schools  a fee  of  three  dollars 
which  shall  entitle  him  to  take  any  and 
all  examinations  given  in  any  calendar 
year.  Every  applicant  for  a renewal 
of  his  certificate  shall  pay  a fee  of 
one  dollar  and  fifty  cents.  The  fees 
so  collected  shall  be  used  for  the  pay- 
ment of  the  expenses  of  teachers  associa- 
tion and  teachers'  meetings  authorized  by 
this  chapter  - at  least  thirty  per  cent, 
bein  set  apart  and  used  for  this  purpose- 
and  for  the  expenses  incident  to  the  grad- 
in-  of  papers  and  issuing  certificates  of 
applicants  f6r  license  to  teach.  The 
county  superintendent  of  public  schools 
shall  remit  to  the  state  superintendent 
five  cents  for  each  subject  written  by 
each  applicant,  whose  papers  are  sent 
to  the  state  superintendent  of  schools. 
******•»" 


Said  section  further  provides  that  the  fees  thus  re- 
ceived by  the  State  Superintendent  of  Schools  may  be  used  by 
him  to  pay  assistants  for  examining  and  trading  such  papers 
and  other  expenses  in  connection  therewith,  and  further  pro- 
vides "-hat  the  balance  shall  be  turned  into  the  General  Revenue 
Fund  of  the  State  by  the  State  Superintendent  of  Schools,  and 
said  section  further  provides: 

"The  county  sups  rintendent  of  public 
schools  shall  make  report  of  all  fees 
collected,  all  amounts  expended  for 
teachers  associations  and  meetings 
and  for  all  amounts  remitted  to  the 
state  superintendent  to  the  county 
court  at  it 8 regular  meeting  in  February 
of  each  year." 


We  do  not  find  under  this  section  that  this  fund  may  be 
used  to  provide  a telephone  for  the  county  superintendent  of 
schools,  but  said  section  states  definitely  and  specifically 
for  what  purposes  such  fund  may  be  used. 
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It  Is,  therefore,  our  opinion  that  the  County 
Superintendent  of  Schools  Is  not  allowed  to  use  the  funds 
received  under  the  provisions  of  Section  9475  for  the 
purpose  of  supplying  a telephone  for  his  office. 


Yours  very  truly. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED* 


26W  ...  HoJttEffTJr: 

(Acting)  Attorney  General 


CRH:LC 


nnr> 'TTJflT  fo'^TS * When  defendant  is  insolvent  and  continuance  is 
granted a t°his 'instance  aad  defendant  is  later  acquitted  the , state 
?s  liable  for  costs;  when  state  receives  continuance  at  its  cost 
and  defendant  is  convicted  and  unable  to  pay  costs,  State  is  only 
liable  for  costs  incurred  by  it. 


✓ p 

April  30,  1936. 


Honorable  Forrest  onith, 
State  auditor, 

Jefferson  City,  Lo. 


Dear  sir: 


Tills  department  is  in  receipt  of  your  letter  of 
April  16,  wherein  you  make  the  following  request  for  an 
opinion: 


"Re:  State  v.  Jason  Arnett 
and  John  Landers. 

Witnesses  in  the  above  entitled  case 
having  been  duly  subpoenaed  by  a 
sheriff  appear  in  the  Circuit  Court 
in  obedience  to  said  subpoena  and  at 
that  term  of  court  an  application  is 
filed  on  behalf  of  the  defendants  for 
a continuance,  a continuance  is  granted 
by  the  court  upon  the  application  and 
at  the  request  of  the  defendants  to  the 
next  term  of  court,  the  court  failing 
to  enter  any  Judgment  in  regard  to  the 
cost  of  the  continuance.  «.t  the  next 
term  of  Circuit  Court  the  defendants 
are  tried,  convicted  and  sentenced  to 
the  penitentiary.  The  Clerk  makes 
out  a cost  bill  for  the  costs  in  the 
case,  including  all  costs  incurred  on 
behalf  of  the  State  at  the  term  in 
which  the  continuance  was  granted  upon 
the  application  of  the  defendant.  The 
cost  bill  includes  the  affidavit  and 
certificate  of  the  Judge  and  Prosecuting 
Attorney  that  the  defendants  are  Insolvent 
and  unable  to  pay  the  costs  in  the  case. 

This  office  desires  an  opinion  as  to  whether 
or  not  the  state  is  liable  for  the  costs 
incurred  on  behalf  of  the  otate  at  the  term 
when  the  case  was  continued  upon  the  appli- 
cation of  the  defendant." 
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The  facts  as  contained  in  your  letter  were  submitted 
to  this  department  on  January  13,  1936,  and  in  the  opinion  rendered 
to  you  on  January  17,  it  was  held  that  a defendant  is  liable  for 
the  costs  in  a case  wherein  a continuance  is  had  at  his  request, 
regardless  of  the  fact  that  he  was  later  acquitted  of  the  charge. 
This  opinion  was  rendered  in  accordance  with  the  decision  in  the 
ease  of  State  ex  rel.  v.  Gordon,  254  ko.  471. 

Your  request  now  involves  the  further  question  as  to  who 
is  liable  for  the  costs  when  the  defendant  is  insolvent.  This 
point  has  never  been  directly  passed  upon  by  the  courts  of  this 
state,  doubtless,  in  the  past  you  have  paid  all  the  costs  in  a 
continuance  had  at  the  instance  of  the  defendant  when  said  defend- 
ant - a3  Insolvent  under  the  provisions  of  section  3826,  it.o.Mo. 
1929,  wherein  it  states:  "*  * * and  the  state  shall  pay  such 
costs,  unless  in  the  event  of  conviction,  the  same  can  be  made 
out  of  the  defendant." 

Assuming  that  the  court  granted  the  continuance  in  con- 
formity with  Section  3653,  H.3.  ko.  1929,  which  provides: 

"Continuances  may  be  granted 
to  either  party  in  criminal  cases 
for  good  cause  shown,  and  the  court 
may  postpone  the  trial  of  any  such 
case  for  good  and  sufficient  rea- 
sons, of  its  own  motion,  ""hen  a 
continuance  is  allowed  on  the  appli- 
cation of  either  party,  it  shall  be 
at  the  costs  of  the  party  at  whose 
Instance  it  is  granted,  unless  the 
court  otherwise  direct," 

and  that  the  court  directed  the  defendant  should  pay  the  costs, 
re  deem  the  same  to  be  final  judgment  for  costs.  However,  it  is 
possible  that  it  is  separate  and  distinct  from  the  rest  of  the 
costs,  regardless  of  the  outcome  of  the  case,  as  was  stated  in 
the  case  of  State  ex  rel.  v.  Gordon,  254  Mo.  l.c.  474,  but  if  the 
defendant  is  insolvent,  who  pays  the  eosts  - are  they  lost  to 
everyone  entitled  to  the  same? 

The  decision  in  the  Gordon  Case  Infers  that  Section  3653, 
supra,  is  wholly  Independent  of  the  general  sections,  now  sec- 
tions 3826,  3827  and  3828,  when  it  uses  this  language:  "The 
taxation  of  costs  when  the  cause  is  continued  upon  the  application 
of  either  party,  and  in  that  sense  provides  an  exception  or  spe- 
cial rule  concerning  the  costs  therein  mentioned.  The  other 
sections  are  announcements  more  in  the  nature  of  a general  rule 
for  the  taxation  of  costs  when  the  defendant  is  convicted  and  do 
not  undertake  to  retux  costs  that  have  been  previously  adjudged*" 

The  defendant  is  liable  for  costs  for  continuance  taken 
at  the  adjourned  term.  State  v.  Butler,  118  Mo.  «pp.  l.c.  590. 
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In  the  case  of  State  ex  rel.  ▼.  Carpenter,  51  ko.  555, 
a decision  relating  to  the  liability  of  the  county  for  costs, 
in  which  it  was  contended  that  the  county  was  only  liable  for 
costs  subsequent  to  the  plea  of  guilty  by  defendant,  the  State 
being  liable  for  the  costs  prior  to  the  plea  of  guilty,  theCourt, 
in  referring  to  the  insolvency  of  a defendant,  said  (l.c.  555- 
556) : 


"Strickland  being  insolvent,  the 
Judge  and  Circuit  attorney  examined 
and  certified  the  bill  of  costs, 
which  had  accrued  in  the  case,  to  be 
paid  by  the  county.  The  County  Court 
ordered  the  payment  of  all  the  costs 
which  were  made  subsequent  to  the 
plea  of  guilty  by  the  prisoner,  and 
refused  the  payment  of  the  costs  which 
accrued  previous  thereto.  The  relator 
then  applied  for  a mandamus  to  compel 
payment  which  the  court  awerded,  and 
the  defendant  appealed. 

"It  is  now  Insisted  that  all  the  costs 
of  the  proceeding  which  were  made  prior 
to  the  time  the  prisoner  pleaded  guilty 
and  was  sentenced  to  a fine  and  impris- 
onment in  the  county  jail,  were  properly 
chargeable  to  the  utate,  and  not  to  the 
county. 

!,‘i'he  statute  in  relation  to  criminal 
costs,  provides,  that  they  shall  be  paid 
by  the  otate  in  all  capital  cases  in 
which  the  defendant  shall  be  convicted, 
and  shall  be  unable  to  pay  them;  and  in 
all  cases  in  whioh  the  defendant  shall  be 
sentenced  to  i prisoniuent  in  the  peniten- 
tiary, and  shall  be  unable  to  pay  them. 

^nd  the  county  in  which  the  indictment  is 
found,  shall  pay  the  costs  in  all  casern 
where  the  defendant  is  sentenced  to 
imprisonment  in  the  county  jail,  and  to 
pay  a fine,  or  either  of  these  modes  of 
punishment,  and  is  unable  to  pay  them. 

"Before  the  State  can  be  made  liable  to 
pay  costs  in  a criminal  prosecution,  it  is 
necessary  that  the  defendant  should  be 
convicted  of  a capital  offense,  or  that 
he  should  be  sentenced  to  Imprisonment  in 
tbe  penitentiary.  Neither  of  these  occur- 
rences took  place  in  this  case.  It  is 
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true  the  Jury  brought  in  a verdict 
in  favor  of  punishing  him  by  imprison- 
ment in  the  penitentiary,  but  the  court 
passed  no  sentence  thereon;  on  the 
contrary,  it  set  the  same  aside.  There 
was  then  nothing  final,  either  as  to 
conviction  or  sentence." 


* deoision  which  by  anology  we  believe  could  be  made 
applicable  to  the  instant  case  is  that  of  Jtate  v.  Parker,  63 
Mo.  App.  l.c.  537,  wherein  the  Court  said: 


"It  is  provided  by  3eQtion  4160, 

Revised  statutes,  1869,  relating 
to  criminal  procedure:  •Continu- 
ances may  be  granted  to  either 
party  in  criminal  cases  for  good 
cause  shown,  and  the  court  may  post- 
pone the  trial  of  any  such  cause  for 
good  and  sufficient  reasons,  of  its 
orm  motion.  hen  a continuance  is 
allowed  on  the  application  of  either 
party,  it  shall  be  at  the  costs  of 
the  party  at  whose  instance  it  is 
granted,  unless  the  court  otherwise 
directs.*  In  our  opinion,  that 
section  is  sufficient  statutory 
authority  for  the  rendition  of  a 
judgment  for  costs  against  a defend- 
ant in  a criminal  case,  factions 
4265  and  4395  provide  that,  upon 
the  conviction  of  a defendant,  he 
shall  be  adjudged  to  pay  the  costs, 
and  that  it  shall  be  the  duty  of 
the  clerk  of  the  court,  at  the  end 
of  each  term,  to  issue  executions  for 
the  costs  of  conviction.  It  is  true 
that  neither  of  these  sections  refer 
in  terms  to  the  costs  of  a continuance, 
but  from  that  fact  we  are  not  author- 
ized to  assume  the  legislature  did 
not  intend  that  an  execution  should 
issue  on  a Judgment  for  costs  arising 
on  a continuance,  it  fair  and  reasonable 
construction  of  section  4180  is  that 
the  Legislature,  by  authorizing  a 
continuance  at  the  costs  of  defendant, 
meant  that  there  should  be  a judg- 
ment rendered  against  him  and  necessarily 
an  execution  upon  such  Judgment*" 
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Bearing  in  mind  that  the  original  premise  was  to  the 
effect  that  the  costs  of  a continuance  were  independent  of  the 
final  outcome  of  the  case,  yet  by  the  same  argument  and  logic 
as  used  in  the  Parker  Case,  in  our  opinion,  the  statutes  relating 
to  when  the  state  and  county  3hall  pay  the  coats,  i.e.,  sections 
3828,3827  and  3826,  are  applicable  to  the  instant  point. 

a case  in  which  the  facts  are  almost  Identical  with  the 
instant  case  is  that  of  State  ex  rel.  Spurlock  v.  Hollaaay, 

67  Mo.  299.  the  writ  in  this  case  was  denied  for  the  reason  that 
the  defendant  was  not  charged  with  a crime  for  which  a term  in 
the  penitentiary  was  the  sole  punishment.  The  court  does  not 
determine  the  question  as  to  whether  the  State  Auditor  would  have 
been  compelled  to  audit  the  costs  for  the  continuance  if  the 
crime  charged  had  been  punishable  solely  by  imprisonment  in  the 
penitentiary. 


COaCLUoIOB 

'/hen  a continuance  is  granted  a defendant  at  his  cost, 
it  may  be  true  that  this  constitutes  a judgment  for  the  cost 
of  the  continuance  for  which  the  defendant  is  liable,  irrespec- 
tive of  the  final  outcome  of  the  case,  yet  if  the  defendant  be 
Insolvent  and  unable  to  pay,  are  the  officers,  witnesses,  and 
others  to  lose  their  costs?  7e  think  not. 

Although  the  Legislature  has  not  dealt  specifically  with 
this  question,  nor  have  the  decisions  of  the  Supreme  Court 
related  directly  to  the  same,  it  is  the  opinion  of  this  department 
that  Sections  3826,  3827  and  3828,  H.o.  Mo.  1929  are  to  be  read 
in  conjunction  with  action  3653.  Therefore,  when  a continuance 
is  granted  at  the  instance  of  a defendant,  and  the  defendant 
is  later  acquitted,  the  state  is  liable  for  all  of  the  costs 
of  the  continuance  when  the  defendant  is  insolvent;  when  the 
State  receives  a continuance  at  its  cost  and  the  defendant  is 
later  convicted  and  is  unable  to  pay  the  costs,  we  think  the 
State  is  liable  only  for  the  costs  incurred  by  it* 


Respectfully  submitted. 


OLLIVER  i.0L£N, 
Assistant  Attorney  General. 


APrROVSD: 


JOKi  77.  EOTFLLuv  Jr., 
( ACti  ng>.ttorney  General 


OtlltoE 


TAXATION: 

COUNTIES: 


Property  owned  by  a county  located  in 
another  county  Is  exempt  from  taxation 


May  11,  1936 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,MissourI 


Bear  Sirs 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows* 


MWe  have  been  requested  to  ask  your 
opinion  upon  the  following  question. 

"Several  years  ago  a depository 
bondsman  in  Audrain  County  deeded 
his  farm  to  that  County,  this  farm 
being  located  in  Clark  County. 

Since  the  title  of  the  farm  is 
vested  in  Audrain  County  is  it 
exempt  from  taxation  or  should 
the  county  officers of  Clark  County 
extend  and  collect  taxes  upon 
this  property?  " 


Section  6,  Article  X,  of  the  Constitution  of  Missouri 
provides.  In  part: 

"The  property,  real  and  personal, 
of  the  state,  counties  and  other 
municipal  corporations,  and 
cemeteries,  shall  be  exempted 
from  taxation.  *******  *" 


Section  9743,  Revised  Statutes  Missouri  1929,  reads. 
In  part,  as  follows: 
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"The  following  subjects  are 
exempt  from  taxation: 

************** 

"fourth,  lands  and  other 
property  belonging  to  any 
city,  county  or  other  muni- 
cipal corporation  in  thia 
state,  including  market 
houses,  town  hails  and  other 
public  structures,  with  their 
furniture  and  equipments 
and  all  public  squares  and 
lots  kept  open  for  health, 
use  or  ornament;  * * * * B 


The  above  constitutional  and  statutory  provisions 
specifically  exempt  the  property  both  real  and  personal, 
of  counties,  from  taxation.  The  above  provisions  do  not 
provide  that  property  belonging  to  a county,  in  order  to 
be  exempt  from  taxation,  must  be  located  in  the  county 
owning  the  property. 

61  Corpus  Juris,  section  453,  page  419,  reads 
as  follows: 


"And  a statutory  provision 
exempting  from  taxation 
property  belonging  to  a 
county  has  been  held  to 
exempt  fcount^  lands  located 
in  another  county  of  the 
state.  *###•#•* 


In  the  case  of  Warren  County  v.  Nall  29  So.  (Miss) 
755,  1.  c.  758,  the  Court  said: 


"we  do  not  think  that  the 
excision  of  the  lands  in- 
volved in  this  suit  from 
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Warren  county  and  placing  It 
In  Issaquena  county  In  any  way 
affected  the  rights  of  Varren 
county.  The  sale  of  the  lands 
for  taxes  by  the  tax  collector 
of  Issaquena  county  was  void. 

The  land  be  Ion -In  • to  the  county 
was  exempt  from  taxation, whether 
situate  within  or  without  the 
limits  of  the  oounty  owning  the 
same.  Code  1880, sec .468.  The 
words  of  said  section  declaring 
that  the  'property,  real  or  per- 
sonal, be  Ion- ing  to  the  United 
States,  or  this  state,  or  to  any 
county  or  incorporated  city  or 
town  within  the  same,'  etc., 
shall  be  exempt  from  taxation. 
Includes  the  lands  of  a county 
located  in  another  county  of  the 
state.  The  terms  'within  the  same,' 
In  the  phrase  above  quoted, relate 
to  the  location  of  the  oounty ,city , 
or  town,  and  not  to  that  of  the 
property.  This  meaning  is  brought 
out  perhaps  more  distinctly  in  the 
Code  of  1892, sec. 37 44 , par.'c', 
which  exempts  from  taxation  'all 
property,  real  or  personal,  belong- 
ing to  this  state,  or  any  county 
or  municipal  corporation  thereof,* 
but  the  exemption  is  as  broad 
xinder  the  one  Code  as  the  other." 


We  do  not  pass  upon  the  right  of  a county  to 
acquire  land  in  another  county  as  outlined  In  your  letter. 

In  view  of  the  above,  however.  It  Is  our  opinion 
that  property  belonging  to  a county  which  is  located  In 
another  county  Is  exempt  from  taxation  under  the  pro- 
visions of  Section  6,  Article  X,  of  the  Constitution  of 
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Missouri,  and  Section  9743,  Revised  Statutes  Missouri 
1929. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JOHN  HOP  tfAN,  Jr. 

(Acting)  Attorney  General 


JPiT : LC 


SCHOOLS:  A dchobl  district  may  lawfully  enter  into  a contract 

with  another  district  to  transport  its  pupils  and  pay 
the  difference  between  what  the  State  actually  pays 
and  the  amount  stated  in  Section  16a,  Laws  Mo.  1935,  p. 


; ay  27 , 1936 . 


Honorable  ayne  V,  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Mr,  lankard: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  would  like  to  have  your  opinion 
on  the  following: 

"The  Board  of  Directors  of  a school 
district  that  does  not  maintain  an 
approved  high  school  pays  for  the  trans- 
portation of  high  school  pupil 8 residing 
within  the  district  to  an  approved  high 
school  in  another  district.  The  amount 
they  pay  is  the  difference  between  the 
maximum  of  £3,00  provided  for  in  Sec, 

16A,  pg.  352,  Laws  of  Missouri  1935  and 
the  amount  which  the  state  actually  pays 
on  the  $3.00. 

"In  other  words,  the  district  in  which 
the  improved  high  school  is  located 
collects  from  the  state  for  this  trans- 
portation and  then  charges  the  district 
from  which  the  pupils  come,  the  difference 
between  the  amount  actually  paid  by  the 
state  and  the  £3.00  maxi  r.um  making  a total 
of  .3.00  provided  for  in  the  statute. 

"The  Board  of  Directors  from  the  district 
in  which  the  pupils  reside  pays  this  money 
out  of  the  teacher’s  fund.  Does  the  Board 
of  Directors  of  the  district  in  which  the 
pupils  reside  have  the  power,  ana  is  it 
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legal  for  them  to  p±y  for  this 
transportation, " 


Section  16a,  Laws  of  Missouri,  1935,  page  352, 
relates  to  the  transportation  of  pupils.  A read!  g of 
such  shows  that  the  State  grants  an  aid  to  the  schools 
transporting  pupils.  You  will  note  that  said  section 
divides  itself  into  three  classifications,  namely: 

(1)  Transporting  of  pupils  to  a central  school,  or 
schools,  within  the  district;  (2)  transporting  pupils  to 
adjoining  high  schools  by  resident  school  district;  (3) 
transporting  non-resident  pupils  by  a high  school  that 
aamits  such. 

Said  section  reads  as  follows: 

"When  any  school  district  makes  pro- 
vision for  transporting  any  or  all  of 
the  pupils  of  such  district  to  a central 
school  or  schools  within  the  district, 
and  the  met  od  of  transporting  is 
approved  by  the  state  superintendent  of 
schools  the  amount  paid  for  transporta ticn  , 
not  to  exceed  three  dollars  oer  month 
for  each  pupil  transported  a distance 
of  two  miles  or  more,  shall  be  a part 
of  the  minimum  guarantee  of  such  district 
for  the  ensuing  year , then  the  board 
of  directors  of  any  school  district 
makes  provision  for  transporting  the 
high  school  pupils  whose  tuition  it  is 
obligated  to  pay,  to  the  school  or 
schools  they  are  attending,  and  the 
method  of  transporting  is  approved  by 
the  state  superintendent  of  schools, 
the  amount  paid  for  transporting  such 
pupils,  not  to  exceed  three  dollars  per 
month  for  eaoh  pupil  transported  a 
distance  of  two  miles  or  more,  shall 
be  a part  of  the  state  apportionment 
to  such  district  for  the  ensuing  year, 
if  no  part  of  the  minimum  guarantee  of 
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such  district  has  been  used  to  pay 
any  part  of  the  cost  of  transporting 
such  pupils,  When  the  board  of 
directors  of  a district  that  admits 
non-resident  pupils  to  its  high  school 
makes  provision  for  transporting  such 
pupils  to  such  high  school,  and  the 
method  of  transporting  and  the  trans- 
portation routes  are  approved  by  the 
state  superintendent  of  schools  before 
the  transportation  is  begun,  the  amount 
spent  for  transporting  such  pupils, 
not  to  exceed  three  dollars  per  month 
for  each  pupil  transported  a distance 
of  two  miles  or  more,  shall  be  a part 
of  the  state  apportionment  to  such 
district  for  the  ensuing  year,  if  no 
money  apportioned  to  such  district 
from  any  public  fund  or  funds  has  been 
used  to  pay  any  part  of  the  cost  of 
transporting  such  pupils,  except  money 
apportioned  to  such  district  to  pay  the 
cost  of  transporting  such  pupils, " 


There  is  nothing  mandatory, in  the  above  section  on 

school  districts  to  transport  pupils,  it  being  purely 
discretionary  with  the  board  of  directors,  and  if  said  board 
makes  provision  for  transporting  of  pupils  the  district 
receives  a special  aid  from  the  State.  The  aid  thus  received 
from  the  State  is  separate  and  apart  from  other  aids  and 
used  solely  to  pay  for  transportation.  The  special  aid  will 
not  be  paid  by  the  State  if  moneys  apportioned  to  such 
district  "from  any  public  fund  or  funds  has  been  used  to  pay 
any  part  of  the  cost  of  transporting  such  pupils,  except  money 
apportioned  to  such  district  to  pay  the  cost  of  transporting 
such  pupils."  Thus  making  the  cost  of  transporting  being 
borne  solely  from  the  special  aid  and  moneys  derived  from 
taxation. 


While  Section  16a  provides  for  three  classifications, 
yet,  state  aid  will  only  be  paid  to  the  one  district.  Thus, 
if  the  board  of  directors  of  the  school  district  (mentioned 
in  your  letter)  enters  in.o  an  agreement  with  the  receiving 
high  school  for  the  transporting  of  said  district's  pupils, 
and  the  receiving  high  school  agrees  to  transport,  stote  aid 
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can  only  be  paid  to  the  high  school  and  not  to  both 
districts,  even  though  both  make  provisions  for  trans- 
porting. We  do  not  find  any  specific  statutory  authority 
authorizing  the  paying  of  the  difference  the  state  fails 
to  pay,  if  any,  by  the  sending  school  district  to  the 
receiving  high  school.  Neither  do  we  find  any  statute 
or  case  that  prohibits  the  paying  of  the  difference,  if 
any,  by  the  sending  school  district.  Absent  such  statute 
or  case,  we  conclude  that  the  district  of  residence  would 
have  the  right  to  enter  into  an  agreement  with  the 
receiving  high  school  in  order  to  pay  the  difference 
between  what  the  statute  provides  what  the  State  shall 
pay  and  what  the  State  actually  pays. 

'fie  conclude , that  in  order  to  have  its  pupils 
transported  the  district  of  residence  could  obligate 
itself  by  a contract  with  the  receiving  high  school  to 
ray  the  transporting  high  school  the  difference  what  the 
State  fails  to  pay  of  its  stated  3.00  per  pupil  trans- 
ported, and  would  in  our  opinion  be  legal  and  within  the 
powers  of  the  resident  board  of  directors.  However,  the 
board  of  directors  cannot  pay  the  difference  out  of  its 
teachers'  fund,  in  view  of  Section  9311,  R.  S.  Mo.  1929, 
which  in  part  provides  as  follows: 

"The  species  of  indebtedness  must  be 
clearly  stated  and  should  be  drawn 
on  its  appropriate  find;  all  moneys 
for  the  teachers'  wages  on  the  teachers' 
fund;  all  moneys  used  in  the  purchase 
of  a site,  erection  of  a building  there- 
on, and  furnishing  the  same,  on  build- 
ing fund;  and  all  other  expenses  to  be 
paid  out  of  the  incidental  fund;  " 


It  is  our  further  opinion  that  the  payment  of  the  dif- 
ference by  the  resident  school  district  would  have  to  be 
out  of  the  incidental  fund;  the  incidental  fund  being  derived 
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from  taxation. 

See,  also.  Sections  3312  and  9233,  R.  S.  Mo. 
1929;  State  ex  rel.  to  use  of  Gastineau  v.  Smith,  196 
S.  W.  115. 


Yours  very  truly. 


% 

James  L.  Hornboatel 
Assistant  Attorney -General 


APPROVED: 


JORN  A.  i!G  ■ f.'AN,  Jr., 
(Acting)  Attorney-General 


JLHsEG 


INHERITANCE  TAX: 


An  inheritance  tax  may  be  assessed  even  though 
the  property  be  subject  to  escheat. 


June  11,  1936 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


FILED 
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Dear  Sir: 


This  department  is  in  receipt  of  your  oral  re- 
quest for  an  opinion  relative  to  the  question  of  whether 
or  not  an  inheritance  tax  should  be  assessed  in  cases 
where  property  is  subject  to  escheat. 

Section  621,  R.  S.  Mo.  1929  provides: 

"Within  one  year  after  the  final  settlement 
of  any  executor  or  administrator,  assignee, 
sheriff  or  receiver,  all  moneys  in  his  hands 
unpaid  or  unclaimed,  as  provided  in  section 
620,  shall,  upon  the  order  of  the  court  in 
which  such  settlement  is  made,  be  paid  into 
the  state  treasury.  And  the  state  treasurer 
shall  issue  to  him  a duplicate  receipt  therefor, 
one  of  which  shall  be  filed  with  the  state 
auditor,  who  shall  credit  him  with  the  amount 
thereof  and  charge  the  state  treasurer  there- 
with. All  such  moneys  so  received  into  the 
state  treasury  shall  be  credited  into  a fund, 
to  be  known  and  designated  as  ‘escheats.1  " 

Under  this  section  of  our  law,  it  is  our  understand- 
ing that  the  sum  of  $2,685.92  was  paid  the  State  Treasurer 
in  the  estate  of  Adolf  Schutze,  no  inheritance  tax  being 
assessed  against  such  sum. 

It  is  our  opinion  that  an  inheritance  tax  should  have 
been  assessed  in  the  first  instance  by  the  Probate  Court. 
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Our  position  is  sustained  by  the  case  of  the  Matter  of  Lind, 
132  App.  Div.  321;  117  Supp.  49;  aff.  196  N.  Y.  570;  90  N.  E. 
Il6l,  wherein  the  court  said: 

" ***  Upon  the  death  of  the  decedent  his  personal 
property  vested  in  the  administrator,  and  his 
next  of  kin  were  entitled  to  the  property  upon 
proving  their  relationship  to  the  deceased.  No 
such  person  has  appeared  and  no  such  person  has 
been  found  to  be  in  existence.  There  has  been 
no  transfer  ‘dependent  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or  in  part 
created,  defeated,  extended  or  abridged.  Matter 
of  Vanderbilt,  172  N.  Y.  69;  64  N.  E.  782,  had 
relation  to  a trust  estate  in  which  the  ultimate 
beneficiaries  were  uncertain,  and  what  is  said 
in  that  case  relates  to  such  an  estate.  The 
only  uncertainty  as  to  the  ownership  of  this 
property  depends  upon  the  fact  as  to  whether 
the  deceased  left  next  of  kin.  The  presumption 
is  that  the  deceased  left  next  of  kin,  but 
there  is  no  presumption  that  he  left  a widow 
or  descendants.  It  is  presumed,  therefore, 
that  the  property  vested  in  the  next  of  kin 
of  the  deceased,  and  is  therefore  taxable  under 
section  200  of  the  Tax  Law,  and  as  it  does  not 
appear  that  it  is  exempt  under  section  211  of 
the  Tax  Law.  the  tax  imposed  by  subdivision  6 
(now  subd.7)  of  section  220  applies,  Sind  it  is 
taxable  at  the  rate  of  5$." 

However,  in  this  instance,  no  inheritance  tax  having 
been  assessed,  the  question  arises  as  to  whether  or  not  the 
State  Auditor  should  issue  his  warrant  for  the  amount  of  tax 
now  assessed  by  the  Probate  Court 

Section  624,  R.  S.  Mo.  1929  provides: 

"The  court  shall  examine  the  said  claim,  and 
the  allegations  and  proofs,  and  if  it  find 
that  such  person  is  entitled  to  any  money  so 
paid  into  the  state  treasury  it  shall  order 
the  state  auditor  to  issue  his  warrant  on  the 
state  treasurer  for  the  amount  of  said  claim. 


Honorable  Forrest  Smith 


-3- 


June  11,  1936 


but  without  interest  or  costs;  a copy  of  which 
order,  under  seal  of  the  court,  shall  be  a 
sufficient  voucher  for  issuing  such  warrant." 

In  this  case,  the  Probate  Court  has  ordered  the 
State  Auditor  to  issue  his  warrant  on  the  State  Treasurer 
for  the  sum  of  $152.73  as  inheritance  tax  in  this  estate 
plus  the  sum  of  $3-36  as  fees  to  the  said  court,  plus  the 
further  Siam  of  $24.76  as  additional  costs. 

In  view  of  this  order  of  the  court,  it  is  our  opinion 
that  you  may  properly  issue  your  warrant  for  the  amount  of 
the  tax,  plus  the  fee  of  the  court,  but  that  you  should  not 
issue  your  warrant  for  $24.76  as  costs,  inasmuch  as  Section 
624  specifically  prohibits  the  issuance  of  a warrant  for 
costs . 

Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. 
Assistant  Attorney  General 

APPROVED: 


ROY  Mc'KTITRTCK-' 
Attorney  General 


CITIES  OF  Tat  FOURTH  CLAcsS:  Collector  elected  to  fill 

vacancy  nolds  office  for  full 
period  of  vacancy* 


June  15 , 193^a 


Honorable  Wayne  V*  Slr.nkard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir* 


We  acknowledge  your  request  for  an  opinion  dated 
June  10th,  which  reads  as  follows: 


"Wish  you  would  please  let  me  have 
your  opinion  on  the  following: 

"The  City  of  Neosho  la  a city  of 
the  fourth  class*  At  the  r egular 
city  election  held  on  the  first 
Tuesday  of  April,  1956  a City  Col- 
lector was  elected*  approximately 
two  months  after  he  was' elected 
and  qualified  he  died*  A special 
election  was  called  and  proper 
notice  given  and  a new  collector 
was  elected*  What  will  be  the 
length  of  his  term* 

"In  other  words,  will  he  hold  of- 
fice until  the  next  city  election 
at  which  t ime  City  Colls  ctor  is  to 
be  elected,  or  will  he  hold  his 
office  until  the  April  election 
1937  at  which  time  the  aldermen  are 
elected*" 

Section  6949  R.  S.  jJo*  1929,  provided  in  part* 

"A  general  election  for  the  elective 
officers  of  each  city  of  the  fourth 
class  shall  b e held  on  the  first 
Tuesday  in  April  next  after  the  or- 
ganization of  such  city  under  the 
provisions  of  this  article,  and 
every  two  years  thereafter;  * * * •»*" 
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Section  6951  R*  S.  Mo*  1929,  provides  in  part: 

"The  following  officers  shall  be 
elected  by  the  qualified  voters 
of  the  city,  and  shall  hold  office 
for  the  term  of  two  years  and  until 
their  successors  are  elected  and 
qualified,  to  wit:  Mayor,  marshal, 
collector  and  board  of  aldermen,# 

You  state  in  your  request  that  a special  election 
was  held  according  to  the  provisions  of  Section  6973,  R* 
S*  Mo*  1929,  which  reads  as  follows: 


"If  a vacancy  occur  in  any  elective 
office,  the  mayor  or  the  person  ex- 
ercising the  duties  of  the  mayor 
shall  cause  a special  election  to 
be  held  to  fill  such  vacancy,  giving 
at  least  ten  days'  notice  thereof 
by  publication  in  some  newspaper 
publishod  in  the  city,  or  at  least 
twenty  handbills  posted  up  at  as 
many  public  places  within  the  city: 
Provided,  that  when  any  such  vacancy 
occurs  within  six  months  of  a general 
municipal  election,  no  election  shall 
be  called  to  fill  such  vacancy,  but 
the  same  shall  be  filled  by  the  mayor 
or  the  person  exercising  the  duties 
of  the  mayor  by  appointment:  -Provided 
further,  that  any  vacancy  In  the 
office  of  aldermen  which  may  occur 
within  said  six  months  preceding  a 
general  municipal  election  shall  be 
filled  in  such  manner  as  may  be  pre- 
scribed by  ordinance*  If  a vacancy 
occur  in  any  office  not  elective,  the 
mayor  shall  ap-ooint  a suitable  person 
to  discharge  the  duties  of  such  of- 
fice until  the  first  regular  meeting 
of  the  board  of  aldermen  thereafter, 
at  which  time  such  vacancy  shall  be 
permanently  filled*" 


Article  XIV,  Section  5,  Missouri  Constitution  provides: 
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"In  the  absence  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  right  of  resigna- 
tion, shall  hold  office  during  their 
official  terms,  and  until  their  suc- 
cessors shall  be  duly  eloeted  or 
appointed  and  qualified* " 


CONCUJaiJM* 


The  office  of  Collector  In  cities  of  the  fourth 
class  is  an  elective  office# 

The  term  of  office  for  collectors  in  cities  of  the 
fourth  class  is  a two  year  term,  and  he  continues  there- 
after in  office  until  hie  successor  be  duly  elected  and 
qualified*  Ttys  death  of  a duly  elected  and  qualified 
collector  causes  a vacancy  In  that  portion  of  the  stat- 
utory terra  which  would  have  been  served  by  deceased  had 
he  lived*  One  duly  elected  at  a special  election,  as  a 
successor  to  a deceased  oerson,  to  fill  a vacancy  tinder 
the  provisions  of  Section  6973,  supra,  is  entitled  to 
serve  the  full  period  of  vacancy  caused  by  death*  Such 
is  the  reasonable  construction  of  the  statutes,  supra. 

We  are  of  the  opinion  that  the  collector  elected 
to  fill  the  vacant  office^  specified  in  your  reque  st, 
has  the  legal  right  to  serve  continuously  until  the 
general  election  in  Aoril,  1938,  and  thereafter  until 
his  successor  be  duly  elected  and  qualified* 


Yours  very  truly 


WM.  ORH  SAWXERS 

Assistant  Attorney  General* 


APPROVED* 


3'Olfcf  W.  HOlu  MAH,  Jr* 
(Acting)  Attorney  General 


LIQ.UOR  CONTROL  ACT: 
APPROPRIATIONS: 


State  liquor  stamps  cannot  be  paid 
for  out  of  money  appropriated  to  the 
Liquor  Department  for  general  operat- 
ing expenses. 


June  16,  1936 


Honorable  1 orrest  Smith 
State  Auditor 
Jefferson  City, Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  department  which  reads  as 
follows: 


"In  Section  25,  page  29  of  the  1935 
Laws , is  an  appropriation  made  to  the 
treasury  Department  for  the  purchase 
of  liquor  stamps.  This  appropriation 
is  now  exhausted  and  I have  been  ad- 
vised by  A r.  Becker  of  the  Liquor  De- 
partment that  it  will  be  impossible 
for  him  to  collect  any  more  revenue 
from  liquor  without  the  stamps. 

"Section  33  on  page  103  under  Sub- 
division D-Operations  is  an  appro- 
priation of  $200 ,000  for  the  follow- 
ing purposes:  'General  expenses 
consisting  of  communication,  binding 
and  printing,  transportation  of 
thin  8,  travel,  stationery,  office 
supplies  and  other  general  and  mis- 
cellaneous expenses. ' I am  advised 
by  iAr.  Becker  that  in  this  appropria- 
tion he  has  a sufficient  amount  of 
money  to  pay  for  the  printing  of 
liquor  stamps  without  effecting  the 
other  operations  in  his  office.  He 
contends  that  the  printing  of  liquor 
s tamps  could  be  Interpreted  under 
the  'printing'  In  his  appropriation. 
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"I  would  like  an  opinion  from  your 
office  as  to  whether  I can  legally 
pay  the  printing  of  liquor  stamps 
out  of  this  appropriation  made  to 
the  Department  of  Liquor  Control." 


Under  the  provisions  of  Section  35  of  the  Liquor 
Control  Act,  Laws  of  Missouri  ixtra-Sess ion  1933-1934,  page 
90,  it  is  made  the  duty  of  the  State  Treasurer  to  provide 
suitable  state  certificates  and  labels  for  the  Inspection, 
gauging  and  labeling  of  intoxicating  liquors,  and,  upon 
demand,  deliver  such  labels  tp  the  Supervisor  of  Liquor  Control 
taking  his  receipt  therefor  and  charging  him  with  the  same. 

Seld  section  reads  as  follows: 


"It  shall  be  the  duty  of  the  State 
Treasurer,  upon  the  taking  effect 
of  this  act,  to  provide  suitable 
and  inimitable  state  certificates 
and  labels  for  this  inspection, 
gauging  and  labeling,  having  on 
each  proper  places  for  counter- 
signing by  the  State  Treasurer  and 
Supervisor  of  Liquor  Control,  and 
shall  safely  keep  the  same  together 
with  the  plates  used  in  making  them, 
when  not  in  actual  use.  The  State 
Treasurer  shall  from  time  to  time 
upon  demand,  deliver  the  aforesaid 
labels  to  the  Supervisor  of  Liquor 
Control,  taking  therefor  his  receipt, 
and  shall  charge  said  Supervisor  of 
Liquor  Control  with  the  same;  and 
shall  from  time  to  time,  as  said 
Supervisor  of  Liquor  Control  makes 
returns  of  moneys  collected  in  the 
course  of  his  Inspection,  credit 
said  Supervisor  of  Liquor  Control’s 
account  with  such  sums,  and  shall 
keep  a true  and  correct  book  account 
of  his  dealings  with  said  Supervisor 
of  Liquor  Control." 
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The  Fifty-eighth  General  Assembly,  by  Section  25, 
page  26,  Laws  of  Missouri  1935,  appropriated  seventy  thous- 
and dollars  ($70 ,000.00)  for  the  purpose  of  paying  salaries 
of  tre  employees  of  the  Treasury  Department  for  services 
incident  to  the  administration  of  the  laws  pertaining  to 
the  manufacture  and  sale  of  intoxicating  liquor,  and  other 
expenses  of  the  Department  incident  thereto,  including  stamps 
for  liquor  inspection,  for  the  period  ending  December  31, 
1936.  Ten  thousand  dollars  ($10,000.00)  of  said  amount  for 
the  purpose  of  paying  the  salaries  of  bookkeepers,  clerks, 
stenographers  and  temporary  help,  and  sixty  thousand  dollars 
($60,000.00)  for  stamps  for  liquor  inspection.  Said  section 
reads  t 


There  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  general  revenue  fund;  the 
sum  of  Seventy  Thousand  Dollars 
(70,000.00)  for  the  purpose  of 
paying  salaries  , wages  and  per  diem 
of  the  officers  and  employees  of 
the  Treasury  Department  of  the 
State  for  services  incident  to  the  ad- 
ministration of  the  laws  of  the  State 
pertaining  to  the  manufacture  and  sale 
of  intoxicating  liquors,  and  for  other 
expenses  of  the  Department  incident 
thereto,  including  stamps  for  liquor 
Inspection,  for  period  ending  December 
31st,  1936,  as  follows* 

"Personal  Service* 

Salaries,  wages  and  per  diem  of 

bookkeepers,  clerks,  stenographers, 

and  temporary  help  •••••...  ,10,000.00 

Stamps  for  liquor  inspection  . . . 60,000.00 

Total .*70,000.00  " 


The  Legislature  appropriated  by  Section  33,  page 
102,  Laws  of  Missouri  1955,  four  hundred  six  thousand  dollars 
( 406,000.00)  to  the  Department  of  the  Supervisor  of  Liquor 
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to  pay  for  the  personal  services,  adult rons  and  operating 
expenses  required  In  connection  with  the  administration  of 
the  Liquor  Control  Act.  Laid  section  reads  as  follows* 

"There  Is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  general  revenue  fund, the 
sum  of  Four  Hundred  Six  Thousand 
Dollars  ($406,000,00)  to  the  De- 
partment of  the  Supervisor  of  Li- 
quor Control,  to  pay  for  the 
personal  service,  additions  and 
operating  expenses  required  in 
connection  with  the  administration 
of  the  Liquor  Control  Law,  passed 
by  the  Fif ty-Sev9nth  General  Assembly, 
xtra  Session,  as  follows* 

"A.  Personal  Service: 

Salaries  and  wages  of  Supervisor  of 
Liquor  Control,  accountants,  auditors, 
bookkeepers,  insoectors,  stenographers, 
clerks  and  other  necessary  employees.  . >200,000.00 

"d.  Additions* 

Original  purchase  of  transporting  and 

conveying  equipment,  and  necessary 

office  furniture  and  equipment 6,000.00 

”D.  Operation* 

General  expenses  consisting  of  com- 
munication, binding  and  printing, 
transportation  of  things,  travel, 
stationery,  office  supplies,  and 
other  reneral  and  miscellaneous 

expenses 200  ,030.00 

TOTAL  $406,000.00  « 


No  provision  is  made  in  the  above  section  specifically 
providing  for  the  purchase  of  stamps  for  liquor  inspection. 


Honorable  r'orrest  Smith 


June  16,  1936 
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nhether  Sub-section  (d)  of  the  above  sect Ion,which  ap- 
propriates two  hundred  thousand  dollars  (^200,000.00)  for 
general  expenses,  would  be  broad  enough  to  Include  the 
purchase  of  liquor  stamps  by  the  Liquor  Department,  if  it 
were  not  made  the  duty  of  the  State  Treasurer  to  purchase 
same,  it  is  unnecessary  to  decide.  Section  35,  supra, 
makes  it  the  duty  of  the  State  Treasurer  to  furbish  to 
the  Supervisor  of  Liquor  Control  the  stamps  required  for 
inspecting  and  gauging  Intoxicating  liquor  and  the  Treasury 
Deoartment  was  specifically  appropriated  sixty  thousand 
dollars  (..60,000.00)  for  the  purpose  of  providing  such  stamps 
In  the  face  of  said  section  and  the  appropriation  to  the 
State  Treasurer  we  do  not  think  that  the  Legislature  could 
have  Intended  that  the  money  for  the  purchase  of  such  stamps 
should  be  paid  out  of  the  fund  appropriated  to  the  Liquor  De- 
partment for  operation  expenses. 

Section  19  of  Article  X of  the  Constitution  of  Mis- 
souri, Drovides,  In  aart* 

“No  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  law;  * * * * n 


The  purpose  of  the  above  constitutional  provision  Is 
expressed  in  59  Corpus  Juris,  Section  381,  pages  235  and  236, 
which  read 8* 


"The  constitutions  In  many  states 
provide  that  no  money  shall  be  paid 
or  drawn  from  the  state  treasury  or 
warrant  drawn  therefor  except  in 
pursuance  of  specific  appropriations 
made  by  law.  The  object  of  such  a 
provision  is  to  prevent  the  expendi- 
ture of  the  people* s funds  without 
their  own  consent,  expressed  either 
by  themselves  in  the  state  constitu- 
tion or  by  their  representatives  In 
legislative  acts.*  * * " 


We  think  it  plain  from  the  above  that  the  Legislature 


Honorable  rorrest  Smith 
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by  making  It  the  duty  of  the  State  treasurer  to  furnish 
liquor  stamps  to  the  Supervisor  of  Liquor  Control  and 
by  appropriating  money  to  his  department  for  this  purpose, 
did  not  Intend  that  the  money  appropriated  to  the  Depart- 
ment of  Liquor  Control  for  general  operating  expenses 
should  be  used  to  pay  for  the  purchase  of  stamps  to  be 
used  for  liquor  inspection. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  the  state  liquor  stamps  cannot  be  paid  for  out  of  the 
money  appropriated  to  the  Department  of  Liquor  Control  for 
operation  expenses. 


Yours  very  truly. 


J.  L.  TAYLOR 

Assistant  Attorney  General 


APPROVED* 


ROY  McKITTRICK, 

\ttorney  General 


J-JTsLC 


CT'TjCS!  ) Cities  of  third  duaa  cannot  pass  aalea  tux  act 
TnX:  ) by  ordinance.  Cities  of  third  oluoe  can  enact 
„ , ordinance  placinc  Hoonae  for  occult  ion  tax  on 

- bvuilneaaoa.  aocordint:  to  the  volunu  of  business 

carried  on* 


V 


Honorable  fc*  i*  nit L 

City  tto rnoy 

Ocpm  cir^'-rdeau,  Hiasjuri 


. ir: 


July  1C.  1936. 


dda  rill  aoknottled<je  rooeipt  of  your  reueet  for  an 
official  opinion  which  reeds  ae  follower 

*1  vould  appreciate  reocivin,,;  tl*e  opinion 
of  your  office  aa  to  the  power  of  u City 
of  the  Third  clues  ( Item* tire  font)  levy- 
ing a oaloj  tux*  I ha  vo  found  no  specific 
*uthurity  for  auch  ft  t ex*  but  neither  have 
I found  iuch  a pec if ie  authority  for  ft  - 
line  t*-x  which  huo  been  levied  and  ooliocted 
by e nunbor  of  cities,  aoao  of  than  of  the 
olaca  designated  tibave* 


• lao.  if  it  be  inpoa Bible  to  lev:'  uch  a 
t«oc  na  ex  ? vZ.  t.ould  it.  in  thu  opinion  of 
your  offioe,  be  local  to  fix  tJro  uaount  of 
tha  license  or  >oou.^tion  tax  et  e percent 

"The  ft(h:lni«tratlon  ?iiich  bus  Juwt  euuuned 
off  loo  in  thi^  city  ic  faced  with  a serious 
financial  problem  raid  lu  aeekin  nm\i  aourcea 
of  rove sue*  -e  are  iafomei  . local  buai- 
aeee  uea  who  have  travelled  In  other  states , 
that  runloipaiitlea,  particularly  in 
Tork,  levy  t»nd  collect  «uoh  a tax*  This  baa 
led  to  the  inquiry*  ny  information  t&loh 

Sena*  f floe  can  in  thi  record  will 

o appreciated. * 


Indo-aed  is  e copy  of  an  official  opinion  rendered  by 
noruble  u.  orr  ftwyexa.  resistant  ttorney-flonerul,  on  : y 
0.  1335,  to  Flonurublo  lark  • ! ilaou,  *’roaeoutinj;  ttorouy, 
Clinton,  Hiiusourl,  holding:  a village  cun  Inpoae  occupational 
tax  on  deal  era  for  privile  &e  of  aelllafc  gasoline* 


lion*  R*.  * igrJLth, 


7 18/36 


It  la  the  opinion  of  till  .;  department  that  the  hold  in.; 

In  tho  onoloaod  opinion  la  applicable  to  n city  of  the  tliird 
cl/ as  (alternative  forti  of  ftoveroNent)  by  virtuo  of  lootion  6040, 
ac  arxinded,  Lima  of  1931,  page  *76,  which  roads  in  pert  as  fol- 
lows: 

"Tho  council  shall  have  power  and  authority  to 
le^  and  oolluct  lioormo  tax  on  wholesale  house-, 
auctions  r~,  architects.  <!ru&  iuts,  gr oeerc , 
banks,  broaora,  wholesale  . orohnnts,  roroiu  nta  of 
ull  kinds,  •••%* 

which  auah  cit7  tho  ass* c power  » action  7C97,  R.  • Mo. 

19C9,  refurred  to  in  the  onoloaed  opinion. 

However,  no  .-iah  to  ooll  you:'  attention  to  the:  distinction 
to  bo  nods  in  thin  typo  of  a tax  and  u At. loo  tax#  Thin  tax  is, 
acoordin,  to  the  enclosed  opinion  as  occupational  tax  and  definite- 
ly assessed  against  the  rjorohaut  am.  to  be  >y  the  :*>rchant. 

sales  tax  v*rold  bo  oore  in  the  nature  of  an  oixi-o  tax  and  fur- 
thermore is  to  be  paid,  if  folio* in.  the  mthod  of  payuant  of  at. lea 
tax  as  oiuictod  by  the  I4gialnture,  by  the  ^wiople  toad  not  by  the 
ascrhhs&t*  In  tute  v.  v.itL,  K . [M]  4GG,  Judge  Leody,  in 

apeakinc  for  the  Jourt  hold  the  sales  tioc  to  bo  excise  tax* 

:itosz  the  .'orofioia;,  oat  ion  6040,  uupre,  would  not  bo  applicable* 
for  > nunlaipollty  to  «nuct  a waoj  tax,  in  that  it  */ould  not  be 
retfulutinr,,  Hoon-in*;  or  toxinc  a or  chant , but  in  reality  would 
bo  a t ax  on  tho  puroh oner,  for  which  v»  are  unable  to  find  any 
auch  .uthority  granted  the  law  rauhero  of  a city  of  this  kind.  In 
-•ienenn  v.  hreeve.  396  ••  • 415,  l.o.  410,  the  Court  said  vith 

ro^nrd  to  uunleipolitiaa  having  the  power  to  tax: 

”It  is  conceded  that  the  lloon&o  t ax  hare  oourht 
to  be  inpoaed  ia  -n  attempted  e.ercioe  of  the 
taxing  p^*r,  .-ad  not  polio©  regulation*  a 
city  hoc  no  inherent  power  to  tax.  This  power 
roots  priraarlly  in  the  state  and  nay  be  dele- 
gated by  constitutional  provision  or  by  statu- 
tory en&otasat*  T!ie  (.uthority  to  tax  :suut  be 
expressly  granted  or  leoosearily  inoidout  to  tl*i 
pouers  conferred,  and  in  oa.»o  of  doubt  the  pow- 
er la  denied*  7 Mo  uillin  on  '"unicipal  Corpora- 
tion;. (.uppl*)  cation  907 ,n 

No  uillin  on  ’;?uaioipul  Ci  rporotiono,  Vol.  C,  -eo*  CSr:3,  pu^e  £7S 
states; 

"wno  of  the  most  essential  powers  of  governaunt 
la  the  I’ight  to  raise  rovonuo;  no  ( .ovomrv.nt 
could  rjuiatuin  itaolf  */ithout  -uoh  power*  ?.e 
taxing  power  belongs  alone  to  .-lovoroignty*  !Io 
ouch  po’t/er  lnhuros  in  raunicipul  oorporatiouu, 
ihia  principle  Is  univorually  recocni;od,  Cho re- 
form us  Mualoitva.  corporations  have  no  inherent 
powor  of  taxation,  oonse  Gently  they  possess  only 
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suoh  power  In  respect  thereto  which  he*  bees 
..ranted  to  them  b the  constitution  or  the 
statutes.* 

In  i'euorel  -tste  4 P.  V.  Pass  8y.  Co.  v.  City  of  Pitts- 
burg, C26  Pa.  419;  73  -tl.  G$r: , 1.  ©.  063,  the  Court  acids 

otutcrsmt  of  . fov,  rulou  and  principles 
of  lav.'  about  \dsieh  there  la  un  sen  bo  no 
dispute  will  bo  helpful  to  a proper  under- 
standing of  tiw  -uestiou-i  involved  in  UiJUs 
proceeding.  .’.bile  taxation  la  an  incident 
of  sovereignty  absolutely  nooouajor/  to  xaain- 
tain  sovernHont,  the  authority  to  Inpoae 
twoeo  dei^n&a  upon  express  logiolutive  grant, 
and  not  upon  Incidental  fpvernwettfcal  power. 

There  la  no  ouch  tiling  as  ttoaation  by  lgpll» 
actio n.  TTo  burden  lu  <«Xwey»  upon  toe  taxing- 
authority  to  point  to  the  - ot  of  «..-ia«ibly 
which  'mthoriaea  the  imposition  of  the  tax 
Claimed. ” 

Cooley  on  Taxation,  Vol.  4,  ec.  1784.  p.  3511,  x»&»«  the  dis- 
tinction betters  a dora.md  of  nosey  under  police  power  sad  one 
Kssde  under  power  to  tax: 

*7fcs  distinction  betv*uon  « denand  of  rvonoy 
under  th©  police  power  ;nd  one  nude  under 
the  power  to  tax  is  not  oo  nueh  one  of  forn 
as  of  aubotaace.  The  proceeding#}  Ray  be 
the  tmm  in  the  two  eases,  though  the  pur- 
pose JU  eooentlully  different.  The  on©  Is 
ne&e  for  regulation  and  the  other  for  re1 venue. 

If  the  purpooa  iu  regulation  the  imposition 
ordinarily  i*»  an  exercise  af  the  polio©  power, 
vdille  if  the  purpose  Is  revenue  the  JUapoultlon 
io  £m  exorcise  af  the  taxing  power  and  is  * 
tax.* 


. ectlon  4871,  R.  ...  l4o.  Vol.  4i,  Corpus  JUri e#  p^-jc  1861, 
provides : 


'"Tli©  power  to  tax,  inherent  only  In  sovereign- 
ty, end  belonging  exclusively  to  the  legiola- 

A.  S — A. A.  a.  M A ^ 4, 


tyr  ■■ __ w — 

trvo  depjirt?j»ut  of  the  gevesanent,  is,  to  the 
extent  that  it  la  uxovclaed  by  a imniaipul 
corporation,  merely  a delected  power,  sublet 
to  repeal  nd  to  puch  ilrnit  -tionS  and  reetric- 
tiema  as  nwsy  oe  plaoed  upon  it  by  constitution 
or  statute • ’ bile  the  power  to  tar  la  very 
Generally  granted  to  sunlelpel  corporations, 

Uw»  power  lb  not  possessed  by  a runlcipid  cor- 
poration unless  it  has  been  plainly  and  un- 
m&etakably  grunted  to  it  oitlusr  in  express  terns 
or  by  noceosary  lr^liontion.  It  cannot  b©  vented 


In  the?  oity  by  Judicial  construction,  or  ao- 
;uirod  by  proscription,  nor  can  a restricted 
power  be  expanded  by  construct  ion.'1 

Xn  your  letter  our  attention  1*  celled  to  the  fact  that 
Municipal it leu  in  thu  -tnte  of  !&»w  York , uu  i.'oll  as  otI*r  states, 
hove  . ctivo  galea  tea  lews.  o wish  to  o&pl&ln  ti.-t  stmlelpelitleu 
era  allovod  to  enact  «uoh  ordinances  by  reason  of  on  ct  passed 
by  the  tate  Lu ylulaturo  of  Few  York,  exproaaly  providing  that 
onalclpalltlee  ney  enact  cale*  tar  lawn* 

In  the  luv«  of  :3b  tf  York,  1036,  Cha.  tor  673,  nn  act  wa 
paaoed  boconin;  offoctivu  ua  of  .ucost  10,  1934,  xpiriug  i'Ccori- 
ber  31,  1933,  title  of  ’..Moh  reads  ao  follows: 

"AH  AC?  to  enable,  toripcxno’ily,  ^my  oity  of 
the  .-it- to  in. vine  t»  population  of  one  r.iiiion 
inhabitants  or  n^ro  to  adopt  and  amend  looal 
li»at>,  imposing  in  «:ny  mob  city  . ny  t nx  end/ 
or  taxec  which  the  legislature  h-a  or  v»uld 
£u-vj  power  emu  authority  to  Impose  to  relieve 
the  people  of  ojff  wuoh  city  from  the  hard- 
ship;* /mf  ->uf  faring  caused  by  unenploynant  and 
to  limit  the  application  of  uoh  local  Lews** 

. aiiiilar  -.ot  was  passed  upon  the  expiration  of  tho  1934  Lave 
boconin  effeetivo  »pril  39,  1933,  and  expiring;  -T>  ly  1,  193C.  How- 
ever, the  above  .at  In  t2«  t^te  of  Tfcv  vorfc,  jimt  -noted,  providing 
that  oitieo  of  * cart  in  size  rav  enact  :axch  an  trdinnnoo  vould 
indicate  this  was  the  only  method  that  xwh  tm  ordin  noe  could  be 
paoaed,  which  it  no  more  th/m  *<hat  we  have  stated.  In  the  ebscnco 
of  :my  constitutional  or  ct.; tutor/  provision  authorising  the  law 
asking  ho dv  of  *&  city  to  on. at  a sales  tax  lev  they  tire  prohibited 
fror.  bo  doing* 

In  view  of  the  ubuvo  opinion  of  this  depurtaeut  holding  thtt 
each  a city  car.  not  legally  enaet  a dales  tax  ordinance,  we  mil 
non.  consider  your  aocoa*:  <~uory,  ’v.ould  it  *5'  *be  loyal  to  fix  the 
/mount  of  the  licouae  or  occupation  tern  at  a percent  of  tho  croon 
buoineoa  dono  by  the  licensee?*  ?he  ancloaod  opinion  to  Ha&orati* 
!!arl:  \.  ' ilaon  ocibodiee  thla  uicio  principle  v/ith  respect  to  the 
gucolino  tax  of  one  cent  per  tp*llan. 

C!io  Court  in  Yl-uoaney  v.  r.onnao  City,  20C  6.  • 700,  hold 

that  u t ivx  of  one  cent  per  /pill on  of  gasoline  wold  in  Jhuiiioa  City, 
was  lo/jRl,  under  motion  0702,  which  provides  tJx»  city  rjay  licence 
and  re  (palate  certain  business.  The  Court  further  ouidi 

" h ore  a tax  is  rea.surod  by  the  gross  receipts 
of  the  bualnear.,  tho  .mount  of  preniuno  re- 
ceived by  on  inauraiMM  oa^pt.n;•,,  the  nunber  of 
earriegea  kept  by  a liver:'  uVble,  the  racilwr 
of  pt;4ttoni;era  tremnporteA  by  a .itreot 
ootxptvny,  i.nd  otixor  taxes  of  that  nature,  it  la 
•ocoup;  tion  tax*  — one  fom  of  excise  tax.  It 
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he.*  been  applied  to  the  volur*.  f r^solinc  cold , 
cu oh  < c the  tax  >»  hive  under  consideration 

here." 

e ip*  unable  to  find  *ny  law  prohibiting  tho  law  aakore  of 
the  city  froa  fixing  tho  mnunt  of  license  at  a ;>«r  o*nt  of  tho 
groan  business  of  tho  licensee.  action  GC4G,  p.  E7G,  Lave,  1931, 
provide*  that  e nuaicipallty  any  lioenso  and  regulate  certain  buii- 
netioeo . However,  thl-  auction  fail*  to  #.  ooify  the  particular  p^o- 
codur©  In  licensing  end  result,  tin*,  -uch  buelneaeee.  This  Is  left 
to  the  discretion  of  la*  wedaere  of  uuoh  Municipality.  j-m  stated 
In  ex  pertu  Linford,  13©  376;  -36  Mo.  666,  1.  c.  602 : 

"It  la  i-lao  well  settled  rule  of  construction, 
that  vdiaro  i.  statute  contains  crtxnt*  of  oov*»r, 
it  i«  to  be  co:Ui  trued  <*o  ; a to  include  the  u- 
thority  to  uo  all  thin-n  ueoea^ry  to  i-oooc^pllnh 
the  object  of  tho  cruni.H  (Canon  cited). 


It  1*  the  opinion  of  this  depr.rtr.ent  that  b city  of  tho  third 
olaoo  (alternative  fom  of  ovemmnt]  In  the  . tate  oi*  II:  ttecuri  1* 
prohibited  fron  paaalm;  an  ordinance  In  the  nature  of  c.  *s.lea  tax 
In  the  absence  of  t .ny  constitution;  CL  or  statutory  provision  authoriz- 
ing: ocuae.  However,  fe  city  auy  legrdly  fix  the  ..riount  of  a license 
or  occupation  tax  tit  a per  cont  or  the  groee  bublneoo  done  by  the 
lioonoeo. 


;fjea;x>ct£Ully  submitted. 


0U-IV5P.  utizr 

Auelatant  v ttomoy-.iene  r*»l  • 


.^PPHOYlSD: 


Jr. 

( ctln~)  ttorn  y-Oeneral. 


OJT/fcfJ 


COUNT'  TREASURER:  ) 
OFFICERS:  ) 


Not  entitled  to  commission  of  n«t  * xceeding 
one  per  cent  under  Section  2904*  R*  S.  1929, 
for  Funding  Bonds. 


iUgust  6,  1336. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  umith: 


This  is  to  acknowledge  receipt  of  your  letter 
of  July  23,  1936,  in  which  you  request  an  opinion  of  this 
■department.  Your  letter  is  as  follows: 

"Section  2904,  ft.  S.  Missouri  1929, 
provides  for  re imbur semen t to  a 
irea surer  of  any  County,  City,  Town, 

Vi  lage  or  School  District  for 
brokerage  fees  required  to  be  paid 
in  the  purchase  or  exchange  of  bonds, 
said  allowance  not  to  exceed  one  per 
cent. 

"I  our  county  audits  we  find  that 
a County  reasurer  has  used  this 
section  to  obtain  additional  compen- 
, sation  for  himself  in  handling 
various  bond  issues  thftt  have  gone 
through  his  office.  I would  like 
for  you  to  advise  if  this  section  is 
authority  for  such  compen  ation." 


It  is  our  opinion  that  this  section  is  not  authority 
for  the  allowance  of  a fee  or  commirsion  to  the  County  Treasurer 
for  money  paid  out  by  him  in  the  purchase  or  exchange  of  bonds 
under  Article  4,  Chapter  15,  R.  S.  Mo.  1929,  and  amendatory 
acts. 


Hon.  Forrest  omith 
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j-ugust  6,  1936 


It  will  oe  noted  that  the  county  court  or  the 
municipal  a thorities,  as  the  case  might  be,  may  allow  the 
treasurer  all  sums  necessarily  oala  by  him  for  brokerage  in 
the  purchase  or  exchange  of  b oncls . crokera^e”  h s been 
defined  as  t e corn'd.  sxons  paid  to  a broker  for  his  services 
and  as  the  name  used  to  designate  compensation  for  brokers’ 
services.  This  section  does  not  mean  that  the  treasurer 
shall  receive  an  allowance  for  performance  of  this  duty  un- 
less it  is  first  paid  out  by  him,  and  then  he  is  entitled  to 
reimbursement  only;  however,  limited  to  not  exceeding  one 
per  cent  upon  the  amount  of  money  actually  paid  out  by  him 
in  the  purchase  or  exchange  of  bonds.  The  bold-faced  type 
at  the  hea.i  of  action  2904,  R.  S.  Mo.  1929,  is  somewhat 
misleading  and  is  not  supported  by  the  body  of  the  section. 

It  is,  therefore,  our  opinion  that  the  county 
treasurer  mentioned  in  your  letter  is  not  entitled  to  one 
per  cent  as  compensation  for  handling  the  various  bond  issues 
indicated  in  your  letter. 


Very  truly  yours. 


CCVELL  R.  HEWITT 

.assistant  Attorney-General 


.PPROVED: 


uum:  ii 

(acting ) 


T~nUW^AK~~Jr7~t 

Attorney-General 
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WORiUAEfl'S  COMPENSATION  INSURANCE: 


)0 


State  and  other  political 
subdivision  may  accept 
provisions  of  this 
chapter  for  the  purpose 
of  complying  with 
requirements  of  the  Ro- 
se t t 1 e men  t_Adminis_trat_ion 


September  23,  1936 


Hon.  R.  C.  Smith 
Regional  Director 
Region  III 

342  Massachusetts  Avenue 
Indianapolis,  Indiana 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of  ep- 
tember  3,  to  Honorable  Guy  S.  Park,  Governor  of  the  State 
of  Missouri,  requesting  an  opinion  as  to  the  following: 

"(1)  Jiay  the  public  funds  of  the 
State  and  political  sub- 
divisions thereof  and  other 
local  governing  or  public 
administrative  bodies  be 
used  for  the  payment  of 
premiums  or  workmen's  com- 
pensation insurance  or  other 
equivalent  form  of  insurance 
covering  signatories  of 
voluntary  work  agreements? 

"(2)  Are  the  State  and  its  political 
subdivisions  and  other  local  au- 
thorities authorized  by  law  to 
assume  liability  for  injuries 
sustained  by  assigned  voluntary 
work  agreement  signatories? 

"(3)  Will  assigned  voluntary  work 

agreement  signatories  be  other- 
wise similarly  protected  by  such 
Insurance  by  the  operating  of 
the  provisions  of  any  other  ap- 
plicable State  statute?" 


The  statutes  of  the  State  of  Missouri  covering  the 
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Workmen^  Compensation  Law  are  found  In  Chapter  2b,  Article 
II,  Revised  Statutes  Missouri  1929, 

Section  3303  provides.  In  part,  as  follows: 

’’Sections  3500,3301  and  3302  of  this 
oliapter  shall  not  apply  to  any  of  the 
following  employments: 

"First:  Employments  by  the  state , county , 
municipal  corporation, township, school 
or  road,  drainage,  swamp  and  levy  dis- 
tricts,or  school  board,  board  of  educa- 
tion, regents,  curators,  managers,  or 
control  commission,  board  or  any  other 
political  subdivisions,  corporation, 
or  quasl-corporatlon  thereof, 

*■******■»■***»»•»■»**** 

"Fifth:  Employments  by  minor  employers 
not  determined  to  be  en  aged  In  an  oc- 
cupation hazardous  to  employes.  Any 
employer  in  this  section  exempted  from 
the  operation  of  sections  3300,  3301 
and  3302  of  this  chapter  may  bring  him- 
self within  the  provisions  of  this  chapter 
by  filing  with  the  commission  notice  of 
his  election  to  accept  the  same,  and  by 
keeping  posted  in  a conspicuous  place  on 
his  premises  a notice  thereof  to  be  fur- 
nished by  the  commission, and  any  employe 
entering  the  services  of  such  employer 
and  any  employe  remaining  in  such  service 
thirty  days  after  the  posting  of  such 
notice  shall  be  conclusively  presumed  to 
have  elected  to  accept  this  chapter  unless 
he  shall  have  filed  with  the  commission 
and  his  employer  a written  notice  that  he 
elects  to  reject  this  chapter." 


Lection  3304  defines  the  word  "employer"  as  used 
In  this  chapter,  as  Including, 


"*  *(b)  The  state,  county,  municipal 


Hon.  R.  C.  Smith 


3 


September  23,  1936 


corporation,  township,  school  or 
road,  drainage,  swamp  and  levee 
districts,  or  school  boards,  board 
of  education,  regents,  curators, 
managers  or  control  commission, 
board  or  any  other  political  sub- 
division, corporation,  or  quasi- 
corporation, or  cities  under 
special  charter,  or  under  the  com- 
mission form  of  government,  which 
elects  to  accept  this  chapter  by 
law  or  ordinance.  M 


In  view  of  these  statutes,  it  is  the  opinion  of  this 
department  that  the  State  and  its  political  subdivisions  and 
other  local  authorities  are  authorized  by  law  to  assume  the 
obligations  contained  in  the  norkmen's  Compensation  Law  of 
the  State  of  Missouri , and  that  public  funds  of  the  State 
and  political  subdivisions  thereof  may  be  used  for  the  pay- 
ment of  premiums  or  workmen's  compensation  Insurance,  pro- 
viding, of  course,  that  the  proper  election  has  been  made  by 
lav;  or  ordinance  and  an  appropriation  made  in  conformity 
ith  said  law  or  ordinance. 

Of  course,  whether  or  not  a State  and  political  sub- 
divisions thereof  and  other  local  authorities  have  made  this 
election  or  made  the  required  appropriation,  is  a question  of 
fact  that  would  have  to  be  determined  in  each  particular 
instance . 


Respectfully  submitted. 


JOHN  Yf.  HOFFMAN,  Jr. 

Assistant  Attorney  General 


APFROV  ,D: 


m j:ormmoT~ 

Attorney  (tenoral 
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TAXATION: 


Bond  of  County  Treasurers,  ex-officio  county 
collectors . 

BOND:  County  Collectors. 


November  14,  1906.  j \c 


Hon.  rorrest  omith 
otate  uditor 
Jefferson  City,  Missouri 


*>ear  1 r.  omith: 


e ere  in  receipt  of  your  letter  of  Noverber  7, 
1936,  wherein  you  request  an  opinion  on  the  follov.in  nat- 
ter: 


"This  office  is  in  receipt  of  several  re- 
quests us  to  the  amount  of  bond  that  the 
ox-officio  collector  of  township  or.quni- 
zation  counties  should  give.  V.e  would 
like  to  hive  an  opinion  from  you  in  re- 
♦-ara  to  this  natter,  as  we  l'inu  a con- 
flict in  the  following  sections: 

"Section  9e8C,  R.  I isaouri 
1929  seta  out  in  pert  that  any 
officer  who  is  ex-offiolo  col- 
lector of  revenue  shall  ^ive 
bond  and  seourity  as  such  ex- 
officio  collector  to  the  /tat© 
of  Masouri  to  the  satisfaction 
of  the  county  court  in  a sum  at 
least  equal  to  the  amount  of 
all  tho  revenue  to  be,  by  him, 
collector  for  any  one  year. 

"Section  12317,  k.  o.  Missouri 
1929  sets  out  that  county  treasu- 
rers as  ex-officio  county  collec- 
tors of  counties  under  township 
organization  shall  be  required 
to  give  bond  es  other  county  col- 
lectors under  the  general  revenue 
law.* 

ill  you  please,  at  your  earliest  conveni- 
ence, advise  this  office  which  section  to 
follow. 
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Your  Inquiry  deals  solely  with  the  matter  of 
statutory  construction  ana  we  ahull  therefore  make  an  exa- 
mination into  these  statutes  and  determine,  if  possible, 
which  is  applicable  to  the  situation  presented,  to-v.it, 
the  bond  required  of  county  treasurers  who  are  ex-officio 
collectors  of  oountles  operating  under  township  organization. 

section  9685,  K.  o . I'.o . 1929,  which  has  since  been 
amended  on  two  occasions  (Laws  of  Mo.  1933,  p.  464,  ana  Laws 
of  Mo.  1935,  p.  409),  prescribes  the  terns  of  the  bond  re- 
quired of  a county  collector  who  has  been  elected  as  provided 
by  ueotlon  9883,  k.  s • Mo.  1929.  This  section  governs  the 
givin  of  bonds  by  most  county  collectors  in  the  « tate  of 
Missouri.  However,  in  the  follovdn  section,  ^action  9886, 
a.  3.  Mo.  1929,  one  of  the  sections  with  which  you  are  con- 
cerned in  your  request,  reads  as  follows: 

”In  any  county  where  any  officer 
thereof  is  ex  offiolo  collector  of 
the  revenue  of  said  oounty,  he  shall 
give  bond  and  security  as  such  ex 
offiolo  collector  to  the  state  oT 
Missouri , to  the  satisfaction  of  the 
county  oourt  of  such  county,  in  a 
sum  of  at  least  equal  to  the  amount 
of  all  the  revenue  to  be  by  him  col- 
lected for  any  one  year,  conditioned 
that  he  v ill  faithfully  and  punctual- 
ly collect  and  pay  over  all  state  and 
oounty  revenue  during  his  term  as  suoh 
ex  officio  collector,  and  that  he  will 
Tn  all'  respects  faithfully  . erform  all 
the  duties  of  collector  acco ruing  to 
the  statute  laws  of  the  state  govern- 
ing county  collectors  of  the  revenue.” 


The  fore  oin<*  section  is  general  in  its  terms  nd 
purports  to  apply  in  any  oounty  when  any  officer  is  ex  officio 
collector  of  the  county,  he  have  traced  this  section  back 
: nd  fina  that  it  was  first  enaoted  in  1881  (Laws  of  Mo.  1881, 
p.  189).  Hi  is  Jkot  is  entitled  ”^n  -«ct  to  provide  for  the  {jiv- 
ing of  bond  by  ex-officio  collectors  of  oounty  revenue.”  sec- 
tion 1 of  the  iiot  is  eotion  9886,  R.  ^».  Mo.  1929.  section  2 
of  the  j‘Ct  is  an  emergency  olause  reacting  us  followa: 

”The  necessity  for  the  proper  protec- 
tion of  the  revenue  in  oountles  where- 
in there  are  but  ex-officio  collectors 
of  revenue,  oreuteB  an  emergency,  and 
this  ^ot  shall  take  effeot  from  and 
after  its  passage.” 
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By  -virtue  of  this  emergency  clause,  it  la  quite  apparent 
that  this  section  was  meant  ana  Intended  to  apply  to  those 
officials  who  were  at  tho  tine  of  Its  enactment  ex-officio 
collectors  of  the  oounty  revenue.  It  is  a general  section 
in  purporting  to  cover  all  such  ex-offlcio  officials.  It 
was  approved  Kerch  26,  1881. 

Let  us  now  consider  Lection  12317.  This  section 
is  the  last  section  of  article  H of  Chapter  86,  Revised 
statutes  of  fcisaouri,  1929.  This  article  consists  of  only 
six  sections , the  first  section  providing  that  oounty 
treasurers  of  counties  having  adopted  or  whioh  nay  hereafter 
adopt  township  or  animation  shall  be  ex-officio  collectors. 
The  other  sections  deel  specifically  with  the  duties  of 
county  treasurers  as  ex-officio  collectors.  In  tracing  thia 
article  back,  we  find  that  these  six  sections  are  the  six 
seotions  of  an  • ot  first  adopted  in  1881,  the  two  amendne nts 
since  that  date  being  immaterial  to  thia  inquiry. 

By  turning  to  page  *24,  Laws  of  Mo.  1881,  we  find 
that  these  six  sections  constituted  an  entire  act,  providing 
that  in  counties  organized  and  operating  under  township  or- 
ganization, the  oounty  treasurer  should  be  ex-officio  oounty 
collector  of  revenue.  It  therefore  conclusively  ap_*ars  that 
section  12317,  supra,  is  a special  section  prescribing  the 
bond  vfcioh  shall  be  supplied  by  oounty  treasurers  as  ex- 
officio  oounty  collectors,  not  general  In  its  terra  applying 
to  all  ex-offioio  collectors  as  was  Section  9886,  supra,  when 
first  enacted  in  1881.  section  12317  is  by  its  terms  identi- 
cal with  the  original  section  6 of  the  Act  of  1881.  It 
therefore  appears  that  -eotion  12SL7  is  a special  section  ap- 
plying specifically  to  county  treasurers  as  ex-offioio  oounty 
collectors,  and  under  well  recognized  rules  of  construction, 
special  aots  are  to  prevail  over  r'^neral  acts  in  case  of  con- 
flict, so  that  if  a conflict  exists  between  these  sections, 
as  applied  to  oounty  treasurers  viio  are  ex-offioio  collectors, 
-ection  12317  is  to  prevail. 

However,  whan  considerin'-  the  purpose  of  Section 
9886,  supra,  as  originally  enacted  and  as  reflected  by  the 
emergency  clause,  it  appears  certain  that  it  was  never  in- 
tended to  apply  to  oounty  treasurers  as  ex-officio  oounty 
collectors.  The  emergency  clause  provides  that  the  protec- 
tion of  the  revenue  in  the  counties  having  ex-officio  col- 
lectox6  creates  an  emergency. 


«s  oounty  treasurers  were  not  at  that  time  ex- 
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officio  county  collectors,  it  is  certain  that  that  law  wt-s 
not  intended  to  apply  to  county  treasurers  who  vvere  later 
to  become  ex-officio  collectors.  It  is  veil  reoo  nized 
that  emergency  clauses  may  be  referred  to  in  oruer  to  de- 
termine the  le  ;islative  intent.  This  rule  is  likewise 
so  well  recognized  as  to  need  no  citation  of  authority. 


CONCLUSION. 


It  is  therefore  the  opinion  of  this  Department 
that  section  12317,  K.  J.  tfo.  1929,  is  the  applicable  law 
determining  the  bond  which  should  be  furnished  and  supplied 
by  County  Treasurers  who  ere  ex-officio  collectors  of 

revenue . 


has  ectfully  submitted. 


Li  OT  Cr.  i.j  4ii  Iv,  Jr. 

usuistant  attorney  Gene 


A PPhGVEi>: 


J.  s.  T .Ytok 

(noting)  -ttorney  General. 


SHERIFF'S  FEES:  ) Fees  received  by  sheriff  for  mileage  must  be 
MILEAGE  FEES;  ) accounted  for  under  Section  11828,  R.  S.  1929. 

Sections  11791,  11792,  11793,  11828  and  8357, 
R.  S.  1929,  construed  as  to  ''mileage.** 
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honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 


This  is  to  acknowledge  receipt  of  your  letter 
of  November  20,  1936,  in  which  you  request  the  opinion  of 
this  epartmont.  Your  letter  reads  as  follows: 

"Section  11328.,  1929  fixes  the  sum  of 
#5,000  as  the  maxi  mm  amount  that  a 
sheriff  may  retain  in  foes  for  any  one 
year, 

"We  would  like  an  opinion  from  your 
department  as  to  whether  mileage  in 
serving  all  processes,  and  mileage  and 
expenses  in  bringing  prisoners  to  the 
Penitentiary  and  other  state  insti- 
tutions is  classified  as  expenses  or 
fees  which  should  be  included  in  the 
;5,000  received  for  the  year* 

"In  determining  this  .5,000,  what 
expenses,  if  any  is  the  sheriff  en- 
titled to  deduct  from  the  total  anount 
of  money  which  he  has  received*" 


As  we  understand  your  question,  it  is  whether  or 
not  mileage  received  by  a sheriff  in  the  serving  of  all 
procosses  and  mileage  and  expense  in  bringing  prisoners  to 
the  State  Penitentiary  and  other  State  institutions  are 
classified  as  expenses,  or  fees  which  should  be  included  in 
the  ^5,000  received  for  the  year. 
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Section  11020,  K • S.  iio.  1929,  Ko,  St.  Ann.,  at 
page  7036,  provides  in  part  as  follows : 

"The  fees  of  no  executive  or  minister- 
ial officer  of  any  county,  exclusive 
of  the  salaries  actually  paid  to  his 
necessary  deputies,  s hall  exceed  the 
sura  of  five  thousand  dollars  for  one 
year.  * » 

And  said  section  further  provides  that, 

■*  -a  * such  officer  shall  make  return  quar- 
terly to  the  county  court  of  all  fees  by 
him  received,  and  of  the  salaries  by  him 
actually  paid  to  his  deputies  or  assist- 
ants, stating  the  3ame  in  detail  and 
verifying  the  same  by  his  affidavit;  * 


sections  11789,  117  1 and  11792,  R.  S.  Mo.  1929, 
provide  the  statutory  authority  for  fees  and  compensations  for 
services  rendered  by  the  sheriff  in  performing  Ills  official 
duties. 

Section  11789,  supra,  statos, 

"Fees  of  sheriffs  shall.be  allowea  for 
their  services  as  follows:" 

and  then  follows  a list  of  services  and  the  stated  amount  of 
fees  for  each  service,  relative  to  mileage,  as  follows: 

"For  each  mile  actually  traveled  in 
serving  any  venire  su  :ons,  writ,  sub- 
poena or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  is  held,  pro- 
vided that  such  mileage  shall  not  be 
charged  for  more  than  one  witness  sub- 
oenaed  or  venire  summons  or  other 
writ  served  in  the  same  cause  on  the 
same  tri p 


10" 


lion.  Forrest  Smith 


-3- 


Dec.  14,  1936. 


Section  11791,  supra,  provides  In  part  as  follows: 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  fees  for 
their  services  in  criminal  case 3 and 
for  all  proceedings  for  co  tempt  or 
attachment  as  follov/3: 

and  provides  compensation  for  services  rendered  in  taking  con- 
victs to  the  penitentiary  - both  per  diem  and  mileage  for  that 
service  - and  certain  other  mileage  and  transportation  expenses 
for  the  convicts* 

Section  11792,  supra,  provides  that  the  sheriff, 
coiinty  marshal  and  other  officers, shall  be  allowed  lleage  in 
certain  cases.  Said  section  provides  in  part  as  follows: 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  for  their 
services  in  criminal  cases  and  in  all 
proceedings  for  contempt  or  attach- 
ment as  follows:  Ten  cents  for  each 
mile  actually  traveled  in  serving  any 
venire  summons,  writ,  subpoena  or  other 
order  of  court  when  served  more  than  five 
miles  from  the  place  where  the  court  is 
held:  * * * * " 

Section  11793,  R.  S.  Ho.  1929,  provides: 


"Ho  sheriff  or  ministerial  officer  in 
any  criminal  proceeding  shall  be  allowed 
ary  fee  or  fees  for  any  other  services 
than  those  in  the  two  pr  coding  sections 
enumerated,  or  for  guards  i ot  actually 
employed." 

Your  que  stion  turns  jn  t ho  proposition  of  whether 
remuneration  or  compensation,  or  whatever  you  may  call  it, 
received  for  " illeage"  is  a "fee”  within  the  meaning  of 
Section  11828,  supra,  and  whether  it  must  be  accounted  for  by 
the  sheriff  in  the  statements  required  to  be  returned  quarterly 
by  him  to  the  county  court,  by  Section  11828. 
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If  the  money  received  for  mileage  is  a fee  with- 
in the  meaning  of  the  above  statute  it  must  be  accounted  for 
by  the  sheriff  in  his  quarterly  statement  required  to  be 
filed  with  the  county  court,  but  if  the  mileage  is  an  allow- 
ance for  expenses  of  the  office  it  need  not  be  accounted 
for  by  him,  There  are  many  cases  in  Missouri  which  hold 
that  the  officer  is  entitled  to  certain  expenses.  In  the 
much  cited  case  of  Ewing  v.  Vernon  County,  216  Mo,  681,  1.  c , 
694,  the  Supreme  Court  said: 

"Conceding  there  are  no  fees  allowed 
for  the  delivery  of  a deed  after  re- 
cording or  for  transmitting  a deed 
from  one  county  to  another,  yet  the 
statute  does  not  cor 'template  that  he 
Should  pay  money  out  of  his  pocket 
in  the  performance  of  his  official 
duty.  Fees  are  the  income  of  an 
office.  Outlays  inherently  differ. 

An  officer's  pocket  in  no  way  resembles 
the  widow's  cruse  of  oil.  Therefore 
those  statutes  relating  to  fees,  to  an 
income,  and  the  decisions  of  this  court 
strictly  construing  those  statutes, 
have  nothing  to  do  with  thi3  case  re- 
lating to  outgo," 

In  the  above  case  the  court  held  that  if  the  re- 
corder purchased  stamps  to  return  recorded  instruments  t o 
the  party  to  whom  they  belong  he  was  entitled  to  reimbursement 
from  the  county  for  this  outlay  as  it  was  an  obligation  of  the 
county.  And  further  in  the  above  case  the  court  said: 

"The  coi  elusion  we  have  come  to  com- 
ports with  the  general  doctrine  announced 
in  23  Am.  and  Eng.  Ency . Lav/  (2  Ed.), 

388.  'rthere,'  say  the  editors  of  that 
standard  work,  'the  law  requires  an 
officer  to  do  what  necessitates  an 
expenditure  of  money  for  which  no  pro- 
vision Is  made,  he  may  pay  therefor 
and  have  the  amount  allowod  him.  Pro- 
hibitions against  Increasing  the  com- 
pensation ofofficors  do  not  apply  to 
such  cases.  Thus,  It  i3  customary  to 
alloy/  officers  expenses  of  fuel,  clerk 
hire,  stationery,  lights,  and  other 
office  accessories.'" 
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In  the  case  of  State  ex  rel.  Saline  County  v.  Price, 

246  S.  W.  572,  it  was  held  that  money  received  by  the  sheriff 
from  the  county  for  the  board  of  prisoner  sin  the  county  jail 
was  not  fees  for  which  he  had  to  account  to  uhe  county  court 
in  determining  the  v 5,000  limitation  under  the  provisions  of 
Section  11828,  on  the  theory  that  it  was  money  paid  to  the 
sheriff  to  r elmburse  him  for  oxponse  incurred  by  him  in  the 
performance  of  a duty  imposed  upon  him.  And  further  in  this 
case  it  was  held  that  the  court,  in  its  capacity  as  representa- 
tive of  the  people  of  the  county,  should  itself  assume  the  duty 
of  providing  reasonable  sustena.  ce  for  prisoners  through  the 
officer  charged  with  their  custody,  who  should  not  be  permitted 
to  profit  b„  the  performance  of  that  duty,  Vhile  his  fees  for 
other  services  pertaining  to  his  official  duties  were  fixed  by 
law,  and  protected  by  constitutional  immunity  from  change 
dur  ng  his  term  of  office,  his  compensation  for  feeding  prisoners 
remained  under  the  control  of  the  county  court  to  be  fixed 
annually  as  circumstances  might  indicate. 

Under  the  statute  the  outlay  paid  b„  the  sheriff  for 
the  keep  of  prisoners  might  fluctuate  from  year  to  year  during 
the  sheri  f 'n  term  as  may  be  fixed  by  the  county  court  at  the 
November  term  preceding.  It  is,  therefore,  readily  observable 
that  the  statute  recognizes  that  it  is  not  a "fee"  and  may  be 
changed  up  or  down  during  the  sheriff »s  terra  of  office  and 
not  come  within  the  constitutional  barrier  tint  an  officer’s 
compensation  and  fees  cannot  bo  increased  during  his  term. 

In  the  two  cases  cited  above  it  will  be  seen  that 
where  the  obligation  rests  on  the  county  to  furnish  certain 
necessaries  lor  the  use  of  FEe  officer,  in  the  'Cwing  case 
furniture,  fixtures,  etc.,  to  preserve  the  county  records 
and  make  them  usable  by  and  useful  to  the  general  public,  and 
stamps  for  the  officer,  the  officer,  if  he  furnishes  same,  is 
entitled  to  reimburse  lent;  and  where  the  sheriff  furnishes 
board  of  prisoners,  as  in  the  Price  case,  which  is  an  obliga- 
tion of  t)ie  county,  it  is  not  considered  a "fee"  but  is  an 
expense  of  the  office  for  which  he  is  entitled  to  reimbursement. 
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Coming  now  more  directly  to  the  question  in  your 
requost  - Is  the  mileage  of  the  sheriff  a fee,  or  is  it  an 
expense  for  which  the  sheriff  doe:  not  have  to  account  for 
in  the  .>5000  limitation  under  Section  11828? 

First,  we  shall  examine  the  authorities  in  other 
states  as  to  whether  remuneration  received  for  "mileage"  is 
a "fee."  In  the  case  of  Cremer  v.  .apello  County,  117  Iov/a 
580,  3yl.  1,  it  i 8 said: 

"Code  511,  fixes  the  mileage  of  sheriffs 
for  serving  process,  and  Code  3upp,  902, 

Section  510a,  authorizes  retention  by  the 
sheriff  of  all  such  mileage  collected 
but  declares  that  all  'fees'  earned  and 
uncollected  at  the  end  of  each  year  shall 
belong  to  the  county.  Held  that  mileage 
charges  v/ere  'foes'  within  the  latter 
section,  and,  when  uncollected  at  the 
end  of  the  year,  in  which  the  services 
were  rendered,  belonged  to  the  county," 

In  Boax*d  of  lianagers,  hrady  County  v, 
Castleman,  100  iJ,  891,  892,  66  Okla.  43,  it  Is  said: 

"Under  a statute  giving  the  sheriff 
sixty  per  cent  of  all  'fees'  earned  in 
serving  or  endeavoring  to  serve  all 
criminal  processes  within  the  State, 
the  term  'fees'  clearly  includes 
mileage." 

To  the  same  effect  in  the  case  of  Harter  v.  Boone 
County,  116  N.  E.  304,  306,  186  Ind.  301,  it  was  held  that 
"sheriff's  mileage  charges"  on  processes  originating  in 
their  county  'ueing  "fees"  and  are  therefore  sheriff’s  costs. 

In  tlie  case  of  Roberts  v.  Brown  County.  99  II.  E, 

1015  (Ind.)  it  was  held  that  the  amounts  charged  and  collect- 
ed by  a sheriff  as  statutory  mileage  in  the  service  of  writs, 
summons,  notices  etc  .,  are  to  be  considered  as  fee3  provided 
b law  on  account  of  services  in  the  discharge  of  the  official 
duties,  and  not  as  a reimbursement  to  him  which  expenses 


Hon. 
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incidentally  incurred  in  the  service  of  such  writs,  so  that 
when  collected,  they  belong  to  the  county  and  not  to  the 
sheriff  personally. 

The  Supreme  Court  in  the  case  of  gtate  ex  rel. 
Selleck  v.  (Jordon,  State  auditor,  162  S.  W.  629,  2154  Mo.  471, 
1.  c.  476,  which  was  a mandamus  proceeding  to  compel  the 
Auditor  to  pay  certain  items  of  costs  to  the  sheriff  in  a 
criminal  case,  the  Court  held  that  mileage  was  a "fee"  within 
the  meaning  of  Section  8,  Article  XIV,  of  the  Constitution, 

In  tli©  following  language: 

"^he  statute  authorizing  sheriffs  to 
receive  fees  for  mileage  in  Bubpoe- 
naelng  witnesses  in  criminal  cases 
was  first  enacted  in  1909,  and  after 
Sheriff  Roland  had  begun  his  term  of 
office.  The  sheriff  was  therefore 
not  entitled  to  these  fees,  for  the 
reason  that,  if  allowed,  they  would 
amount  to  an  Increase  of  Ms  fee  dur- 
ing the  term  of  office.  (Art.  XIV, 

Const,  of  hio.  sec.  8.)w 

From  the  language  used  in  the  above  sections  desig- 
nating "mileage”  as  a 'fee,"  the  listing  of  same  In  the  column 
as  "other  fees"  In  Sections  11789  and  11791,  n.  S.  Mo.  1929, 
the  interpretation  given  similar  statutes  In  other  states, 
and  our  Supreme  Cost's  decision  in  the  Oordon  case,  supra. 

It  is  our  opinion  that  "mileage"  is  a "fee"  within  the  meaning 
of  Section  11823,  supra,  and  must  be  accounted  for  in  the 
sheriff's  quarterly  statements  required  to  be  filed  under  the 
above  section. 


Y/e  find  some  difficulty  in  construing  and  recon- 
ciling the  various  statutes  where  mileago  fees  are  allowed  the 
sheriff.  e find  rim  Ing  through  all  of  these  statutes  and 
the  interpretation  given  sa.>e  in  analogous  cases,  that  where 
the  obli  atlon  rests  on  tho  county  or  the  public  to  furnish 
certain  things  or  services,  it  Is  an  expense  of  the  public  or 
county,  but  where  the  obligation  rests  on  the  officer  to  por- 
form  certain  duties  for  which  a certain  foe  is  fix  d by 
statute,  it  is  not  an  expense  of  tho  office  Tout  is  such  a fee 
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as  ho  must  account  for  under  Section  11828,  aupra.  ,/ith  this 
thought  in  mind  wo  shall  undertake  to  give  you  our  opinion  on 
the  various  statutes  mentioned  above,  viz:  (1)  The  ten  cents 
per  rJLle  allowed  the  sheriff  in  serving  writs  and  subpoenas, 
etc.,  under  Section  11789,  is  an  accountable  fee  under  Section 
11828;  (2)  The  five  cents  per  rallo  received  by  the  sheriff 
for  services  of  taking  convicts  to  the  Penitentiary  and  return- 
ing therefrom,  under  Section  11791,  is  an  accountable  fee  under 
Section  11828;  (3)  the  five  cents  por  mile  received  by  a c;uard 
accompanying  the  officer,  under  Section  11791,  is  not  such  a 
fee  as  must  be  accounted  for  by  the  sheriff;  (4)  the  five  cents 
per  mile  allowed  the  sheriff  to  cover  all  expenses  of  each  con- 
vict v/hile  being  taken  to  the  Penitentiary,  under  Section 
11791,  is  not  an  accountable  fee, as  it  is  expressly  designated 
as  expenses;  and  (5)  under  Section  8357,  the  traveling  expenses 
and  per  diem  allowed  the  officer  in  taking  a person  convicted 
to  the  Missouri  Reformatory,  are  not  accountable  fees  under 
Section  11828, 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 

At  torn  ey-Ge  rjBr  a 1 
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FLECTIONS : 


Voters  may  take  sample  ballots  to  election  booths . 


July  31,  1936 


Honorable  Floyd  Sperry 
Chairman 

Henry  County  Democratic  Committee 
Clinton,  Missouri 

Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
July  31,  1936,  requesting  an  opinion  from  this  Department 
as  to  whether  or  not, 

"it  is  unlawful  for  any  voter  to  take 
into  the  voting  booth  with  him  any 
sample  ballot,  or  for  a voter,  that 
cannot  read  or  write  or  for  any  reason 
cannot  see  to  properly  mark  his  ballot, 
to  take  a sample  ballot  to  the  election 
judge  to  have  his  ballot  marked  accord- 
ingly. 

"There  is  nothing  in  the  law  to  this 
effect  that  I can  find,  so  will  you 
please  send  me  an  opinion  on  this 
matter ." 

We  have  examined  the  election  law3  of  Missouri  and 
do  not  find  that  there  is  any  provision  in  the  law  which  pre- 
vents a qualified  voter  to  take  with  him  to  the  election  booth 
a sample  ballot  or  other  memoranda  to  assist  the  voter  in 
properly  preparing  his  ballot. 


Very  truly  yours 


APPROVED: 


COVELL  R.  HEWITT 
Assistant  Attorney-General 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney-General 


SCHOOLj  : 


«i</P£lic*nJs  for  a third  srade  certificate  must  present 
evidenoe  of  having  completed  Four  years  of  high  school 
work  or  its  equivalent.  1 


> 


Hon.  C.  opunnegel 
Prosecuting  Attorney 
Laolede  County 
Lebanon,  Mssouri 


Migus  t 25, 


1936.  , 


Lear  ->ir: 


This  will  acknowledge  receipt  of  your  letter 
re  uesting  an  opinion  upon  the  following  state  of  facts: 

"If  a person  held  a third  grade  certifi- 
cate o n or  before  September  1st,  1923, 
qualifying,  at  that  time  in  preparation, 
could  that  person,  at  the  present  time 
(especially  after  such  person  had  tau^at 
for  and  during  intervening  years)  take 
na  ualify  for  such  examination  with  the 
same  qualifications  thut  such  person  had 
in  taking  the  examination  before  September 
1st,  1923. 

"In  other  v.ords,  if  such  person  was  quali- 
fied as  a holder  of  a third  grade  certifi- 
cate prior  to  September  1st,  1923,  must  she 
now  in  securing  a renewal  or  taking  another 
examination  have  the  iual  if  lout  ions  necessary 
for  those  who  did  not  hold  a third  grade  cer- 
tificate prior  to  September  1st,  1923. 

"kxample  of  Problem:  A,  in  1922  held  a third 
grade  certificate  that  did  not  require  two 
years  of  High  school  work,  statute  required 
those  not  holding  a certificate  as  of  Septem- 
ber 1st,  1923,  to  have  two  years  of  high  sohool 
work.  If  A,  on  the  expiration  of  her  third 
grade  certificate,  takes  another  examination 
must  she  have  two  years  of  higji  school  work?" 


Eon.  C.  dpannagel 


-2 


8/25/36 


Your  attention  is  directed  to  dection  9472,  R.  3. 

Mo.  1929,  relating  to  qualifications  of  persons  in  obtaining 
third  grade  certificates.  It  provides  in  part  as  follows: 

" ****  from  and  after  September  1,  1923, 
ell  applicants  for  a third  grade  certificate 
must  present  evidence  of  having  completed 
two  years  of  high  school  work  or  its  equiva- 
lent. ****  From  and  after  September  1,  1925, 
ell  applicants  for  a third  grade  certificate 
must  present  evidence  of  having  completed 
three  years  of  such  work,  or  its  equivalent. 

From  and  after  September  1,  1927,  all  appli- 
cants for  a third  grade  certificate  must 
present  evidence  of  having  completed  four 
years  of  such  work,  or  its  equivalent.  **  " 


^nd  further: 

" **  * that  provisions  of  this  section  shall 
not  apply  to  any  person  who  holds  a certifi- 
cate entitling  him  to  teach  in  the  schools 
of  Missouri  at  the  time  of  the  taking  effect 
of  this  section.  ****  » 


The  above  statute  contemplates  that  all  applicants 
for  third  grade  certificates  must  present  evidence  of  their 
having  completed  two  years  of  high  school  work  or  its  equivalent 
from  and  after  deptember  1,  1925;  from  and  after  deptember  1, 
1925,  all  applicants  for  a third  grade  certificate  must  pre- 
sent evidence  of  having  comjleted  three  years  of  such  work; 
from  and  after  deptember  1,  1927,  ell  applicants  for  a third 
grade  certificate  must  present  evidence  of  having  completed 
four  years  of  such  work. 

The  proviso  above  set  forth  in  nowise  did  prohibit 
the  teaching  by  a person  holding  a third  grade  certificate  at 
the  time  of  the  enactment  of  the  section  above  set  forth  in 
part.  The  proviso  contemplated  that  a person  at  that  time 
holding  a certificate  would  be  able  to  teach  until  such  time 
as  the  expiration  of  the  certificate  theretofore  issued. 

Under  the  provisions  of  oection  9470,  R.  d.  Mo.  1929, 
it  provides  in  part  that. 
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"third  grade  shall  be  Yalid  for 
one  year." 

Under  the  provisions  of  Section  9473,  R.S.  Mo.  1929, 
providing  for  the  renewal  of  teachers*  certificates,  it  is  stated 
that, 

" * * * third  grade  certificate 
may  be  granted  to  any  one  person 
in  but  four  consecutive  years; 

* * * third  grade  certificates 
shall  be  renewed  vithout  examina- 
tion once. 

You  may  note  from  the  above  section  of  the  statute  that  a 
person  may  be  granted  a third  grade  certificate  to  teach  in  but 
four  consecutive  years,  meaning  that  the  person  may  be  issued  a 
third  grade  certificate  entitling  him  to  teach  in  but  four  years 
and  that  such  person  may  not  teach  after  four  years  without  holding 
a higher  grade  certificate.  You  will  further  note  that  a third 
grade  certificate  may  only  be  renewed  without  examination  once. 

It  is  evident  that  the  Legislature,  in  enacting  these  sec- 
tions above  mentioned,  had  in  mind  that  the  scholastic  attainments 
of  the  teachers  holding  certificates  should  be  increased  from  time 
to  time  so  that  the  persons  entitled  to  receive  an  education 
would  receive  the  best  obtainable. 

"A",  as  mentioned  in  your  hypothetical  question,  would 
upon  the  expiretion  of  her  third  grade  certificate  have  to  take 
another  examination  before  a certificate  entitling  her  to  teach 
would  be  granted,  and  she  must  have  had  at  least  four  years  of  high 
school  work  as  set  forth  in  3eotion  9472,  supra.  "A"  has  taught 
during  the  four  consecutive  years  holding  a third  grade  certificate. 
At  the  present  time  "A"  would  not  be  entitled  to  receive  another 
third  grade  certificate  to  teach  in  the  public  schools. 


CONCLUSION 


a11  applicants  for  a third  grade  certificate  to  teach  in 
the  public  schools  must  present  evidence  of  having  completed  four 
years  of  high  school  work,  or  its  equivalent,  as  set  forth  in 
Section  9470,  R.d.  Mo.  1929,  supra. 


Respectfully  submitted. 


RUSSKLL  C.  3 TONS 

Assistant  Attorney  General 

aLPRCVHD : 


JOHN  W.  HOLMAN, 

(Acting)  Attorney  General. 
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MOTOR  VEHICLES: 

--  > 


A motor  vehicle  used  to  transport  other  motor 
vehicles  whould  have  to  be  reglst  rec  and  have 
license  plates  designed  and  provided  for 
"commercial  motor  vehicles"  as  defined* 


i 


January  16,  1936. 


iion.  V.  H.  Steward 
Commissioner  of  Motor  Vehicles 
Jefierson  City,  Missouri 


D«ar  *-r.  Ste  .ard: 


This  is  to  acknowledge  your  letter  as  follows: 

"It  has  Just  been  called  to  my  atten- 
tion that  Transport  Companies,  regis- 
tered with  ray  department  as  Registered 
Dealers  and  who  are  using  their  trans- 
ports in  hauling  or  moving  ne7/  cars 
from  manufacturer  to  dealer,  have  been 
arrested  or  questioned  by  State  Police 
Officers  with  reference  to  the  use  of 
ealers  license  upon  their  transports. 

"borne  of  these  transport  companies  while 
they  have  made  ap  lication  for  and  been 
issued  Dealers  license,  aro  probably  not 
Dealers  'in  fact',  and  since  the  question 
has  been  raised  as  to  whether  or  not 
these  Transport  Companies  should  be 
allowed  to  transport  motor  vehicles  using 
Dealers  license  plates  upon  their  trans- 
ports, and  especially  in  hauling  for 
hire,  we  kindly  request  that  your  depart- 
ment furnish  us  an  opinion  fully  cover- 
ing the  matter." 


Article  1,  Chapter  41,  R.  S.  Mo.  1929,  pertains  to 
"motor  vehicles"  and  a reading  of  said  chapter  shows  that 
every  motor  vehicle  operating  upon  the  highways  of  the  State 
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of  Missouri  mist  bear  license  plates.  In  order  to  obtain 
license  plates  the  vehicle  must  be  registered.  rovision 
is  also  made  for  certain  exemptions  when  the  motor  vehicle 
is  owned  by  counties  and  municipalities.  Section  7767, 

R.  S.  Mo.  1929.  Manufacturers  and  dealers  must  have 
license  plates.  Section  7764,  R*  S.  Mo.  1929.  Owners 
must  have  license  plates  on  their  vehicles.  Section  7761, 
Laws  of  Missouri,  1933,  Extra  Session,  page  99. 

Section  7759,  R.  . Mo.  1929,  defines  the  word  "dealer " 
as  follows: 

"Dealer.1  any  person,  firm,  corpora- 
tion, association,  agent  or  sub-agent 
engaged  in  the  sale  or  exchange  of  new, 
used  or  reconstructed  motor  vehicles 
or  trailers." 


It  is  to  be  noted  that  the  transport  companies  do  not 
come  within  the  definition  of  the  word  "dealers."  Consequently, 
said  transport  companies  should  not  be  permitted  to  register 
and  obtain  "dealers  plates."  Section  7761,  supra,  provides 
that  owners  of  motor  vehicles  or  trailers  which  will  be 
operated  on  the  highways  of  the  State  of  Missouri  must  be 
registered.  And  upon  such  registration  a set  of  plates  bear- 
ing numbers  is  given  to  said  owners. 

Provision  is  further  made  for  the  classification  of 
motor  vehicles  into  those  that  are  designated  (a)  as  other 
than  commercial  vehicles, and  (b)  those  designated  as 
commercial  vehicles.  A separate  fee  is  exacted  for  each  of 
said  vehicles.  Referring  to  ection  7759,  supra,  it  is 
seen  that  a "commercial  vehicle"  is  defined  as  follows: 

" i motor  vehicle  designed  or  regularly 
used  for  carrying  (a)  freight  and  mer- 
chandise, or  (b)  more  than  eight  passen- 
ger s . " 


The  transport  companies  have  motor  vehicles  which  are  design- 
ed and  regularly  used  for  carrying  freight  and  merchandise. 
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to-wit,  automobiles.  Thus,  having  established  the 
vehicle  and  the  use  to  which  it  is  put  as  being  a 
"commercial  motor  vehicle,"  said  vehicle  should  be 
registered  as  such  and  appropriate  license  plates  issued 
covering  said  "commercial  motor  vehicle"  so  used  oy  the 
transport  companies.  In  other  words,  the  transport 
automobiles  would  be  in  the  same  classification  as  trucks 
and  would  bear  the  same  type  of  license  plates,  in  our 
opinion. 

You  state  that  "Transport  Companies,  registered  with 
my  department  as  Registered  Dealers  * * * *,  have  been 
arrested  or  questioned  by  State  Police  Officers  with 
reference  to  te  use  of  dealers  license  upon  their  trans- 
ports." If  said  transport  companies  were  acting  in  good 
faith  and  were  following  instructions  from  your  Department 
as  to  the  use  of  s id  dealers  license  plates,  then  it  is 
our  further  opinion  that  said  transport  companies  should 
not  ue  penalized  by  fine  or  otherwise , but  that  such  trans- 
port companies  should  be  given  an  opportunity  to  purchase 
and  become  equipped  with  the  proper  "commercial  motor 
vehicle  plates." 


Yours  very  truly. 


James  L.  HornBostel 
assistant  Attorney -General 


APPROVED: 


JOHN  :.  OF  MAN,  Jr., 
(Acting)  Attorney-General. 


JLHsEG 


COUNTY  COLLECTORS:  Taxes  locally  assessed  against 

electric  power  and  light  company 
to  be  included  In  the  matter  of 
taxes  locally  assessed,  for  the 
purpose  of  determining  collector’s 
commission* 


) 
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Mr.  R.  .V.  Starling 
Prosecuting  Attorney 
filler  County 
Tuscumbia, Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  oolnion  from  this  Department,  which  reads  as 
follows: 


"a  question  has  arisen  concerning 
the  annual  settlement  of  our  county 
collector,  Mr.  clmer  Slone,  and  our 
county  court  has  suggested  that  an 
official  opinion  be  obtained  from 
your  office. 

"The  only  matter  involved  is  the 
amount  of  the  salary  to  which  the 
collector  is  entitled,  and  that  is 
dependent  upon  his  proper  classi- 
fication for  salary  purposes,  and  this, 
in  turn,  depends  upon  a construction 
of  Section  9955,  H.  S.  1929,  as 
amended  by  the  act  of  the  Legislature, 
Laws  of  1933,  page  454,  as  aoplied 
to  the  facts  of  this  case. 

"The  whole  matter  is  involved  in  the 
local  assessment  and  levy  against  the 
Union  electric  Light  & Power  Co.  In 
previous  years,  the  Miller  County 
real  estate  owned  by  this  corporation, 
has  been  assessed  by  our  county 
assessor  and  returned  on  the  ’Land 
hook*  as  other  real  estate  was  assess- 
ed and  returned.  The  same  procedure 
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was  followed  by  the  assessor  for  the 
taxes  for  the  year  1935.  This  local 
assessment  of  real  estate  belonging 
to  said  corporation,  resulted  In  a 
levy  and  tax  char  -e  against  the 
Union  .lectrlc  for  this  Item  of  their 
property  of  £49 ,080 .30. 

" The  remaining  locally  levied  and 
assessed  property  In  Miller  County 
1 8 represented  by  a tax  charge  of 
¥117,027.33,  which,  taken  alone, 
would  place  the  collector  In  Class 
VIII.  If  the  tax  charge  against 
the  local  real  property  of  the 
Union  Electric  Is  added  to  the 
above  amount,  he  would  be  placed 
In  Class  X.  Class  eight  fixes  a 
salary  of  3,000.00,  whereas  class 
ten  provides  for  a salary  of  $4,000.00. 

"The  collector  contends  that  the 
Union  -lectrlc  taxes  should  be  count- 
ed In  fixing  his  classification,  as 
it  represents  locally  levied  and 
assessed  property,  and  that  the  net 
of  1933  being  the  last  expression 
of  the  Legislature  on  the  subject, 
only  excepts  back  taxes.  To  hold 
otherwise.  It  means  a substantial 
reduction  of  the  collector's  salary 
In  this  county,  at  a time  when  added 
duties  are  placed  upon  him  by  reason 
of  the  abolishing  of  the  treasurer's 
office.  " 


Section  9935,  Laws  of  Missouri  1933,  page  454,  pro- 
vides, in  part: 

"The  collector,  except  In  counties 
where  the  collector  Is  by  law  paid 
a salary  In  lieu  of  fees  and  other 
compensation,  shall  receive  as  full 
compensation  for  his  services  In 
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collecting  the  revenue,  except 
back  taxes  , the  following  com- 
missions and  no  more: 

"I.  In  each  county  In  this  state 
wherein  the  whole  state,  county, 
bridge,  road,  school  (school)  and 
all  other  local  taxes.  Including 
merchants'  and  dramshop  licenses, 
assessed  and  levied  for  any  one 

year  amount  to  

dollars  or  less,  a commission  of 
per  cent  on  the  amount,  col- 
Teeted." 


The  purpose  of  the  above  section  is  todetermine  the 
amount  of  compensation  a county  collector  Is  to  receive  for 
his  services  In  collecting  the  current  revenue.  The  commis- 
sion which  the  collector  receives  for  collecting  said  revenue 
Is  based  on  the  amount  of  state,  county,  bridge,  road,  school 
and  all  other  local  taxes  assessed  and  levied  for  any  one 
year. 


Section  10066,  Laws  of  Missouri  1933,  pages  422  and 
423,  roads.  In  parti 

n*  * * * and  all  property,  real  and 
personal.  Including  the  franchises 
owned  by  telegraph,  telephone,  elec- 
tric power  and  lldht  companies,  elec- 
tric transmission  lines,  oil  pipe 
lines,  as  pipe  lines,  gasoline  pipe 
lines,  and  express  companies,  shall  be 
subject  to  taxation  for  state, county , 
municipal  and  other  local  purposes  to 
the  same  extent  as  the  property  of 
private  persons.  And  taxes  levied 
thereon  shall  be  levied  and  collected 
In  the  manner  as  Is  now  or  may  here- 
after be  provided  by  law  for  the 
taxation  of  railroad  property  In  this 
state,  and  county  courts,  and  the 
county  and  state  boards  of  equalization 
are  hereby  required  to  perform  the  same 
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duties  and  are  given  the  same  powers 
in  assessing,  equalizing  and  adjust- 
ing the  taxes  on  the  property  set  forth 
in  this  section  as  the  said  courts  and 
boards  of  equalization  have  or  may  here- 
after be  empowered  with  in  assessing, 
equalizing,  and  adjusting  the  taxes  on 
railroad  property;  * * * * 


The  above  section  provides  that  the  property  owned 
by  telegraph,  telephone,  electric  power  and  light  companies, 
electric  transmission  lines,  oil  pipe  lines,  gasoline  pipe 
lines  and  express  companies  shall  be  subject  to  taxation  to 
the  same  extent  as  the  property  of  private  persons,  and 
shall  be  levied  and  collected  in  the  same  manner  as  now  or 
may  hereafter  be  provided  by  law  for  the  taxation  of  railroad 
property  in  this  state. 

In  the  case  of  State  v.  Gehner  286  S.  W.  1.  c.  119,  the 
Court  copied  with  approval  an  opinion  given  by  the  Attorney 
General’s  of  ice,  as  follows: 

4 - 

"There  is  no  question  about  how  railroad 
property  should  be  assessed.  Section  13001, 

R.S. 1919, may  be  said  to  be  the  Index  finger 
of  authority  pointing  to  the  right  to  assess 
railroad  property ,and  section  13002  enumer- 
ates certain  specific  property  In  pointing 
out  the  manner  of  such  assessment.  This 
has  been  called  the  distributable  property 
of  a railroad  company, a sworn  list  of  which 
must  be  furnished  the  state  auditor  within 
a stated  time, to  be  assessed  by  the  state 
board  of  equalization. 

"Section  13027 , R.S. 1919, provides  that  all 
property  of  the  railroad  company  not  par- 
ticularized by  section  13002  shall  be 
assessed  locally,  and  it  will  be  seen  that 
this  section  also  particularizes  somewhat 
the  local  property  by  saying  what  it  in- 
cludes such  as  land,  machine,  and  workshops, 
roundhouses , warehouses , and  other  build- 
ings, goods  and  chattels  and  officer 
furniture  of  whatever  kind  or  character. 
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These  sections  seem  to  be  an  under- 
taking to  set  forth  In  contradistinction 
what  shall  be  termed  distributable  prop- 
erty and  what  may  be  termed  tho  non- 
dlstrlbutable  property  of  railroads , and 
the  sections  named  the  assessing  authority 
for  each,  rhe  underlying  principle  character- 
izing the  distinctions  so  made  would  scorn 
to  be  that  the  distributable  property  con- 
sists of  that  wnlch  Is  used  directly  In 
the  operation  of  the  railroad,  and  the  non- 
distributab'le  property  consists  of  such 
property  whose  use  may  be  only  Indirectly 
Involved. 

"I  take  it  that  the  particularization  em- 
ployed In  sections  13002  and  13027  was  not 
intended  by  the  Legislature  to  be  the  con- 
ferring of  a power  with  limitations  upon 
that  power  to  tax  only  what  was  therein 
specified,  but  that  the  undertaking  to 
particularize  was  intended  to  be  Illustra- 
tive of  the  method  or  manner  of  handling 
the  property  for  taxation  purposes;  that 
the  property  known  as  the  distributable 
property  of  the  railroad  company,  from 
Its  character  and  manner  of  Its  use, could 
be  better  handled  for  taxation  purposes 
through  the  state  board  of  equalization 
and  a more  nearly  just  assessment  accom- 
plished; and  that  for  this  reason  the 
Legislature  made  it  the  state  board’s  duty 
to  make  the  assessment,  while  it  left  to 
the  local  authorities  the  rlaht  to  assess 
purely  local  property.  ****** 

"There  was  no  such  particularization  in  pro- 
viding for  the  assessment  and  taxation  of 
bridges,  telegraph,  telephone,  and  express 
companies,  electric  power  and  light  companies, 
electric  transmission  lines  and  oil  pipe 
lines,  as  waa  made  by  the  Legislature  In 
pointing  out  the  method  for  taxing  railroad 
property,  but  the  section  was  made  to  refer 
back  to  the  railroad  statutes  for  the  manner 
of  taxation,  and  the  two  groups  of  statutes, 

I think,  should  be  read  together  in  order  to 
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arrive  at  the  legislative  meanin~. 

"In  the  light  of  all  these  statutes, 
when  read  together,  it  is  the  opinion 
of  this  department  that  section  13056, 
R.S.1919,  as  amended  by  the  act  of 
1923,  means  that  such  of  the  properties 
named  therein  as  may  be  used  dis- 
tributably,  including  franchises,  are 
to  be  assessed  by  the  state  tax  com- 
mission, and  that  the  remainder,  or 
nondistributable  property,  is  to 
be  left  to  the  local  authorities  for 
assessment  according  to  the  practice 
followed  by  the  tax  commission  prior 
to  the  opinion  of  July  31,  1923," 


In  view  of  the  above,  and  the  practice  followed  in 
this  State  by  the  State  Tax  Commission  for  many  years,  there 
can  be  no  doubt  that  the  distributable  property  owned  by 
telegraph,  telephone,  electric  power  and  lirht  companies, 
electric  transmission  lines,  are  to  be  assessed  by  the  State 
Tax  Commission  and  that  the  remainder  or  nondistributable 
property  is  locally  assessed.  It  was  so  held  In  the  case  of 
ttate  v.  baker  293  S.  W.  399. 

This  Department,  in  an  opinion  given  to  Lewis  A.  Duval, 
Prosecuting  Attorney  Macon  County,  Missouri,  under  date  of 
August  21,  1935,  held  that  the  amount  of  taxes  assessed  and 
levied  against  a railroad  should  not  be  Included  in  the  amount 
of  taxes  assessed  and  levied  for  the  purpose  of  determining 
the  collector's  commission  under  Section  9935,  supra.  The 
reason  for  so  holding,  however,  was  that  Lection  10044,  Re- 
vised Statutes  Missouri  1929,  provides  a special  commission 
for  the  collector  in  collecting  the  railroad  taxes,  v.hile 
taxes  on  property  of  telegraph,  telephone  and  electric 
power  and  light  companies  are  assessed  and  collected  in  the 
same  manner  as  taxes  on  railroad  property,  there  is  no  special 
statute  allowing  the  county  collector  a special  commission 
for  the  collection  of  these  taxes. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  taxes  locally  assessed  against  electric  power  and 
light  companies  are  to  be  included  in  the  total  amount  of 
taxes  locally  assessed  and  levied  for  the  purpose  of  deter- 
mining the  commission  which  the  county  collector  receives 
for  collecting  said  revenue. 


Yours  very  truly. 


J.  !i.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


tioj?  ;;iAN,'"Jr. 

(Acting)  Attorney  General 
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TITLES  1*  Officers  and  members  of  the  Missouri  State 
— ' Highway  Patrol  are  civil  officers. 

2.  Regimental  adjutants  permanently  on  military 
duty  and  drawing  regular  salaries  from  the 
state  are  not  entitled  to  draw  additional 
compensation  for  attendance  at  regimental 
schools. 

' f 

October  9,  1936 


Honorable  i • M,  tayton 
rigftd ier  General 
Missouri  Natimal  "unrd 
Kansas  City,  Missouri 

Dear  eneral  Staytonx 

This  will  acknowledge  receipt  of  you r request  for  on 
o inion,  which  reads  as  follows: 


"I  am  in  receipt  of  the  op  n ion  of  Mr. 
ussell  . tone.  Asst,  attorney  General, 
o.,  prepared  at  the  request  of  Colonel 
ay  • ’ at  son,  that  state  employees  v/ho 
are  members  of  the  National  Guard  who 
are  properly  ordered  on  m litary  duty, 
may  draw  pay  :or  such  military  service 
from  State  Funds  although  hey  may,  at 
the  same  ti  e,  e drawing  pay  from  the 
l tate  or  their  re  ular  civil  oecupation. 

"Last  June,  I ordered  a chool  for  Lieut- 
enants and  also  a series  of  Regimental 
Schools  for  officers.  doing  un  er  the 
impression  th  t state  employeea  could 
not  properly  be  paid  from  State  Funds 
for  this  military  service,  I refused  to 
pay  several  members  of  the  State  Hi  hwey 
Patrol  and  tbs  He  imental  Ac  jut  ants,  who 
are  on  the  state  nay  roll  for  military 
duty  permanently,  for  attendance  at  these 
schools* 


Your  opinion  i3  requested  on  the 
following  points: 


1.  houlc  I now  pay  the  members  of  the 
Hi;  hway  Patrol  and  other  civil  employees 
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of  the  state  lor  at ton  ance  at  these 
schools? 

2.  hould  I now  pay  those  who  are 
permanently  on  Military  duty  and 
drawing  re  ular  salarios  from  the 
state  ( . eglacntel  Adjutants,  etc.) 
lor  attendance  at  these  schools?” 

Your  attention  Is  directed  to  the  case  of  Gracey  vs.  . t. 
jx>uis,  213,  'o.  L.  C.  394,  wherein  he  co  irt  In  discussing  who 

are  public  officers  said: 

■»  » For  Instance,  Xc  Far  lane,  J., 

In  State  ex  rel.  v.  us,  135  So. 

1.  c.  532,  declares  the  ©** 
matter  to  be  ’that  If  an  o ff  leer 
re  'elves  his  auth  "lty  from  the 
lew  and  d Lachargcs  some  of  the 
functions  of  government  he  will  be 
a public  officer.’  An  of  Ice  has 
been  defined  as  ’a  special  trust 
or  charge  created  by  competent 
au  horlty'—ir.ore  tersely  still, 

’8  public  office  Is  a public 
trust. » His  oath,  his  bone,  his 
liability  to  be  colled  to  account 
as  a public  offender  or  m.  s- 
f essence  or  n ;n-f ee saner,  the 
tenure  of  his  position,  etc., 
have  been  sold  to  be  Indicia  of 
a pu  11c  officer.  (State  ex  rel. 
v.  May,  supra i hroop  v.  Lange on, 

40  Itch.  632.)  And  the  general 
doctrine  Is  that  the  Idea  of 
office  clearly  embraces  the  ideas 
of  tenure,  duration,  fees  or 
emoluments,  rights  and  cowers  os 
well  as  hat  of  duty.  (6  Words 
and  Phrases,  p.  4923.)  It  has 
been  aptly  said  that  the  true  test 
of  public  off  ice  la  ’that  it  Is  a 
pa  eel  of  the  admin  str at ion  of 
government. ’ " 

Your  attention  is  furthor  directed  t0  the  Lows  of  Missouri, 
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1931,  laga  231,  Section  1,  relating  to  the  Missouri  State  High- 
way latrol.  Said  Section  reads  as  follows: 

” There  is  hereby  created  a force  con- 
sisting of  a superintendent  and  other 
officers  end  patrolmen,  as  herein  pro- 
vide: , to  be  known  as  ’Missouri  state 
highway  patrol, ’ which  shall  be  vest- 
ed with  the  powers  end  duties  speciflei 
in  his  act  and  all  powers  necessary 
to  enable  the  members  of  the  patrol 
to  fully  snd  effectively  carry  out  the 
purposes  of  this  act  but  the  cowers 
and  duties  hereby  conferred  on  the 
members  of  such  patrol  shall  be  jup  le- 
mon tary  to  and  In  no  way  a limitation 
on  he  owers  and  duties  of  sheriffs, 
police  off  cers,  or*  o tiler  peace  offi- 
cers p-  t':.;s  s tote.” 

foction  2 of  the  ftate  Highway  Patrol  ct,  above  referred 
to,  reads  in  part  as  follows: 

"*  it  *ifce  words  ’peace  officers'  as 
used  n this  act  snail  be  deemed  and 
taken  o include  sheriffs,  pol  ce 
officers  and  other  peace  officers 
of  this  state.** 

So  ction  10  of  said  Act,  provides  in  part  as  follows: 

" fhe  members  of  the  patrol  efore  enter- 
ing upon  the  ilschcrge  of  thetr  duties, 
shell  each  take  and  subscribe  an  oath 
to  sup  ort  the  uonst i tut ion  and  laws 
of  the  Unite.,  tatos  and  ’-he  state  of 
Missouri  an  to  faithfully  demean 
themselves  in  office  in  the  form  pre- 
scribed by  section  6 article  XIV  of 
the  onstitution  of  th  s state  and 
they  shall  each  give  bond  to  be  ap. ro- 
ved by  the  commission  for  the  faith- 
ful performance  of  he  duties  of  their 
respective  off  ee  »•  *> 

Other  sections  o:  the  tate  'll,  'away  .ntrol  Act,  relatea 
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to  duties  end  powers  given  to  the  members  of  the  patrol.  It 
is  evident,  from  a thorough  reading  of  this  net,  that  the 
leg  slnture  contera  late.  that  members  of  the  highway  patrol 
should  not  become  a rant  of,  or  a supplement  to,  the  mili- 
tary force  a of  this  state. 

In  keeping  within  the  definition  of  a public  o.f'cer, 
as  Indicated  In  ho  care  of  Crnoey  vs.  t«  Louis,  supra, 
we  ind  that  members  of  the  r Is  s curl  Stnte  Highway  Patrol 
n e conflnei  in  heir  duties  within  the  purview  of  the  Act. 
heir  duties  have  been  specifically  defined  by  competent 
authority.  It  is  also  to  be  note,  that  the  members  of  he 
patrol  ere  required  to  take  an  oath  one  give  bond  for  the 
faithful  performance  of  thoir  duties.  The  members  may  be 
called  to  eecount  for  any  misfeasance  or  nonieesarce  during 
the  tenure  of  their  office.  Thus,  it  may  i e seen,  in  keep- 
ing with  the  aforementioned  definition  ha-,  such  members 
of  the  highway  pstrol  are  pucl  c officers  or  civil  officers 
contra-  1st  In  ulshed  from  military  oflosra. 

e therefore  rule,  thtt  members  of  the  riasouri  ftate 
Highway  fatrol  are  civil  offioera  and  If  aiy  o.  the  members 
of  said  atrol  hold  a comm  salon  in  the  Missouri  National 
uard,  as  milita  y officers,  then  such  members  woul  be 
entitled  to  receive  compensation  as  military  officers  when 
attending  schools  of  Instruction  in  addition  to  compensation 
received  as  being  a member  of  the  patrol,  even  though  the 
compensation  accrues  at  the  same.  time. 

As  relates  to  any  compensation  that  ml  ht  be  paid 
civil  employees  of  the  state,  who  also  hold  a commission 
as  military  officers,  we  do  not,  in  the  course  of  this  o-  Inion, 
discuss  because  the  facts  in  each  Instance  do  not  permit  the 
enunciation  of  a hard  and  fast  mile.  In  this  respect,  I 
have  been  largely  governed  y *he  cases  read}  the  courts 
having  eoncomod  themselves  only  with  ‘he  facts  ns  ^resented. 

o fiscuss  the  various  contingencies  that  may  or  may  not 
arise  elatlve  to  the  consistency  or  compatibility  of  various 
off  cea  would  be  platitudinous. 

Under  the  rovislons  of  Lection  13624,  ii.S.  Mo.,  1929, 

It  provides  in  'art  as  follows: 

"'’he  military  council  shall  formulete 
plans  for  he  organisation.  Instruction, 
equipment  and  maintenance  of  tin?  mlli- 
tary  forces  of  the  state,  provide  or 
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encampment  and  all  other  field  end 
armory  instruction  an  make  allot- 
ments of  funds  and  supplies  appro- 
priate or  furnished  for  :he  sup nor t, 
equipment  and  maintenance  of  the 
military  forces  of  the  state.  All 
ap  ropriations  mad'  for  military 
purposes  shall  be  apportioned  and 
expended  by  the  council*" 

Unc er  the  provisions  of  faction  13834*  R*  r * o«9  1 29* 

relating  to  the  ep  ointment  of  •egimentnl  officers*  it  provides 
in  art  as  follows: 

"Regimental  and  separate  battalion 
and  squadron  3taff  officers  shall 
be  appointed  by  the  commanding 
general  on  he  g common  etion  of 
the  regimental  or  separate  batta- 
1 on  or  squadron  commander. " 

lection  13873,  relating  to  the  authority  of  military 
council  to  fix  the  pay  of  officers  placed  on  duty,  under  the 
provisions  of  Chapter  11C,  H*  f.  do...  1929,  provides  in  part 
as  follows: 

'‘."he  military  council  shall  hare 
power  to  fix  the  pay  aid  allowances 
of  officers  and  enlisted  men.  pita ced 
on  dut„y  under  dii®  rovlsions  of 
this  chapter." 

You  will  note  that  the  military  council  may  ake  allotments 
of  funds  that  have  been  appropr  '.a ted  and  urnished  for  the 
support  and  maintenance  of  the  military  forces  of  the  state. 

It  has  come  to  he  attention  of  the  writer  that  regimental 
ac jutnnts,  appointed  under  the  provisions  of  Chapter  116,  supra* 
ere  actively  engage..  In  their  capacities  as  military  officers 
in  the  several  regimental  offices  within  this  state.  These 
regimental  adjutants  receive  their  compensation  ns  fixed  by  the 
military  council,  under  the  provisions  of  ection  13824,  supra, 
an  as  has  been  further  learned  by  the  writer,  are  continuously 
and  actively  engaged  In  performing  their  duties  as  military 
officers. 

ince  the  military  council  provides  for  instruction  of  the 


Hen. 


‘ ayton 
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mllitn  y officers  In  he  military  forces  of  the  state,  it  is 
obvious  that  such  Instruction  or  attendance  at  regimental 
schools  be  incident  to  that  of  a military  officers  and  v/e 
therefore  rule,  that  military  officers  drawing  salar  es  re- 
gularly are  not  entitled  to  any  additional  sain  y while  in 
attendance  at  regimental  schools. 


very  truly  yours. 


HUES ELL  . 'ONE 

as '.start  Attorney  eneral 


APPRO'  D: 


•ji'-irr:  !fTrT,~7f7; — 

( ct  ng)  Attorney  enerel 


R S i RT 


COUNTY  BUDGET  ACT:  County  Treasurer  can  meet  December, 

1936 , accounts  if  he  has  the 
mondy  on  hand, 


December  31,  1936 


Honorable  William  ii.  btewart 
Prosecuting  Attorney  Hnox  County 
dlna,  Missouri 


Dear  Mr,  Stewart: 


This  Department  Is  In  receipt  of  your  letter 
of  December  29,  wherein  you  make  a request  as  follows: 

" The  County  Treasurer  of  this 
county  asked  me  If,  under  the 
law,  he  could  pay  warrants 
that  were  Issued  In  December, 

1936, after  the  lot  of  the  year 
before  the  budget  was  made  out, 

1 am  sure  that  this  question 
has  come  before  you  and  I would 
like  to  have  your  ruling  on  It, 

It  looks  to  me  like  he  s ould 
pay  the  warrant  Issued  In  1936 
If  he  lias  the  money.  ” 


The  County  Budget  Act  has  never  received  any 
construction  by  the  Supreme  Court  except  In  the  case 
of  Graves  v.  Jackson  County  75  S.  vV.  (2d)  however. 

It  did  not  Involve  any  construction  or  bearing  on 
the  first  eight  sections  except  as  to  the  title  of  the 
Act.  And  your  county, being  less  than  50,000  In  popula- 
tion, Is  governed  exclusively  by  the  first  eight  sections. 

Section  1 of  the  Act,  peg®  341,  Laws  of  1933, 
contains  the  following  sentence:  "The  receipts  shall 
show  the  cash  balance  on  hand  as  of  January  first  and 
not  obligated." 

beotion  4,  page  343,  In  enumerating  the  duties 
of  the  county  clerk,  states  that  not  later  than  the 
first  day  of  February,  among  the  data  to  be  prepared 
by  the  clerk  is  as  follows: 

"Cash  balance  In  county  revenue 
fund  January  1 of  current  year. 
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"Less  outstanding  warrants  for 
preceding  years  as  follows* 

(list  total  by  years) 

"Less  all  known  lawful  obligations 
against  the  county  December  31* 
last,  and  for  w'nich  warrants  were 
not  drawn  at  that  date  (Itemized 
Hat  of  these  obligations  must 
be  attached  to  the  estimate) 

"Total  unpaid  obligations  of 
the  county  on  January  1st  of 
current  year.  (This  shall  In- 
clude unpaid  warrants  and  out- 
standing bills  for  which  warrants 
may  Issue) 

"Net  cash  balance  on  hand  January 
1st  of  current  year. 


.-action  8*  page  345*  makes  It  the  mandatory 
duty  of  the  county  court,  at  the  February  term,  to  go 
over  the  estimates  and  revise  and  amend  the  same  In 
such  a way  as  to  promote  efficiency  and  economy  In 
county  government. 

You  state  In  your  letter  that  It  Is  your  con- 
clusion that  It  would  be  proper  for  warrants  to  be  Issued 
for  December,  1936,  obligations*  If  the  comity  has  the 
money.  In  this  we  concur  and  agree  for  the  reason  that 
the  budget  is  not  made  up  until  February  and  the  complete 
data  as  of  January  1 will  be  before  the  county  court, 
and  the  balance  of  cash  or  Unobligated  funds  may  at 
that  time  be  placed  before  the  court  for  consideration 
In  balancing  the  budget.  The  only  provision  we  offer 
Is  to  the  effect  that  the  funds  out  of  which  the  December, 
1936,  obligations  are  paid  should  be  from  the  revenue 
of  that  year  and  not  from  the  1937  revenue. 

Respectfully  submitted. 


olliver  w.  nol:i 
Assistant  Attorney  General 

APPROVE:.  * 


J.  ..  iTYTZH 

(Act ins)  Attomev  General 


OINNiLC 


OA,*BT  I NO  I?  TIC'-;  - /ho  has  right  to  money  In  eeizod  slot  machines'* 


January  P4, 


Ion.  altar  till* ell, 
r:iseoutlng  Attorney  of  vnr’on  County, 
annlbal,  'lnsouri. 


lSSC. 


"ear  ^lr: 


a request  for  an  opinion  has  bean  reoelwnd  "roa 
▼ou  un^  ©r  dote  f cce-ber  If,  lVJih,  such  request  being  In 
the  following  toms* 


“recently  two  members  >f  *he  Hannibal  olio* 
force  enlzecl  a 'd  confiscated  two  slot  machines 
v;hloh  they  fount*  witMn  the  corpor&to  Unite  of 

. a complaint  • an  filed  In  Vm  City  court 
and  the  owner  of  the  establishment  where  there  ne- 
ohlnee  were  tn  on  wee  not  In  court,  but  wee  r©  resent- 
ed by  oouneel#  A plea  of  guilty  me  entered  and  a 
fine  Imposed. 

‘'r.  !«f.,  cur  local  c:  lef  of  olloe,  a.  vised  ce 

that  in  la  opinion  there  ie  npproxi-'etoly  ooventy 
or  eighty  < oilers  in  t e;>o  two  Machines.  of  course 
t'  era  lc  no  question  a a to  "r,  :o*j,a  authority  act- 
ing ca  Chef  of  olloa  In  destroying  both  of  those 
machines,  but  the  quealon  arises  as  to  t o n nay# 
Counaal  repr*  sent * ng  the  ofnnfltnt  boa  tn^on  '.he 
position  thnt  l.lo  client  lo  entitled  to  th«.  aoney 
taken  rron  theeo  lllogal  devices,  on  the  opinion 
haa  also  boon  oxprer.aad  thr  t the  Chief  of  ollcc  ic 
not  > itb.in  ie  righ  it  in  returning  thia  noney  to  the 
perron  who  a -Itted  ownership  of  the  aji.llanoen. 

he  question  involvod  lei 

r’ha*  'Imposition  should  be  ~m>'e  of  this  noney 
at  the  time  the  r»eoh Inan  are  doetroyed" 

TTannlbal,  as  you  Vmow,  la  a City  opareting 
under  a special  charter  and  I ns  not  able  to  find 
anything  either  In  the  charter  or  the  ordinances 


’’on.  ultpr  G.  . tillwoll, 
r '*ecutlnf  Attorney  of  Marlon  (ounty, 
Janurry  *'4,  1030. 


-r- 

"providlng  for  ?ueh  condition. 

In  qi  wish  ua  the  so  machinea  «ro  being  hold  and 
the  natter  cannot  bo  ultimately  deposed  of  until  r. 

'boa  recelf'c  your  opinion,  I vould  appreciate  having 
y ur  ryggantiona  at  your  earliest  possible  convenience." 

Cn  October  ?3,  lb34,  we  lnouad  an  opinion  to  Ton. 

^bart  . Proden,  m#<c  * ay  of  lvingaton  county, 

Chlllleothe,  'ierouri,  which  in  our  opinion  nnewerr  the  ques- 
tion reload  In  yru r letter.  ~’hat  opinion  doalt  with  t’ e proper 
disposition  of  raoncy  In  seized  alot  nrchlncs  rhere  no  claim  as 
lade  by  any  paraon  to  the  ownership  thereof,  but  In  eucl  o inion 
*e  nnolyred  the  rtote  of  the  title  to  noney  In  elot  machines  and 
ruled  that  the  owner  of  this  aoney,  who  Is  the  owner  or  the 
alot  -aehlna  or  hi*  assignee,  would  have  a prsce-t  right  (os 
soon  aa  It  wee  decided  that  Via  eoney  wna  not  to  be  used  In  a 
original  proceeding  qs  evidence  sad  the  Judge  had  so  ordered 
under  motion  370?)  to  clnl^  cuch  noney  and  have  It  dellvored 
over  to  hin."  Under  the  facta  stated  in  your  Tetter  wo  under- 
stand that  the  criminal  prosecution  hee  been  closed,  ond  that 
the  « nay  will  no  longer  be  needed  br  evidence.  e enclose  a 
copy  of  c*ur  opinion  to  r.  Braden  of  < otobar  8ft,  1984* 

In  conclusion,  it  ia  our  opinion  that  noney  In  a alot 
ns  aeir.ed  aa  a gambling  device  under  T • . . Missouri,  lO-’B, 
action  3?83,  aho\;l  bo  returned,  hen  the  necessity  of  retain- 
ing poBserslon  thereof  for  use  os  crlninal  evl  once  no  longer 
ex  late,  by  the  officer  hcvln.;  porsoFn!on  of  it,  to  the  owner  of 
suoh  nachl ne  or  the  person  who,  by  contract  witl  the  ovner,  is 
‘tied  to  the  oolna  in  t;c;  t . :\-  . 


Very  truly  your.') , 


!il>  AX.  H.  Mil  l ,R 

.insistent  Attorney-General 


• ROT  i 


A t tome  y-Ocn  «r  a 1 


MOTOR  VEHICLES:  State  employes  and  employes  of  counties  and 

municipalltle s not  required  to  register  c.s 
"chauff eur s"  defined  by  Section  7759,  R.  S,  1929, 


January  29,  1936. 


Honorable  Louis  V.  Stlgall 
Chief  Counsel 

Missouri  State  Highway  Department 
Jefferson  City,  Missouri 


Dear  Mr,  Stigall: 


This  is  to  acknowledge  your  letters  dated 
January  21st  and  January  27th,  1936,  relative  to  a commu- 
nication from  Mr.  Wyatt  Hawkins,  acting  Division  ngineer 
at  Hannibal,  Missouri.  Mr.  Hawkins*  letter  reads  as 
follows : 


"It  has  come  to  our  attention  that 
a constable  in  Clark  County  is 
making  the  statement  that  he  is 
going  to  make  arrests  of  Mi s sour i 
State  Highway  Department  and  County 
Highway  Department  employees, 
driving  state  and  county  owned 
equipment. 

"7/111  you  kindly  secure  an  opinion 
for  us,  from  the  Attorney  General's 
Office,  as  to  whether  the  law  re- 
quires drivers  of  state  and  county 
owned  equipment  to  take  out  chauffeurs' 
license  or  operators'  certificates?" 


The  Missouri  State  Highway  Commission  is  a sub- 
ordinate £ra&ch  of  the  Executive  Department  of  the  state  of 
Missouri.  In  Bush  v.  State  Highway  Commission  of  Missouri, 
46  S.  W.  (2d)  854,  Division  Ho.  2 of  the  Supreme  Court, 
page  858,  said  the  following: 
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"It  thus  having  been  determined  that 
the  commission  is  a subordinate 
branch  of  the  executive  department, 
it  i s not  liable  in  tort  for  the 
acts  of  its  agents  and  employees 
upon  grounds  of  puolic  policy  here- 
tofore stated." 


On  January  21,  1935,  this  Department  rendered  an 
opinion  to  Colonel  B.  id.  Casteel,  Superintendent  of  Missouri 
State  Highway  Patrol,  wherein  we  held: 

"From  the  above  and  foregoing  it  is  our 
opinion  that  the  employes  of  this  state 
and  of  the  political  subdivisions  there- 
of, who  operate  such  motor  vehicles, 
do  not  come  within  the  classification 
of  "registered  operators"  as  defined  by 
Section  7759,  R.  S.  Mo.  1929,  and 
therefore  are  not  required  to  be  "regis- 
tered operators."" 

Cony  of  the  above  opinion  herewith  enclosed. 


It  is  our  further  opinion  that  employes  of  this 
State  and  of  the  political  sub-divisions  thereof  do  not  come 
within  the  classification  of  "chauf feurs"  as  defined  by 
Section  7759,  R.  S.  Mo.  1929,  and,  therefore,  are  not  re- 
quired to  be  registered  as  chauffeurs  for  the  same  reasons 
stated  in  the  opinion  dated  June  21,  1935,  relating  to 
"registered  operators."  it  follows  that  the  answer  to  Mr. 
Hawkins  question  "as  to  whether  the  law  requires  drivers  of 
state  and  county  equipment  to  take  out  chauffeurs'  license  or 
operators*  certificates"  should  be  in  the  negative*  in  our 

opinion.  _ . , 

Yours  very  truly. 


APPROVED: 


James  L.  HornBostel 
Assistant  Attorney -General 


JOHN  W.  HO'FMAjt,  Jr., 
(Acting)  Attorney-General 


JLH:EG 


HIGHWAY  DFPARTMEN1 : ) Sections  10991  and  11014,  R.  S.  1929,  have 
LEVEES:  ) reference  to  State  built  levees. 

Prosecutions  for  government  built  levees 
under  Federal  law. 


January  29,  1936. 


Honorable  Louis  V.  Stigall 
Chief  Counsel 
State  Highr/ay  Department 
Jefferson  Cit^ , Missouri 


LrGAL:  Mississippi 

Dear  Mr.  Stigall:  County  Location  of 

Road  on  Levee 


This  is  to  acknowledge  your  letter  of  recent 
date  in  which  you  request  this  Department  to  reinstate 
your  former  request  for  an  opinion,  ich  had  previously 
been  withdrawn  by  you,  with  reference  to  the  construction 
of  a public  highway  on  Federal  Government  levees  in 
Mississippi  County,  Missouri, 

v.e  have  referred  to  your  former  correspondence 
concerning  this  matter  and  the  question  asked  is  based  on 
the  following  statement  of  facts  submitted  in  your  letters, 
viz. : 


The  Federal  Government  has  heretofore  constructed 
a levee  in  Mississippi  County,  Missouri,  under  the  author- 
ity of  U.  S.  C • A.,  Title  33,  Section  702a,  and  succeeding 
sections,  for  flood  control  on  the  Mississipoi  River.  The 
State  Highway  Department  since  the  construction  of  the 
above  levee  has  built,  th  the  consent  of  the  Federal 
Government,  6 t miles  of  gravel  roadway  on  top  of  $aid 
levee  from  yatt  to  Birds  Point,  Mississippi  County, 
Missouri,  and  the  same  has  been  in  use  for  sometime  by  the 
general  public  as  a public  highway. 

The  question  you  ask  is  whether  or  not  the  top  of 
the  government  built  levee  may  be  used  by  the  State  Highway 
Department  in  the  construction  of  a road  thereon  and  may 
be  then  used  by  the  public  as  a roadway,  in  view  of  Sections 
10991  and  11014,  R.  S.  Mo.  1929/ 
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Section  10991,  supra,  is  a part  and  parcel  of 
Article  7,  Chapter  64,  R.  S.  Mo.  1929,  pertaining  to  the 
organization  of  levee  districts  by  county  courts,  and  is 
as  follows? 


"It  shall  be  unlawful  for  any  person 
to  use  the  levees  built  under  the 
orovisions  of  this  article  as  a 
roadway,  by  riding  any  horse,  mule 
or  ass  thereon,  or  by  driving  any 
vehicle  thereon;  and  any  person 
violating  this  provision  shall  be 
deemed  guilty  of  a misdemeanor,  and 
on  conviction  thereof  shall  be  fined 
not  less  than  ten  nor  more  than  • 
fifty  dollars,  or  imprisoned  in  the 
county  jail  not  less  than  fifteen 
days  nor  mere  than  thirty  days  for 
each  offense,  or  both  such  fine  and 
imprisonment,  at  the  discretion  of 
the  court  bavin,,  jurisdiction  of 
the  same . " 


It  will  be  noted  by  the  above  section  that  it  is 
a violation  of  the  law  and  one  Is  guilty  of  a misdemeanor 
"to  use  the  levees  built  under  the  provisions  of  this 
arTficle  as  a roadway,  by  riding  any  hor se , mule  or  ass 
thereon,  or  by  driving  any  vehicle  thereon;  * -a-  This 

being  a penal  statute,  it  is  elementary  that  it  must  be 
strictly  construed.  An  Information  or  indictment  drawn 
under  the  provisions  of  this  section  would,  to  be  sufficient, 
necessarily  have  to  charge,  and  it  would  be  essential  to 
prove,  to  secure  c nviction,  that  the  levee  was  built  under 
the  provisions  of  Article  7,  Chapter  64,  R.  S.  Mo.  1929. 

Assuming,  as  you  state  In  your  letter,  that  the 
above  levee  was  constructed  by  the  United  States  Grovernment 
and  not  under  Article  7 aforesaid.  It  would  not  be  a violation 
of  Section  10991  for  one  to  commit  the  aforesaid  prohibited 
acts  on  a government  built  levee. 
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Section  11014,  R.  ^ . Mo.  1929,  provides  as  follows 

"It  shall  be  unlawful  for  any  person, 
persons,  association  or  corporation 
to  fill  up,  or  cause  to  be  filled  up. 

Injure,  impair  or  destroy  the  useful- 
ness of  any  drain,  levee,  ditch,  dike 
revetment  or  other  works  now  constructed 
or  hereafter  constructed  in  any  drainage 
or  levee  districts  organized  under  the 
provisions  of  any  previous  existing  or 
future  laws  of  aflssourl,  relating  to 
the  formation  of  drainage  or  levee 
districts  (to  reclaim  swamp,  wet  and 
overflowed  lands  for  sanitary  or  agri- 
cultural purposes).  It  shall  also  be 
unlawful  for  any  person,  persons, 
association  or  corporation  to  in  any 
manner  throw  or  cause  to  be  thrown, 
fall  or  cause  to  be  fallen,  place  or 
cause  to  be  placed,  flouted  or  cause 
to  be  floated  any  tree,  tree  top, 
brush,  log  or  other  substance  in  any 
drain,  ditch,  floodway,  oasin  or  other 
works  constructed  by  any  drainage 
district  constructed  in  this  state;  or 
to  buiiu  any  fence,  dam,  or  other  works 
across  any  such  ditch*  or  to  pasture 
any  stock  on  any  levee  or  right  of  way 
of  any  levee  while  the  waters  in  the 
river  or  rivers,  are  at  or  near  flood 
stage  in  such  rivers;  or  to  use  any 
such  levee  for  road  purposes  by  driving 
or  riding  any  ass,  mule,  horse  or  oxen 
on  the  top  or  on  the  side  of  any  levee 
at  any  time.  Any  person  violating  the 
foregoing  or  any  one  of  the  foregoing 
provisions  shall  be  guilty  of  a misde- 
meanor and  upon  conviction  shall  be 
fined  for  each  and  every  offense  a sum 
not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  Jail  for  not  less  than 
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thirty  nor  more  than  two  hundred  days 
or  by  both  such  fine  and  imprison- 
ment: Provided,  that  when  a corpora- 

tion has  been  "found  guilty  of  violating 
any  of  the  foregoing  provisions  the 
president,  director,  manager  or  other 
employe  of  such  corporation  having 
charge  of  the  work  under  which  the 
violation  occurred  shall  be  subject 
also  to  the  foregoing  penalties," 


It  will  be  noted  that  said  section  by  its  provisions 
sets  forth  several  distinct  misdemeanors  for  crimes  that  might 
be  committed  on  drains,  levees,  ditches,  dikes,  revetments 
or  other  works  in  any  drainage  or  levee  district  organized 
under  the  provisions  of  any  previous  existing  or  future  laws 
of  Missouri,  relating  to  the  formation  of  drainage  or  levee 
district  (to  reclaim  swamp,  wet  and  overflowed  lands  for 
oanitary  or  agricultural  purposes).  This  section  is  also 
directed  at  drainage  or  levees  constructed  under  the  pro- 
visions of  the  Missouri  statutes  and  provides  penalties  for 
violations  thereof. 


Both  of  these  sections  refer  to  levees  built  under 
State  laws  and  have  no  reference  to  those  built  by  the 
Government  for  flood  control.  The  United  States  Government, 
by  statutes,  has  made  ample  provisions  for  prosecutions 
for  injuries  and  damages  done  to  Federal  built  levees. 

Section  408,  Title  33,  TJ,  S.  C.  A,;  Houck  v.  U.  S.  (Mo,  1912), 
201  Fed.  862,  122  C.C.A.  200. 


Conclusion. 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  two  sections  referred  to  in  your  letter,  namely. 
Sections  10991  and  11014,  R.  S.  Mo.  1929,  pertain  to  and  are 
applicable  to  levees  built  under  the  state  laws,  and  do  not 
have  reference  to  government  built  levees. 

Very  truly  yours. 


CRHsEG 

APHtOVED: 


COVELL  R.  HEWITT 

Assistant  Attorney -General 


JOHN  V.  HOFFMAN,  Jr., 
(Acting)  Attorney-General 


OUSTER  PROCEEDINGS:  Civil  procedure  applies  to 

service  of  summons. 


February  11,  1936 


Honorable  "’alter  C.  -tillvell 
Prosecuting  Attorney 
Lnrioa  County 
Lj.nnibal,  hlusourl 


-eer  -a*,  utlllwoll: 


You  have  requested  our  opinion  on  the  folic*  in**  ques- 
tion: 


suit  has  b-'en  brought  by  me  as  j rose  outing 
attorney  under  ^action  11B02,  A.  d»  Ho.  1929 
to  remove  ,vrch  0.  Leonard  from  his  position 
as  sheriff  of  harlon  County,  based  on  alleged 
violations  of  the  orlminel  law. 

* hat  la  the  nt  ture  of  the  service  of  process 
required  to  give  the  defendant  Jurisdiction  in 
certain  esses? " 


It  la  our  opinion  thet  this  action  la  a civil  action 
and  the  pleadings,  process  and  other  procedure  urs  to  be 
governed  by  the  general  code  of  civil  procedure.  It  is 
therefore  necessary  that  s summons  bo  served  upon  the  de- 
fendant In  said  proceeding  nt  least  thirty  days  before  the 
first  day  of  the  next  succeeding  term  of  the  court  In  ehich 
the  case  Is  filed,  to-wlt.  In  your  particular  case,  the 
April,  1936  term  of  the  Konnibel  Court  of  Common  jlaas. 
service  should  be  obtained  returnable  to  said  April  term 
in  tbs  ordinary  manner  used  In  any  civil  case. 

Under  the  statute,  it  is  our  further  opinion  that 
said  service  Is  to  be  had  by  the  present  Coroner  of  Marlon 
county. 


Yours  very  truly, 


liUKU.2K  i.  R .aGuU 

APPROV'D:  ass  latent  Attorney  General 


ACT  ilcLI  rT.ilCX 

attorney  General 


MONOPOLIES:  ) ^ny  ~cron tract,  agreement  or  arrang  ment  made 

) with  intent  to  create  or  maintain  a monopoly, 
CORPORATIONS:  ) contrary  to  the  provisions  of  Chapter  47,  R.  S.  1929, 


March  4,  1956. 


Honorable  Valter  0.  Stillwell 
Prosecuting  Attorney 
Ear ion  County 
Hannibal,  Missouri 


Dear  Mr.  Stillwell: 


This  is  to  acknowledge  your  letter  dated  February 
28,  1936,  as  follows: 

"This  office  is  now  faced  with  a propo- 
sition which  I feel  is  of  sufficient 
importance  to  warrant  an  opinion  from 
your  office. 

"In  this  city  there  are  two  ice  plants 
manufacturing  artificial  ice.  There 
are  no  concerns  or  individuals  engaged 
in  the  natural  ice  business.  Neither 
of  the  two  manufacturing  Ice  plants 
maintain  or  operate  wagons  for  the 
purpose  of  distributing  ice  to  customers 
throughout  this  city.  At  the  present 
time  there  are  at  least  four  or  five 
individuals  or  partnerships  engaged 
in  the  retail  sale  of  ice  direct  to  the 
customer.  Both  of  the  ice  plants  retail 
Ice  at  their  platform  and  in  turn  sell 
it  wholesale  to  the  people  engaged 
solely  in  the  retail  ice  business.  It 
is  my  frank  opinion  that  the  people  now 
engaged  in  the  retail  business  are  fur- 
nishing first  class  and  efficient  service 
to  the  homes  and  business  establishments 
in  Hannibal  at  a fair  and  reasonable 
price  and  that  these  individuals  have 
ample  facilities  to  take  care  of  the  trade. 
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"The  present  ice  plants  seem  to  feel  that 
they  are  being  adequately  and  most  effi- 
ciently served  by  the  firms  and  individuals 
now  engaged  in  the  retailing  and  distri- 
bution of  ice  and  the  question  which  has 
arisen  is  that  other  parties  have  expressed 
a desire  to  engage  in  the  retailing  and 
distribution  of  ice  in  this  city.  Is  it 
compulsory  on  their  part  to  sell  at  whole- 
sale to  any  other  parties  desiring  to 
engage  in  the  retailing  and  distribution 
of  ice  in  this  city. 

"The  two  ice  plants  in  this  city  have  no 
connection  with  each  other,  nor  are  they 
financially  interested  in  any  of  the 
individuals  or  concerns  that  are  peddling 
ice.  The  applicable  provisions  of  law  as 
I see  it,  are  contained  in  Article  1 of 
Chapter  47,  R.  S.  Eo.  1929.  (Page  2420). 

"I  would  like  particularly  to  know  that 
in  the  event  either  of  the  local  plants  or 
both  would  refuse  to  sell  ice  to  people  not 
now  engaged  in  the  distribution  ^hereof 
but  who  contemplate  entering  into  this 
field,  would  it  be  a violation  of  the  above 
mentioned  chapter. 

"I  would  deeply  appreciate  your  usual 
prompt  attention  to  this  inquiry." 


While  you  only  request  our  opinion  on  the  singular 
subject  of  whether  or  not  your  two  local  ice  plants,  in 
refusing  to  sell  ice  to  people  not  now  engaged  in  the  distri- 
bution thereof  but  who  contemplate  entering  into  the  field, 
would  be  violating  Article  1,  Chapter  47,  R.  S.  J3o.  1929. 
Although  we  could  dispose  of  said  question  with  an  affirma- 
tive or  negative  answer  and  cite  authority  therefor,  yet,  in 
view  of  the  faet  that  it  is  of  such  far-reaching  concern  to 
the  public,  we  do  not  deem  it  amiss  to  elaborate  upon 
monopolies. 
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The  appellate  courts  of  Missouri  have  had  many 
cases  presented  to  them  concerning  the  right  of  corporations 
and  persons  attempting  to  circumvent  the  statutes  relating 
to  monopolies,  pools  and  trusts,  and  a reading  of  their 
decisions,  hereinafter  cited,  show  that  the  courts  have 
very  zealously  guarded  the  interests  of  the  public  in  close- 
ly scrutinizing  the  facts  in  each  individual  case,  with  the 
result  that  at  the  present  time  decisions  may  be  found  in 
the  reports  condemning  all  arrangments,  contracts,  agree- 
ments and  combinations  and  circumstances  that  tend  to  lessen, 
or  with  a view  to  lessen,  free  and  full  competition.  State 
ex  rel.  v,  folar  ave  Ice  & Fuel  Co.,  259  Mo,  578,  1.  c.  608. 

Chapter  47,  R.  S.  Mo.  1929,  relates  to  "Pools, 

Trusts,  Conspiracies  and  Discriminations"  and  Article  1 of 
said  chapter  defines  "pool  and  trust  agreements."  Section 
8701.  Section  8702  makes  combinations  to  boycott  or 
threaten  to  boycott  a conspiracy.  Section  8703  makes 
certain  combinations  to  increase  prices  a conspiracy.  Section 
8704  prescribes  penalties  for  violations  of  provisions  of 
said  sections. 

In  State  ex  rel.  v.  Polar  ave  Ice  oc  Fuel  Co.,  supra, 
the  Supreme  Court  of  Missouri,  speaking  through  Graves,  J. , 
at  page  607  quoted  the  following  from  State  ex  inf.  v.  Inter- 
national Harvester  Co.,  237  Mo.,  1.  c.  405,  concernin0  Section 
8703,  as  follows: 

" 'It  will  be  noticed  that  our  statute 
is  exceedingly  broad.  It  includes  not 
only  contracts,  agreements  and  under- 
standings, but  also  all  arrangements 
and  combinations.  It  includes  not  only 
all  those  things  which  tend  to  lessen 
full  and  free  competition,  but  likewise 
all  those  things  which  were  done  with 
the  view  of  lessening  full  and  free  com- 
petition. In  other  words,  this  statute 
punctuated  and  worded  as  it  is,  covers 
two  classes  of 'arrangements,  contracts, 
agreements,  combinations  and  understand- 
ings'; i.  e.,  (1)  those  that  were  made 
'with  the  view  to  lessen  . . . full  and 
free  competition, ' but  which  may  have 
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n ver  been  so  operated  as  to  reach  the 
result  had  in  view  or  In  mind;  and  (2) 
those  made  ‘which  tend  to  lessen  . . • 
full  and  free  competition1  and  which 
in  fact  did  lessen  competition. 

"•I  repeat  that  this  statute,  when  fairly 
analyzed  thus  resolves  itself,  so fhr 
as  the  question  under  discussion  is  con- 
cerned. The  several  clauses  puroosely 
placed  therein  by  the  lawmaking  power 
do  not  mean  one  and  the  same  thing,  but 
were  put  there  purposely  to  be  far 
reaching  in  effect.  It  was  intended  to 
reach  all  conceivable  methods  which 
might  be  designed  by  shrewd  ‘captains 
of  finance.*  The  purpose  of  the  statute 
was  to  thwart  action  in  the  very  lncipiency, 
as  well  as  all  down  the  line.  It  was 
designed  to  reach  all  arrangements,  etc., 
which  were  designed  and  made  with  the 
view  of  lessenin  competition,  as  well 
as  those  which  in  fact  did  that  thing. 

Either  class  falls  equally  under  the  ban 
of  the  statute— one  no  more  nor  less  than 
the  other.  * " 


Perhaps  at  the  present  time  the  case  that  is  most 
widely  known  and  more  frequently  cited  on  the  subject  of 
monopolies  and  trust  agreements,  is  State  ex  inf.  v.  Standard 
Oil  Co.,  213  Mo.  1.  The  main  question  in  that  case  was, 

"was  there  an  unlawful  combination  or  agreement  existing 
between  respondents  in  restraint  of  trade  and  in  fixing  and 
maintaining  prices.*  (1.  c.  393)  The  court  en  banc  extensive 
ly  reviewed  the  facts  and  came  to  the  conclusion  that  resoond 
ents  were  guilty  and  entered  a decree  of  ouster.  At  page  405 
the  court  said: 

"In  the  consideration  of  a similar  question, 
arising  under  the  Anti-trust  icts  of  Congress, 
Sanborn,  J.,  in  the  case  of  Phillips  v. 

Iola  Cement  Co.,  61  C.  C.  A.  19,  used  the 
following  language: 
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B 'It  is  now  settled  by  repeated 
decisions  of  the  Supreme  Coui't  that 
the  test  of  the  validity  of  a contract, 
combination,  or  conspiracy  challenged 
under  the  anti -trust  law  is  the  direct 
effect  of  such  a contract  or  combina- 
tion upon  competition  in  commerce  among 
the  States.  If  its  necessary  effect  is 
to  stifle  competition  or  to  directly 
and  suostantially  restrict  it,  it  is 
void.  But  if  it  promotes,  or  only 
incidentally  or  indirectly  restricts, 
competition  in  conmerce  among  the  Stales, 
while  its  main  purpose  and  chief  effects 
are  to  foster  the  trade  and  enhance  the 
business  of  those  who  make  it,  it  does 
not  constitute  a restraint  of  inter-state 
commerce  within  the  meaning  of  that  law, 
and  is  not  obnoxious  to  its  provisions. 
This  act  of  Congress  must  have  a reason- 
able construction.  It  was  not  its  purpose 
to  prohibit  or  to  render  illegal  the 
ordinary  contracts  or  combinations  of 
manufacturers,  merchants,  and  traders, 
or  the  usual  devices  to  which  they  resort 
to  promote  the  success  of  the  business, 
to  enhance  their  trade,  and  to  make  their 
occupations  gainful,  so  long  as  those 
combinations  andd9vices  do  not  necessarily 
have  a direct  and  substantial  effect  to 
restrict  competition  in  commerce  among 
the  States.  (Cases  cited.)” 


The  court, after  summarizing  all  the  facts  as  to  the  acts  of 
respondents  in  dividing  the  state  into  districts  for  the 
purpose  of  selling  oil  and  giving  a monop  ly  to  each  corpora- 
tion, arrived  at  the  following  conclusion  (page  447): 

”Can  it  be  sup  osed  for  a moment  that 
such  phenomenal  results  could  have  been 
accomplished  by  them  if  they  had  been 
engaged  in  open  competition  with  each 
other V Certainly  not.  They  knew  that, 
and  their  object  and  purpose  in  entering 
into  the  combination  was  to  monopolize 
the  trade  and  maintain  prices,  which 
they  did  against  all  other  competitors.” 
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It  Is  thus  seen  that  the  court  constantly  looked  to  the 
subject  matter  as  to  whether  or  not  said  agreements  tended 
to  stifle  competition.  The  results  accomplished  by  said 
arrangements  were  paramount  with  the  court  and  not  the 
manner  and  method  that  produced  said  results.  In  other 
words,  any  arrangement  of  whatsoever  kind  and  nature  that 
produces  the  result  that  deprives  the  ~>ublic  of  the  ad- 
vantages of  free  competition,  i3  condemned.  Note  the  lan- 
guage found  at  page  451: 

"The  court  quotes  again  with  approval 
the  same  passage  from  the  decision  of 
Chief  Justice  r'uller  in  United  States 
v.  K.  C,  Knight  Co.,  156  U.  3.  1.  c. 

16,  quoted  in  the  insurance  trust  case, 
to  the  effect  that,  in  order  to  establish 
a combination,  *lt  Is  not  essential  that 
its  results  shall  be  a complete  monopoly; 
it  is  sufficient  if  It  really  tends  to 
that  end  and  to  deprive  the  public  of 
the  advantages  which  flow  from  free  compe- 
tition.*" 


t 

In  Dietrich  v.  Cape  Brewery  x Ice  Co.  et  al.,  286 
3.  7.  38,  the  Supreme  Court  held  that  the  selling  of  Ice  was 
a commodity  within  the  purview  of  the  statutes  relating  to 
monopolies.  The  evidence  in  the  above  case  was  to  the  effect 
that  two  manufacturers  of  ice  in  the  City  of  Cape  Girardeau 
zoned  the  city  into  three  zones  and  agreed  to  sell  ice  to 
only  certain  persons  in  said  zones.  The  court  held  that  the 
facts  made  a case  that  was  submissible.  The  court  at  page 
43  said  the  following  relative  to  a "conspiracy": 

"’A  conspiracy  is  an  agreement  or 
understanding  between  two  or  more 
persons  to  do  an  unlawful  act,  or  to 
use  unlawful  means  to  do  an  act  which 
is  lawful,  but  it  I 8 not  necessary  that 
it  should  be  proven  by  an  express  agree- 
ment or  by  direct  evidence,  but  may  be 
proven  like  any  other  fact  by  circumstantial 
evidence.  * * * But  it  must  exist  between 
at  least  two  persons. ' Ross  v.  Mineral 
Land  Co.,  162  if. o.  331,  62  S.  7.  987." 
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The  case  of  State  ex  rel.  v.  People’s  Ice  Co., 

246  bio.  168,  also  involved  a monopoly  to  buy  and  sell  ice 

(1.  c.  182).  The  court  at  page  213  said  the  following: 

"The  new  company  took  over  and  carried 
out  the  contracts  of  the  old;  contracts 
which  tend,  on  their  face,  to  show  a 
purpose  to  restrict  competition.  The 
People's  Ice  & Fuel  Company  had  been 
organized  and  employed  as  a mere  agency 
by  and  through  which  the  purposes  of 
the  original  agreement  among  the  several 
ice  companies  in  business  in  Kansas  City 
in  1898  might  be  carried  out.  It  was 
not,  nor  could  it  have  been*  authorized 
by  its  charter  to  directly  or  Indirectly 
monopolize  the  ice  business,  and  in  so 
far  as  it  proceeded  to  effectuate  the 
plans  of  other  corporations  and  individuals 
to  do  so,  it  was  acting  outside  it3 
charter  pa.vers  and  In  defiance  of  law. 

The  People’s  Ice,  Storage  & Fuel  Company 
was  not,  nor  could  It  have  been,  chartered 
to  purchase  from  the  People’s  Ice  & Fuel 
Company  any  conspiracy  to  restrict  compe- 
tition in  which  the  latter  was  engaged,  but 
its  subsequent  participation  in  any  such 
agreement  cannot  be  defended  on  the  ground 
that  the  agreement  or  conspiracy  w s in 
existence  before  the  corporation  was.  To 
hold  otherwise  is  to  say  that  Individuals 
and  corporations  may  conspire  to  restrain 
trade  and  lessen  competition,  in  violation 
of  the  statute,  and  then  by  subsequently 
forming  a corporation  to  carry  out  that 
conspiracy  put  themselves  and  the  corpora- 
tion thus  formed  beyond  the  reach  of  the 
statute.  That  the  statute  can  be  thus 
evaded  we  decline  to  hold.” 

At  page  221  the  court  said: 

"The  statute  of  this  State  leaves  scant 
room  for  construction.  ?e  are  not  concerned 
in  this  case  with  any  question  as  to  a contract, 
otherwise  lawful,  which  incidentally  restrains 
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trade.  The  rule  aoplicable  in  such 
a case  is  not  apolicable  in  this.  Nor 
is  it  within  our  province  to  give  the 
statute  any  other  meaning  than  its 
language  imports.  Our  duty  to  apoly 
the  statute  as  it  is  written  is  as  plain 
as  the  language  of  that  statute  and  in 
that  language  there  is  no  ambiguity. 

The  statute  condemns  every  direct  restraint 
of  trade,  great  or  snail.  It  closes  the 
only  door  througJT*which  doubts  as  to  its 
construction  could  enter  by  positively 
prohibiting  defined  combinations  without 
regard  to  what  the  courts  may  think  as 
to  the  extent  of  their  effect.  The  legis- 
lature saw  fit  to  ordain  'that  competition 
and  not  combination'  should  obtain  in 
business  in  the  State.  *3  long  as  it 
moves  in  its  constitutional  orbit  the 
judgment  of  the  Legislature  is  final  and 
the  wisdom  of  its  enactments  is  not  open 
to  question  in  the  courts." 


The  St.  Louis  Court  of  Appeals  in  Walsh  v.  Ass'n. 
of  faster  Plumbers,  97  Mo.  App.  280,  held  a contract  unlaw- 
ful which  only  permitted  members  of  the  Association  of  Master 
Plumbers  to  purchase  sup  lies  from  respondent  corporation 
(1.  c.  291). 

A reading  of  the  above  cases  conclusively  shows  that 
any  nunuf acturer  or  seller  of  any  products,  commodity  or 
article  that  enter^  into  an  agreement,  contract  or  otherwise, 
that  results  in  the  stifling  of  free  and  full  competition, 
violates  the  statutes  and  is  -unlawful.  The  manner  and  method 
employed  is  of  small  consequence  if  the  results  tend  in  part 
or  in  full  to  establish  a monopoly.  However,  the  courts  have 
recognized  the  right  of  one  to  sell  to  whomsoever  he  choses 
Just  so  long  as  such  person  does  not  have  the  intent  to 
stifle  competition  and  tend  to  create  a monopoly.  Thus  when 
a person  sells  to  only  certain  individuals  and  refuses  to 
sell  to  others,  the  facts  should  be  closely  scrutinized  to 
see  if  the  results  reached  do  in  fact  tend  to  create  a monopoly. 
You  will  understand  then  that  it  is  difficult  for  us  to  give 
a "yes"  or  "no"  answer  to  you r question  as  to  the  local  plants 
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in  refusing  to  sell  ice  to  people  contemplating  goln  ; into 
the  ice  business. 

In  ffals*->  y,  Ass'n.  or  M ster  Plumbers,  supra, 
toe  court  very  ably  discussed  the  right  of  citizens  to 
deal  with  whomsoever  such  pleases  as  follows  (1.  c.  288): 

"In  Hunt  v.  Cimonds,  19  Mo.,  at  page 
586,  the  court  said:  'It  is  obviously 
the  right  of  every  citizen  to  deal  or 
refuse  to  deal  with  any  other  citizen, 
and  no  person  has  ever  thought  himself 
entitled  to  complain  in  a court  of 
lustice  of  a refusal  to  deal  with  him, 
except  in  some  cases  where,  by  reason 
of  the  public  character  which  a party 
sustains,  there  rests  upon  him  a legal 
obligation  to  deal  and  contract  with 
others. ' 

"The  same  doctrine  Is  announced  in 
Hamilton-Brown  dhoe  Co.  v.  saxey,  131 
Mo.  212;  State  ex  rel.  Star  Pub.  Co. 
v.  Associated  Press,  159  Mo.  410;  Carew 
v.  Rutherford,  106  Mass.  13;  Brewster 
v.  C.  Miller's  Sons,  38  L.  R.  \.  (Ky.) 

505.  Cooley,  In  his  work  on  Torts 
(2  Ed.),  page  328,  states  the  principle 
broadly  as  follows:  'It  Is  a part  of 
every  man's  civil  rights  that  he  be  left 
at  liberty  to  refuse  business  relations 
with  any  person  whomsoever,  whether  the 
refusal  rests  upon  reason,  or  is  the 
result  of  whim,  caprice,  prejudice,  or 
malice. » 

"In  alker  v.  Cronin,  107  Mass.  555,  it 
is  said:  "..very  one  has  a right  to  enjoy 
the  fruits  and  advantages  of  his  own 
enterprise,  industry,  skill  and  credit. 

He  tus  no  right  to  be  protected  against 
competition;  but  he  has  a right  to  be 
free  from  mallciout  and  wanton  interfer- 
ence, disturbances  or  annoyance.  If 
disturbance  or  loss  comes  as  a result 
of  competition,  or  the  exercise  of  like 
rights  by  others,  it  is  damnum  absque 
Injuria,  unless  some  superior right  by 

contract  or  otherwise  is  interfered  with.' 
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*A  capitalist  has  the  right  to  employ 
his  capital  or  to  hide  it  away  and 
refuse  to  use  it,  so  long  as  he  does  not 
become  a public  charge,  and  a man  without 
capital  may  labor  or  refuse  to  labor,  so 
long  as  he  keeps  out  of  the  poorhouse. 

So  also  have  capitalists  the  right  to 
combine  their  capital  in  productive  enter- 
prises and  by  lawful  competition  drive  the 
individual  producer  and  the  smaller  ones 
out  of  business.  *nd  laborers  and 
artisans  have  the  right  to  form  unions 
and  by  their  united  effort  fight  compe- 
tition by  lawful  mejins.  .now  v.  Vheeler, 
113  Mass.  179;  liaster  Stevedores’  associa- 
tion  v.  Walsh,  2 Daly  lj  Reg.  v.  Rowlands, 
(1851)  2 Den.  C.  C.  364.  \nd  courts  will 
not  lay  their  hands  upon  either  to  restrain 
them,  however  fierce  the  competition,  so 
long  as  their  methods  are  lawful.  But  if 
either  steps  without  the  pale  of  the  law 
and  by  fraud,  misrepresentation,  intimida- 
tion, obstruction  or  molestation  hinders 
one  in  his  business  or  his  avocation  as 
m artisan  or  laborer,  courts  have  not 
hesitated  to  interfere  and  to  afford 
remedial  relief,  either  b^  awarding  com- 
pensatory damages  in  an  action  at  law  or, 
where  the  injury  is  a continuing  one, 
by  granting  injunctive  relief.  (;«lany  cases 
cited. )" 


Corpus  Juris,  Vol.  41,  page  138,  says  the  following: 

"In  the  absence  of  any  Intent  or  pur- 
pose to  create  or  maintain  a monopoly, 
a trader  or  manufacturer  engaged  in  an 
entirely  private  business  has  the  right 
to  exercise  his  own  Independent  dis- 
cretion as  to  parties  with  whom  he  may 
deal,  and  may  sell  or  refuse  to  sell  to 
whom  he  pleases,  unless  such  refusal  is 
part  of  an  illegal  conspiracy  or  combina- 
tion; * •fc 


Hon.  alter  3.  Stillwell 
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In  Dietrich  v.  Cape  Brewery  & ice  Co.,  supra,  the 
court  also  said  (page  43): 

" .rgument  is  advanced,  founded  upon  the 
right  of  a person  engaged  in  a business 
private  in  character,  to  buy  from  whomso- 
ever he  pleases,  to  sell  to  whomsoever 
he  will,  or  to  refuse  to  3ell  to  a par- 
ticular person.  The  right  does  not  extend 
to  the  allowance  of  an  agreement  and  con- 
certed action  thereunder  of  such  person 
with  others  similarly  engaged,  in  the 
accomplishment  of  a common  design,  to 
destroy  the  business  of  another,  or  to 
the  making  of  an  agreement  forbidden  by  * 
law,  and  concerted  action  thereunder, 
inflicting  an  Injury  upon  the  oublic. 

.hat  the  defendants  could  have  done 
severally,  by  independent  action,  is 
essentially  different  from  what  they 
might  do  collectively,  pursuant  to  an 
agreement  between  themselves  and  by  con- 
certed action  thereunder.  Heim  rewing 
Co.  v.  Belinder,  97  .lo.  App.  64,  71  S.  Y. 

691;  State  ex  rel.  v.  Peoples  Ice  Co., 

246  Mo.  221,  151  •*.  W.  loi;  State  ex  inf. 
v.  Armour  Packing  Co.,  265  Mo.  148,  176 
S.  W.  382. " 


The  case  of  Cantrell  v.  Knight,  72  S.  ..  (2d)  196, 
is  an  Interesting  case  which  holds  a contract  was  not  void 
as  in  restraint  of  trade;  the  pringfield  Court  of  Appeals 
(1.  c.  200)  having  the  following  to  say: 

"The  contract  is  not  void  as  in  restraint 
of  trade.  It  is  based  upon  a valuable 
consideration,  as  well  as  the  mutual 
promises,  and  while  not  limited  as  to  tim^ 
it  is  limited  to  the  particular  location 
where  the  business  of  defendant  was  being, 
conducted.  The  failure  of  the  contract 
to  limit  as  to  time  coes  not  make  it  void 
if  otherwise  valid.  Gordon  v.  Xansfield, 

84  M . App.  367;  Vandiver  v.  J.  X.  Robert- 
son it  Son,  125  Mo.  App.  307,  102  S.  W. 

659;  Claoaugh  v.  Heibner  (Mo.  App.)  236 
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3.  . 396.  hile  the  contract  may  be 

said  to  restrain  trade  to  a limited 
extent,  that  was  merely  incidental  and  not 
unreasonable . It  is  not  such  a contract, 
standing  alone,  as  is  prohibited  by  our 
statute  against  pools,  trusts  and 
discriminations  (chapter  47,  Sec.  8700 
et  seq.,  R.  S.  Ko.  1929  (Mo.  St.  Ann. 

.sc.  8700  et  seq.,  p.  6486  et  seq.)). 

State  ex  rel.  v.  Standard  wil  Company, 

218  Mo.  loc • cit.  416,  116  S.  . 902, 

Finck  v.  Schneider  Granite  Co.,  187 
Mo.  244,  86  S.  W,  213,  106  Am.  St.  Rep. 
452.  This  is  simply  a contract  between 
two  individuals  for  the  exclusive  right 
to  sell  on  the  part  of  one,  and  the 
right  to  purchase  on  the  part  of  the 
other,  all  of  a certAin  product  at  a 
particular  place  and  did  not  materially 
affect  the  public  interest.  We  are  not 
considering  a case  where  there  might  be 
several  of  such  contracts,  which,  consid- 
ered together,  would  render  what  was 
otherwise  a legal  contract,  entirely  void 
as  a conspiracy  in  restraint  of  trade.” 


Cone lusion. 


From  the  foregoing  it  is  our  opinion  that  the  two 
local  plants  located  in  Hannibal,  Ki  ssouri,  may  "ref  use  to  sell 
ice  to  people  not  now  engaged  in  the  distribution  thereof 
out  who  contemplate  entering  into  this  field,"  and  not  violate 
the  provisions  of  irticle  1,  Chapter  47,  R.  S.  5o.  1929,  i^f 
there  is  an  absence  of  an  intent  or  purpose  to  create  or  main- 
tain a monopoly. 

The  duty  involves  upon  you  to  analyse  the  facts  to 
see  if  such  refusal  is  for  the  purpose  and  intent  to  create 
or  ma  ntain  a monopoly  and  if  you  come  to  the  conclusion  such 
is  the  intent,  then  proceedings  should  be  instituted  under 
ana  by  virtue  of  Section  8705,  R.  S.  Mo.  1929,  in  our  opinion. 


Yours  very  truly. 


APSROVSD: 


James  L.  HornBostel 
Assistant  Attorney-General 


J.  :m"377“33^A».  Jr . 

( ictins?)  Attornev-fr«nei»al 
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"ITIfiS:  Ci  ies  of  the  fourth  class  have  a right  to  issue  bonds  for  the 

purpose  of  building  a municipal  auditorium  when  the  assent  of 

two-thirds  of  the  legal  voters  of  such  city  voting  at  an  election 
held  for  that  purpose  have  assented  thereto « 


Hon.  H.  L.  otolte 
otate  Representative 
Gasconade  County 
Hermann,  I is sour 1 


near  a irj 


This  will  acknowledge  receipt  of  your  request  of  April 
6th  for  an  opinion,  which  reads  as  follows: 

"V  ill  you  please  give  me  your  opinion  as  to 
whether  or  not  a city  of  the  fourth  class, 
incorporated  presumably  under  a conic-  char- 
ter, has  the  right  to  vote  on  a bond  issue 
for  the  purpose  of  building  a municipal  audi- 
torium? 

"The  question  arose  as  to  whether  we  could 
build  a municipal  auditorium  and  we  would 
like  to  be  more  certain  about  it." 


Your  attention  is  directed  to  section  7030,  K.  3.  Ho. 
1Q£9,  relating  to  what  bonds  may  be  issued  for  by  cities  of 
the  fourth  dues.  It  reads  as  follows: 

’Bonds  may  be  Issued  for  erection  o?  purchase 
of  public  buildings,  bridges,  wnterworda, 
electric  li'ht  plants  and  loo  plants,  public 
parks,  and  other  improvements,  and  for  es- 
tablishing and  maintaining  a fire  department. 

The  board  of  aldermen  shall  have  power  to  bor- 
row money  and  issue  bonds  for  the  payment 
thereof,  within  the  limits  prescribed  by  the 
Constitution,  for  the  purpose  of  erecting  water- 
works, electric  light  works,  public  pH Ffcf? 
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ice  plants, or  acquire  the  same  by  purchase;  also 
a city  hall  and  other  public  buildings  and  in- 
;.rovements  and  for  furnishing  the  sane,  and  for 
the  erection  of  public  bridges  across  streams 
dividing  counties.  If  located  within  one  mile  of 
its  corporate  limits,  the  ex  ense  of  building  said 
bridges  to  be  borne  in  part  by  the  counties,  sb 
provided  for  by  section  7903,  R.  s.  1929,  but  bonds 
for  the  purpose  aforesaid  shall  not  be  issued  until 
two-thirds  \ 2/3)  of  the  legal  voters  of  such  city, 
voting  at  an  election  held  for  that  purpose,  have 
assented  thereto,  in  accordance  with  article  10, 
chapter  36,  R.  1929.  ***** 


You  will  note  from  u careful  reading  of  the  above  section 
of  the  statute  that  the  board  of  .ildemcn  shall  have  the  power 
to  borrow  money  and  issue  bonds  within  the  limits  prescribed 
by  the  Constitution  for  the  erection  of  public  buildings,  and 
other  improvements , provided  that  such  bonds  are  issued  in 
accordance  with  article  10,  Chapter  30,  R.  I/.o.  1929.  Pur- 
suing our  ouer2'  further  for  the  purpose  of  determining  "within 
the  limits  prescribed  by  the  Constitution’,  we  find  the  foilov* *- 
ing  tinder  . ection  11,  Article  X of  the  Constitution  of  Missouri: 

tile  purpoao  0f  erecting  public  buildings 
in  counties,  cities  or  school  districts,  the  rate 
of  taxation  herein  limited  nay  be  increased  when 
the  rate  of  such  increase  and  the  puipo^s  for  which 
it  is  intended  shall  have  been  submitted  to  a vote 
of  the  people,  and  two-thirds  of  the  qualified  voters 
of  such  county,  city  or  school  district,  voting  at 
such  oleotion,  shall  vote  therefor.  The  rate  herein 
allowed  to  each  county  shall  be  ascertained  by  the 
amount  of  taxable  property  therein,  according  to 
the  last  assessment  for  otute  and  county  purposes, 
and  the  rate  allowed  to  each  city  or  town  by  the 
number  of  inhabitants,  according  to  the  last  census 
taken  under  the  authority  of  the  ~>tate,  or  of  the 
United  states;  said  restrictions  as  to  rates  shall 
apply  to  taxes  of  every  kind  and  description,  whether 
general  or  special,  except  taxes  to  pay  valid  in- 
debtedness nor.  existing,  or  bonds  which  may  be  is- 
sued in  renewal  of  such  indebtedness:  ***** 

The  further  reading  of  said  section  discloses  in  port 
the  rate  of  taxation  for  the  purposes  of  issuing  bonds,  the 
proceeds  of  vixich  will  be  used  in  erecting  public  buildings, 

as  follows: 

*K***in  cities  and  towns  having  less  than  ten  thousand 
and  more  than  one  thousand  inhabitants,  said  rate 

shall  not  exceed  fifty  cents  on  the  hundred  dollars 

valuation;  ***** 


Your  attention  is  further  directed  to  section  7217,  R. 
Lo.  1929,  relating  to  the  incurring  indebtedness  by  vari- 
oua  cities,  whether  organized  by  special  charter  or  under 
the  general  laws  of  the  ^tate.  It  reads  as  follows: 


"The  various  cities,  towns  ana  villages  in  this 
state,  whether  organized  by  special  charter  or 
under  the  general  laws  of  the  state,  nay  con- 
tract a debt  or  debts  in  excess  of  the  annual  in- 
come and  revenue  for  any  such  year,  for  any  pur- 
pose authorized  in  the  charter  of  such  city,  town 
or  village,  or  by  any  eneml  law  of  the  state, 
upon  the  assent  of  twothirds  of  the  legal  voters 
of  ouch  city,  town  or  village  voting  at  an  elec- 
tion held  for  that  purpose:  Provided,  such  in- 
debtedness so  to  be  oontruotea  slulT  not,  with 
the  existing  indebtedness  of  such  city,  town  or 
village,  exceed  in  the  aggregate  five  per  cent 
on  the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  assessment  next  before  the 
last  assessment  for  state  and  county  purposes 
previous  to  the  lncuiring  of  such  indebtedness; 
and  provided  further,  that  the  proper  authorities 
of  every  suoh  city,  town  or  villu-^e  incurring  such 
indebtedness  shall,  before  or  at  the  time  of  do- 
ing so,  provide  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest  on  such  in- 
debtedness as  it  falls  due,  and  also  to  constitute 
a sinking  fund  for  the  payment  of  the  principal 
thereof,  v/ithin  twenty  years  from  the  time  of  con- 
tracting same." 


You  will  note  that  the  contemplated  indebtedness  shell 
not,  with  the  existing  indebtedness,  exceed  in  the  aggregate 
five  per  cent  of  the  value  of  the  taxable  property  therein. 
This  is  ascertained  by  on  assessment  next  preceding  the  last 
asses are nt  for  state  and  county  purposes  previous  to  the  in- 
curring of  such  indebtedness.  It  becomes  obligatory  upon 
the  proper  authorities  of  »uoh  city,  town  or  village  contem- 
plating incurring  the  indebtedness  before  or  at  the  time  of 
so  doing,  to  provide  for  the  collection  of  an  annual  tax  suf- 
ficient to  pay  the  interest  on  such  indebtedness  as  it  falls 
due.  It  becomes  their  further  duty  to  establish  a sinking 
fund  for  the  payment  of  the  principal  within  twenty  years 
from  the  tine  of  contracting  the  indebtedness. 


section  7651,  R.  S.  Mo.  192S,  relating  to  certain  cities 
owning  and  acquiring  public  utilities,  provides  as  follows: 


"Any  city  of  tho  third  or  fourth  class.  and  any  town 
or  village/md  any  city  now  organised  or  which  nay- 
hereafter  be  organized  and  having  a special  charter, 
nd  which  now  haa  or  may  hereafter  have  less  than 


Cities,  tow  ns  or  villages  are  hereby  authorise  a ;.nu  em- 
powered to  hrovTde  for  tao  erection  or  extension  of  the 
auroeTT y "ETe  l'saue  of  bonis  there  for,  r’  r:’i! 


It  la  evident,  from  the  above  section  of  the  st-tute,  that  a 
city  of  the  fourth  class  is  given  the  right  to  erect  or  acquire, 
bi  purchase  or  otherwise,  maintain  and  operate,  a public  euditorium 
or  convention  ahll.  It  is  further  evident  that  in  order  to  thus 
acquire  the  public  utility,  that  the  city  is  authorised  and  em- 
powered to  issue  bonds. 


In  the  case  of  llalbruegrer  vs.  City  of  ot.  Louis . £62  i.  \. 
1.  c.  301,  the  court  had  before  it  for  consideration  the  statute 
above  quoted,  . nd  in  passing  upon  the  ri$it  of  a city  to  erect 
or  acquire  a public  auditorium  or  convention  hall,  the  court  said: 

"In  this  case  there  is  also  the  fact  that  the  Legis- 
lature has  authorized  all  cities  of  the  second  class 
(Laws  1923,  pp.  280,  281),  and  all  cities,  towns  and 
villages,  having  less  than  30, COO  inhabitants,  to 
erect  or  enquire  *a  public  auditorium  or  convention 
hull.'  -action  9069,  R.  o.  1919.  In  the  process  of 
passing  these  acts  tho  ^tate  Legislature  necessarily 
determined  that  the  erection  or  acquisition  of  such 
structures  was  a publio  purpose 


COhCUJ-ION. 


In  light  of  the  above,  it  is  the  opinion  of  this  department 
that  a city  of  the  fourth  class  has  the  right  to  build  a municipal 
auditorium  and  a further  right  to  issue  bonds  for  tho  purpose  of 
erecting  said  nunlcipul  auditorium  in  accordance  with  Article  10, 
Chapter  38,  R.  L>  • l:o.  1929. 


APPROVED: 


Respectfully  submitted, 

c 


,/? 


JJLiSLL  0.  ..TONI- 

- -S8 1st  ant  - .ttorne:  -General 


JOHN  . HOimdl,  Jr. 
(Acting)  .ttomey-Genoral. 


BOARD  OF  TRUSTEES: 


Woman  may  qualify  as  a member  of  the 
Board  of  Trustees  of  the  Confederate 
Home  of  Missouri* 


July  2,  1936* 


Mr*  K*  K*  Stone,  ^>upt* 
Confederate  Home  of  Missouri 
Higginsville,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
June  18th,  requesting  an  opinion  which  reads  as  follows: 

"Would  you  be  good  enough  to  advise 
me  confidentially  whether  or  not  the 
laws  governing  the  management  of 
thle  Home  requires  a woman  on  the 
Board  of  Trustees?  Opinion  seems 
to  be  considerably  divided  and  I 
would  like  to  have  this  point  cleared •" 

Section  13928,  Laws  of  1933,  p*  398,  as  amended 
contain  the  requirements  for  the  qualifications  of  a 
member  of  the  Board  of  Trustees  of  the  Confederate 
Home  of  Missouri  at  Higginsville,  Missouri*  This  Sec- 
tion reads  in  part  as  follows: 

"The  control  and  management  of  the 
confederate  soldiers'  home,  located 
at  Higginsville,  shall  be  vested 
in  the  board  of  trustees,  composod 
of  five  members,  each  of  whom  shall 
be  a citizen  of  the  state  of  Missouri 
and  more  than  thirty  years  of  age, 
and  shall  be  a descendant  of  a 
soldier  or  a sailor  who  shall  have 
served  in  the  army  or  navy  of  the 
Confederate  States  of  America,  or 
of  a person  who  shall  have  given 
aid  to  the  Confederate  States  of 
America,  all  of  whom  shall  be  ap- 
pointed by  the  governor,  by  and 
with  the  advice  and  consent  of  the 
senate**  * * 


Mr.  H.  E.  Stone 
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The  above  requirements  are: 

(1)  "shall  be  a citizen  of  the  State  of  Missouri" 

(2)  "and  more  than  thirty  years  of  age," 

(8)  "shall  be  a descendent  of  a soldier  or  sailor 
who  shall  have  served  in  the  array  or  navy  of 
the  Confederate  States  of  America," 

(1)  A woman  may  be  a citizen  of  the  State  of' 
Missouri.  Webster's  New  International  Dictionary, 
second  edition,  defines  "citizen"  as  follows: 

"A  member  of  a state;  a parson, 
native  or  naturalized,  of  either 
sex,  who  owes  allegiance  to  a 
government,  and  is  entitled  to 
reciprocal  protection  from  it§" 

The  Fourteenth  Amendment,  Section  1,  of  the  United 
Constitution,  define-  "citizen"  in  this  manner: 

"All  persona  born  or  naturalized 
in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and 
of  the  State  wherein  they  reside. 

(2)  Anyone  may  qualify  under  this  provision  who 
shall  be  more  than  thirty  years  of  age. 

(3)  A woman  must  be  a descendent  of  a soldier  or 
sailor.  Webster's  New  International  Dictionary,  second 
edition,  defines  a "descendent"  in  these  words: 

"One  who  descends,  as  offspring, 
however  remotely;" 


Mr*  R*  B.Stone 
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Therefore,  from  the  foregoing  it  ia  the  opinion 
of  this  department  that  a woman  may  qualify  as  a mem- 
ber of  the  Board  of  Directors  of  the  Confederate  Home 
of  Missouri,  if  capable  of  fulfilling  the  requirements 
of  Section  13928,  supra* 


Respectfully  submitted 


OLLIVSR  W.  NOLEN 

Assistant  Attorney  General 


APPROVED: 


JOHN  W.  Hop EM AN,  Jr. 
(Actine)  Attorney  General 


OWN: 


L :C?I0N3  - rower  to  pars  on  right  of  person  elected  to 
State  House  of  Representatives  to  be  seated 
therein. 


JUly  1936. 


Hon.  alter  G.  Still’ oil, 
roaecutlng  Attorney  of  Harion  County, 
Hannibal,  riasouri. 


Dear  Sir: 


A request  for  an  opinion  has  been  received  from 
you  under  date  of  July  Rlth,  1936,  such  request  being  In 
the  following  terms: 

"The  opinion  of  your  office  le  requested 
on  the  following  question: 

In  1931  ID  ry  Sue  Hamlin,  wife  of  hoy 
I>mlin  reprerentativ©  in  the  General  Assembly 
fro**  ! nr Ion  County,  moved  to  lewis  County 
vir sourl  for  the  purpose  of  actively  managing 
n large  farm  w lch  was  owned  In  fee  simple  by 
Mrs.  Hamlin.  At  the  tl-re  of  her  removal  nrora 
,}arlon  county  'r*.  Hnwlln  took  her  children  with 
her  and  placed  them  In  the  schools  of  lewis 
County.  After  reriding  in  lewis  County  for  sev- 
eral months  Mrr.  Hamlin  was  appointed  to  the 
"onticollo  School  Board,  later  elected  to  said 
Ho a-d  and  thereafter  wen  eloctod  : resident  of  the 
Board  and  now  is  serving  in  that  ca  acity.  he 
aye  real  estate  and  personal  taxes  in  lewis 
County.  At  the  time  of  for  removal  i'rora  this 
County  rrs.  !!a"lln  took  all  of  her  port  nal  prop- 
erty and  effects  end  did  o tabllsh  her  conioile 
and  residence  in  ewis  County  in  the  homestead 
where  she  was  born  and  reared,  as  your  office 
knows  'r.  Hamlin  is  a resident  of  ''erlon  County. 

Hra.  iiemlin  la  now  running  for  the 
Democratic  nomination  for  Representative  of 
lewis  County  and  the  question  has  boen  raised 
as  to  whether  or  not  she  is  a resident  of  Mar- 
lon or  Lewis  County  and  whether  or  not  she  can 
qualify  for  the  : eglslatur*  if  nominated  and 


Jon.  alter  G.  Still  oil, 
rosecutlng  Attorney  of  ’,'arlon  County, 
July  *:  , 1936. 


g- 


elected. 

At  the  tine  ”rs.  Hamlin  moved  to  Aewis 
County  It  was  hor  Intention  to  establish  hor 
residence  there  and  she  has  ut  all  times 
voted  th*re. 

Your  letter,  in  stating  that  ’.re.  Hnnlin  hoe  es- 
tablished hor  domicile  and  residence  in  lewis  County,  elim- 
inates any  necessity  of  ^ur  (easing  on  the  question  of 
wf  other  such  e domic  * lc  and  residence  van  in  fact  ettob- 
11a  ed , and  lenvos  »b  the  only  ouertion  for  our  consideration 
the  ouostion  of  whether,  assuming  *'rr.  Hamlin  la  nominated 
and  elected,  aha  con  quality  Hnd  take  hor  seat  in  tha  Jtcto 
House  of  He  rerentativos. 

"’'he  Constitution  of  'lasourl,  Article  IV,  action 
17,  provides  In  art  that  ench  house  * * shall  be  sole 
Judge  of  the  '•unlif  lest  Ions , election  and  return*  of  Its  oim 
"•embers".  Under  the  plain  meaning  of  thlB  language  of  the 
Constitution,  the  House  of  Heprcaentetivoe  has  the  exclusive 
power  to  decide  whether  or  not  a parson  elected  to  it  shell 
be  seated.  There  are  no  reported  Vlsaouri  cuaes  construing 
the  forogolng  rr  vision,  but  such  a revision  1s  ausual  pro- 
vision In  state  constitutions,  and  has  been  construed  by  the 
appellate  ocurta  of  many  states  according  to  Its  pluin  n«un- 
Ing.  ' eopla  v.  ‘ehon,  13  "ich,  4Q1;  Jtnte  v.  Gilmore,  SO  ana. 
551  (IBTO)|  • . orbett  v.  h’aylor,  8!  R«  ;.  SJ’O,  SV  t.l.  0.  11904). 
And  courts  are  without  Jurisdiction  to  assume  the  function  of 
passing  on  the  right  of  a orson  elected  to  a branch  of  the 
state  legislature  to  bo  seated  therein,  -here  suoh  a o >n«titu- 
U nsl  provision  is  In  "orco.  Alien  v.  islands,  1G4  Cal.  56, 
l.°7  'oc.  643  (1912);  tatc  ex  rol  O'Connell  v.  Judges  of  Civil 
latrlct  Court,  40  La.  Ann.  590,  4 co.  4®H. 

In  conclusion,  it  la  our  opinion  that  the  ulsaouri 
tate  House  of  Representatives  is  a solo  Judge  of  the  'uolifl- 
cetlcns  of  Its  members,  and  thet  such  louse  alone  has  tha  right 
to  determine  whether  a per:  on  elected  to  it  may  take  his  **eet 
therein. 

Very  truly  yours, 


,.D  ARC  IT.  MU.LKR 

P^ROVT’D:  Assistant  Attorney-General 


ROY  "cHITTRICK 


CIRCUIT  CLERK:  Salary  determined  by  Sec.  11786,  Laws  19^3,  p.  369. 
Population  of  Marion  County,  even  though  it  contains  Court  of  Common 
Pleas,  in  which  there  is  a Clerk,  is  determined  by  the  entire  population 
of  the  County. 

RECORDER  OE  DEEDS:  Compensation  is  amount  of  fees  as  set  forth  in 
Sec.  11804,  R.o.  Mo.  1929  and  the  limitation  of  the  amount  of  fees  he 
may  retain  is  Sec.  11828,  R.S.  Mo.  1929. 


September  17,1936. 


honorable  'alter  G.  Stillrell, 
Prosecuting  attorney, 

Marion  County, 

Hannibal,  Missouri. 


Dear  Mr.  Stillwell: 


This  department  is  in  receipt  of  your  letter 
of  September  12,  which  is  as  follows: 

"You  no  doubt  recall  that  Thad  -mith, 
former  Clerk  of  the  Circuit  Court  of  this 
county  and  Ex-officio  Recorder  of  Deeds, 
recently  died.  ooon  after  his  death  I 
telephoned  you  and  expressed  as  my  opinion 
that  because  of  the  separation  of  the  two 
offices,  as  enacted  by  the  legislature  of 
1933,  that  it  would  be  neoessary  that  two 
people  be  appointed;  one  as  Clerk  of  the 
Circuit  Court  and  the  other  as  Recorder  of 
Deeds.  You  will  recall  that  you  concurred 
with  me  in  this  opinion. 

"Soon  after  our  conversation,  Governor  rark 
appointed  -Ldwin  Smith  as  Clerk  of  the  Circuit 
Court  and  Mrs.  Trances  Johnson  as  Recorder 
of  Deeds.  The  question  now  presents  itself  as 
to  the  salary  and  fees  that  are  to  be  allowed 
each  official.  It  i3  ray  opinion  that  the 
compensation  of  the  Circuit  Clerk  is  covered 
by  oections  found  on  pages  369-372,  Laws  of 
Missouri , 1933. 

"I  am  a little  confused,  however,  as  to  the 
compensation  allowed  the  Recorder  and  can  find 
no  law  for  this  situation  except  the  regular 
Recorder* s lee  statute  in  the  1929  Revised 
Statutes.  You  will  note  that  that  chapter 
segregating  these  two  offices,  which  is  found 
on  pages  360-362,  xaws  of  Missouri,  1933,  makes 
no  provision  whatever  for  the  compensation  to 
the  Recorder.  I would  appreciate  the  opinion  of 
your  office  as  to  the  salary  or  fees  allowed 
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the  Circuit  Clerk  and  also  the 
Recorder  of  Deeds.  In  this  connection 
your  attention  is  celled  to  the  peculiar 
Judicial  set-up  of  Marion  County,  that 
is,  that  our  Circuit  Court  at  Palmyra  is 
a Court  of  unlimited  jurisdiction  for 
all  townships  in  the  county  save  and 
except  Meson  and  Killer*  The  Hannibal 
Court  of  Common  Plea3,  which  comprises 
Mason  and  Miller  iownships,  is  to  a certain 
extent  a Court  of  limited  jurisdiction. 
Therefore,  should  the  population  in  com- 
puting the  salary  and  fees  of  the  Circuit 
Court  be  Marion  County  as  a whole  or 
Marion  County  exclusive  of  Mason  and  Miller 
Townships? 

"I  refer  to  the  Hannibal  Court  of  Common 
Pleas  as  being  a court  of  limited  Juris- 
diction, which  it  is  in  certain  isolated 
and  segregated  matters  such  as  appeal  ffom 
the  Workmen* s Compensation  Commission, 
appeal  from  Probate  Court,  and  a few  other 
instances,  which  must  be  taken  directly  to 
the  Circuit  Court  of  Palmyra.  I am  giving 
you  this  information  so  it  can  be  taken  into 
consideration  when  the  opinion  is  written 
on  these  two  specific  questions." 


1 - Circuit  Clerk 


The  compensation  of  the  Circuit  Clerk  is  fixed  by  Section 
11766,  Laws  of  Mo.  1923,  p.  369.  The  last  decennial  census  shows 
the  population  of  Marion  County  to  be  more  then  30,000  inhabitants; 
hence,  the  salary  is  ^2500.  The  deputy  and  assistant  circuit 
clerks*  compensation  is  fixod  by  Section  11812,  Laws  of  ko.  1933, 
p.  371.  VJe  are  therefore  of  the  opinion  that  you  are  correct,  as 
stated  in  your  letter,  that  these  sections  govern  the  salary  of 
the  Circuit  Clerk. 

The  manner  of  determining  the  population  of  any  county  in 
the  state  is  found  in  oectlon  11808,  Laws  of  Mo.  1933,  p.  370,  which 
is  as  follows: 


"The  last  previous  decennial  census 
of  the  United  States  shall  be  the  basis 
for  determining  the  population  of 
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any  county  in  this  state,  for 
the  purpose  of  ascertaining  the 
salary  of  any  county  officer 
for  any  year,  or  the  anount  of 
fees  he  may  retain,  or  the 
amount  he  shall  be  allowed  to 
pay  for  deputies  or  assistants. " 


The  fact  that  Marion  County  contains  a Court  of  Common 
Pleas,  which  has  concurrent  jurisdiction  of  Mason  and  Miller  Town- 
ships, presents  the  question  as  to  whether  or  not  the  Circuit 
Clerk  is  entitled  to  have  his  salary  computed  on  the  basis  of  the 
entire  population  of  *~arion  County  or  the  population  exclusive 
of  Mason  and  killer  Townships,  the  Court  of  Common  Pleas  having 
its  own  clerk  who  officiates  in  that  Court. 

The  Legislature  has  not  seen  fit  to  in  any  wise  limit 
the  manner  of  determining  the  population  of  any  county  us  it 
affects  salary  and  fees  of  county  officials;  hence,  we  can  come 
to  no  other  conclusion  than  that  the  words  "shall  be  the  basis 
for  determining  the  population  of  any  county  in  this  state','  in  the 
absence  of  any  exception  to  the  statute,  mean  that  the  entire 
population  of  juarion  County  shall  be  considered  in  arriving  at 
the  compensation  of  the  Circuit  Clerk,  and  vre  accordingly  so  hold. 


II  - Recorder  of  Deeds 


In  1933,  the  Legislature  repealed  a number  of  sections 
relating  to  the  office  of  Recorder  of  Deeds  and  reenacted  seven 
new  sections  relating  thereto,  as  stated  in  your  letter,  no 
compensation  in  the  form  of  salary  was  fixed  for  the  Recorder  of 
Deeds.  It  is  therefore  neoessary  that  he  receive  his  compensation 
in  the  form  of  fees  and  the  main  fee  section  is  11804,  R.o.  Mo. 
1929,  the  other  sections  in  which  the  Recorder  exacts  fees  being 
mentioned  in  the  specific  statutes.  The  only  limitation  on  the 
amount  of  fees  the  Recorder  may  retain  is  oection  11828,  R.3.  Mo. 
1929,  which  provides: 


"The  fees  of  no  executive  or 
ministerial  officer  of  any  county, 
exclusive  of  the  salaries  actually 
paid  to  his  necessary  deputies, 
shall  exceed  the  sum  of  five 
thousand  dollars  for  any  one 
year.  The  foregoing  clause 
shall  not  apply  to  any  county  or 
city  not  within  a county  in  this 
state  now  containing  or  which 
may  hereafter  contain  one  hun- 
dred thousand  inhabitants,  or 
more.  .».fter  the  first  day  of 


Hoi. . Walter  G.  jtillwell 


Gopt • 17,  1936. 


January,  1891,  every  such 
officer  shall  make  return 
quarterly  to  the  county  court 
of  all  fees  by  him  received, 
and  of  the  salaries  by  him 
actually  paid  to  his  deputies 
or  assistants,  stating  the  same 
in  detail  and  verifying  the 
same  by  his  affidavit;  and  for 
any  statement  or  omission  in 
such  return  contrary  to  truth, 
such  officer  shall  be  liable 
to  the  penalties  of  willful 
and  corrupt  perjury." 

In  the  absence  of  any  statute  giving  to  the  xtecorder  of 
Deeds  a salary,  or  in  the  absence  of  any  statute  stating  the  amount 
of  fees  he  may  retain  for  himself,  es  in  the  case  of  the  Circuit 
Clerk,  we  are  of  the  opinion  that  the  section  of  the  statutes 
relating  to  fees  to  be  charged  by  the  Recorder  of  Deeds  - dec. 
11804,  R.6.  ko.  1929  - governs  the  compensation  he  shall  receive 
in  Larion  County,  the  limitation  on  the  amount  being  as  provided 
in  Section  11828,  supra. 


Respectfully  submitted. 


OLLIVSR  '7.  NOLJSN, 

Assistant  Attorney  General. 


, J?_  ROVED : 


JohK  ..  IaN,  Jr., 

(Acting)  Attorney  General. 
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ELECTION:  Publication  of  general  election  lotice  in 

two  newspapers  in  each  county. 


October  1,  1936* 


:tr.  .00.  L.  Teclrick 
/.I  tanont , 241  s sour  i 


Doar  bir : 


‘ihls  is  to  acknowledge  your  letter  of  beptemi.er 
28th,  requesting  thlo  epartment  for  an  opinion.  Your 
letter  is  as  follows: 

WI  an  writing  you  for  a little  infor- 
mation. In  regard  to  publishing  the 
enoral  ,lect  on  liotico  isn’t  it 
possible  publishing  it  two  or  more 
papers  in  our  county,  if  all  four 
editors,  or  whatever  the  number  of 
oditors  are.  In  that  way  every  voter 
in  the  county  will  get  to  road  it, 
if  in  two  papers  only  a small  portion 
of  the  voters  get  to  soo  it. 

".'ho  care  how  many  papers  it  is 
published  in,  the  voters,  every  one 
of  them  arc  entitled  to  read  the 
notice  and  of  course  every  voter  does 
not  take  the  ’county  seat ' papers, 
but  by  publishing  it  in  the  ’little 
town*  papers,  then  all  voters  would 
seo  it  and  they  are  entitled  to  see  it. 

"J.  just  wondered  if  the  editors  of 
the  various  papers  could  do  that," 

e take  it  from  the  above  that  you  desk*  o to 
know  whether  or  not  the  general  oloction  notices  may  bo 
published  in  more  than  two  papors  in  each  county  in  the  btate. 
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boction  10249,  ft.  3.  Mo,  1929,  pertaining  to  the 
notice  refer  ou  to  in  your  lottor,  provides  as  follows: 

"At  loust  seven  days  before  an  election 
to  fill  any  public  office,  ti  e clerl: 
of  the  county  court  of  each  county 
shall  cause  to  be  published  in  two 
nev/spa pers  representing  each  of  the 
two  major  political  parties,  if  such 
there  be,  and  if  not,  then  in  two 
newspapers,  or  if  there  be  only  one 
newspaper  published  within  the  county 
then  in  such  newspaper,  the  nomina- 
tions to  office  certified  to  him  by 
the  secretary  o_  state,  a nd  also 
those  filed  in  his  of_ice.  **e  shall 
make  two  ouch  publications  in  each 
of  such  newspapers  beforo  the  election, 
o:jB  of  v/hich  publications  in  e ach 
newspaper  shall  be  upon  the  last 
day  upon  which  such  newspaper  is 
issued  befoxo  the  eloction.  rovided 
that  no  higher  rates  simll  be  paid 
per  inch,  than  is  provided  by  section 
13773,  cliaptei*  114,  ft  • S,  1929,  as 
amended." 


It  will  be  seen  from  the  above  section  t at  the 
"clork  of  the  county  court  of  each  county  slxall  cause  to  be 
published  in  two  newspapers  representing  each  of  tloc  two 
major  polltlcirr"par ties  within  tho  county,  in  o'  ch {here  e, 
a c f * not,  then  in  two  new  a pa  pe  r s , or  if  there  be  only  one 
newspaper  published  v/ithln  the  county  thon  in  such  nev/s- 
pa per."  Which  means,  that  in  your  county,  if  thpre  i3  a 

.emoeratic  and  . cpublican  newspaper,  it  must  be  published 
in  both  of  them.  In  such  case  the  lav/  only  requires  the 
notice  to  be  published  in  tv/o  newspapers  in  tho  county  to 
be  selected  in  accordance  with  the  above  section.  hlle  we 
ca:  see  no  objectio  to  publishing  the  notices  in  more  than 
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two  newspapers,  the  county  court  would  not  be  authorized 
under  the  law  to  pay  for  more  than  the  publications  in 
two  newspapers* 


Very  truly  yours. 


COVF.LL  R.  HEWITT 
Assistant  Attorney-General 


APiROV.  Dr 


.1  ...  HOl'PUAK,  Jr., 
(Acting)  Attorney -General 
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RECORDER’S  FEES:  Circuit  Clerk  and  Ex-officio  Recorder 

shall  pay  excess  fees  quarterly  to 
county  treasurer. 


January  9,  1936. 


jidss  Stella  Rail  Thompson , 

Circuit  Clerk  and  Dx-officio  Recorder, 
Kingston,  Missouri. 


Dear  miss  Thompson: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"Can  you  give  me  a ruling  on  what 
disposition  to  make  with  fees  from 
Recorder’s  Office  in  counties  where 
Circuit  Clerks  also  serve  as  Recorder? 

I find  no  statute  covering  this  and 
we  are  certainly  not  under  bona  to 
turn  then  over  to  the  County  General 
Revenue  Fund. 

"I  will  appreciate  it  if  1 can  get 
this  before  December  31st,  as  that  is 
the  uate  on  which  I make  annual  settle- 
ment with  the  County  Court.” 

In  1933  the  Le*_i slatui-e  enacted  e lav/  relating 
to  salaries  and  fees  of  Circuit  Clerks,  found  in  Lews  of 
Lissouri,  1933,  page  369.  Lection  11786  thereof,  among 
other  things,  provides: 

"Provided,  that  in  any  county  wherein 
the  clerk  of  the  Circuit  Court  is  ex- 
officio  recorder  of  deeds,  said  offices 
shall  be  considered  as  one  for  the  pur- 
pose of  this  section.” 

Lection  11814  of  said  laws , page  372,  among  other 
things,  provides: 

’’zind  quarterly  such  clerk  shall  pay  into 
the  county  treasury  the  amount  of  any 
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fees  collected  in  excess  of  the  sums 
pernitted  to  be  retained  for  services 
aud  pay  of  deputies  and  assistants,  and 
every  clerk  shall  be  liable  on  his  of- 
ficial bond  for  all  fees  collected  and 
not  accounted  for  by  him  as  provided  by 
law.  It  shall  be  the  duty  of  the  county 
court  to  examine  such  quarterly  report 
and  to  require  of  the  prosecuting,  at- 
torney to  enforce  payment  of  all  fees 
therein  shown  to  be  unpaid  in  any  manner 
now  or  hereafter  provided  by  lew  * * 

Section  11766  of  said  laws,  pag,e  369,  specifies  the 
amount  of  salary  that  the  Clerk  may  receive  in  the  respective 
counties. 


Your  incuiry  does  not  stats  the  copulation  of  your 
county,  and  as  you  make  no  incuiry  es  to  the  amount  of  your 
salary,  we  do  not  embody  that  phese  in  this  opinion. 


CONCLUSION 


It  is  our  opinion  thet  the  fees  collected  by  the 
Circuit  Clertc  as  Ex-officio  Recorder  which,  when  added  to 
his  fees  collected  as  Circuit  Clerk,  are  in  excess  of  the  amount 
of  salary  pertaining  to  that  office  as  defined  by  Section  11786, 
supra,  should  be  paid  quarterly  by  such  Clerk  into  the  county 
treasury  of  your  county. 


Yours  very  truly, 


•rvPL'hC  VmJ : 


DRAKE  .'/ATS ON, 

Assistant  Attorney  General. 


JOHN  W.  HOiiAAli,  Jr.  , 

(Acting)  Attorney  General. 
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HIGHWAY : Abutting  owner  can  build  drain  along  unused 
part  of  highway* 


May  8,  1936. 


Honorable  Vane  C*  Thurlo 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 


Dear  Sir: 


We  have  received  your  letter  of  April  22 , 1936, 
which  reads  as  follows: 


"I  respectfully  request  the  opinion 
of  your  department  upon  the  follow- 
ing proposition:  The  Metropolitan 
Life  Insurance  Company  owns  a large 
body  of  land  in  this  County,  and 
they  desire  to  erect  around  this 
land  a levy  and  drain  the  levied 
land  by  running  an  open  ditch  on  the 
right-of-way  of  a public  road  for  a 
distance  of  about  sixty  feet,  the 
ditch  to  be  an  open  ditch  running 
on  the  right-of-way  of  the  road, 
but  not  crossing  the  travelled  por- 
tion of  the  road* 


"The  Township  Board  is  willing  to 
permit  the  construction  of  this 
ditch  if  they  have  the  authority* 

This  ditch  will  empty  into  a creek 
$pon  which  is  maintained  a County 
bridge,  the  mouth  of  the  ditch  to 
be  on  the  road  right-of-way*  and 
the  levy  that  the  ditch  drains  will 
be  constructed  on  the  company's  farm* 

"tty  question  is,  does  the  Township 
Board  have  the  authority  under  the 
law  to  permit  the  construction  and 
the  maintenance  of  the  ditch  on  the 
right-of-way,  as  the  levy  and  the 
ditch  w ill  be  erected  and  maintained 
for  the  solo  benefit  of  the  company 
in  draining  their  farm,  but  it  will, 
it  is  felt,  be  a benefit  to  the  road. 
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inaarruch  as  It  vill  assist  In  drain- 
ing off  overflow  as  well  as  surface 
water  from  the  road  proper." 

It  is  a well  settled  rule  in  Missouri  that  the 
owner  of  land  adjoining  on  a public  highway,  owns  the 
fee  to  the  center  thereof,  subject  to  an  easement  in 
the  public. 

57  Mo.  583;  86  Mo.  419;  135  Mo.  566. 

Where  this  rule  obtains  it  is  at  well  settled  that 
the  owner  of  the  abutting  property  mty  make  such  use  of 
the  land  within  the  highway  as  will  not  interfere  with 
its  use  for  public  travel. 

15  Am.  and  mg.  Lnc.  Law  (2d)  hd. 
p.  416;  29  C.  J.  p.  548;  l.'lliott’s 
Road  and  Street,  Par.  876.1. 

The  use  which  the  abutting  owner  may  male  of  the 
highway  includes  the  right  to  maintain  ditches  and  drains 
for  the  benefit  of  his  land,  providing  Ida  maintains  no 
nuisance  in  so  doing,  nor  Interferes  with  its  use  as  a 
highway. 


56  Mo.  App.  599;  43  Mo.  App.  176; 

29  C.  J.  p.  550. 

In  Holm  v.  Montgomery,  62  Wash.  398  It  was  held  that 
cm  abutting  owner  having  the  fee  of  the  highway  may  use 
the  untraveled  portion  as  a ditch  t o carry  water  to  his 
premises  for  Irrigation  purposes  so  long  as  he  does  not 
create  a nuisance  or  interfere  with  public  use  of  the  way. 

We  have  taken  it  from  your  letter  that  the  ditch  is 
run  entirely  along  the  property  of  the  person  who  is  to 
benefit  by  It.  If  it  is  to  run  along  the  ahhtting  property 
of  someone  else,  their  permission  must  be  obtained. 


CONCLUSION. 


It  Is,  therefore,  our  conclusion  that  an  abutting 
property  owner  can  build  a ditch  along  the  unused  oart 
of  the  highway  as  a drain  for  his  land. 

APPROVED*  Respectfully  submitted 


J.  E.  TAYLOR 

JOHN  W.  HOIFMAM,  Jr.  Assistant  Attorney  General. 
(Acting!  Attorney  General. 
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July  6,  1936 


Honorable  Allen  V.  Thompson,  Commissioner 
Old  Age  Assistance  Division 
Jefferson  City,  Missouri 

Dear  Sir: 


We  have  received  your  letter  of  June  26,  1936,  in 
which  you  request  tnis  department  for  an  opinion  on  the 
following  subject: 


"You  are  familiar  with  the  Missouri 
Old  Age  Assistance  Law  pertaining  to 
the  payment  of  assistance.  The  Fed- 
eral Government  does  not  match 
retroactive  grants  except  for  the 
current  quarter  and  tne  quarter  im- 
mediately preceding  the  current 
quarter,  In  order  t..at  tne  State  of 
Missouri  may  secure  the  largest  pos- 
sible sum  of  money  from  the  Federal 
Government  for  the  use  of  Old  Age 
Assistance,  it  is  our  purpose  to  pay 
from  the  State  Treasury  only  the 
retroactive  grants  that  will  receive 
Federal  matching  and  let  tne  grants 
for  any  months  which  do  not  r eceive 
Federal  matching  stand  as  an  obliga- 
tion of  the  state  to  be  dealt  with 
by  the  next  session  of  the  Legisla- 
ture. 


May  we  have  an  opinion  of  your  office 
as  to  whether  or  not  there  would  be 
any  legal  objection  to  such  a plan.  " 

We  are  not  certain  that  we  have  a correct  understand- 
ing of  the  following  part  of  your  request. 
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"The  Federal  Government  does 
not  match  retroactive  grants 
except  for  the  current  quarter 
and  the  quarter  immediately 
preceding  the  current  quarter." 

for  the  reason,  as  we  understand  i$,  if  the  Federal  Government 
matches  a preceding  uuarter  to  a current  quarter  and  matches 
following  uarters,  tr.exe  could  not  he  another  preceding  quarter. 

Furthermore,  the  Federal  Act,  U.S.C.A.  Title  42,  1935, 
cumulative  annual  pocket  part,  page  87,  provides  that  the  method 
of  cumputing  and  paying  such  amounts  to  the  State,  is  that  the 
Social  Sucnrity  Board  shall  "prior  to  the  beginning  of  each  quarter, 
estimate  the  amount  to  be  paid  to  the  State  for  sudh  quarter  under 
* * * a report  filed  by  the  State  containing  its  estimate  of  the 
total  sum  to.  be.  expended  in  such  quarter. " Since  we  do  not  find 
any  authority  in  the  Federal  Act  authorizing  the  Federal  Board  to 
allot  or  grant  to  the  State  money  for  a preceding  quarter  to  the 
current  quarter,  we  do  not  feel  that  this  department  should  pass 
upon  any  action  that  the  Federal  Board  has  or  may  take  with  refer- 
ence to  its  powerR  and  duties. 

If  we  have  a proper  understanding  of  your  inquiry,  it  is 
that  you  desire  an  interpretation  of  the  Old  Age  Assistance  Act 
enacted  by  the  1935  General  Assembly  of  Missouri,  found  at  page 
309,et,seq.,  relative  to  the  authority  of  the  State  Board  to  pay 
old  age  assistance  for  the  current  quarter  and  following  quarters 
in  preference  to  paying  the  old  age  assistance  from  the  time  that 
the  applicant's  petition  was  received  by  the  County  Boards,  if 
funds  are  insufficient  to  pay  both. 

The  Old  Age  Assistance  Law  was  enacted  for  the  purpose  of 
complying  with  the  constitutional  amendment,  which  was  voted  by 
the  people  of  Missouri  on  November  8,  1932*  The  amendment  (Section 
1)  provides: 


"That  Article  IV,  Section  47  of 
the  Constitution  of  Missouri  be, 
and  the  same  is  hereby  amended 

by  adding  at  the  end  of  said  sec- 
tion the  following  words;  'Provided 
further,  that  nothing  in  this 
Constitution  contained  shall  be 
construed  rr  prohibiting  the  General 
Assembly  from  granting  or  authoris- 
ing the  granting  of,  pensions  to 
persons  over  seventy  years  of  age, 
who  are  incapacitated  from  earning 
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a livelihood  and  are  without 
means  of  support,  as  may  be  pro- 
vided and  regulated  by  law.'* 

The  Legislature,  for  the  purpose  of  carrying  out  the  wishes 
of  the  people  as  expressed  by  the  constitutional  amendment,  supra, 
enacted  the  Old  Age  Assistance  Law,  (Laws  of  Missouri,  1935,  pp.  309, 
et  eeq.)  which  became  effective  July  27,  1936.  The  sections  of 
the  law  which  are  pertinent  to  your  inquiry  are  as  follows: 

Section  4 of  said  Act,  Laws  of  Missouri,  page  309,  which 
provides: 


"Subject  to  the  provisions  and 
under  the  restrictions  contained 
in  this  Act,  every  aged  person 
who  has  no  income  or  an  income 
Inadequate  to  provide  a reasonable 
subsistence  compatible  with  decency 
and  health  • * * " 

Section  14,  page  312,  which  provides: 

•The  assistance,  if  allowed,  shall 
commence  on  the  first  day  of  the 
calendar  month,  following  that  on 
which  the  petition  ms  received  by 
the  county  board." 

Seotion  24,  pages  313  and  314,  which  provides: 

"The  State  Board  shall  prepare 
an  Old  Age  Assistance  Roll  upon 
which  shall  be  placed  the  names  of 
all  those  granted  and  then  entitled 
to  have  Old  Age  Assistance  Certifi- 
cates. The  State  Board  shall  certify 
to  the  State  Auditor  the  names  of  all 
those  persons  on  the  Old  Age  Assist- 
ance Roll,  and  the  State  Auditor 
shall  supply  to  all  person  whose 
names  then  appear  on  the  State  Old 
Age  Assistance  Roll  suitable  blank 
forms  for  monthly  or  quarterly 
requisitions,  as  the  case  may  be, 
which  requisitions  shall  state  among 
other  things  that  the  requisitionor 
is  the  recipient  of  the  assistance 
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personally  and  that  he  or  she  has 
the  free  and  full  use  thereof,  and 
that  the  same  Is  devoted  exclusively 
to  his  or  her  needs,  giving  his  or 
her  present  address;  and  each  appli- 
cant shall  forward  each  requisition 
for  assistance  last  accrued  to  the 
State  Auditor  who  sha  11  draw  a warrant 
in  favor  of  such  applicant  upon  the 
State  Treasurer  for  any  monies  in  the 
treasury  available  therefor  • • • * 

Section  27,  page  314,  which  provides: 

*•  • • and  the  State  Board  shall 
cooperate  with  the  Federal  Government 
in  the  administration  of  this  Act, 
furnish  the  Federal  Government  with 
any  and  all  information  desired  rela- 
tive to  the  payment  of  pensions  or 
old  age  assistance  and  the  cost  of 
administration  of  this  Act,  and  do 
an.,  and  all  other  tnlngs  which  may  'e 
necessary  or  required  so  that  the 
State  of  L.issourl  may  secure  the  full 
benefit  of  any  Act  of  Congress  pro- 
viding for  payment  of  all  or  part 
of  the  costs  of  carrying  out  the 
provisions  of  this  act."  " 


In  construing  the  above  sections  it  is  necessary  to  keep 
in  mind  the  fundamental  rules  of  construction  of  statutes,  and 
that  all  must  be  read  together  to  ascertain  the  purpose  and  inten- 
tion of  the  Legislature. 

In  59  Corpus  Juris,  page  993,  paragraph  594,  it  is 

said: 


"In  construing  a statute,  the 
legislative  intention  is  to  be 
determined  from  a general  consid- 
eration of  the  whole  act  with 
reference  to  the  sublect  matter 
to  which  it  applies  * • •,  ana 
the  intent  as  deduced  from  th 
whole  will  prevail  over  that  of 
a particular  part  considered 
separately." 
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And  at  page  995,  paragraph  595: 


"*  * • It  is  a cardinal  rule 
of  corstruction  of  statutes  that 
effect  must  be  given,  if  possible, 
to  the  whole  statute  and  every 
part  thereof.  To  this  and  it  is 
the  duty  of  the  court,  so  far  as 
practicable  to  reconcile  the  dif- 
ferent provisions  so  as  to  make 
them  consistent,  harmonious  and 
sensible. " 

And  in  Lewis-Sutherland' s Statutory  Consttuction,  Vol.  2, 
2d  Ed.,  page  693,  it  is  stated: 

"'Intent  is  the  spirit  which 
gives  life  to  a legislative 
enactment.'  'In  construing 
statutes  the  proper  course  is 
to  8 tart  out  and  follow  the  true 
Intent  of  the  Legislature  and 
to  adopt  the  sense  which  harmon- 
izes best  with  the  context  and 
promotes  in  the  fullest  manner 
the  apparent  policy  and  objects 
of  the  Legislature.'" 

And  we  find  the  rule  stated  succinotly  in  25  Ruling  Case 
Law,  page  1006,  paragraph  247,  as  follows: 

"Obviously,  in  order  that  effect 
may  be  given  to  every  p-  rt  of  an 
Act  ill  accordance  with  the  legls- 
lative  intent,  all  t;  e language 
of  the  act  must  be  considered  and 
brought  into  accord." 

The  Supreme  Court  of  hissouri,  in  Logan  v.  State  Highway 
Commission,  330  Mo.  1213,  1.  o.  1219,  said: 

"The  two  sections  of  the  statutes 
should  be  read  and  construed  together. 

In  construing  a statute  the  court 
must,  if  possible,  give  effect  to 
the  whole  and  every  part  thereof, 
provided  the  interpretation  reached 
is  reasonable  and  not  in  conflict 
with  the  legislative  intent* ■ 
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From  a reading  of  the  whole  act  it  is  evident  that  it  was 
the  intention  of  the  Legislature  to  provide  assistance  for  every 
person  qualifying  under  the  provisions  of  the  Act.  The  Legislature, 
for  the  purpose  of  making  the  Aot  effective,  appropriated  two 
and  one-half  million  dollars  (£2, 500, 000) , Section  46-H-2,  page 
179,  Laws  of  Missouri,  1935,  and  the  sum  of  two  and  one-half 
million  dollars  (£2,500,000)  was  appropriated  out  of  any  funds 
granted  to  the  State  of  Missouri  by  the  Federal  Government  for  old 
age  assistance  during  the  years  1935  and  1936,  Section  46-H-3, 
which  is  a total  appropriation  of  five  million  dollars  (£5,000,000) 
for  said  years,  for  old  age  assistance. 

Section  14  of  the  Act  unquestionably  fixes  the  time  when 
the  assistance,  if  allowed  an  applicant  by  the  County  Board,  shall 
commenoe,  which  is  on  the  first  day  of  the  month  following  the 
time  the  petition  was  received  by  the  County  Board.  The  obligation 
of  the  State  to  the  qualified  applicant  begins  at  such  time. 

Whether  or  not  the  State  meets  the  obligation  and  pays  the  qualified 
applicant,  depends  upon  the  aotion  of  the  Legislature  in  providing 
funds  therefor.  The  time  that  the  Federal  obligation  and  the  State 
obligation  begin  are  not  concurrent.  The  Federal  participation 
in  matching  the  payments  made  b;*  the  State  to  -i  qualified  applicant 
begins  the  preceding  quarter  to  a current  quarter 

The  question  is  presented,  what  is  the  power  and  duty  of 
the  State  Board  in  administering  the  Act  in  view  of  the  State  and 
Federal  ActsT  Calling  your  attention  again  to  Section  27,  supra,  you 
will  note  that  the  seotion  makes  it  mandatory  for  the  State  Board 
to  cooperate  with  the  Federal  Government,  "and  do  any  and  all  other 
things  whioh  may  be  necessary  or  required  so  that  the  State  of 
Missouri  may  secure  the  full  benefit  of  any  act  of  Congress  provid- 
ing for  payment  of  all  or  part  of  the  cost  of  carrying  out  the 
provisions  of  this  Act." 

It  is  certain  and  plain  that  it  was  the  intention  of  the 
Legislature  that  the  State  Board  should  do  everything  necessary  to 
obtain  all  the  benefits  possible  from  the  Federal  Government  in 
carrying  out  the  purposes  of  the  Old  Age  assistance  Act  of  Missouri. 
It  was  not  the  intention  of  the  Legislature  of  Missouri  that 
assistance  bf  paid  out  of  tie  State  funds  exclusively,  but  should 
be  paid  from  Federal  and  State  funds. 

It  is  not  mandatory  for  the  State  Board  to  pay  retroactive 
obligations.  The  mandatory  provision  in  Section  14  applies  only 
to  the  time  when  the  obligation  begins.  For  the  State  Board  to  pay 
out  State  funds  in  payment  of  retroactive  claims,  it  will  deprive 
thousands  of  eligible  persons  from  receiving  what  they  are  entitled 
to  for  the  current  and  following  quarters  and  in  administering  the 
Missouri  Act,  it  1 8 the  imperative  duty  of  the  State  Board  to  obtain 
the  full  benefit  of  Federal  funds  that  may  be  had  by  matching  dollar 
for  dollar. 
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Section  24  of  the  Act  also  supports  the  view  that  it  was 
the  intention  of  the  Legislature  that  State  funds  should  only  be 
paid  to  eligible  persons  when  such  funds  are  matched  by  the  Federal 
Government.  The  section  contains  the  following  language: 

"•  * • The  State  Board  shall 
certify  to  the  State  Auditor 
the  names  of  all  those  persons 
on  the  Old  Age  Assistance  Roll, 
and  the  State  Auditor  shall 
supply  • • • suitable  blank 
forms  for  monthly  or  quarterly 
requisitions,  * • • and*  each 
applicant  shall  forward  eaoh 
requisition  for  assistance 
last  accrued  to  the  State 
Auditor.* 

The  above  language  is  clear  that  it  was  the  purpose  of  the 
Legislature  that  the  requisitions  and  the  payments  thereof  should 
be  for  a current  quarter,  that  is,  for  the  quarter  which  the  State 
fund  would  be  matched  by  the  Federal,  fund. 

Bearing  in  mind  it  was  the  intention  of  the  people  as 
expressed  by  the  constitutional  amendment,  supra,  that  every  per- 
son over  seventy  years  of  age  who  is  "incapacitated  from  earning 
a livelihood  and  are  without  means  of  support"  should  have  assist- 
ance, the  Legislature  intended  to  provide  assistance  for  every 
such  person  and  the  conclusion  is  inescapable  that  it  is  the  plain, 
mandatory  duty  of  the  Old  Age  Assistance  Board  to  place  the  names 
of  such  persons  on  the  Old  Age  Assistance  Roll,  and  the  State 
Eoard  has  no  authority  to  arbitrarily  select  and  pay  a certain 
group,  or  a certain  number  of  those  who  are  incapacitated  and 
without  means  of  support  and  refuse  payment  to  others  so  situated. 

Since  it  was  not  the  intention  of  the  Legislature  that  the 
State  Eoard  should  have  discretionary  power  to  select  and  pay  a 
given  number  of  eligible  persons  from  the  date  their  petitions 
ware  filed  with  the  county  boards  and  refuse  payments  to  others, 
the  State  Board  should  pay  all  persons  eligible  to  receive  assist- 
ance under  the  Act  fixing  the  amount  that  eaca  should  receive  a s 
authorized  by  Section  5 of  the  Act,  which  provides  "with  due 
regard  to  the  conditions  in  each  case",  also  taking  cognizance 
of  the  amount  of  funds  available  therefor. 

The  unexpended  fu*ds  (appropriations)  of  the  State  to  pay 
old  age  assistance  amount  to  11,425,053  .60,  less  the  amounts 
necessary  for  funeral  expenses,  approximating  550,000,  which  are 
not  matched  by  Federal  funds,  will  leave  a balance  of  $1,375,000, 
out  of  State  funds  available  for  old  age  assistance.  If  the 
rules  and  regulations  of  the  Federal  Soclal  Security  Board  are  com- 
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plied  with,  the  Federal  Government  will  matoh  the  State’s  avail- 
able funds  dollar  for  dollar,  which  will  make  a total  of 
$2,750,000.  Thus,  the  State  of  Missouri  would  have  available 
$2,750,000  for  the  paying  of  old  age  assistance  in  monthly  pay- 
ments, which  payments  must  be  in  such  amounts  as  will  continue  the 
payments  until  December  31,  1936. 


CONCLUSION 


It  is,  therefore,  our  opinion  that  the  State  Board  should 
administer  the  Old  Age  Assistance  Law  of  Missouri  so  as  to  obtain 
the  full  benefit  of  Federal  funds  to  match  th<  ftate' 8 payments. 

It  1 8 our  further  opinion  that  the  State  Board  should  not  pay 
retroactive  payments  if  such  payments  would  result  in  the  non-match- 
ing of  Federal  funds,  but  the  State  Board  should  place  on  the  Old  Agp 
Assistance  Roll  every  person  who  is  eligible  to  r eceive  old  age 
assistance. 


Respectfully  submitted, 


Assistant  Attorney  General 


Attorney  General 


CRH-RM/aH 


NEPOTISM:  Public  officer  receiving  personal  service 

from  daughter  does  not  violate  Section  13, 
Article  XI V,  where  daughter  is  not  appointed 
to  an  official  posit  on, 

September  28,  1936 


Honorable  W.  R.  Tllson 
Circuit  Clerk 
Nodaway  County 
Maryville,  Missouri 


Dear  31r: 

I am  in  receipt  of  your  letter  of  September  23, 
1936,  directed  to  General  KcKlttrick,  requesting  Information 
on  the  following  matter: 

"Am  taking  the  liberty  of  writing  you 
for  some  information  regarding  the 
Nepotism  law? 

Can  I have  ray  daughter  who  has  been 
living  with  us  for  3 or  4 years  do  my 
work  in  ray  office  whero  there  is  no 
appointment  and  no  compensation  given. 

As  ray  office  is  on  a fee  basis  and  am 
allowed  only  one  deputy,  which  is  paid 
by  the  County,  and  the  fees  do  not 
warrant  rae  in  hiring  exJ;ra  help  but  there 
are  times  that  I would  like  to  take  a 
few  days  vacation  which  I have  not  done 
since  this  office  was  put  on  a fee  basis, 
ray  daughter  would  gladly  help  the  Deputy 
in  ray  work  without  any  compensation  what- 
soever, but  I have  been  told  that  she 
could  not  even  do  any  work  in  ray  office 
whether  there  was  any  appointment  or 
compensation  to  her,  which  she  would  not 
expect,  it  would  be  a great  favor  to  me 
if  I was  allowed  to  let  her  do  ray  work  in 
routine  matters  so  I could  take  a few  days 
from  the  office,  but  do  not  want  to 
violate  any  of  the  Statutes  regarding  the 
law. 
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There  would  be  no  appointment  made  as  to 
deputy  or  any  corapen  atlon  and  If  the 
office  would  permit  me  to  be  able  to  pay 
' for  extra  help  when  I wanted  a vacation 
would  pay  for  rpjbb, 

I,  would  be  pleased  to  hear  from  you  soon 
as  I would  like  a few  days  off  soon,  my 
daughter  Is  competent  for  any  work  in  my 
office  and  the  public  would  not  suffer  for 
the  proner  work  done  in  my  office.  I do 
not  want  to  violate  any  of  the  provisions 
of  the  law." 

Sometime  ago  we  had  occasion  to  pass  upon  the  Issue  pre- 
sented by  your  communication  as  the  same  applied  to  the  office 
of  County  Collector  and  on  that  occasion  we  Issued  an  opinion, 
dated  October  4,  193$,  dlreoted  to  Mr.  Sam  ii.  McKay,  Prosecuting 
Attorney,  DeSoto,  Missouri,  wherein  we  concluded  as  follows: 


"It  is  therefore  the  opinion  of  this 
Department  that  the  Collector  of  your 
county  Is  not  guilty  of  violating  Section 
13  of  Article  XIV  by  permitting  his 
daughters  to  render  to  him  personal  service 
where  the  daughters  are  not  holding  an 
official  position  and  are  not,  as  officials, 
rendering  service  to  the  State." 


suhn  itted 


sslstant 


There  are  no  facts  which  distinguish  your  request  from  the 
situation  presented  In  the  opinion  to  Mr.  McKay.  We  are  therefore 
forwarding"  you  a copy  of  Mr.  McKay's  opinion  with  the  suggestion 
that  the  ooinion  prbuerly  describes  the  law  as  applied  to  your 
case  and  that  under  the  circumstances  outlined  you  would  not  be 
guilty  of  violating  Seotion  13  of  Artlcle^4  of  the  Constitution 
of  Missouri. 

Respe 


APPROVED: 


Jdttij  HOFFMAN,  Jr., 
(Acting)  Attorney  General 


HOW:  MM 
Enclosure 


DRAiNAU-hi  Dl8*rt±C‘i‘S — County  Court  without  authority  tc  abate 

penalties. 

taxation —County  Court  without  authority  to  abate 

drainage  tax  penalties. 

/■>  -?  c 

October  17,  1936 


) 


Honorable  S.  S.  Thompson 
Presiding  Judge 
New  Madrid  County 
New  Madrid,  Missouri 


l 


Dear  Sir: 


This  office  1 8 in  receipt  of  your  request  for 
an  oolnlon  upon  the  following  matter: 

"We  are  asking  y ur  opinion  on  the 
following  pro  ositlon  with  ref  renoe 
to  drainage  districts  organized  under 
the  County  Courts.  During  the  years 
1934  and  1935,  we  made  application  to 
the  Reconstruction  Finance  Corporation 
to  refinance  some  ten  or  twelve  Drain- 
age Districts  In  New  Madrid  Cou  ty, 

Missouri.  The  tax  In  these  Districts 
were  excessive,  and  we  were  unable  to 
make  collections  to  meet  our  Interest 
obligations,  and  had  nothing  to  apply  On 
the  principal.  Consequently  the  Districts 
were  very  much  In  default,  and  the  tax 
beoame  delinquent  for  several  years.  The 
landowners  were  advised  by  the  Court  that 
efforts  were  being  made  to  refinance  the 
Districts,  conseouently  they  failed  to 
pay  their  taxes,  due  to  the  fact  that  If 
they  were  refinanced,  a com  romlse  would 
be  forthcoming.  We  were  successful  In 
some  of  the  Districts,  and  succeeded  In 
obtaining  a cut  of  60jC  of  the  original 
outstanding  Indebtedness.  In  some  cases 
a Judgment  had  to  be  taken  to  keep  some 
of  the  taxes  from  being  outlawed.  Since 
this  time  we  find  that  we  will  be  unable 
to  refinance  certain  of  the  districts,  and 
due  to  the  fact  that  the  landowners  were 
waiting  to  see  If  the  Districts  oould  be 
refinanced,  for  which  they  could  not  be 
blamed,  in  which  case  they  would  have  saved 
a great  deal  of  money.  Therefore  we  feel 
that  the  interest  on  the  taxes  should  be 
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abated.  Therefore,  ’.ye  desire  to  ask. 
In  your  opinion,  if  the  County  Courts 
have  a right  to  abate  interest  pen- 
alties on  Drainage  Taxes.” 


I. 

County  Court  has  no  power 
to  abate  penalties  on  drain- 
age taxes. 


This  office  on  August  20,  1935,  had  occasion  to  direct 
an  oninlon  to  Hon.  G.  R.  Breidensteln,  Prosecuting  Attorney 
of  Clark  County,  wherein  was  presented  the  authority  of  the 
Board  of  Supervisors  to  authorize  the  County  Collector  to 
remit  the  penalties  accruing  upon  delinquent  drainage  taxes. 

We  are  herewith  enclosing  to  you  a copy  of  that  o inion.  You 
will  note  that  authorities  ;ire  there  set  out  to  the  effect 
that  no  board  may  remit  penalties  on  tfaxes  unless  s :ecifically 
authorized  by  statute.  These  authorities  are  applicable  to 
County  Courts  as  well  as  to  Board  of  Supervisors.  In  this 
connection  It  should  be  remembered  that  county  courts  are 
not  the  general  agents  of  the  county  but  have  only  such 
Dowers  and  authority  as  are  authorized  by  statute.  In  the 
case  of  Sturgeon  vs.  Hampton,  88  Mo.  203,  213,  it  13  stated: 

”The  county  courts  are  not  the  general 
agents  of  he  counties  or  of  the  state. 

Their  powers  are  limited  and  defined 
by  law.  These  statutes  constitute  their 
warrant  of  attorney.  Whenever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.” 

The  management  of  Drainage  Districts  is  placed  in  a 
Board  of  Supervisors,  which  board,  under  the  statute,  has 
the  management  and  control  of  the  district,  but  few  duties 
are  Imposed  upon  the  county  court  relative  to  drainage  dis- 
tricts. None  of  these  duties  comprehend  any  such  act  as 
abating  penalties  on  drainage  taxes.  No  statute  is  to  be 
found  from  which  this  power  could  be  implied.  There  being 
a total  lack  of  authority  in  the  County  Court  our  answer 
must  be  in  the  negative. 
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COliCLUSION 


It  Is  therefore  the  o inlon  of  this  office  that 
the  County  Court  of  New  Madrid  County  Is  without  authority 
to  abate  Interest  on  delinquent  drainage  taxes. 


RespeoJ^r^ly  submitted. 


RRY  G.  WALTNER,  Jr., 
Assistant  Attorney  General 


APPROVED: 


J viTTTAir^-Jr . , 

(Acting)  Attorney  General 


HGWiMU 

EnclORure. 


OLD  AGE  ASSISTANCE: 
COUNTY  COURTS: 


) 

) 

) 


County  Courts  do  not  have  authority  to 
contribute  to  the  support  of  an  associa- 
tion of  Old  Age  Assistance  Boards 


December  10, 


1936. 


Colonel  Allen  V • Thompson 
Commlss ioner 

Old  Age  assistance  Division 
Jefferson  City,  llissouri 


near  Lr.  Thompson: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  thiB  office 
which  reads  es  follows: 

”’.e  have  an  inquiry  from  a mem- 
ber of  one  of  our  County  Old  Age 
assistance  boards,  seeking  in- 
formation relative  to  the  Justi- 
fication of  his  county  court’s 
subscribing  *25.00  to  the  support 
of  an  organization  to  be  known  us 
the  biissouri  association  of  Ola 
Age  assistance  Boards. 

”..e  have  haa  numerous  requests, 
and  I would  like  an  opinion  from 
you  relutive  to  the  information 
which  I should  give  in  replying 
to  them.” 


section  3 of  the  Old  Age  vssistance  .<  ct,  Laws 
of  l issouri,  1935,  page  309,  provides  that  in  every  ooun- 
ty  there  shall  be  established  a county  old  age  assistance 
board  to  consist  of  three  persons  to  bo  appointed  by  the 
County  Court.  Hie  members  of  the  oounty  board  serve  with- 
out compensation  axoept  the  necessary  expenses  incurred 
in  the  performance  of  their  duties  are  paid  to  then. 


There  is  no  provision  found  in  the  ^ot  or  else- 
where requiring  said  oounty  boards  to  form  an  association 
of  Olu  rtge  assistance  Boards  and  there  is , of  course,  no 


Colonel  A.  I . Thompson 


-2- 


12/10/36 


provision  authorizing  the  county  courts  to  contribute 
i>25*00  or  any  other  amount  to  the  support  of  such  an  or- 
ganization. 


The  powers  of  the  county  court  are  limited  and 
defined  by  lew.  a county  court  only  has  suoh  authority 
us  is  expressly  granted  to  them  or  which  can  be  implied  to 
carry  out  authority  espresoly  granted. 

In  the  case  of  Kin,-  v.  Karies  County.  249  h . ft . 
416,  the  Court  at  loc.  cit.  4 20  said: 

"It  has  been  held  unii'orml.y  that  county 
courts  are  not  the  general  agents  of  the 
counties  or  of  the  state.  Their  powers 
are  limited  and  defined  by  lav;.  They 
have  only  such  authority  \s  is  expressly 
granted  them  by  statute.  Butler  v.  Sul- 
livan County,  108  Mo.  530,  18  1 . 1142; 

oturgeon  v.  Hampton,  88  Mo.  203;  Bayless 
v.  Gibbs,  251  Mo.  492,  158  a.  W.  590; 
oteines  v.  Franklin  County,  48  Mo.  167 i 8 
Ain.  hep.  87.  This  is  qualified  by  the 
rule  that  the  express  grant  of  power  car- 
ries with  it  such  implied  powers  as  are 
necessary  to  carry  out  ox  r<*ke  effectual 
the  purposes  of  the  authority  expressly 
granted,  oheidley  v.  Lynch,  95  Mo.  487, 

8 o.  ft . 434;  alker  v.  Linn  County,  7£ 

Mo.  650;  ^tate  ex  rel.  3ybee  v.  iiacknann, 

27  6 Mo.  110,  207  o.  Y«.  64. 

"In  this  case  there  is  no  claim  that  there 
was  any  statute  which  expressly  gave  to 
the  county  court  power  to  employ  the  plain- 
tiff in  the  capacity  here  Involved.  If 
suoh  power  existed  at  all,  it  must  be  looked 
for  tiinong  those  powers  which  can  be  implied 
only  as  being  essential  to  effectuate  the 
purpose  manifested  in  an  express  power  or 
duty,  coni' or  red,  or  imposed  upon  the  coun- 
ty court  by  statute.  If  suoh  a power  exis- 
ted, it  iaust  be  one  related  to  the  subject 
vdth  which  the  court  was  attempting  to  d.  al , 
and  necessary  to  be  exercised  by  the  court 
in  the  discharge  of  a duty  imposed  by  law 
upon  that  body.  ***♦•• 
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In  view  oi'  the  provisions  of  section  47  of  ^.rticle 
IV.  f the  Constitution  of  } issouri,  which  provides  in  pert, 
’’The  (General  assembly  shell  have  no  power  to  authorize  any 
county,  city,  town,  or  township,  or  other  political  corpora- 
tion or  subdivision  of  the  ^.tate  now  existing,  or  that  nay 
be  hereafter  established,  to  lend  its  oredit,  or  to  grant 
public  money  or  thin'  of  value  in  aid  of  or  to  any  individual 
association  or  corporation  whatsoever,  or  to  become  e stock- 
holder in  auoh  corporation,  association  or  company:''  ve  doubt 
if  the  Legislature  could  lawfully  authorize  the  county  courts 
to  contribute  to  the  support  of  un  association  of  old  age 
assistance  boards.  However,  since  the  Legislature  has  not 
authorized  the  oounty  courts  to  do  so,  it  is  not  necessary 
to  decide  this  question. 


CONCLUSION. 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  a oounty  court  uoes  not  have  the  authority 
to  subscribe  $25.00  dr  any  other  sum  to  the  support  of  an 
association  of  Old  ge  assistance  Boards. 


heapectfully  submitted, 


-IVhOVBL : 


J.  n . T/'YlUlt 

vssistant  attorney- General 


HOY  KoKimJntCK 
Attorney-General. 


J'.T/af  j 


ELECTIONS:  Judges  of  election  should  be  selected  or  approved 
by  entire  central  county  committee. 


September  £4,  1936. 


Lars.  Ji.  'alker, 

Chairman  Phelps  Co.  Central  Committee, 
Holla,  Missouri. 


Dear  Laadam: 


You  recently  submitted  to  this  department  the 
following  inquiry:  . 

" * * * -"hat  I would  like  to 
know  is  this:  whether  each 
township  committeeman  and  com- 
mitteewoman  shall  select  the 
Judges  or  whether  if  there  is 
any  misunderstanding,  whether 
the  whole  committee  must  approve 
of  all  the  Judges.  In  other 
words,  can  a township  committee- 
man or  committeewoman  compel 
the  appointment  of  Judges  that 
they  may  select  whether  the 
majority  of  the  committee 
approve  them  or  not?" 

Section  10209 , R.S.  ko.  1929  provides  for  the 
appointment  of  persons  to  serve  as  Judges  of  election,  the  per- 
tinent part  of  which  Is  as  follows: 

"..J.1  Judges  of  elections, 
appointed  under  the  provisions 
of  this  article  shall  be  selected 
by  the  county  court  from  a list 
of  persons  furnished  said  court 
in  the  form  and  manner  following: 

The  political  party  that  polled 
the  largest  number  of  votes  at 
the  last  preceding  general  election 
and  the  political  party  that  polled 
the  next  largest  vote  at  said 
election  shall,  each,  through  its 
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central  committee,  furnish  to 
3aid  county  court  at  least 
fifteen  days  before  the  elec- 
tion, a list  of  names  of  persons 
qualified  by  lav  to  3erve  as 
judges  of  election,  double  the 
number  required  for  judges  of 
said  election,  from  which  said 
list  said  county  court  shall, 
at  least  ten  days  before  the 
election  herein  provided  for, 
select  and  appoint  the  number 
of  judges  required  to  hold  said 
election,  taking  one -half  of  the 
judges  so  appointed  from  eech 
of  said  lists:  * * * " 


• The  statute  uses  the  words  ’’through  its  central  committee, 
furnish  to  said  county  court  at  least  fifteen  days  before  the 
election,  a list  of  names  of  persons  qualified  by  law  to  serve 
as  judges  of  election."  If  each  township  committeeman  and  committee 
woman  select  their  proportionate  number  of  judges  from  their 
respective  townships,  we  think  it  is  proper,  but  because  the  statute 
states  "through  its  central  committee",  which  must  necessarily 
include  all  members  of  the  committee,  we  think  the  committee  as 
a whole  must  approve  of  the  judges  selected  by  the  committeemen 
and  committeewomen  in  their  respective  townships. 

For  the  same  reason  we  are  of  the  opinion  that  a township 
committeeman  or  committeewoman  could  not  compei  the  appointment  of 
any  judge.  It  is  a matter  for  a majority  of  the  committeemen  to 
approve.  In  many  counties  the  chairman  of  the  respective  party 
committees  selects  the  judges,  but  under  the  provisions  of  section 
10209,  supra,  the  entire  committee  has  a voice  in  the  matter,  and 
the  names  of  the  judges  selected  should  be  concurred  in  by  the 
committee  as  a whole. 


Respectfully  submitted, 


OLLIYkR  W.  N0L3N, 

assistant  .attorney  General. 


APPROVED: 


0'7N:aH 


JOHi.  . . LoFtiuJi,  Jr., 
(Acting)  Attorney  General. 


COUNTY  COURT:  Cannot  make  gift  to  deputy  sheriff  injured  in  line 
of  duty. 


I 


January  23,  1936. 


f 


hon.  E.  Glenn  Weber, 
xroseeuting  attorney, 
Jefferson  County, 
Hillsboro,  ik-issouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
January  13  wherein  you  make  the  following  inquiry: 

"The  County  Court  of  Jefferson 
County,  ~.i3scuri  would  like  an 
opinion  on  the  following  question: 

Caii  the  County  Court  make  a 
gratuity  to  a deputy  sheriff 
injured  in  the  line  of  duty,  where 
no  legal  liability  exists  against 
the  County? 

"It  seems  that  the  Court  feels  a 
moral  obligation  to  assist  in  some 
degree  in  the  payment  of  doctor  and 
hospital  bills,  but  the  Clerk  will 
not  issue  the  warrant  in  compliance 
with  the  Court  order  without  a 
favorable  opinion  from  your  office." 

If  the  County  Court  hes  the  po~er  and  authority  to 
make  the  donation  or  gift  mentioned  In  your  letter,  it  must  be 
found  in  the  Constitution  or  statutes  prescribing  the  duties 
and  powers  of  the  county  court,  either  expressly  or  impliedly. 
The  section  of  the  Constitution  of  the  Jtate  of  Missouri 
creating  county  courts  is  36,  article  VI,  which  i3  as  follows: 

"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 
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The  court  shall  consist  of  one 
or  more  judges,  not  exceeding 
three,  of  whom  the  probate  Judge 
may  be  one,  as  may  be  provided 
by  law.* 


The  general  powers  of  county  courts  are  discussed  in 
the  case  of  xinox  County  v.  Ilunolt,  110  Mo.  67,  wherein  the  Court 
said  (l.c.  74-75) : 

"Our  county  courts  and  the  judges 
thereof  perform  many  duties, 
some  of  which  are  judicial,  others 
quasi- judicial , and  others  purely 
ministerial.  It  has  been  held 
that  members  of  that  court  act 
ministerially  in  causing  a suit 
to  be  brought  in  the  name  of  the 
county  to  the  use  of  the  township 
school  fund.  Washington  Co.  v. 

Boyd,  64  Jo.  179.  Bo  directing 
warrants  to  be  issued  on  different 
funds  in  payment  of  debts  is  a 
ministerial,  not  judicial,  act. 

"It  is  a well-settled  rule  that 
where  the  law  requires  absolutely 
a ministerial  act  to  be  done  by 
a public  officer,  and  he  neglects 
or  refuses  to  do  the  act,  he  is 
liable  in  damages  at  the  suit  of 
a person  injured.  In  such  cases 
a mistake  as  to  his  duty  and  en 
honest  intention  is  no  defense. 

^uay  v.  Supervisors,  11  .’all.  136; 

Ins.  Co.  v.  Leland,  90  Ido.  177; 

Mechem  on  Officers,  sec.  664. 

"But  where  the  public  officer  is 
by  law  vested  -rith  discretionary 
ministerial  powers,  and  he  acts 
within  the  scope  of  his  authority, 
he  is  not  liable  in  damages  for 
an  error  in  judgment,  unless  guilty 
of  corruption  or  a wilful  violation 
of  the  law.  He  is  not  liable  for 
an  honest  mistake.  This  principle 
has  been  asserted  by  this  court 
under  a variety  of  circumstances. 

Heed  v.  Conway,  20  uio.  25;  Pike 
v.  aegoun,  44  Mo.  492;  ^cCutchen  v. 
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Windsor,  55  Mo.  149;  48  Mo.  254; 
-.d^ards  v.  Ferguson,  73  Mo.  686; 
,'ashington  Co.  v.  Boyd,  64  ko. 
179.” 


The  powers  of  the  county  court  are  purely  statutory, 
as  was  said  in  the  case  of  Bayless  v.  Gibbs,  251  Mo.  492: 

"County  courts  are  not  general 
agents  of  their  counties.  Tftey 
are  courts  of  limited  jurisdictions, 
with  powers  defined  and  limited 
by  the  statutes,  which  constitute 
their  warrant  of  authority,  and  when 
they  act  outside  of  or  in  excess 
of  their  statutory  authority,  their 
acts  are  null  and  void.  * * *” 

Again,  in  the  case  of  Blades  v.  Hawkins,  240  ko.  187, 
the  Court  said: 


" * * * While  it  is  true  the 
law  is  strict  in  limiting  the 
authority  of  these  courts,  it 
never  has  been  held  that  they 
haveno  authority  except  what 
the  statutes  confer  in  so  many 
words.  The  universal  doctrine 
is  that  certain  incidental 
powers  germane  to  the  authority 
and  duties  expressly  delegated, 
and  indispensable  to  their 
performance,  may  be  exercised." 


In  the  case  of  king  v.  varies  County,  297  ko.  488, 
the  decision  respecting  the  power  of  a county  court  is  in 
substance  as  follows: 

"County  courts  are  not  the 
general  agents  of  the  counties, 
or  the  Btate,  their  powers 
being  limited  and  defined  by 
law  and  having  only  such 
authority  as  is  expressly 
granted  them  by  statute.  fhe 
rule  that  county  courts  have 
only  such  authority  as  is 
expressly  granted  by  statute 
is  qualified  by  the  rule  that 
the  express  grant  of  power  car- 
ries with  it  such  implied  powers 
as  are  necessary  to  carry  out 
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and  make  effectual  the  purposes 
of  the  authority  expressly 
granted. " 


The  Legislature  has  seen  fit  to  pass  severe  criminal 
statutes  affecting  members  of  the  court.  Lection  9987,  ii.3. 
Lo.  1929 , provides: 

"iJiy  county  court  or  judge 
thereof,  or  county  treasurer, 
or  county  clerk,  or  other  county 
officer,  who  shall  order  the 
payment  of  any  money,  draw 
any  warrant  or  pay  over  any  money 
for  any  purpose  other  than  the 
specific  purpose  for  which  the 
same  was  assessed,  levied  and  col- 
lected, or  shall  in  any  way  or 
manner  attempt  so  to  do,  shall 
be  adjudged  guilty  of  a misdemeanor, 
and  on  conviction  thereof  3liall 
be  punished  us  provided  in  section 
9869.” 

Lection  4091,  ti  • <J  • mO  • 1929  provides: 

"If  any  member  of  any  town  or 
city  council,  or  of  any  county 
court  or  commission  or  body  charged 
with  the  administration  or  manage- 
ment of  the  affairs  of  any  county, 
or  any  executive  officer  or  member 
of  an  executive  department  of  any 
city,  town  or  county  in  this  state, 
or  any  member  of  any  boerd  or  com- 
mission charged  with  the  administra- 
tion or  management  of  any  charity 
or  fund  of  a public  nature,  by 
whatever  name  the  same  may  be  called, 
shall  knowingly  and  without  authority 
of  law  vote  for  the  appropriation, 
disposition  or  disbursement  of  any 
money  or  property  belonging  to 
any  such  city,  town,  county,  charity 
or  fund,  or  any  subdivision  of  any 
such  city,  town  or  county,  to  any 
use  or  purpose  other  than  the 
specific  use  or  purpose  for  which 
the  same  v.as  devised,  appropriated 
and  collected,  or  authorized  to  be 
collected  by  law,  or  shall  knowingly 
aid,  devise  or  promote  the  appropria- 
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tion,  disbursement  or  disposition 
of  any  such  money  or  property,  for 
any  purpose  not  directed  and 
warranted  by  law,  and  such  illegal 
appropriation,  disbursement  or 
disposition  be  in  fact  effected, 
every  person  so  offending  against 
the  provisions  of  this  section  shall 
be  deemed  and  taken  to  have  feloniously 
embezzled  end  converted  to  his  own 
use  such  money  or  property;  * * *" 


CUHlU.  U^lUiM 


'.7e  have  searched  the  statutes  diligently  regarding 
powers  and  duties  of  the  county  court  and  cannot  locate  any 
statute  which  gives  the  county  court  authority  to  make  the 
donation  or  gratuity  to  the  unfortunate  deputy  who  was  injured 
in  line  of  duty,  either  expressly  or  impliedly,  however 
commendable  the  attitude  of  the  members  of  the  county  court 
may  be. 


We  further  fortify  our  conclusion  by  reminding  you  of 
the  County  Budget  ^.ct  (Laws  of  lio.  1933,  pp  340-346)  wherein 
expenditures  of  the  county  are  classified  in  six  different 
classes,  five  of  which  are  definite  as  to  the  nature  of  the  ex- 
penditures, the  sixth  being  a class  which  can  only  be  resorted 
to  after  the  other  five  classes  have  been  provided  for,  their 
priority  having  been  sacredly  preserved  and  there  being  no 
outstanding  warrants  of  previous  years  in  existence.  Thus  it 
may  be  said  that  the  existence  of  the  County  budget  Act  is  an 
additional  reason  why  the  county  court  cannot  make  the  donation, 
and  the  last  paragraph  of  _>ection  8 thereof  (i,avs  of  lio.  1933, 
p.  346)  subjects  the  officer  issuing  the  warrant  to  an  action 
upon  his  official  bond. 


Respectfully  submitted, 


OLLIVRH  K.  NOLjSN, 
assistant  Attorney  General. 


3’osn  v.  Aoi  i , Jr . , 

(acting ) attorney  General. 


OWNjaB 


COUNTY  7/ARRANT3:  (1)  County  officer  is  not  permittee,  to  buy  or 
speculate  in  county  warrants  of  any  class;  (2)  county  officer  is 
entitled  to  interest  on  county  warrant  from  date  of  presentation  to 
date  of  payment;  (3)  county  officer  cannot  have  warrants  issued  to 
him,  protested  to  himself  and  mail  his  check  or  cash  to  state  hospital; 
(4)  accounts  for  patients  in  state  hospitals  are  paid  by  warrants 
made  out  to  treasurer  of  hospital. 
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Hon.  H.  Glenn  eber, 
rrosecuting  attorney, 
Jefferson  County, 
Hillsboro,  Missouri. 


Dear  ->ir: 


This  department  is  in  receipt  of  your  letter  of 
February  25  requesting  an  opinion  as  to  several  questions  in 
connection  with  officers  speculating  in  county  warrants.  The 
first  portion  of  your  letter  is  as  follows: 

"Publicity  recently  given  the 
cases  of  George  L.  Barham,  sheriff 
and  it.  Kip  Briney,  Treasurer- 
Collector,  respectively  of  otoddard 
County,  have  occasioned  consid- 
erable inquiry  in  this  county  as 
to  the  exact  and  lawful  method  of 
handling  county  warrants,  end 
prompts  me  to  seek  rulings  from 
you  on  the  following  questions 
which  have  arisen;" 

(For  convenience  we  shall  attempt  to  answer  your  questions  numer- 
ically as  contained  in  your  letter) 

I 

"Is  a county  officer  permitted  to 
purchase  for  investment  any  county 
warrants?  If  so,  what  class  of 
warrants  are  permitted?" 

Section  3955,  H.o.  Ho.  1929  relates  to  the  purchasing, 
buying,  trading  for,  any  fee  or  warrant,  either  directly  or 
indirectly,  by  clerks,  deputies  and  officers  of  any  court;  said 
section  is  as  follows: 
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"It  3hall  be  unlawful  for  the 
clerk  of  any  court,  or  his  deputy, 
or  any  person  In  his  employ,  or 
any  person  for  him,  or  any  other 
officer  of  any  court,  to  buy  or 
purchase,  or  trade  for,  directly 
or  indirectly,  any  fee  taxed  or 
to  be  taxed  as  costs  in  the  court 
of  which  he  is  clerk  or  officer, 
or  of  any  other  court  in  this 
state,  or  any  county  warrant,  at 
less  than  par  value,  which  may  be 
by  lav  due  or  become  due  to  any 
person  by  or  through  any  such 
oourt;  and  it  shall  be  unlawful 
for  any  cr'vr.ty  clerk,  circuit 
clerk,  recorder,  or  any  other  offi- 
cer of  any  court,  or  his  deputy, 
or  any  person  in  his  employ,  to 
charge,  collect  or  receive  less 
fee  for  hi3  services  than  is  pro- 
vided by  lav." 


Section  4094,  R.3.  ILo.  1929  relates  to  officers  speculating 
in  county  warrants,  and  is  as  follows: 

"Jvery  clerk  of  a court  of  record, 
sheriff,  marshal,  constable, 
collector  of  public  revenue,  or 
deputy  of  any  such  officer,  or  a 
judge  of  a county  court,  prosecut- 
ing attorney  or  county  treasurer, 
who  shall  traffic  for  or  purchase 
at  less  than  the  par  value  or 
speculate  in  any  county  warrant 
issued  by  order  of  the  county 
court  of  his  county,  or  in  any 
claim  or  demand  held  against  such 
county,  shall  be  adjudged  guilty 
of  a misdemeanor,  and  shall,  upon 
conviction,  be  punished  by  fine 
not  less  than  twenty  nor  more 
than  fifty  dollars." 

Your  question  contains  the  words  "purchase  for  investment"— 
section  3955,  supra,  U3es  the  words  "or  any  county  warrant,  at 
less  than  par  value",  while  section  4094,  supra  uses  the  words 
"who  shall  traffic  for  or  purchase  at  less  than  par  value  or  specu- 
late in  any  county  warrant".  We  are  unable  to  locate  any  decision 
wherein  prosecutions  have  been  conducted  under  these  sections,  exc 
in  the  oase  of  3tate  v.  Wilson,  130  Mo.  app.  151,  the  court  does 
not  define  the  elements  of  the  crime  but  holds  that  the  evidence 
was  insufficient  to  convict  and  for  that  reason  alone  reversed  the 
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case. 


In  the  ceae  of  otate  ex  rel.  v.  Meibert,  130  Mo.  202,  the 
question  of  a mandamus  against  the  jtate  Auditor  to  compel  him  to 
audit  certain  costa  in  a case  res  involved.  rhe  court  held  that  a 
county  officer  could  not  maintain  an  action  as  an  assignee 
because  said  county  officer  could  not  validly  purchase  any  part  of 
the  fees.  i'he  court  said  (l.c.  221-222 j i 


"ah  additional  reason  occurs  for  the 
rejection  of  the  claim  in  question. 

It  stands  conceded  on  the  pleadings 
and  record  herein,  fthat  J »L.  Lev-house, 
the  prosecuting  attorney  of  Laclede 
county,  i 8 an  interested  party  in 
said  fees.*  Nor,  rhen  did  that  interest 
accrue?  Was  it  prior  or  subsequent  to 
his  election  as  prosecuting  attorney? 

We  can  take  judicial  notice  of  who 
were  elected  officers  at  the  general 
election  in  1692,  and  such  notice 
embraces  those  who  were  elected  to 
various  official  positions  in  Laclede 
County  in  that  year.  Among  that 
number  is  J.^.  -ewhouse,  then  elected 
prosecuting  attorney.  1 Cireenl.  If, 

(14  -id.), .sec.  6,  and  cases  cited; 
Hlmmelmann  v.  Eeadley,  44  Cal.  213; 
ftegland  v.  .ynn's  Adm'r.,  37  *la.  32; 

Wade,  Notice  (2  Id.)  sec.  1412.  And 
where  the  Judicial  memory  is  at  fault, 
it  may  resort  to  documents  of  reference.’ 

1 Greenl . , 3Upra . fuming  to  one  of 
these,  we  find  that  J.n.  Lewhouse  *as 
elected  prosecuting  attorney  at  the 
general  election  in  that  year.  Lesueur’s 
Manual,  1893-4,  152. 

"Under  the  public  statute  which  will  also 
be  judicially  noticed,  he  entered  on  the 
duties  of  his  office  on  the  first  day  of 
January  ne^.t  after  his  election, 

1899,  S8C.  022.  fuming  then  to  the 
alleged  supplemental  fee  bill,  we  find  that 
a portion  of  the  costs  or  fees  therein 
mentioned  accrued  at  the  January  term, 

1893.  And  as  the  answer  of  relators' 
alleges  that  they  are  the  owners  of  ell 
the  fees  in  question,  it  would  seem  that 
under  the  provisions  of  section  3751, 
devised  statutes,  1889,  Newhouse  could  not 
validly  purchase  any  portion  of  the  fees 
which  accrued  after  his  induction  into 
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office.  as  to  that  portion, 
certainly  no  mandamus  should  lie 
so  far  as  iie  is  concerned,  because 
mandamus  requires  the  doing  of  a 
specific  thing,  something  which  can 
neither  be  diminished,  helved, 
quartered,  nor  otherwise  subdivided. 
Besides,  it  was  the  duty  of  relators, 
especially  after  making  that  fee 
bill  a part  of  their  answer,  to 
make  it  plain  that  none  of  their 
number  was  incompetent  to  become  a 
purchaser  or  co-assignee  of  the  fee 
bill.” 


lections  3955  and  4094,  supra,  have  remained  on  our 
statute  books  unchanged  for  a number  of  years,  end  it  is  our 
opinion  that  when  the  legislature  passed  the  two  statutes,  it 
had  in  mind  to  prevent  the  temptation  and  the  possibility  of 
fraud  and  corruption  on  the  part  of  county  officers  by  virtue 
of  their  positions,  and  that  it  was  the  purpose  of  the  legisla- 
ture to  prohibit  a county  officer  from  in  any  wise  purchasing 
or  becoming  the  assignee  of  a county  warrant.  It  is  therefore 
the  opinion  of  this  department  that  no  county  officer  can  buy, 
traffic  in,  speculate,  invest  in,  or  become  in  any  wise,  either 
directly  or  indirectly, interested  in  any  class  of  county 
warrants  during  his  term  of  office. 


II 

'ho&y  he  retain  his  individual 
salary  warrant  and  have  same 
protested  to  hiiaV" 

We  find  nothing  in  the  statutes  which  would  prevent  an 
individual  from  using  or  disposing  of  his  salary  warrant  as  he 
sees  fit.  Section  12171,  tf.S.  Mo.  1929  relates  to  the  presents 
tion  of  warrants,  and  is  as  follows: 

"No  county  treasurer  in  this  state 
shall  pay  any  warrant  drawn  on 
him  unless  such  warrant  be  presented 
for  payment  by  the  person  in  whose 
favor  it  is  drawn,  or  by  hi3  assignee, 
executor  or  administrator;  and  when 
presented  for  payment,  if  there  be 
no  money  in  the  treasury  for  that 
purpose,  the  treasurer  shall  so  cer- 
tify on  the  back  of  the  warrant  and 
shall  date  and  subscribe  the  same." 
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In  the  case  of  oklnner  v.  Platte  County,  22  Mo.  l.c. 

436,  the  Court  said: 

"The  question  here  is,  will  an 
allowance  against  a county  In 
favor  of  an  individual  bear  int- 
erest before  the  warrant  against 
the  county  has  been  presented  to 
the  county  treasurer  for  payment, 
and  the  treasurer's  endorsement 
thereon,  showing  that  payment  wa3 
not  made  because  there  were  no 
funds  in  the  treasury  to  pay  the 
demand?  TYe  think  not.  In  order  to 
draw  interest,  the  warrant  for  the 
allowance  must  be  made  out  and 
presented  for  payment  to  the  treas- 
urer; if  he  has  funds  to  pay  with, 
he  pay3  the  warrant  without  interest; 
if  he  has  no  funds  to  pay  with,  'he 
shall  so  certify  on  the  back  of  the 
warrant,  date  end  subscribe  the 
same.'  (rt.C.  1645,  p.  311,  sec.  6) 

From  this  date  the  warrant  will 
bear  interest.  Here,  the  plaintiffs 
claimed  their  demand  against  the 
county  of  Platte  in  1651;  the  county 
court  allowed  them  four  hundred 
dollars;  they  were  dissatisfied  with 
the  court  for  allowing  no  more,  and 
refused  to  accept  a warrant  for  the 
sum  thus  allowed  them.  In  March, 

1855,  they  moved  the  county  court  to 
grant  them  a warrant  for  the  said 
allowance  of  ;,400,  together  with 
interest  thereon  from  the  date  of 
said  allowance.  This  the  court  refused 
to  do,  so  far  only  as  respected  the 
interest.  The  plaintiffs  appealed  to 
the  Circuit  Court;  that  court  sustained 
the  county  court,  deciding  that  plain- 
tiffs were  not  entitled  to  interest. 

The  plaintiffs  moved  for  a new  trial, 
and  being  overruled,  they  excepted, 
and  bring  the  case  here." 


In  view  of  th8  above  decision,  it  is  our  opinion  that 
the  individual  warrant  of  a county  officer  may  be  presented, 
and  if  there  are  not  sufficient  funds  to  pay  it,  he  is  entitled 
to  interest  from  the  date  of  presentation,  the  same  as  any  other 
holder  of  a warrant. 
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III 

"Is  it  lawful  for  a county  officer 
desiring  county  warrants  for  invest- 
ment, to  have  its  Class  1 warrants 
(hospital  and  eleemosynary)  issued 
to  him,  protested  to  hiraself  and  in 
turn  mail  the  hospital  his  cash  or 
check  to  cover  the  account?  Y/ould 
the  county  court  or  county  clerk 
sanctioning  such  procedure  be  legally 
liable  and  if  so,  to  what  extent?" 

In  view  of  our  conclusion  under  Hart  I of  this  opinion 
and  the  authorities  therein  cited,  it  is  the  opinion  of  this  de- 
partment that  no  County  officer  may  have  warrants  issued  to  him 
und  r Class  1 of  the  County  nudge t Act,  protested  to  himself 
and  In  turn  mail  the  state  hospitals  his  check  or  cash  to  cover 
the  account.  This,  we  deem  to  be  a flagrant  violation  of  oec. 
4094,  supra,  end  what  we  have  said  under  Hart  I would  apply  to 
this  question  too. 

aIso,  section  12170,  R.o.  ido.  1929  provides: 

"dvery  such  warrant  shall  be  drawn 
for  the  ’"hole  amount  ascertained  to 
be  due  to  the  person  entitled  to 
the  same,  ***** 

It  is  clear  that  this  section  means  that  only  persons  who  are 
legally  entitled  to  have  claims  against  the  county  allowed  may 
draw  the  warrants. 

It  is  our  opinion  that  if  the  county  court  or  the  county 
clerk  shall  sanction  or  participate  in  such  procedure,  knowing  at 
the  time  that  it  is  illegal,  such  officers  may  become  liable  to 
prosecution  under  factions  4094  and  3953,  supra. 


IV 

"Is  there  any  regular  lawfully 
recognized  method  of  procedure  in 
regard  to  the  issuance  and  payment 
of  Class  1 warrants?  dhould  they 
not  either  be  Issued  to  the  party 
presenting  statement  for  payment,  or 
to  the  county  treasurer,  sent  to  the 
latter's  office  with  copy  of  original 
statement  attached  or  information 
showing  who  is  to  receive  payment  for 
the  warrant?" 
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section  8636,  A.*j.  Mo.  1929  nas  repealed  by  the  Legis- 
lature in  1935  and  a r.er  section  enacted,  which  now  reads  as 
follows  (Laws  of  Lio.  1935,  p.  388): 

"The  several  county  courts  shall 
have  po-er  to  send  to  a state 
hospital  such  of  their  insane  poor 
as  may  be  entitled  to  admission 
thereto.  The  counties  thus  sending 
shall  pay  seal -annually,  in  cash, 
in  advance,  such  sums  for  the  support 
and  maintenance  of  their  insane  poor, 
os  the  board  of  managers  may  deem 
necessary,  not  exceeding  six  dollars 
1^6.00)  per  month  for  each  patient; 
and  in  addition  thereto  the  actual 
cost  of  their  clothing  and  the 
expense  of  removal  to  and  from  the 
hospital,  and  if  they  shall  die  therein, 
for  burial  expenses;  and  in  case  such 
insane  poor  shall  die  or  he  removed 
from  the  hospital  before  the  expira- 
tion of  six  months,  it  shall  be  the 
duty  of  the  managers  of  such  hospital 
to  refund,  or  cause  to  be  refunded, 
the  amount  that  may  be  remaining  in 
the  treasury  of  such  hospital  due  to 
the  county  entitled  to  the  same;  and 
for  the  purpose  of  raising  the  sum 
of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are 
hereby  expressly  authorized  and  empow- 
ered to  discount  and  sell  their  warrants, 
issued  in  such  behalf,  whenever  it 
becomes  necessary  to  raise  said  moneys 
so  provided  for.1* 

t 

The  original  section  contained  this  provision:  "..aid  state 
hospitals  are  hereby  expressly  prohibited  from  receiving  any 
county  warrant  in  payment  of  any  such  sum  as  may  be  due  by  this 
section.'*  The  new  section,  you  will  note,  contains  no  such  pro- 
vision. 

section  8642,  H.G.  Lo.  1929  provides: 

"The  superintendent  shall,  under  the 
direction  of  the  managers,  cause,  once 
in  every  six  months,  to  be  made  out 
and  forrarded  to  any  county  court 
which  may  send  to  a 3tate  hospital  ^n 
insane  poor  person,  an  exact  account 
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of  the  3um  due  and  owing  by 
such  court  on  account  of  such 
insane  person,  Raid  court,  at 
it3  first  session  thereafter, 
shall  proceed  to  allor,  and 
cause  to  be  paid  over  to  the 
treasurer  of  such  state  hospital, 
the  amount  of  said  account." 

Under  the  terras  of  ^action  8642,  supra,  when  accounts  are 
received  by  the  county  court  for  individual  patients  confined  in 
state  hospitals,  it  is  their  duty  to  allow  the  amount  and  to  pay 
the  same  to  the  treasurer  of  the  hospital,  and  it  is  therefore 
our  opinion  that  it  i3  the  duty  of  the  clerk  to  make  out  the 
warrant  to  the  treasurer  of  the  hospital. 


Respectfully  submitted. 


OLLIVisfl  KOLJSN, 

assistant  attorney  General. 


APPROVED: 


JCHIi  ■.  iiCiFlwR:,  Jr.  , 
(Acting)  .ttorney  General. 
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I 


\ 


Hon.  H.  GHenn  Weber 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Mr.  Weber: 

Your  communication  of  recent  date  Is  acknowledged 
therein  you  request  an  opinion  on  the  following  matter: 

"Considerable  ouestlon  has  arisen  on 
the  rent  problem  In  connection  with 
sale  of  delinquent  property  under  secti  n 
9964a  of  the  1933  Act. 

When,  If  ewer.  In  your  opinion  must  the 
owner  of  a homestead  begin  to  pay  rent 
to  a purchaser  at  a tax  sale  under  the 
above  mentioned  section? 

And,  when  must  the  owner  of  a tract,  not 
a homestead,  begin  to  pay  rent  on  the 
tract  to  the  purchaser  at  a tax  sale? 

The  section  mentioned  seems  somewhat 
ambiguous,  especially  In  the  event  of  a 
sale  of  a homestead,  and  your  early 
opinion  on  the  rent  question  will  be 
greatly  appreciated." 

3eotlon  9954a,  page  434,  Laws  of  Missouri  1933,  pro- 
vides in  part  as  follows: 
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"The  purchaser  of  any  tract  or 
lot  of  land  at  sale  for  delinquent 
taxes,  homesteads  excepted,  shall 
at  any  time  after  one  year  from  the 
date  of  sale  be  entitled  to  the 
Immediate  possession  of  the  premises 
so  purchased  during  the  redemption 
period  provided  for  In  this  act, 
unless  sooner  redeemed;  provided 
however,  any  owner  or  occupant  of  any 
tract  or  lot  of  land  urohased  may 
retain  possession  of  said  premises 
by  making  a written  assignment  of, 
or  agreement  to  pay,  rent  certain  or 
estimated  to  accrue  during  such 
redemption  period  or  so  much  thereof 
as  shall  be  sufficient  to  discharge 
the  bid  of  the  purchaser  with  Interest 
thereon  as  provided  In  the  certificate 
of  purchase*. * * * *" 

By  %he  specific  provisions  of  the  first  two  llneB 
of  the  above  section  It  will  be  noted  that  homesteads  are 
"excepted"  from  the  provisions  of  thrt  part  of  the  section. 
This  can  mean  but  one  thing,  to- wit,  that  If  the  certificate 
of  purchase  covers  a homestead  the  holder  Is  not  entitled 
to  nossessicn  during  the  redemption  period  and  consequently 
the  owner  of  the  land  Is  required  to  nay  no  rent  during 
the  redemption  period.  So  much  for  the  law  as  It  apolles 
to  homesteads. 

In  the  event  a certificate  of  purchase  covers  land 
which  Is  not  the  homestead  of  the  taxpayer  the  provisions 
of  Section  9954a  heretofore  referred  to  are  applicable, 
to-wit,  after  one  year  from  the  dr te  of  the  sale  the  holder 
of  the  certificate  may  demand  and  obtain  possession  of 
the  land  covered  by  the  certificate.  If  the  holder  of  the 
certificate  of  mrchase  demands  possession  of  the  premises 
at  any  time  after  one  year  from  the  dte  of  the  sale  the 
ownnr  of  the  land  may  then  enter  into  an  agreement  with 
the  holder  of  the  certificate  of  purchase  to  pay  said  holder 
the  estimated  rent  to  accrue  or  may  make  an  assignment 
of  the  rent  which  is  to  accrue  during  the  balance  of  the 
redemption  period  and  thus  keep  possession  of  the  land. 

Of  course,  if  the  holder  of  the  certificate  of  purchase 
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does  not  demand  possession  of  the  property  there  Is  no 
obligation  upon  the  owner  to  make  any  agreement  to  pay  rent 
or  to  make  an  assignment  of  the  rent.  In  this  connection 
I desire  to  call,  attention  to  the  provisions  of  the  next 
to  the  lest  sentence  of  said  section  9954a  which  provides 
as  follows: 


“Any  rent  collected  by  the  purchaser, 
his  heirs  or  assigns,  shall  operate 
as  a payment  upon  the  amount  due  the 
holder  of  such  certificate  of  purchase, 
and  such  amount  or  amounts,  together 
with  the  date  paid  and  by  whom  shall  be 
endorsed  as  a credit  upon  said 
certificate,  and  wh  oh  said  suras  shall 
be  taken  into  consideration  in  the 
redemption  of  such  land,  as  provided 
for  in  this  act." 


Any  rent  received  during  the  redemption  period  must 
therefore  be  credited  upon  the  certificate  of  purchase. 


CONCLUSION. 


From  the  foregoing  it  is  the  oolnlon  of  this  office 
that  if  the  land  covered  by  the  certificate  of  purchase  is 
a homestead  the  holder  of  the  certificate  is  not  entitled 
to  possession  of  the  land  during  the  redemption  period  and 
consequently  there  is  no  obligation  upon  the  owner  to  pay 
rent  during  such  period,  but  if  the  land  covered  by  the 
certificate  is  not  a homestead  the  holder  is  entitled  to 
possession  thereof  after  one  y ear  from  the  date  of  sale, 
and  after  demand  for  possession  the  ovmer  may  defeat  such 
po  session  by  entering  into  an  agreement  to  pay  or  an  assign- 
ment of  the  rent  est'm  ted  to  accrue  or  to  be  due  during 
such  redemption  period,  in  which  1 tter  event  the  amount 
of  rent  receiver  must  be  applied  as  a credit  upon  the 
certificate  of  purchase. 


Respectfully  submitted. 


tXG.  WALTNLR,  Jr., 


APPROVED: 


As  1st  nt  Attorney  General 


JOHN  W.  HOFFMAN,  Jr., 
(Acting)  Attorney  General 


OFFICERS  - A person  holding  a civil  office  may  also  at  the  same 
time  hold  a military  office  within  this  State,  and 
receive  compensation  from  the  State  from  both  office 


September  25,  1936 

Q'^ 


Judge  Ray  E.  Wat eon 
Elvis  ion  No.  1 

C'rcult  Court,  Jasper  County 
Webb  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  you r letter  of 
recent  date  wherein  you  have  questioned  our  ruling  under 
date  of  August  15,  1933  relating  to  whether  a State  of- 
ficer can  receive  a salary  from  a State  Department  and 
at  the  some  time  receive  compensation  from  the  State  Fair 
Board . 


The  question  as  presented  in  cur  ruling  above  men- 
tioned is  different  from  the  question  you  have  presented 
in  that  our  previous  ruling  turns  upon  persona  holding  two 
civil  offices,  contradistinguished  from  those  holding 
mil  tsry  offices,  and  in  this  opinion  we  in  nowise  overrule 
our  opinion  under  date  of  August  15,  1933. 

Briefly,  the  question  you  have  rr  ocounde  i is,  whether 
a civil  officer  can  at  the  same  time  hold  an  office  in  the 
state  militia  and  be  entitled  to  compensation  for  his  ser- 
vice in  the  latter  office  even  though  such  compensation  ac- 
crues at  the  time  of  that  of  the  civil  office. 

In  the  course  of  this  opinion  we  have  not  deemed  It 
proper  to  discuss  the  questions  which  might  arise  under 
certain  contingencies,  nor  have  we  deemed  it  necessary  in 
support  of  the  conclusion  reached  to  discuss  the  lncom- 
patabillty  of  offices,  os  it  appears  from  the  number  of 
cases  read  that  the  courts  have  invariably  contented  them- 
selves regarding  the  Inconsistencies  or  incomnatability  of 
offices  with  the  specific  facts  as  presented  in  those  cases. 
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Under  the  provisions  of  Article  IX,  Section  18  of 
the  Constitution  of  Missouri,  relating  to  when  no  person 
may  hold  two  offices,  it  reads  as  follows: 

"In  cities  or  counties  having  more  than  two 
hundred  thousand  inhabitants,  no  person  shall, 
at  the  same  time,  be  a state  officer  and  an 
officer  of  any  county,  city  or  other  munici- 
pality; and  no  erson  shall,  at  the  same  time, 
fill  two  municipal  offices,  either  in  the  same 
or  different  municipalities;  but  this  section 
shall  not  anply  to  notaries  public.  Justices 
of  the  peace  or  officers  of  the  militia*" 


You  will  note  that  the  above  constitutional  provision 
prohibits  a state  officer  (meaning  a civil  officer)  In  cities 
and  counties  having  more  than  two  hundred  thousand  Inhabi- 
tants from  holding  any  office  in  any  county,  city  or  munici- 
pality. It  prohibits  any  person  from  holding  two  offices  at 
the  same  time  In  the  same  municipality.  It  further  restricts 
a person  from  holding  an  office  in  one  municipality  and  at 
the  same  time  holding  an  office  in  another  municipality.  This 
constitutional  provision  specifically  exempts  notaries  public, 
justices  of  the  peace,  and  officers  of  the  militia. 

Under  the  provisions  of  Article  IV,  Section  12  of  the 
Constitution  of  the  State  of  Missouri  It  orovldes: 

"No  Senator  or  Hepresentative  shall,  during 
the  terra  for  which  he  shall  have  been  elected, 
be  appointed  to  any  office  tinder  this  State, 
or  any  municipality  thereof;  and  no  member 
of  Congress  or  person  holding  any  lucrative 
office  under  the  United  States,  or  this  State, 
or  any  municipality  thereof  (militia  officers. 

Justices  of  the  peace  md  notaries  public  ex- 
cepted), shall  be  eligible  to  either  house  of 
the  General  Assembly,  or  remain  a member  thereof, 
after  having  accepted  any  such  office  or  seat 
In  either  house  of  Congress." 


The  above  constitutional  provision  also  exempts 
militia  officers,  justices  of  the  roace  and  notaries  public 
from  being  appointed  to  any  other  office  In  this  State. 


Judge  Ray  E.  Watson 


-3- 


deptember  25,  1936 


In  the  case  of  Grade  vs.  St.  Louis,  213  Mo.,  l.c. 

394,  the  court.  Is  discussing  who  la  a public  officer,  said: 

" If,  however,  the  question  be  referred  to 
the  more  general  definition  of  public  office, 
the  result  would  be  the  same.  For  instance, 
McFarlane,  J.,  in  State  ex  rel.  v.  Bus,  135 
Mo.,  l.c.  332,  declares  the  stun  of  the  mat- 
ter to  be  'that  if  an  officer  receives  his 
authority  from  the  law  and  discharges  some 
of  the  functions  of  government  he  will  be  a 
public  officer.'  An  office  has  been  defined 
as  'a  special  trust  or  charge  created  by 
competent  authority*  - more  tersely  still, 

'a  public  office  Is  a public  trust.'  His 
oath,  his  bond,  his  liability  to  be  called 
to  account  as  a public  offender  for  mis- 
feasance or  non-feasance,  the  tenure  of  his 
position,  etc.,  have  been  said  to  be  indicia 
of  a public  officer.  (State  ex  rel.  v.  May, 
supra;  Throop  v.  Langdon,  40  Mich.  632.) 

And  the  general  doctrine  Is  that  the  idea 
of  office  clearly  embraces  the  ideas  of 
tenure,  duration,  fees  or  emoluments,  rights 
and  powers  as  well  ns  that  of  duty.  (6 
.Y.orcs  end  Phrases,  p.  4923.)  It  has  been 
aptly  said  that  the  true  test  of  public 
office  is  'that  It  is  a parcel  of  the  ad- 
ministration of  government'.  (2  Bouv.  L. 

Diet.,  Tit.  'Officer.')  " 


In  the  case  of  the  United  States  vs.  American  Brewing 
Company,  296  Fed.  Rep.,  l.r«  776,  the  court  in  discussing  the 
word  "of fleer”,  said: 

"The  word  'officer'  Is  a term  a plied  Indis- 
criminately to  constables  anc  patrolmen,  as 
well  as  to  those  who  fill  offices  of  the 
highest  dignity  and  importance.  Ihe  word 
'civil'  is  com  only  use-.  to  distinguish 
those  who  are  in  the  public  service  but  not 
of  the  'military'." 


Under  the  Constitution  of  Missouri,  Article  XIV, 
Section  6,  relating  to  the  oath  of  officers,  whether  civil 
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or  military.  It  provides: 

"All  officers,  both  civil  and  military,  under 
the  authority  of  this  State,  shall,  before 
entering  on  the  duties  of  their  respective 
offices,  take  and  subscribe  an  oath,  or  af- 
firmation, to  support  the  Constitution  of 
the  Unite.*  States  and  of  this  State,  and  to 
demean  themselves  faithfully  in  office*" 


The  above  provision  requires  that  all  officers, 
whether  civil  or  military,  shall  take  and  subscribe  to 
an  oath  before  entering  upon  the  duties  of  their  respective 
offices. 


In  the  case  of  Ex  parte  Dailey,  246  S*  W.  91,  the 
relator  mace  application  to  the  66th  Judicial  district  court 
of  the  State  of  Texas  for  a writ  of  habeas  corpus  to  relee se 
him  from  an  order  made  by  said  court  committing  the  relator 
for  contempt  in  refusing  to  testify  as  a witness  before  the 
grand  jury.  It  was  claimed  by  the  r elator  that  the  district 
Judge  had  vacated  his  office  by  having  accept  ed  a commission 
as  captain  In  the  national  guard  of  the  State  of  Texas  and 
was  therefore  without  any  authority  to  enter  an  order  adjudging 
relator  guilty  of  contempt. 

The  facts  reveal  that  the  Honorable  Horton  B.  orter  was  t 
duly  elected  and  qualified  Judge  of  the  66th  Judicial  district 
on  December  1,  1918,  and  that  on  or  about  the  30th  day  of 
December,  1921,  while  serving  as  such  district  Judge,  he  ac- 
cepter an  appointment  in  the  national  guard  of  the  State  of 
Texas  and  was  commies  Toned  by  the  Governor  as  Captain  in  the 
national  guard.  As  district  Judge,  he  received  the  sum  of 
£4, 000.00  per  year,  and  as  captain  in  the  national  guard 
was  entitled  to  receive  as  compensation  for  his  services 
the  sum  of  ,6.60  for  each  drill  night  that  not  less  than 
sixty  per  cent  of  the  enlistment  of  the  company  of  which 
he  was  oaf  tain,  shall  assemble  for  drill.  He  was  also  en- 
titled to  compensation  in  the  amount  of  .240.00  per  ennum 
as  custodian  and  caretaker  of  all  property  that  was  issued 
to  him  as  captain  of  his  company  by  the  State  of  Texas. 

The  court.  In  discussing  the  difference  between  a 
civil  officer  and  a military  officer,  said: 

"No  civil  office  within  this  state  Is  provided 
for  a term  correa pond Ing  with  that  as  fixed 
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for  officers  of  the  National  Guard  as  con- 
tained in  the  foregoing  article.  Article  4, 
Section  7,  of  our  Constitution,  provides: 

'He  (the  governor)  shall  be  commander  in 
chief  of  the  military  forces  of  the  state, 
except  when  they  are  called  into  actual  ser- 
vice of  the  United  States.  He  shall  have 
power  to  call  forth  the  Militia  to  execute 
the  laws  of  the  state,  ' etc* 

"The  military  forces  referred  to  In  the  above- 
quoted  article  are  the  National  Guard  and  the 
reserve  Militia.  Rev.  Stat.  title  91,  chap.  1. 
The  state  has  no  other  military  forces,  and 
these  are  the  only  military  forces  In  the 
state  that  ore  liable  to  be  called  Into  the 
service  of  the  nited  States.  The  statute 
further  classifies  these  military  forces 
into  the  active  and  reserve  Militia.  Rev. 

Stat.  1911,  art.  5764,  chap.  3,  title  91, 
defines  the  status  and  regulates  the  authority 
and  duties  of  the  members  of  the  Texas  National 
Guard.  Throughout  the  chapter  ana  th6  entire 
title,  membership  in  the  organization  Is 
referred  to  as  'military  service; ' the  mem- 
bers are  classified  as  'officers'  and  'en- 
listed men;'  the  company,  regiment,  etc., 
are  called  'military  organizations.'  The 
organization  is  required  to  conform  as 
nearly  as  possible  with  that  of  the  Army  of 
the  United  States,  and  the  discipline  conforms 
generally  to  that  of  the  Army  of  the  United 
States.  Article  5860,  Rev.  Stat.,  declares 
articles  of  war  by  which  the  'military  forces 
of  this  state  shall  be  governed,'  and  to  which 
all  officers  and  privates  are  made  amenable 
and  under  which  they  are  to  be  tried  by  court- 
martial.  Articles  of  War,  35.  All  through 
the  title  relating  to  the  National  Guard  ap- 
pears a constant  recognition  that  a 'civil 
officer*  is  different  and  distinct  from  an 
'officer*  of  the  National  Guard." 


The  court  held  that  the  district  Judge  did  not  vacate 
the  office  by  the  acceptance  of  s commission  in  the  national 
guard,  for  the  reason  that  he  had  not  been  called  Into  active 
duty  or  service  of  the  United  States. 
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Section  13873,  R.  £•  Mo.  1929,  provides  as  follows: 

"The  military  council  shall  have  power  to 
fix  the  pay  and  allowance  of  officers  and 
enlisted  men  placed  on  duty  under  the  pro- 
visions of  this  ohapter;  Provider,  however, 
that  such  pay  and  allowances  shall  not  ex- 
ceed that  of  officers  and  enlisted  men  of 
the  regular  army  of  like  grade;  and  pro- 
vided further,  that  this  section  shall  not 
be  construed  to  authorize  any  expenditure 
Tjy  the  s'taTe  TSeyond  the  sum  appropriated 
Tor  military  purposes . h ' " 


CONCLUSION. 


In  light  of  the  above.  It  is  the  opinion  of  this  de- 
partment that  a person  holding  a civil  office  may  also  at 
the  same  time  hold  a military  office  within  this  state, 
and  receive  compensation  from  the  state  from  both  offices. 


Respectfully  submitted. 


RU»‘  Sj.LL  C.  STONE 

Assistant  Attorney  General 


A rROVlDl 


John  . h6p>:/.n,  Jr. 

(Acting)  Attorney  General 
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March  £6,  1936. 


Eon.  S.N.  Vest, 

Clerk  of  Circuit  Court, 
ochuyler  County, 
Lancaster,  Missouri. 


Dear  air: 


This  department  is  in  receipt  of  your  letter  of 
March  25  wherein  you  make  the  following  inquiry: 

"I  am  writing  you  in  regard 
to  change  of  venue  fees.  ^o*e 
they  accountable  or  non- 
accountable?” 


Section  11786,  Laws  of  Missouri,  1933,  p.  369,  became 
effective  on  January  1,  1935,  and  the  last  proviso  thereof  is 
as  follows: 

"Provided,  further,  that, 
until  the  expiration  of  their 
present  terms  of  office,  the 
persons  holding  the  offices 
of  Circuit  Clerks  shall  be 
paid  in  the  3ame  uanner  and  to 
the  same  extent  as  now  provided 
by  law.” 

From  that  date  fees  of  the  circuit  clerk  are  to  be  and 
have  been  governed  by  said  Section  11786,  the  pertinent  part  of 
which  is  as  follows: 


"The  aggregate  amount  of  fees 
that  any  clerk  of  the  Circuit 
Court  under  .irtlcles  2 and  3 of 
this  chapter  shall  be  allowed  to 
retain  for  any  one  year’s  service 
shall  not  in  any  case  exceed  the 
amount  hereinafter  set  out.  In 
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counties  having  a population  of 
leas  than  7,500  persons,  the  sum 
of  yl,000.00;  * * * Provided, 
that  in  any  county  wherein  the 
clerk  of  the  Circuit  Court  is 
ex-officio  recorder  of  deeds, 
said  offices  shall  be  considered 
as  one  for  the  purpose  of  this 
section;  provided,  further,  that 
clerks  of  the  Circuit  Court  shall 
be  allowed  to  retain,  in  addition 
to  the  fees  allowed  under  this 
section,  all  fees  earned  by  them 
in  cases  of  change  of  venue  from 
other  counties;  ' * * " 


Under  Jection  11814,  Laws  of  Mo.  1933,  p.  372,  it  is 
the  duty  of  the  Clerk  of  any  court  of  record  to  collect  fees, 
make  certain  reports  and  pay  over  excess  fees.  Xhe  pertinent 
part  of  said  section  is  as  follows: 

"It  shall  be  the  duty  of  the 
clerks  of  all  courts  of  record  to 
charge  and  collect,  in  all  cases, 
every  fee  accruing  to  their  offices 
under  the  provisions  of  sections 
11785,  11787  and  11788,  or  of  any 
other  statute,  except  such  fees  as 
are  chargeable  to  the  county,  and 
if  such  fees  be  not  paid  when  due 
by  the  party  liable  for  the  oayment, 
it  shall  be  the  duty  of  the  clerk 
to  forthwith  issue  a fee  bill  for 
same  and  place  such  fee  bill  in  the 
nands  of  the  sheriff  of  the  proper 
county,  who  shall  forthwith  levy  same 
on  the  persons  liable  therefor,  or 
their  sureties,  as  authorized  and 
provided  by  section  11776. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  there  is  no 
conflict  between  the  statutes  merely  because  ejection  11814,  supra, 
states  that  it  shall  be  the  duty  of  the  Clerk  to  charge  and 
collect  all  fees  under  ejections  11785,  11787  and  11788,  or  any 
other  statute,  as  Jec.  11814  only  compels  the  clerk  to  make  a 
report  of  the  fees. 
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Te  are  of  the  opinion  that  you  as  Circuit  Clerk  and 
lix-officio  Recorder  of  Deeds  of  Jchuyler  County  are  entitled 
to  a salary  of  $1,000  annually,  your  county  having  a popula- 
tion of  less  than  7500,  and  in  addition  thereto  you  are 
entitled  to  retain,  as  stated  in  ciec.  11786,  supra,  all  change 
of  venue  fees  earned  from  other  counties,  and  as  said  change 
of  venue  fees  are  in  addition  to  your  salary,  they,  therefore, 
are  not  accountable  fees. 


Respectfully  submitted. 


0LLITER  W.  UOLiiN, 

Assistant  Attorney  General. 


aPPRoVGD: 


JOHN  , ir., 

(Acting j Attorney  General. 
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COLLECTORS:  COUNTY  COURTS:  Collector  is  requirea  to  advertise 

land  for  sale  for  collection  of  delin- 
quent taxes,  ana  County  Court  can  not 
legally  justify  failure  to  do  so. 


September  4, 


Honorable  James  '/fells, 
County  Collector, 
Buchanan  County, 

Court  House, 

St.  Joseph,  i.vJ.ssouri. 


Bear  Sir: 


We  acknowledge  your  request  of  August  29th,  which 
is  as  follows: 

T,I  was  informed  today  by  the  presiding 
judge  of  the  county  court  that  the 
appropriation  for  payment  of  advertising 
for  delinquent  lands  for  sale,  would  not 
be  maue.  That  means  in  other  words  that 
publishers  would  be  advised  by  the  court 
that  they  will  not  approve  the  payment  of  the 
advertising  bill  and  also  means  that  I will 
be  unable  to  comply  with  Section  #9952  B 
Session  Acts  of  1935,  which  requires  me  to 
advertise  for  three  consecutive  weeks,  the 
final  advertisement  to  appear  at  least  15 
days  prior  to  the  first  J'ondsv  in  November. 

"I  cannot  blame  the  court,  for  last  year  at 
a cost  of  about  $2200  for  preparation  and 
advertising  said  lands,  we  finally  sold  31 
tracts  for  a total  of  2878.95,  which  as  fer 
as  the  county  revenue  is  concerned,  shows  a 
loss  of  approximately  ^2400.  This  of  course 
is  bad  business. 

"There  is  no  politics  in  this  and  there  is 
no  ill  feeling  bet  een  the  court  and  myself. 

It  is  only  a matter  of  spending  about  *6  of  the 
county's  money  in  order  to  get  ^1  in  return. 


1936. 


or 


Honorable  James  Wells 


-2 


September  4,  1936 


"I 8 there  any  wny  In  the  world  I can  keep 
from  spending  this  money  end  if  not,  what 
proceedings  must  I take  to  force  the  county 
court  to  appropriate  this  bill.** 


Section  9952b,  Laws  of  utissourl,  1935,  p.  403,  among 
other  things,  provides: 

"Ihe  county  collector  shall  cause  a copy 
of  such  list  of  delinquent  lands  and  lots 
to  be  printed  in  some  newspaper  of  general 
circulation  and  published  in  the  county,  for 
three  consecutive  weeks,  one  insertion 
weekly,  before  such  sale,  the  last  insertion 
to  be  at  least  fifteen  days  prior  to  the 
first  ^.onday  in  November.  * * * » The  ex- 
pense  of  such  printing  shall  be  paid  out  of 
the  county  treasury  and  shall  not  exceed 
the  rate  fixed  in  the  county  printing  con- 
tract, if  any,  but  in  no  event  to  exceed 
one  dollar  for  each  description,  which  cost 
of  printing  at  the  rate  paid  by  the  county 
shall  be  taxed  as  part  of  the  costs  of  the 
sale  of  any  land  or  lot  contained  in  such 
list." 

15  Corpus  Juris,  p.  562,  Section  26-1,  states  the  law 

thus: 


"One  who  asks  payment  of  a claim  against  a 
county  must  show  some  statute  authorizing 
it  or  that  it  arises  from  some  contract 
express  or  implied  which  finds  authority 
of  law.  In  other  words,  no  claims  are  charge- 
able on  a county  treasury  nor  oen  they  be 
paid  therefrom  except  such  as  the  law  imposes 
on  the  county  or  empowers  it  to  contract  for, 
either  expressly  or  as  a necessary  incident, 
and  no  officer  of  the  county  can  charge  it 
with  the  payment  of  other  claims,  however 
meritorious  the  consideration,  or  whatever 
may  be  the  benefit  the  county  may  derive  from 
them,  and  where  a statute  prescribes  that 
certain  things  shall  be  done  at  the  expense 
of  the  county  by  certain  officials  of  the 
county,  or  by  persons  designated  by  them. 
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only  such  officials  or  persons  designated 
can  put  the  county  to  expense  for  such 
items.  On  the  other  hand,  where  certain 
expenses  are  declared  by  statute  to  be 
county  charges,  a county  board  cannot  by 
resolution  or  ordinance  provide  that  such 
expenses  shall  not  be  paid  unless  incurred 
in  a particular  manner,  or  maxe  anything  a 
prerequisite  to  their  performing  the  duty 
of  auditing  such  accounts.  Services  rendered 
to  a county  in  pursuance  of  a legal  employ- 
ment, for  which  no  specific  compensation  is 
provided,  are  contingent  charges  against  the 
county.  Also,  in  the  absence  of  constitu- 
tional limitation  or  restriction,  a legislature 
may  require  a county  board  to  audit  and  pay 
a claim  for  which  no  legal  liability  existed 
on  the  part  of  the  county  previous  to  the 
passage  of  the  statute,  * * 


In  the  cese  of  Sayler  v.  Nodaway  County,  159  mo.  5£0, 
the  Supreme  Court  of  this  state  had  before  it  the  question  of 
determining  whether  the  County  ,,ras  liable  for  the  payment  of  the 
postage  which  was  necessarily  used  by  the  irobate  Judge  of  Nodaway 
County  in  the  performance  of  his  official  duties.  The  statute 
provided  that  the  necessary  expense  Incurred  by  the  Probate  Court 
"for  books,  stationery,  furniture  and  other  necessaries  for  the 
office"  shall  be  paid  by  the  County.  The  County  declined  to  pay 
this,  but  the  Supreme  Court  held  that  it  was  obliged  to  pay  it, 
saying  that  it  was  among  the  necessaries  of  the  office  within  the 
meaning  of  the  statute,  and  among  other  things,  saying,  1.  c.  524: 

"Certainly  everything  that  he  is  directed  to 
use,  ox  that  must  necessarily  be  used  in 
the  performance  of  a designated  act  or  acts 
required  to  be  performed  by  him,  should  be 
held  to  be  included  within  the  meaning  of 
that  term,  unless  something  previously  or 
subsequently  used  in  the  section  or  act  so 
providing,  should  clearly  indicate  a con- 
trary intention." 

In  that  case  the  court  held  the  County  to  be  under  the 
legal  obligation  of  paying  for  said  bill  incurred  by  the  official 
in  the  performance  of  his  duty,  and  the  statute  under  which  such 
conclusion  was  reached  did  not  in  terms  include  the  item  of 
postage  stamps. 
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In  the  Instant  case  the  statute  in  terms  requires  the 
County  to  pay  this  bill  for  advertisement  which  the  statute  requires 
the  Collector  to  place  in  the  papers,  which,  in  our  view,  is  a much 
more  decisive  coxumanu  to  the  County  Court  to  pay  this  bill  than  was 
the  command  that  was  considered  in  the  sayler  case. 

The  Collector  of  ..evenue  may  not  only  be  impelled  by  his 
desire  to  faithfully  perform  his  official  duty  to  see  that  lands 
are  properly  advertised  for  sale  in  order  to  collect  the  delin- 
quent taxes,  but  another  reason  why  he  should  be  zealous  in  seeing 
that  lands  are  advertised  according  to  the  course  set  forth  in 
the  statute  providing  for  the  snle  of  lands  for  the  collection  of 
delinquent  taxes  is  that  if  he  failed  to  so  advertise  such  lends, 
he  ,-J.tjit  be  confronted  with  difficulties  in  hie  annual  settlement 
with  the  State  Auditor,  if  tn&t  official  were  to  raise  the  question 
that  he  had  not  faithfully  advertised  such  lands  in  conformity 
with  the  requirements  of  the  statute,  ana  therefore  was  guilty  of 
a breach  of  his  bond  as  Collector  in  not  faithfully  end  punctually 
collecting  and  paying  over  the  state  revenues. 


CChCLUSI  Ob- 


it is  our  opinion  thet  it  is  the  duty  of  the  County  Collector 
of  Buchanan  County  to  advertise  the  rerl  estate  for  sale  pursuant 
to  the  terms  of  the  statute,  Laws  of  Mssouri,  1935,  nags  403,  and 
that  the  County  Court  has  no  authority  by  an  order  of  record  nade  by 
it,  nor  in  any  other  way,  to  relieve  him  of  such  duty,  nor  to  change 
or  modify  the  provisions  of  said  law  passed  by  the  Legislature, 
and  thet  the  bill  for  said  advertising  within  the  limits  prescribed 
by  said  statute,  when  incurred  by  the  Collector  in  so  performing 
hie  duty,  is  a proper  and  legal  charge  against  the  county,  and  that 
the  County  Court  is  obliged  to  pay  such  bill,  and  that  such  obliga- 
tion may  be  enforced  in  the  courts  on  their  failure  to  so  pay  it. 


Yours  very  truly. 


JhAAtt  ..AT SOU, 

assistant  Attorney  General. 


•rtJri-u  uV  JiA* : 


" 

(.H.ctinfc.)  Attorney  General. 
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OFFICIAL  BONDS: 


Members  of  the  State  Tax  Commission  required 
tc  give  bond  in  the  amount  of  $10,000  and 
payment  for  premium  for  a surety  one  cannot 
be  paid  out  of  appropriations  to  Tax  Commission 
for  operation. 


\ 


January  2,  1936. 


r 


Hon,  Andy  W.  Wilcox 
Chairman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Wilcox; 


This  is  to  acknowledge  your  letter  as  follows: 

"The  State  Tax  Commission  would 
like  an  opinion  from  your  Depart- 
ment on  the  following  subject: 

•Can  this  Department  pay  the 
premiums  on  surety  bonds  out 
of  money  appropriated  for 
operation ‘t  • 

"You  are  no  doubt  aware  that  the 
three  commissioners  of  this  Depart- 
ment are  under  .$10,000.  bond  each 
and  it  has  been  the  custom  hereto- 
fore to  pay  it  out  of  the  operation 
appropriation. " 


Section  9826,  K.  S,  Mo.,  1929,  provides  as  follows: 

"Before  entering  upon  the  discharge 
of  hi 8 official  duty,  each  member 
of  the  com-iission  shall  execute  a 
bond  payable  to  the  state  of  Mis- 
souri in  the  penal  sum  of  ten 
thousand  dollars  (.  10,000.00),  to  be 
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approved  by  the  governor,  for  the 
faithful  discharge  of  official  duties, 
and  his  official  oath,  duly  subscribed 
to,  shall  be  indorsed  upon  their 
official  bond,  which  bond  and  oath, 
when  so  executed,  shall  be  filed  in 
the  office  of  the  secretary  of  state." 


By  virtue  of  the  above  section  it  is  mandatory  upon 
each  Commissioner  of  the  Missouri  State  Tax  Commission, 
before  engaging  upon  the  discharge  of  official  duties, to 
give  a bond  in  the  amount  of  j 10,000.00  to  the  State  of 
Missouri,  and  nowhere  is  it  provided  therein  that  the  State 
of  Missouri  1 8 liable  for  payment  of  premium  if  such  is  a 
surety  bond. 

law 8 of  iiissouri,  1935,  pages  35-36,  provides  for  the 
appropriation  to  the  State  Tax  Commission  and  a reading  of 
same  shows  that  salaries  of  the  members  of  the  Commission 
are  found  under  Paragraph  "A"  for  ? rsonal  service"  and 
under  aragraph  "D"  is  specified  the  amount  to  be  expended 
for  " peration"  and  provides  as  follows: 

"D.  For  Operation: 

"General  expense;  including  communication, 
printing  and  binding,  transportation 
of  things, travel,  other  general  expense; 
material  and  supplies  consisting  of 
small  tools,  miscellaneous  supplies  and 
repairs  and  stationery  and  office 
supplies  12,850" 


You  will  note  that  the  anpropriation  for  "operations" 
to  the  Tax  Commission  does  not  include  the  payment  of  expense 
items  for  premiums  on  bonds  if  such  be  surety  bonds. 

f-Toni  the  above  it  is  our  opinion  that  if  the  Commis- 
sioners of  the  Missouri  State  Tax  Commission  give  surety 
bonds  to  comply  with  Section  9826,  supra,  that  the  premiums 
on  said  bonds  cannot  be  paid  out  of  the  appropriation  found 
in  Laws  of  Missouri,  1935,  sura. 
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Hon.  ».nay  ' . Wilcox 


In  support  of  our  concision  we  herewith  attach 
opinions  previously  rendered  by  this  Department,  dated 
June  18,  1935  and  November  5,  1935,  to  Honorable  Forrest 
^mith,  State  auditor,  and  Honorable  Roy  H.  Cherry,  State 
Inspector  of  Oils, respectively. 


Yours  very  truly. 


James  L,  HornBostel 
Assistant  Attorney-General 


A P fROVED: 


JOHN  W.  HOFFMAN,  Jr., 
(Acting)  Attorney -General 
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CITIES  THIRD  CL/* PS  «•  Persons  who  are  In  arrears  for  un- 
paid city  taxes  at  the  tine  the 
polds  closed  on  election  day  are 
ineligible  to  hold  office. 


March  6,  1936 


Honorable  T • P,  Wilkerson 
Prosecuting  Attorney  of 
Scott  County 
Benton,  Missouri 


Dear  Mr,  ttil’cerson: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  have  been  requested  by  the 
officers  of  the  City  of  Sikes- 
ton  to  ask  an  opinion  fron 
your  office  regarding  the  mean- 
ing of  Pec,  6743,  R,  S,  1929, 
referring  to  persons  elected 
to  city  offices  who  have  not 
paid  their  taxes.  The  city  of- 
ficers want  to  know  whether  it 
is  the  duty  of  the  Mayor  and 
City  Council  to  refuse  to  de- 
clare persons  elected  to  city 
offices  who  received  a majority 
vote,  but  whose  city  taxes  are 
not  paid," 

Sikeston  is  a city  having  a population  of 
5676  Inhabitants  according  to  the  United  '"tatee  decen- 
nial census  of  1930,  and  we  assume  is  a city  of  the  third 
class  by  virtue  of  : ection  6092  R.  5,  Bo,  1929, 

Article  4,  Chapter  38,  R,  5,  Ho.  1929  relates 
to  "Cities  of  the  Third  ulass"  and  Section  6723  Provides 
for  the  elective  officers  of  said  cities  of  the  Third 
Class.  Said  section  reads  as  follows: 
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"The  following  officers  shall  be 
elected  by  the  qualified  voters 
of  the  city,  and  shall  hold  their 
offices  for  two  years,  and  until 
their  successors  are  duly  elected 
and  qualified,  to-wit:  A mayor, 
marshal,  attorney,  police  Judge, 
assessor,  collector  and  treasurer, 
rhe  attorney  shall  be  a person 
learned  in  the  law." 

The  officers  of  a city  of  the  third  class 
must  possess  certain  qualifications  and  Section  6743 
R.  S*  Ho*  1929  referred  to  in  your  letter  provides  in 
part  as  follows: 

"Ho  person  shall  be  elected  or 
appointed  to  any  office  who  shall 
at  the  time  he  be  in  arrears  for 
any  unpaid  city  taxes,  or  forfei- 
ture or  defalcation  in  off led." 

Your  question  concerns  the  interpretation  to  bo  given 
to  the  part  above  quoted  from  Section  6743  supra.  As 
wo  rea£  said  proviso  in  Section  6743,  there  is  no  an- 
bigud^Wor  uncertainty  as  to  what  the  legislature  meant. 
Perhaps  with  the  defining  of  the  words  "Elected"  and 
"City  taxes"  the  answer  to  your  problem  is  comparatively 
easy. 


In  State  ex  inf.  v.  Broekor,  11  S.  »<.  (2d) 

81,  the  St.  Louis  Court  of  Appeals  held  that  license  tax- 
es were  not  included  within  the  term  city  taxes  as  used 
in  Section  6743,  having  the  following  to  say  1.  c.  83: 


"Consequently,  without  further 
discussion,  we  conclude  that  the 
only  reasonable  view  to  be  taken 
of  the  natter  at  hand  is  that  the 
Legislature,  in  section  3230,  R* 

3.  1919,  (fee.  6743  R*S.  1929) 
prescribing  the  qualifi cat ions  for 
office,  used  the  tens  "city  taxes" 
in  the  same  sense  as  in  sections 
3267,  3268,  R.  1919,  that  is. 
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as  ordinary  property  taxes , and 
did  not  intend  to  include  license 
taxes  therein,  for  the  Imposition 
and  collection  of  which  separate 
provision  was  made  in  the  course 
of  the  act." 

There  is  no  question  but  that  a person  would 
be  ineligible  to  a city  office  if  at  the  tine  he  was 
elected,  he  was  in  arrears  for  any  unpaid  city  taxes. 

State  ex  inf.  v.  Page,  140  ho.  501,  State  ex  rel  Thomas 
v.  Williams,  99  Mo.  291. 

Tou  will  note  that  the  statute  uses  the  words 
"at  the  time"  and  "shall  be  eleqted".  '7e  are  of  the  con- 
clusion that  a person  having  unpaid  city  taxes  after  the 
polls  closed  on  the  date  of  the  election  would  not  be 
eligi  le  to  be  declared  elected  to  a city  office,  and  as 
authority  for  our  conclusion  we  refer  you  to  State  ex  inf. 
v.  Berkley,  140  Mo.  134.  V.'e  quote  from  said  opinion,  page 
187: 


"Among  the  admitted  facts  was 
this  statenent:  ’It  is  conceded 
by  both  plaintiff  and  defendant 
that  the  point  to  be  decided  by 
the  court  is , whether  the  de- 
fendant is  entitled,  under  Sec- 
tion 25,  of  article  4,  of  the 
laws  of  Missouri,  1893,  to  hold, 
exercise,  and  enjoy  the  office 
of  city  attorney  of  the  city  of 
DeSoto,  Missouri,  said  city  be- 
ing a city  of  the  third  class, 
he  having  failed  to  pay  his  de- 
linquent bity  taxes  until  9 
o’clock  A.  18 • on  the  day  of  the 
election  as  aforesaid.’ 

On  this  point  we  have  no  doubt 
that  defendant  paid  his  delin- 
quent city  taxes  in  time  to 
render  him  eligible  to  the  of- 
fice of  city  attorney,  because 
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at  the  time  he  paid  those  taxes, 
to  wit,  at  9 a,m,  of  the  tenth 
day  of  July  aforesaid,  the  elec- 
tion was  then  in  progress,  and 
was  not  over  until  the  close  of 
the  polls  on  that  day," 

See  also  State  ex  rel.  Mlsas  v.  Missouri  borlcmen's  Com- 
pensation Commission,  2 S.  TV,  (2d)  796,  and  State  ex  rel, 
Licktenstein  v,  Missouri  ?sor'nenfs  Compensation  Commission, 
2 S.  W.  (2d)  802. 


CONCLUSION. 


It  is  our  opinion  from  the  above  and  forego- 
ing that  any  person  who  receives  a majority  of  rotes  cast 
for  an  office  at  an  election  held  for  that  purpose  in  a 
city  of  the  third  class  would  be  ineligible  to  be  declared 
elected  if  such  person  was  in  arrears  for  any  unpaid  city 
taxes  at  the  time  the  polls  closed  on  said  election  day. 
The  subsequent  payment  of  said  taxes  in  arrear  would  not 
in  our  opinion  qualify  said  person.  It  follows  that  the 
Mayor  and  City  Council  should  refuse  to  declare  persons 
elected  to  city  offices  who  received  a majority  vote,  but 
whose  city  taxes  are  not  paid. 


Yo’.’jrs  very  truly. 


JAMES  L.  30OTB0STEL 

Assistant  Attorney  General 


APPROVED: 


J .v.  'Jr; 

(Acting)  Attorney  General 
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ELECTIONS:  A person  might  file  a declaration  for 
committeeman  or  committeewoman  and  a 
further  declaration  for  public  office. 


May  28,  1936 


Hon.  Mark  >i.  Wilson 
Prosecutin'  Attorney 
Henry  County 
Clinton , Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  dated  May  25, 
1936,  as  follows: 

"Will  you  please  render  an  opinion 
on  the  construction  of  Section 
10244  R.  S.  uio.,  1929,  and  more 
particularly  the  last  provision  of 
the  said  section  that  reads  as 
f ollows 

'and  no  person  shall  accept  a 
nomination  to  nor  be  published 
as  a candidate  for  more  than 
one  office.’ 

"Specifically,  the  query  is  this:- 
Does  this  provision  mean  that  a 
candidate  for  a public  off Ice , either 
county  or  state,  cannot  also  be  a 
candidate  fdr  committeeman  for 
the  township,  for  his  respective 
political  party?  or.  Is  the  position 
of  committeeman  such  as  that  It  is 
not  to  be  construed  as  an  'office' 
within  the  meaning  of  this  section.” 


The  Legislature,  by  statutory  enactment,  has 
provided  a plan  or  scheme  for  the  nominating  and  election 
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of  persons  to  office.  There  Is  a distinction  between  the 
nominating  of  candidates  for  office  and  the  election  of 
committeemen  or  comritteewomen  to  represent  the  respective 
political  parties. 

In  State  ex  rel.  Ponath  v.  Hamilton,  et  al.  240  S.  W. 
445,  the  Supreme  Court  of  Missouri,  in  Sane,  recognized  said 
distinction,  having  the  following  to  say, pare  446! 


"The  general  purpose  of  a primary 
election  is  to  nominate  candidates 
for  office.  Provision  is  made  in 
the  statute  re  -ulatin/r  these  pri- 
maries (section  4848 ,R.S. 1919 , 

(10278, R.S. 1929)  ),  however, for 
the  election,  at  the  time  they 
are  held,  of  committeemen  to  re- 
present tiie  respective  political 
parties ." 

Article  IV, Chapter  61,  relates  to  nominations  and 
section  10232  of  said  Article  and  Chapter  reads* 

"Any  primary  election  as  herein- 
after defined,  held  for  the  pur- 
pose of  making  nominations  to 
public  office,  and  also  electors 
to  the  number  hereinafter  specified, 
may  nominate  candidates  for  public 
offices  to  be  filled  by  election 
within  the  state.  Such  nomination 
shall  be  made  by  filing  a certificate 
of  nomination,  executed  with  the 
formalities  prescribed  for  the 
execution  of  an  instrument  affect- 
ing real  estate." 


Section  10233  provides  for  the  certificates  of 
nomination. 

Section  10244  relates  to  'certificate  to  contain  one 
name,"  and  reads  as  follows: 

" No  certificate  of  nomination  shall 
contain  the  name  of  more  than  one 
candidate  for  each  office  to  be  filled. 
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No  person  shall  join  In  nominating 
more  than  one  nominee  for  each  office 
to  be  filled;  and  no  person  shall 
accept  a nomination  to  nor  be  publish- 
ed  as  a candidate  for  more  than  one 
oTflceT  11 


A reading  of  Article  IV,  supra,  shows  that  the 
Legislature  has  provided  that  nominations  rest  with  the 
individual  If  such  desires  to  have  his  name  printed  on 
the  ballot  to  be  used  at  the  primary  election.  The  ballot 
used  at  the  primary  election  contains  the  names  only  of 
the  persons  filing  certificates  of  nomination  and  none 
other.  The  Legislature  provided  by  the  provisions  of 
Section  10244  that  a person  could  not  "be  published  as  a 
candidate  for  more  than  one  office."  In  other  words, 
a candidate  could  not  file  or  be  a candidate  for  more 
than  one  office  to  be  filled  at  the  eneral  election. 

Article  V,  Chapter  61,  pertains  to  Primary  .lections 
and  section  10253  of  said  Article  and  Chapter  reads,  in  part 
as  follows: 


"Hereafter  all  candidates  for 
elective  offices  shall  be  nom- 
inated by  a primary  election 
held  in  accordance  with  this 
article.  " 


Section  10257  provides.  In  part,  as  follows: 

"The  name  of  no  candidate  shall 
be  printed  upon  any  official 
ballot, at  any  primary  election, 
unless  at  least  sixty  days  prior 
to  such  primary  a written  de- 
claration slmll  have  been  filed 
by  the  candidate,  as  provided  in 
this  article,  *****  *." 
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Provision  is  made  by  virtue  of  Section  10246,  R.  S. 
i*o.  1929,  that  in  the  event  there  is  a vacancy  on  the  ticket 
at  the  general  election  that  the  central  committee  shall  nave 
the  power  to  fill  same. 

Section  10260,  R.  S.  ,\4o.  1929,  also  provides,  in 
part,  as  follows: 

"No  person  shall  file  more  than 
one  written  declaration  indicat- 
ing the  party  designation  under 
which  his  name  is  to  be  printed 
on  the  official  ballot,  * * * ." 


In  State  ex  rel.  Neu  v.  Waechter,  at  al.  58  S.  W. 
(2d)  971,  the  Supreme  Court  of  Missouri,  In  tianc,  in  con- 
struing Section  10441,  R.  S.  Mo.  1929,  which  is  similar  to 
Section  10260,  said*  (page  974) 

"There  is  absolutely  nothing  in 
Section  10441  justifying  re- 
spondents* contention  that  a can- 
didate canr.ot  seek  a nomination 
for  more  than  one  office  on  the 
same  party  ticket.  Neither  will 
section  18,  art. 9,  of  the  state 
Constitution,  bear  that  construction. 

#•»•■*#*•*****'******•* 

There  Is,  however,  a section  In  the 
general  primary  law,  section  10244, 

R.S.Mo.  1929*  * * * *which  squarely 
provides  'no  person  shall  accept  a 
nomination  to  nor  be  published  as  a 
candidate  for  more  than  one  office.* 

We  shall  not  attempt  to  decide  whether 
this  statute  applies  to  declarants 
who  file  under  article  13  of  chapter 
61,  R.  S.  ko.  1929*  * * * * which 
includes  the  sections  involved  In 
this  case,  nor  shall  we  go  into  the 
question  whether  the  later  filing 
had  the  legal  effect  of  vacating 
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the  earlier,  for  two  reasons:  First, 
because  section  10244  is  not  cited 
by  the  parties  or  invoked  by  the  re- 
spondents; and,  second,  because  the 
relator  actually  filed  with  the  board 
a withdrawal  of  his  candidacy  for 
alderman  and  maintains  he  is  a can- 
didate only  for  nomination  for  mayor. 
If  this  action  on  his  part  was  valid 
and  effectual,  it  disposos  of  the 
whole  matter.  * 


While  the  Supreme  Court,  in  the  above  case,  did  not 
interpret  the  proviso  in  Section  10244  which  concerns  us 
in  your  inquiry,  yet,  it  is  significant  that  said  proviso 
was  called  to  attention  in  deciding  the  question  before 
the  court,  which,  to  our  mind,  indicates  strongly  that 
the  court  would  have  applied  said  proviso  to  the  facts 
before  it  in  that  case  if  the  candidate  for  alderman 
had  not  withdrawn.  However,  In  the  Aaechter  case,  supra, 
the  candidate  filled  for  two  offices  that  would  have  been 
voted  upon  in  the  general  election,  namely,  alderman  and 
mayor  of  the  City  of  St.  Louis.  In  other  words,  as  we 
read  the  Waechter  case,  in  the  light  of  the  proviso  found 
In  Section  10244  no  person  Is  entitled  to  file  a certificate 
of  nomination  for  more  than  one  office  at  which  the  can- 
didates are  to  be  chosen  at  a primary  election  and  the 
names  voted  upon  at  a general  election.  A committeeman  or 
committeewoman  is  not  nominated  at  the  primary  election 
but  Is  elected  at  that  time,  owing  to  the  provision  of 
Section  10278  R.  S.  1929  and  Section  10278-a  Laws  of  Mo. 
1931,  pares  208-209.  The  latter  section  relates  only  to 
the  City  of  St.  Louis  and  is  not  applicable  to  the  instant 
question;  the  former  section  reads  as  follows* 

SAt  the  August  primary  each  voter 
may  write  In  the  space  left  on  the 
ballot  for  tlxat  purpose  the  names 
of  a man  and  a woman,  qualified 
electors  of  the  precinct,  or  voting 
district  as  the  case  may  be,  for 
committeemen  for  such  township,  or 
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voting  district;  and  the  man  and  the 
woman  receiving  the  highest  number  of 
votes  In  such  township,  or  election 
district,  shall  be  the  members  of  the 
party  committee  of  the  county,  or  In 
the  case  of  a city  not  within  the 
county,  of  the  city  of  which  such  voting 
precinct,  or  district  is  a part:  Pro- 
vided, that  any  qualified  elector  in 
any  such  votln  - precinct  or  district 
may  have  his  or  her  name  printed  on 
the  primary  ballot,  or  party  ticket 
on  which  he  or  she  may  desire  to  be- 
come a candidate  for  committeeman  or 
aomr.lt tee v/oman  by  complying  with  the 
provisions  of  section  10257. " 


While  Section  10278  provides  for  a filln  r of  a de- 
claration by  a person  seeking  to  have  his  or  her  name  on 
the  primary  ballot,  yet,  by  virtue  of  Section  10258  a filing 
fee  is  not  required  of  such  person,  thus  making  a distinction 
as  to  comrltteemen  and  committeewomen  and  candidates  for 
other  offices  as  to  the  paying  of  a flllnv  fee. 

In  view  of  the  fact  that  the  Legislature  has  pro- 
vided no  filln*  fee  to  be  paid  by  a person  seeking  to  be  a 
committeeman  or  conraltteewoman , and  also  that  eomrltteemen 
and  commit teewomen  are  elected  at  the  primary  election,  we 
believe  the  Legislature  did  not  Intend  the  proviso  contained 
in  Section  10244  to  be  applicable  to  persons  flllnr  for 
committeemen  and  com?’ It  teewomen  and  for  other  offices. 

In  other  words,  a person  could.  In  our  opinion,  file  a 
declaration  for  committeeman  or  cormittewoman  and  at  the 
same  time  file  a declaration  and  be  a candidate  for  a public 
office.  However,  we  do  not  by  this  opinion  hold  that  a person 
elected  committeeman  or  comr.it  tee  woman  could  hold  that  office 
and  another  office  if  such  happened  to  be  elected  to  same. 
While  not  germane  to  the  subject,  we  invite  your  attention 
to  the  fact  that  said  offices  might  be  Incompatible  owing 
to  the  language  used  by  the  court  in  State  ex  rel.  Ponath  v. 
Hamilton,  supra,  page  447,  as  follows: 

"The  law  specifies  the  terms  and 

prescribes  the  powers  of  the 
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committeemen.  This  exercise  of  power 
characterizes  all  statutes  defining 
public  officers.  The  nature  of  the 
duties  committeemen  are  required  to 
perform  adds  force  to  this  conclusion. 

They  are  required  to  receive  and  dis- 
burse the  f ilin  ■ fees  reqiiired  to  be 
paid  by  candidates  (sections  4828, 

4991,  R.S. 1919);  they  prepare  and 
submit  lists  from  which  judges  and 
clerks  of  election  are  to  be  appointed 
( sections  4779,4851 ,5120,5121 ,R.S.1919) ; 
they  fill  vacancies  on  the  tickets  and  to 
that  extent  exercise  the  powers  of 
electors  (sections  4815,4816,4838,5004,  R. 
£.1919);  they  nominate  candidates  for  va- 
cancies on  the  board  of  aldermen  of  the 
city  of  St. Louis  (sections  21  and  22,R.C. 
£t.L.1914);  they  appoint  challengers  and 
watchers  at  elections  (sections  4776, 

4840,  4842,  5003,5004,  5007,  5162, R.S. 
1919);  they  elect  their  own  officers, 
constitute  the  concessional  committee, 
and  elect  the  state  committee  (section 
4848,  R.S. 1919).  These  powers  are  all 
matters  of  public  coneern.  We  held, in 
effect,  in  State  ex  rel.  V.'alker  v.  Bus,  135 
Mo.  loc • c * t . 332,  36  S.  W.  636,  33  L.R.A. 
616, that  one  who  receives  his  authority 
from  the  law  and,  in  the  performance  of 
same,  discharges  some  of  the  functions 
of  government,  may  be  regarded  as  a public 
officer.  " 


Yours  very  truly. 


James  L.  Eornoostel 
Assistant  Attorney  General 


APPROVED: 


i'M  'hoFri.lA:;  ;Tf: 

(Acting)  Attorney  General 
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COUNTY  BUDGET  ACT:  County  Treasurer  is  liable  on  bis  bond  under  Sec 
9 of  Act  if  warrants  are  paid  out  contrary  to  terms  of  Act,  but  is 
not  liable  if  warrant  is  regular  and  he  has  no  knowledge  of  fraud  in 
connection  therewith;  City  of  third  class  may  use  excess  funds 
without  an  election  for  the  repairing  of  a sewer. 


June  16,  1936. 


honorable  Lark  W.  Wilson, 
Prosecuting  attorney, 
Henry  County, 

Clinton,  kissouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  wherein 
you  present  two  questions  on  which  you  desire  an  opinion,  the 
first  question  being  as  follows: 

"If  a county  court  should 
illegally  and  improoerly  trans- 
fer moneys  of  the  county  belonging 
to  one  fund  to  another  fund,  and 
then  should  order  issuance  of 
warrants  ou  the  fund  to  which  it 
had  been  illegally  and  improperly 
transfered,  would  there  be  any 
liability  on  fche  County  Treasurer 
for  issuing  checks  in  payment  of 
warrants  so  drawn?  Or,  so  far  as 
he  is  concerned,  is  he  protected 
from  any  liability  by  the  order 
made  by  the  County  Court? " 

In  1933,  the  Legislature  passed  the  County  Budget 
act  (Laws  of  ko.  1933,  p.  340  et  seq.  ) Under  ^action  2 thereof, 
it  is  the  duty  of  the  county  oourt  at  the  February  Term,  in 
counties  of  less  than  50,000  inhabitants,  to  classify  the  proposed 
expenditures  for  the  fiscal  year  into  five  classes,  Class  6 being 
merely  to  take  cure  of  any  excess  funds  which  remain  after  the 
five  other  classes  have  been  provided  for.  The  primary  duty  of 
the  county  court  and  all  officers  in  connection  therewith  is  to 
sacredly  preserve  the  priority  of  the  classes. 

He  deem  sections  12167  and  12168,  fi.D.  lio.  1929  to 
still  be  in  effect  and  not  in  conflict  with  the  Budget  Aot;  however, 
oection  12167  can  only  be  followed  at  the  close  of  the  fiscal  year 
or  as  it  relates  to  a special  fund  whioh  is  no  longer  needed  for 
the  purpose  for  which  it  was  raised* 
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You  state  In  your  letter  "if  a county  court  should 
Illegally  and  Improperly  transfer  moneys  * * * belonging  to  one 
fund  to  another"  - we  assume  this  to  be  true,  and  can  only 
refer  you  to  Jeetlon  8 of  the  County  Budget  act  (Lavs  of  Mo. 
1933,  p.  345,  which  provides  in  part  as  follows: 

"*  * * tjxj  order  of  the  county 
court  of  any  county  authorizing 
and/or  directing  the  issuance  of 
any  warrant  contrary  to  any  pro- 
vision of  this  act  shall  be  void 
and  of  no  binding  force  or  effect; 
and  any  county  clerk,  county 
treasurer,  or  other  officer, 
participating  in  the  issuance  or  pay- 
ment of  any  such  warrant  shall  be 
liable  therefor  upon  his  official 
bond." 


In  view  of  the  provisions  of  Section  8,  supra,  if  the 
County  Treasurer  should  participate  in  the  payment  of  any  warrant 
contrary  to  the  provisions  of  the  County  Budget  .act,  he  would  be 
liable  upon  his  official  bond. 

its  to  the  treasurer  of  a municipality  in  a like  situa- 
tion, it  is  our  opinion  that  he  would  not  incur  the  same  liability 
as  there  are  no  provisions  in  the  statute  in  cities  of  the  third 
class  making  the  treasurer  liable.  Therefore,  if  the  warrant  is 
regular  on  Its  face  and  Issued  for  a lawful  purpose,  we  do  not 
think  the  treasurer  of  a city  would  become  liable  on  his  bond. 

Your  seoond  question  is  as  follows: 

"A  city  of  3rd  class  sold  its  light 
plant  some  9 or  10  years  ago,  being 
authorized  to  make  sale  by  result 
of  an  election  held  for  that  purpose. 

Thereafter,  for  many  years  the  money 
was  invested  in  bonds  and  the  interest 
used  for  payment  of  city  expenses. 

"about  a year  ago  a special  election 
was  held  submitting  the  question  of 
sale  of  a certain  amount  of  such  bonds, 
and  a certain  definite  pert  of  sum 
realized  to  bo  used  for  construction 
of  se wage  disposal  plant  and  sewer 
work,  and  a certain  definite  part  to 
be  used  in  connection  with  certain 
W.P.a.  projects  when  approved.  Eas 
the  City  Council  authority,  without 
any  election  being  held,  to  transfer 
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a part  of  the  funds  voted  for 
use  on  city  pork,  to  the  fund 
to  be  used  for  sewer  work?" 


We  assume  that  the  eleetlon  for  the  sale  of  the  bonds 
mentioned  In  your  letter  was  held  In  conformity  with  the  provisions 
of  Jeetlon  6854,  H.J.  Mo.  1929,  which  provides: 


"The  city  counoll  is  hereby 
authorized  and  empowered  to  pro- 
vide for  the  purchase  of  ground, 
and  the  erection  of  city  halls, 
fire  stations,  assembly  halls, 
memorial  halls,  convention  halls, 
public  library,  hospital  buildings, 
equipment  and  other  buildings 
and  the  Improvement  thereof,  and 
for  the  payment  of  the  same,  and 
also  for  all  necessary  work  of 
improvement  specified  in  this 
article,  by  the  issue  of  bonds  or 
otherwise,  subject,  however,  to 
the  conditions  and  limitations 
herein  specified.  Mo  city  shall 
be  allowed  to  become  Indebted  in 
any  manner  or  for  any  purpose  to 
any  amount  exceeding  in  any  one 
year  the  ineome  and  revenue  provided 
for  such  year,  without  the  assent 
of  two-thirds  of  the  voters  of  such 
city,  voting  at  an  election  to  be 
held  for  that  purpose,  nor  in  any 
case  requiring  such  assent  shall 
any  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the 
value  of  the  taxable  property 
therein,  to  be  ascertained  by  the 
assessment  next  before  the  last 
assessment  for  state  and  county  pur- 
poses, previous  to  the  Incurring  of 
such  indebtedness:  Provided,  that  any 
city  in  Incurring  any  Indebtedness 
requiring  the  assent  of  the  voters 
as  aforesaid,  shall,  before  or  at 
the  time  of  doing  so,  provide  for 
the  collection  of  an  annual  tax  suf- 
ficient to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also 
to  constitute  a sinking  fund  for 
payment  of  the  principal  thereof  within 
twenty  years  from  the  date  of  contract- 
ing and  incurring  such  indebtedness 
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and  nay  provide  by  ordinanoe 
the  manner  of  conducting  said 
election  under  this  section,  and 
ascertaining  the  result  of  the 
same. " 


The  situation  in  your  case  is  rather  peculiar  in  that  it 
appears  by  the  sale  of  the  light  plant  you  received  the  funds  in 
the  first  instance.  The  statutes  relating  to  the  issuance  of 
bonds  contemplate  that  a city  Mil  not  have  the  funds  with  which 
to  erect  improvements,  but  gives  the  city  authority  to  hold 
elections  in  order  to  issue  bonds  for  the  purpose  of  raising 
funds.  '.7e  are  not  able  to  find  a statute  governing  cities  of 
the  third  class,  under  which  you  probably  held  the  election 
a year  ago  wherein  the  question  of  selling  a portion  of  the  bonds 
was  submitted  to  the  voters* 

Under  Section  6832,  A* o.  iio.  1929,  the  Council  has  power 
to  establish  a general  sewer  system,  said  section  being  as  follows 

"The  council  shall  have  power 
to  cause  a general  sewer  system 
to  be  established,  which  shall  be 
composed  of  four  classes  of  sewers, 
to-wit:  Public,  district.  Joint 
district  and  private  sewers.  Public 
sewers  shall  be  established  along 
the  principal  courses  of  drainage, 
at  such  points,  to  such  extent,  of 
such  dimensions  and  under  such 
regulations  as  may  be  provided  by 
ordinance,  and  these  may  be  exten- 
sions or  branches  of  sewers  already 
constructed  or  entirely  new  through- 
out, as  may  be  deemed  expedient. 

The  council  may  lovy  a tax  on  all 
property  made  taxable  for  state 
purposes  over  the ihole  city,  to  pay 
for  the  constructing,  reconstructing 
and  repairing  of  such  work,  which  tax 
shall  be  called  'special  public 
sewer  tax' , and  shall  he  such  amount 
as  may  be  required  for  the  sewer 
provided  by  ordinance  to  be  built; 
and  the  fund  arising  from  said  tax 
shall  be  appropriated  solely  to  the 
constructing,  reconstructing  and 
repairing  of  said  sewer." 
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Iron  the  above  section  you  will  note  the  Council  has 
power  to  levy  a tax  on  all  property  nade  taxable  to  pay  for  the 
construction,  reconstruction  and  repairing  of  such  work.  It  would 
appear  that  if  the  elty  already  has  funds  available,  by  trans- 
ferring a part  of  the  funds  which  were  originally  voted  for  the 
improvement  of  the  City  lark,  the  same  could  be  used  for  the 
sewer  work,  provided,  however,  that  the  funds  which  were  voted 
for  the  Improvement  of  the  Park  have  been  so  used  and  the  portion 
the  city  proposes  to  transfer  is  excess  funds  which  remain  after 
the  proposed  park  project  has  been  fully  carried  out. 

You  do  not  state  In  our  letter  the  kind  of  sewer  work 
or  Improvement  that  is  proposed;  hence,  we  cannot  determine  exactly 
which  sections  of  the  statute  would  be  applicable. 


Respectfully  submitted. 


OLLlVjiR  1.  IhOLjSN, 

assistant  attorney  General. 


APPROVED: 


ROY  McKITTRICK, 

Attorney  General. 


1-tUuiTIOJJ:  A^SESSmENT : Personal  property  assessable  j r>  name  of 

administrator  where  owner  died  after  first 
of  June  and  before  assessment. 


July  17,  1956. 


Uon.  .uidy  .ilcox,  Chair. .an, 
State  Tax  Comadasion, 
Jefferson  City,  ...issouri. 


ue ar  Sir: 


This  acknow ledges  your  request  of  July  14,  1936, 
which  is  as  follows: 

■This  Jepartaent  would  like  an  opinion 
on  the  following  subject: 

■♦A  taxpayer  of  at.  Louis  was  living  on 
the  first  day  of  June,  1935  and  died  on 
the  17th  day  of  June  and  the  assessment 
was  made  by  the  issessor  of  the  city  of 
at.  Louis,  against  the  Administratrix  of 
his  estate  - Should  this  assessment  have 
been  made  against  the  owner  of  this  pro- 
perty who  was  living  on  the  first  dey  of 
June,  or  against  the  Administratrix  who 
was  appointed  on  the  22nd  duy  of  June?' 

'V/e  would  like  this  opinion  on  or  before 
July  22nd  as  we  have  heard  this  case  and 
are  holding  it  under  advisement  until  the 
morning  of  the  23rd." 

Proi*  a telephone  conversation  with  you,  we  are  in- 
formed that  your  inquiry  is  directed  toward  the  aasesament  of 
personal  property,  and  not  with  reference  to  real  estate,  and 
the  following  is  said  with  reference  to  the  assessment  of  per- 
sonal property. 

Section  9756,  K.  S.  i.o.  1929,  among  other  things,  pro- 
vides that  the  assessor  shell  call  at  the  office,  place  of 
doing  business  or  residence  of  each  person  required  by  this 
cnapter  to  list  property,  and  shall  require  such  persons  to 
make  a correct  state.^ent  of  all  taxable  property  owned  by  such 
person,  "or  under  the  care,  charge  or  management  of  such  person." 


Hon.  Andy  r/ilcox 


2 


July  17,  1936. 


Section  9757,  R.  S.  Mo.  1929*3  among  other  things, 
provides  that  the  assessor  shall  leave  at  the  residence  or 
office,  etc.,  a notice  requiring  the  person  to  make  out  his 
list,  and  further  states: 

"If  any  such  person  shall  have  deceased 
prior  to  the  time  when  the  assessor 
calls  for  such  list,  the  assessor  shall 
deliver  such  written  or  printed  notice  to 
the  executor  or  administrator  of  such 
deceased  person,  and  such  executor  or 
administrator  snail  make  out  and  deliver 
to  the  assessor  such  sworn  statement  of 
all  the  property  of  such  decedent." 

Section  9763,  K.  S.  mo.  1929,  among  other  things, 
provides  that  the  probate  Judge  shall  certify  to  the  county 
assessor  a written  list  of  every  administrator,  executor  and 
guardian,  and  of  every  other  person  legally  in  charge  and 
control  of  any  estate  in  the  probate  court,  and  after  such 
certification 

"it  shall  be  the  duty  of  the  county  assessor 
to  take  from  each  administrator,  executor, 
guardian,  and  every  other  person  legally  in 
charge  and  control  of  any  estate  in  such 
probate  court,  * * • a list  of  personal 
property,  • • * 

In  the  case  of  State  ex  rel.  v.  Cummings,  151  Mo.  49, 
1.  c.  58,  speaking  of  when  jurisdiction  is  obtained  to  assess 
property,  the  Supreme  Court  of  this  state  said: 

"By  this  oersonal  call  or  written  or  printed 
notice,  the  taxpayer  is  secured  the 
privilege  of  stating  exactly  what  property 
he  has  and  its  value,  m'hen  this  call  is 
made  on  the  taxpayer,  and  request  made  on 
him  for  his  list,  or,  If  he  be  absent,  the 
notice  is  left  for  him,  within  the  period 
from  June  1st  to  January  1st  succeeding, 
theu  jurisdiction  is  obtained  to  assess 
his  property." 

In  the  case  of  State  ex  rel.  v.  Burr,  143  Mo.  209,  the 
facts  were  that  property  had  been  assessed  against  the  curator 
for  the  taxes  on  property  which  he  held  as  curator  and  which 
belonged  to  his  ward,  Benton  Brent.  He  contested  the  tax  on 
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the  ground  that  the  state  did  not  have  the  right  to  assess  and 
levy  taxes  upon  the  property  of  a minor  aLainst  his  curator 
in  possession  thereof.  The  court  holds  that  such  a tax  so 
assessed  against  the  curator  is  a valid  one,  saying,  1.  c.  215: 

"We  have  the  naked  proposition  of  a curator 
in  charge  of  his  ward’s  estate.  An  assess- 
ment against  the  curator  for  the  taxes  on 
that  estate.  Ho  claim  that  the  ward  has 
ever  paid  it,  or  that  the  property  was 
liable  to  taxation  in  any  other  county. 

We  hold  it  was  the  evident  intention  of 
the  legislature  to  require  the  curator  to  list 
the  property  and  the  assessor  to  assess  it 
against  the  curator  and  the  curator’s  duty  to 
pay  it  and  that  the  action  was  properly 
brought  against  the  curator.” 

In  State  ex  rel.  v.  Packard,  250  V.o.  686,  1.  c.  693, 
the  court  approvingly  quotes  froiu  state  ex  rel.  v.  Burr,  supra, 
as  follows: 


"’The  substantial  point  raised  on  this 
appeal  is  the  right  of  the  State  to  assess 
and  levy  the  taxes  upon  the  property  of  a 
minor  against  his  curator  in  possession 
thereof.  We  cannot  find  that  this  ques- 
tion has  ever  been  determined  by  this  court 
though  it  is  not  a new  one  in  other  States. 
It  is  concedes  by  the  learned  counsel  for 
defendant  that  it  is  competent  for  the 
Legislature  by  proper  enactment  to  re- 
quire taxes  to  be  assessed  against  a 
curator  in  charge  of  a minor’s  estate  and 
make  it  a personal  charge  against  him,  but 
he  insists  that  our  Legislature  has  not 
done  so.  By  section  7531  the  assessor  or 
his  deputies  are  required  between  the 
first  days  of  June  and  January  "to  call  at 
the  office,  place  of  doing  business,  or 
residence  of  each  person  required  to  list 
property  and  shall  require  such  person  to 
make  a correct  statement  of  all  taxable 
property  owned  by  such  person,  or  under  the 
care,  charge  or  management  of  such  person," 
and  the  person  listing  the  property  shall 
enter  a true  and  correct  statement  of  such 
property  in  a printed  or  written  blank 
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prepared  for  that  purpose  and  sign  and 
swear  to  It.  Elsewhere  It  le  provided 
that  from  these  lists  so  nade  the  assessor's 
hook  is  made  un.  (Secs.  7553  and  7564.) 

A curator  under  our  statutes  has  the 
possession  of  the  estate  of  his  vrard,  both 
reel  and  personal,  subject  to  the  superin- 
tending control  of  the  probate  court. 

(R.  S.  1889,  sec.  5297.)  It  is  his  duty 
to  represent  his  ward  in  all  legal  proceed- 
ings. That  "the  care  and  management  of  the 
ward's  estate"  conferred  by  the  statute,  is 
such  "care,  charge  anu  management " of  the 
estate  as  is  contemplated  by  the  revenue 
law,  we  think  cannot  be  disputed  and  is  such 
as  uakes  it  incumbent  upon  him  to  list  it 
with  the  assessor.  If  listed  by  and  assessed 
to  the  curator  it  is  his  personal  duty  to  pay 
the  taxes  out  of  the  moneys  in  his  hands  as 
curator.  The  fact  that  the  ourator  is  not 
the  absolute  owner  of  the  property  is  no 
objection.  The  statute  upon  its  face  clearly 
indicates  that  a curator  or  other  trustee 
shall  list  not  only  that  which  he  owns  in  his 
own  right  but  that  over  which  he  has  "the 
care,  charge,  or  management. " There  c n be 
no  reason  why  a -dnor's  estate  should  not  bear 
its  e ual  portion  of  taxation.  Yho  so 
appropriate  then  to  list  it  and  see  that  it 
is  not  exorbitantly  assessed,  and  who  so  pro- 
per to  pay  the  tax  when  assessed,  as  his 
curator?  When  it  is  conceded  that  a minor's 
estate  is  liable  to  taxation,  it  is  apparent 
that  either  directly  or  indirectly  the  curator 
must  furnish  the  funds  to  pay  it,  ->8  he  has 
charge  of  all  the  estate  of  the  minor.  This 
question  arose  in  Payson  v.  Tufts,  13  ! ass. 
493,  in  1816,  and  it  wp.s  held  that  a guardian 
of  minors  was  liable  to  be  taxed  personally 
for  the  property  of  his  wards  in  his  posses- 
sion and  the  same  remedies  existed  against 
him  on  his  default  for  their  taxes  as  upon 
his  own  estate.  (Baldwin  v.  Fitchburg, 

8 Pick.  494.)  No  question  of  domicile  or  of 
difference  in  residence  arises  upon  this 
record.  «e  have  the  naked  proposition  of  a 
curator  in  charge  of  his  ward's  estate.  An 
assessment  against  the  curator  for  tae  taxes 
on  that  estate.  No  claim  that  the  ward  has 
ever  paid  it,  or  that  the  property  was  liable 
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to  taxation  in  any  other  county.  We  hold 
It  was  the  evident  intention  of  the 
Legislature  to  require  the  curator  to  list  the 
property  and  the  assessor  to  assess  it  against 
the  curator  and  the  curator's  duty  to  pay  it 
and  that  the  action  was  properly  brought 
against  the  curator.* 

”.<e  cun  see  no  substantial  difference  between 
the  Burr  case  and  the  case  at  bar.  There  we 
had  a curator,  here  an  executor.  The  8ame 
statute  as  to  assessment  of  property  in 
their  hands  applies  to  both  alike.  The  reason 
which  applies  to  the  one  applies  with  equal 
force  to  the  other. " 

In  3tate  ex  rel.  v.  ^.rown,  172  l'.o.  374,  the  Supreme  Court 
discusses  the  rights  of  contending  school  districts  for  the 
taxes  against  a minor's  estate,  wherein  it  would  belong  to  one 
district  if  taxable  in  the  name  of  the  minor  and  where  he  resided, 
and  would  belong  to  another  school  district  if  taxable  in  the 
naiue  of  the  curator.  The  tax  was  assessed  against  the  curator. 

The  court,  1.  c.  383,  says: 

"The  guardian  or  curator  of  a minor  may 
have  the  personal  assets  of  the  minor's 
estate  assessed  to  him,  as  indicated  in 
the  case  of  State  ex  rel.  v.  Burr,  143 
mo.  209}  he  having  the  property  of  the 
minor  under  his  iaana&ement  and  control. 

If  this  is  done,  we  thin*  clearly  the 
taxes  on  this  character  of  assessment 
would  go  to  the  district  in  which  the 
guardian  resides;  for,  in  that  assessment, 
he  treats  the  property  as  his  own  and  is 
personally  liable  for  the  taxes  and  has 
it  assessed  to  hi-  individually.  On 
the  other  hand,  if  the  personal  estate 
is  assessed  to  the  minor  or  the  estate 
of  the  minor,  the  taxes  apportioned  to 
the  districts  would  follow  the  domicile 
of  the  minor.  The  provision  of  the  statute 
requiring  the  taxpayer  to  list  not  only 
his  own  roperty  but  also  the  property 
'under  his  care,  management  and  control' 
does  not  necessarily  require  a guardian  of 
a minor  to  make  out  two  lists,  one  of  his 
Individual  property  and  one  for  the  pro- 
perty of  hie  ward;  but  he  may,  as  is  fre- 
quently done  under  the  broad  provisions 


Hon.  Axuiy  .vile ox 


T*- 


July  17,  1936 


of  the  statute,  list  it  as  his  own.  In 
the  case  of  Stele  ex  rel.  v.  Burr,  supra, 
Gantt , J.,  speaking  for  the  court,  says: 

’That  the  "cure  and  r.ana^euent  of  the  ward’s 
estate”  conferred  by  the  statute,  is  such 
"care,  chare®  and  management"  of  the  estate 
as  is  contemplated  by  the  revenue  law,  we 
think  can  not  be  disputed  and  is  such  as 
makes  it  incumbent  upon  him  to  list  it 
to  the  assessor.  If  listed  by  and  assessed 
to  the  curator  it  is  hie  personal  duty  to 
pay  the  taxes  out  of  the  moneys  in  his 
hands  as  curator. ’ • • • 

"The  assessor,  as  to  the  personal  assets  of 
a minor . may  assess  it  to  the  minor  or  to 
his  esrate,  or  he  may  permit  the  curator  of 
the  ward  to  list  it  under  the  statute  hereto- 
fore discussed,  as  his  property,  It  being 
under  his  management  and  control." 


The  court  in  the  above  casee  was  construing  the  meaning 
of  the  words  "or  under  the  care,  charge  or  management  of  such 
person"  as  used  in  section  9756,  11.  3.  «;o.  1J£9.  The  above 
decisions  hold  that  the  Y/urd’s  estate  is  under  the  control  of  the 
curator  and  nay  be  assessed  to  the  curator,  and  that  the  estate 
of  the  deceased  is  under  the  control  of  the  executor  and  nay  be 
assessed  to  the  executor.  The  sai>.e  principle  of  law  applies,  we 
think,  to  the  various  classifications,  that  is  to  the  property 
under  the  oontrol  of  a curator,  and  to  the  property  under  the 
control  of  an  executor,  and  to  the  property  under  the  control 
of  an  administrator.  On  logic  and  reason,  there  can  be  no 
distinguishing  between  the  three,  and  the  courts  having  held 
that  the  property  of  the  ward  is  properly  assessed  in  the  name 
of  the  curator,  and  that  the  personal  property  of  the  estate  of 
the  deceased  testate  is  properly  assessed  in  the  name  of  the 
executor,  it  follows  as  a necessary  sequence,  and  by  the  eume 
line  of  reasoning,  that  the  property  of  the  deceased  intestate 
is  properly  assessed  in  the  name  of  the  administrator. 


It  is  our  opinion  that  where  a person  owned  personal  pro- 
perty on  June  1,  1935,  and  died  on  June  17,  1935,  and  the  essess- 
i.^nt  had  not  been  made  on  said  property  at  the  date  of  his  death, 
and  thereafter  an  administratrix  of  his  estate  was  appointed, 
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that  the  assessment  thereafter  made  on  said  personal  property 
is  legally  made  if  essessed  against  and  in  the  name  of  toe 
administratrix  of  his  eetete. 

It  is  our  further  opinion  that  it  ie  the  duty  of  the 
administratrix  to  hold  out  of  the  assets  of  a^id  estate  the 
proper  amount  of  money  to  pey,  and  it  is  her  duty  to  pay,  all 
tuxes  which  have  accrued  and  become  a lien  against  the  property 
of  the  estate,  whether  they  be  tuxes  that  became  payable  prior 
to  the  death  of  the  intestate  or  whether  they  became  payable 
aftzr  the  administratrix  waa  appointed.  The  taxes  that  became 
a lien  against  said  property  on  June  1,  1935,  are  payable  in 
the  fall  of  the  year  1936. 


fours  very  truly. 


UiLJLL  «ATSCK  , 

resistant  Attorney  General. 


APHiO  Vim>: 


JOHN  .¥.  KCFiluAN,  frr.  , 
(Acting)  Attorney  General. 
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INTOXICATING  LIQUOR: 


City  may  not  prohibit  sale  of  in- 
toxicating liquor  within  a distance 
greater  than  300  feet  of  a school 
or  church 


July  28,  1936 


Mr.  Mark  W.  Wilson 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  office,  which  reads,  in  part: 

"Further,  it  is  my  understanding 
that  a county,  town,  city  or  village 
may  enact  ordinances,  etc.  but  that 
the  same  must  not  limit  the  applica- 
tion of  the  liquor  statutes.  In  this 
connection  I am  dealing  with  a city 
ordinance  which  prohibits  the  opera- 
tion of  a retail  liquor  store  within 
500  feet  of  a school  or  church.  The 
store  in  question  is  located  400  feet 
from  a school.  Section  44-a-l4  permits 
a municipality  to  prohibit  the 
operation  of  such  stores  within  300 
feet  of  a school  or  church,  but  by 
implication  denies  the  right  of  the 
city  to  increase  this  zone.  In  the 
case  at  hand  the  ordinance  was 
amended  to  make  the  distance  500 
feet  rather  than  200  feet.  I will 
appreciate  your  opinion  as  to  the 
right  of  the  municipality  to  in- 
crease this  zone  beyond  the  300 
feet  set  forth  in  the  statutes." 


Section  44-a-l4  of  the  Liquor  Control  Act,  about 
which  you  inquire,  reads  as  follows: 


Mr.  Mark  W.  Wilson 


-2- 


July  28,  1936 


"No  license  shall  be  granted  for  the 
sale  of  intoxicating  liquor,  as  de- 
fined in  this  act,  within  one  hundred 
(lOO)  feet  of  any  school,  church  or 
other  building  regularly  used  as  a 
place  of  religious  worship,  without 
the  applicant  for  such  license  shall 
first  obtain  the  consent  in  writing 
of  the  majority  of  the  Board  of 
Directors  of  such  school,  or  the 
consent  in  writing  of  the  majority 
of  the  managing  board  of  such  church 
or  place  of  worship.  The  Board  of 
Aldermen,  City  Council  or  other 
proper  authorities,  of  any  incorporated 
City,  town  or  village,  may  by  ordinance, 
prohibit  the  granting  of  a license  for 
the  sale  of  intoxicating  liquor  within 
a distance  as  great  as  three  hundred 
(300)  feet.  In  such  cases,  and  where 
such  ordinance  has  been  lawfully  enacted, 
no  license  of  any  character  shall  issue 
in  conflict  with  such  ordinance  while 
such  ordinance  is  in  effect." 

Section  JO,  33  Corpus  Juris,  page  521,  reads,  in 
part,  as  follows: 

"In  respect  to  the  enactment  of 
ordinances  prohibiting  or  regu- 
lating the  traffic  in  liquors, 
municipal  corporations  have  been 
inconsistently  held  to  have  only 
such  powers  as  are  expressly  con- 
ferred upon  them  by  their  charters 
or  by  statute  or  such  as  are 
necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly 
granted,  ****." 

15  Ruling  Case  Law,  Section  16,  page  262,  states 
the  law  as  follows: 
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"The  general  legislative  powers  of 
municipalities  are  elsewhere  dis- 
cussed and  it  need  be  observed  in 
this  connection  merely  that  they 
are  confined  to  those  expressly 
granted  by  the  Legislature  and  those 
to  be  inferred  from  general  grants 
of  power  are  necessarily  incident 
to  those  granted." 

Prom  the  above,  it  is  plain  that  a municipal 
corporation's  power  to  regulate  the  traffic  in  intoxicat- 
ing liquor  is  confined  to  those  expressly  granted  by  the 
Legislature  and  those  to  be  inferred  from  general  grants 
of  power  which  are  necessarily  incident  to  those  granted. 
It  has  uniformly  been  held  by  the  courts  that  a city 
ordinance  which  is  inconsistent  with  a state  statute  on 
the  same  subject  is  void. 

In  the  case  of  St.  Louis  v.  Tielkemeyer  226  Mo. 
1.  c.  140,  the  court  said: 

"It  is  insisted  by  appellant  that 
the  city  ordinance  in  question  is 
void  because  inconsistent  with  the 
State  statute  on  the  same  subject. 

"The  city  of  St.  Louis  has  express 
authority  under  its  charter  'to 
license,  tax  and  regulate  . . . 
saloons,  beer  houses,  tippling 
houses,  dramshops  and  gift  enter- 
prises.' (Art.  3*  sec. 26,  clause  5.) 

"The  State,  however,  has  the  sovereign 
power  to  regulate  those  matters  and 
its  authority  being  paramount,  it 
follows  that  a city  ordinance  is  not 
valid  if  it  is  in  conflict  with  the 
law  of  the  State  on  the  same  subject. 
Appellant  contends  that  the  ordinance 
under  which  he  was  convicted  is  in 
conflict  with  the  statute  law  of  the 
State  in  several  particulars,  which 
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will  be  hereinafter  discussed." 

In  the  case  of  State  ex  rel.  v.  McCammon  111  Mo.  App. 
1.  c.  630,  631,  the  Court  quoted  with  approval  Black  on  In- 
toxicating liquors,  section  223,  as  follows: 

"'The  powers  conferred  upon  a muni- 
cipal corporation  must  be  exercised  in 
conformity  to  the  general  laws  of  the 
State,  unless  it  is  clear  that  the  ex- 
clusive control  of  the  subject  Is  given 
to  the  municipality  or  that  the  general 
law  is  to  be  superseded  or  suspended  by 
the  charter.  A statute  granting  authori- 
ty to  a city  to  pass  ordinances  in 
relation  to  the  liquor  traffic  does  not 
repeal  the  general  laws  on  that  subject. 

The  rule  is  that  the  municipal  ordinances 
cannot  set  aside,  limit  or  enlarge  the 
statute  law  of  the  State,  unless  its  power 
to  do  so  can  be  shown  in  express  terms 
or  by  necessary  implication. ' And 
again  at  section  224  the  same  author 
says: 

Whenever  a change  of  policy  takes 
place  in  the  State  on  the  subject  of 
its  liquor  legislation,  by  the  adoption 
of  a different  system  — as  when  general 
prohibition,  or  prohibition  for  particular 
localities  is  enacted  by  a constitutional 
amendment  of  general  statute,  or  when  the 
Legislature  provides  a uniform  and  general 
system  for  the  licensing  of  the  traffic  — 
this  has  the  effect  to  repeal  all  in- 
consistent provisions  in  municipal  charters 
and  the  ordinances  adopted  under  them.'" 


CONCLUSION 


In  view  of  all  the  above,  it  is  the  opinion  of  this 
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department  that  a municipal  corporation  does 
not  have  the  authority  to  prohibit  the  sale  of  in- 
toxicating liquor  within  a distance  greater  than  three 
hundred  feet  of  a school,  church  or  other  building  regu- 
larly used  a3  a place  of  religious  worship. 

It  is  our  further  opinion,  that  a city  ordinance, 
prohibiting  the  sale  of  intoxicating  liquor  within  a distance 
of  five  hundred  feet  of  a school  or  church,  would  be  in 
conflict  and  inconsistent  with  Section  44-a-l4  of  the  Liquor 
Control  Act  of  the  State  of  Missouri  and  therefore  void. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


JornTwY  HOTFmSn,  jV. 

(Acting)  Attorney  General 


TA  .i.TION: 

_ -*1.  ii>  ^ 


Merchant  pays  ad  valorem  tax  on  t]V)  highest  amount 
of  property  owned,  posse sed  or  concrolled  from 
March  until  June, 


u 


August  18,  1936, 


Honorable  Andy  W.  Wilcox 
Chairman  state  Tax  Commission 
Capitol  building 
Jefferson  City,  Missouri 


Dear  I !r , Chairman : 


This  is  to  aclnowledje  your  letter  wherein  you 
enclosed  a communication  from  Mr.  Lester  A.  Hall,  Assessor 
of  Holt  County.  Mr.  Hall's  letter  had  appended  to  it  a 
Merchant's  Assessment  List  from  Mr.  E.  Me  quarry,  .'round  City, 
Missouri.  Mr.  Mc^uerry  appended  to  his  Merchant's  Statement 
a letter  which  explained  his  reason  for  not  having  a higher 
assessment  statement.  !S*.  Mc^uerry's  letter  in  part  reads: 

"I  enclose  herewith  ray  'Merchant's 
Statement'  regarding  the  liquor  store 
at  Maitland,  and  you  will  note  that 
I have  given  the  value  at  600.00. 

"Early  la3t  winter  there  was  an  attempt 
to  rob  the  place  and  v/e  tried  to  get 
room  in  a vault  at  Maitland  to  place  some 
of  the  stock  in  for  safe-keeping  but  we 
were  unable  to  get  the  vault.  Palling 
in  this,  my  creditors  who  were  apprehensive 
of  so  much  stock  and  little  protection, 
and  myself  made  arrangements  with  the 
dtate  Liquor  Inspector  to  leave  a large 
port  of  the  stock  in  the  warehouse  at 
Rock  Port,  making  it  available  at  any  time 
it  was  needed. 

"1  realize  that  the  law  says  there  is  to 
be  v 1000.00  worth  of  stock  in  addition 
to  the  liquor." 
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The  question  to  be  decided  is  whether  or  not  Ur. 

Mc;guerry  Is  to  pay  an  ad  valorem  tax  on  the  greatest  amount  of 
goods,  v/ares  and  merchandise  that  he  had  on  hand  during  the 
taxable  period,  or  should  he  pay  an  ad  valorem  tax  on  goods, 
wares  and  raerchaiidlae  that  he  does  not  own  or  have  on  hand 
because  his  liquor  license  requires  i^lOOO.OO  or  more  of  merchan- 
dise in  addition  to  the  stock  of  liquor. 

Section  22,  Laws  of  Missouri,  1935,  page  274,  of  the 
Liquor  Control  Act,  provides  as  follows,  in  part* 

"Provided,  however,  that  no  license  shall 
be  Issued  for  the  sale  of  intoxicating  liquor 
in  the  original  package,  not  to  be  consumed 
upon  the  premises  where  sold,  except  to  a 
person  engaged  In,  and  to  be  used  in  connec- 
tion with  the  operation  of  one  or  more  of 
the  following  business:  A drug  store,  a 
cigar  and  tobacco  store,  a grocery  store, 
a general  merchandise  store,  a confectionery 
and/or  delicate: sen  store,  nor  to  any  such 
person  who  does  not  have  and  keep  In  his 
store  a stock  of  goods  having  a value  accord- 
ing to  invoices  of  at  least  one  thousand 
((1000 .00;  dollars,  exclusive  of  fixtures 
and  intoxicating  liquors." 

I'he  Liquor  control  Act  Is  very  specific  and  requires 
a person  having  a license  to  sell  intoxicating  liquor  In  the 
original  package,  not  to  be  consumed  upon  the  premises  where 
sold,  to  have  a stock  of  goods  of  the  value  of  . 1000.00,  exclusive 
of  fixtures  and  intoxicating  liquors.  Mr.  MoQnerry  could  not 
obtain  a license  to  dispense  liquor  unless  he  complied  with 
Section  22.  He  evidently  attempts  to  comply  with  the  above  pro- 
viso because  he  states  that  he  "made  arrangements  with  the  State 
Liquor  Inspector  to  leave  a large  part  of  the  stock  in  the  v/are- 
houre  at  Kockport,  raaldjnj  it  available  at  any  time  It  was  needed." 

Section  10077,  R.  S.  lfc>,  1929,  provides  as  follows* 

"Merchants  alia  11  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  hijiest  amount  of  all 
Ooods,  wares  and  merchandise  which  they 
my  have  in  their  possession  or  under 
their  control,  whether  owned  by  them  or 
consigned  to  them  for  sale,  at  any  time 
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between  the  first  onday  in  March  and 
the  first  Monday  in  June  in  each  year: 

Provided,  that  no  consuls e ion  merchant 
shall  be  required  to  pay  an;  tax  on  any 
unmanufactured  article,  the  growth  or 
produce  of  this  or  any  other  state,  which 
nay  have  been  consigned  for  sale,  and 
in  which  he  has  no  owner sliip  or  interest 
o tlier  than  his  commission," 

You  will  note  that  the  above  section  requires  merchants 
to  pay  an  ad  valorem  tax  "on  the  highest  amount  of  all  goods, 
v/ares  and  merc:iandlse  .vhich  they  na-  have  in  their  possession  or 
under  their  control,  whether  ov/nec  o*  tHem  or  consl.neu  t;  t~om 
Tor  sulo, if  ~ if  !r  . Mc^uerry  Has  liquor  scored  at  uoc'kport, 
but  Is  owned  bv  him  or  in  his  osression  or  under  his  control, 
then  of  course  the  stock  at  hoclcport  should  be  returned  for 
assessment  purposes.  However,  Section  10077,  supra,  o.:ly  pro- 
vides for  the  paying  of  an  ad  valorem  tax  by  merchants  on  the 
amount  of  goods  such  own  or  i i their  control,  ar.d  if  Mr.  Mc^uerry 
does  own  or  have  under  his  control  only  600. 00  worth  of  goods, 
that  would  be  all  the  tax  he  would  have  to  pay,  regardless  of 
v/hat  he  was  supposed  to  have  on  hand  by  virtue  of  Section  22. 

In  other  words.  If  Mr,  Me  ;uerry  violates  the  provisions 
of  Section  22,  supra,  by  not  having  the  required  stock  of  goods, 
in  addition  to  fixtures  and  liquor,  it  would  give  the  assessor 
no  right  to  exact  an  ad  valorem  tax  on  the  amount  that  he  should 
have  on  hand  in  order  to  comply  with  Section  22.  However,  when 
a Merchant's  Statement  is  returned  to  the  assessor  and  said 
merchant  is  engaged  in  the  retail  liquor  business,  wo  believe 
the  assessor  should  investigate  and  find  out  why  the  stock  of 
goods  is  not  being  kept  as  provided  by  section  22.  The  assessor 
has  the  right  to  conduct  his  own  investigation  as  to  property 
liable  for  taxation  and  not  returned.  However,  if  after  his 
investigation,  he  finds  that  represents  the  highest 

amount  of  all  goods,  wares  and  merchandise  owned  or  in  the 
possession  of  or  under  the  control  of  the  merchant  returning  the 
statement,  that  is  the  figure  that  is  to  be  returned  for  taxation 
purposes. 


V-e  are  returning  Mr.  hall's  letter,  together  with  the 
Merchant’s  Assessment  list  and  letter  of  Mr.  E.  Me  juerry. 

Yours  very  truly. 


APPROVED: 


James  D.  HomBostel 
Assistant  Attorney-General 


JOHN  W.  HOP!  MAN.  Jr.. 


ASSESSORS:  Not  entitled  to  charge  for  list  of  each  stockholder 
in  a bank,  but  can  charge  for  only  one  bank  list. 


September  21,  1936. 


Hon.  ^ark  Wilson, 
Prosecuting  attorney, 
Henry  County, 

Clinton,  i-iseouri. 


Jear  Sir: 


Ve  sexnowled  e your  recent  inquiry,  which  is  as 

follows: 


"I  will  appreciate  your  opinion  on  the 
following  propositions: 

"'The  Townshio  esseeeor  assessed  360 
stockholders  of  a bank  on  their  respective 
shares  of  stock.  The  County  Clerk  of  the 
County  et  thet  time  told  him  he  wes 
entitled  to  charge  10  cents  for  each  entry 
of  the  stockholders  names  in  the  assess- 
ment book,  which  amount,  was  charged  by  the 
assessor,  V t the  •Sfote  Auditor  informs 
a*  id  assessor  th*»t  this  amount  will  have 
to  be  refunded.  Do  you  think  this  is  the 
law?  * 

" * Also  the  State  Tax  Commission  informs 
the  assessor  that  he  is  entitled  to  make  a 
separate  tax  list  for  each  non-resident 
stockholder  for  which  he  may  charge  36  cents 
each.  Is  this  correct?* 

* 

**i  will  appreciate  your  prompt  reply  on  these 
propositions. " 

Replying  thereto.  Laws  of  Missouri,  1931,  page  357, 
Section  9765,  prescribes  the  course  the  assessor  shall  take 
in  assessing  bank  stock,  and  among  other  things  provides  as 
follows: 
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”Persons  owning  shares  of  stock  In  banks, 
or  in  joint  stock  institutions  or  associa- 
tions doing  a bunking  business,  si  all  not  be 
required  to  deliver  to  the  assessor  a list 
thereof,  but  the  president  or  other  chief 
officer  of  such  corporation,  institution 
or  association  shall,  under  oath,  deliver 
to  the  assessor  a list  of  t.11  shares  of 
stock  held  therein,  and  the  face  value 
thereof,  * % . It,  is  r.ereby  made  the 

duty  of  the  county  clerk  to  include  in  his 
abstract  of  the  assessor’s  books  required  to  be 
sent  to  the  state  auditor,  valuation  of  all 
property  assessed  under  this  section  under  the 
head  of  'co-opcrate  companies,'  and,  in  addition 
thereto,  he  shall  r:.r ke  out  from  the  lists 
delivered  to  the  assessor  «»  above  provided, 
and  send  the  sane  to  the  state  euditor  to  be 
laid  before  the  state  board  of  equalization, 

• * * an  abstract  of  the  assessment  of  all 
corporations  * * * doing  a banking  business 
in  his  county,  showing  the  name  of  each  bank, 
the  number  of  shares  of  stock  and  their  face 
value,  the  amount  of  reserve  funds,  undivided 
profits,  premiums  or  earnings,  and  all  other 
values,  to,  ether  with  the  assessed  value 
thereof,  * * 


It  will  be  noted  that  said  section  specifically  provides 
that  the  person  ovvnin  shares  of  stock  in  the  bank  is  not  re- 
quired to  deliver  a list  thereof  to  the  assessor,  but,  on  the 
contrary,  the  chief  officer  of  such  bank  shall  deliver  to  the 
assessor  "a  list”  of  all  shares  of  the  burnt  stock. 

It  is  true  that  further  on  the  section  provides  that  the 
county  clerk  shall  include  in  his  abstract  of  the  assessor's  books 
to  the  auditor  the  bank  stock,  and  it  states  "he  shell  make  out 
from  the  lists  delivered  to  the  assessor  as  above  provided,”  etc., 
but  that  latter  is  a pronouncement  with  respect  to  the  duties  of 
the  county  clerk,  and  not  with  reference  to  the  duties  of  the 
assessor.  On  the  contrary,  the  statute  in  speaking  of  the  duties 
of  the  assessor  with  resrect  thereto  uses  the  singular,  to-wit, 

"a  list  thereof”,  which  indicates  that  the  Legislature  had  in 
mind  a single  list,  though  it  comprise  all  of  the  bank  stock  of 
the  bank,  in  apeakin.-  of  the  duties  of  the  assessor  with  reference 
to  the  assessment  thereof.  What  the  Legislature  said  later  in 
the  section  with  reference  to  the  duties  of  the  county  clerk 
does  not  enlarge  the  meanin.r  of  what  they  said  earlier  with 
reference  to  the  duties  of  the  assessor  to  the  extent  that  he 


Hon.  mark  W.  Wilson 


Septe.  ber  21,  1936 


—3— 


would  be  entitled  to  consider  each  shareholder  a senarete  list 
in  view  of  the  fact  that  statutes  authorizing  the  payment  of 
fees  to  officials  are  given  strict  construction,  and  in  view 
of  the  further  feet  thr.t  there  ie  some  probability  that  the 
assessor  would  not  be  entitled  to  double  compensation  or  to 
compensation  for  taking  two  lists  from  the  cane  >erson  if  that 
person  happened  to  own  other  property  assessable  in  the  county 
in  addition  to  ban*  stock. 

In  the  case  of  State  ex  rel.  Troll  v.  ^rown,  146  lio. 
401,  1.  c.  406,  the  supreme  Court  of  this  state  st.ys: 

••it  is  well  settled  that  no  ofricer  is 
entitled  to  fees  of  any  kind  ’unless  pro- 
viueu  for  by  statute,  and  being  solely 
of  eratatcry  ri^ht,  statutes  allowing  the 
earn*  must  be  strictly  construed.  State 
ex  rel.  v.  Wofford,  116  i.o.  220;  Shed 
vs.  itailroud,  67  x^o.  687;  Gammon  v. 

Laleyette  Co.,  76  mo.  675.  In  the  case 
le  bt  cited  it  is  Bald:  ’The  ri*_ht  of  a 
public  ofricer  to  lees  is  aeriveu  from 
the  statute,  xie  is  entitled  to  no  fees 
for  services  he  x.xay  peifor-x  at  such 
officer,  unless  the  statute  cives  it. 

..hen  the  statute  fails  to  provide  a fee 
for  services  ne  is  required  to  perform 
as  a nufclic  officer,  he  ht  s no  clsim 
upon  the  state  for  compensation  for  such 
services.’  Williams  v.  Chariton  Co.,  85 
fco.  645." 

To  like  effect  if  the  case  of  State  ex  rel.  v.  Cordon 
245  i.o.  12,  1.  c.  27,  and  also  the  C'  se  of  King  v.  Liver land 
Levee  District,  279  S.  195,  1.  c.  196. 

Giving  said  statute  such  strict  construction,  it  does 
not  appear  to  comprehend  the  action  of  the  assessor  in  so 
charging* 


W UiKohUol  0L 


It  is  our  opinion  that  the  assessor  of  a given  county 
who  tames  the  sworn  list  of  bamc  stock  from  the  chief  officer 
of  a beam,  said  list  containing  more  names  tnan  one  of  the 
shareholders  in  said  banic,  is  entitled  to  charge  for  one  list 
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thut  bein^,  the  liet  furnished  to  hi...  by  the  chief  officer  of 
s^id  bank.  It  is  our  further  opinion  that  such  assessor  is 
not  authorised  by  the  statutes  as  now  written  to  charge  for 
additional  lists  or  to  consider  as  a list  each  of  the  se  arate 
shareholders  in  s id  bank. 


Yours  very  truly. 


hi  wiu.x»  .w.  io 0i« , 

Assistant  attorney  Generel. 


APPhOVhh: 


JOliN  nOii’kAh  , 

(Acting)  attorney  General. 


D»  :nK 


TOWNSHIP  ORGANIZATION:  ) 
TAXATION:  - ) 

POLL  TAXES:  ) 


Re  levying  of  poll  taxes  in  counties 
under  township  organization. 


) 

r 


A 
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December  16,  1936. 


Honorable  . ark  IV.  Ison 
Prosecuting  Attorney 
ilenry  County 
Clinton,  Missouri 


VJear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter 
of  recent  date  in  which  you  request  the  opinion  of  this 
Department.  *our  letter  is  as  follows: 


"Representatives  of  the  citizens  of 
one  of  our  townships  have  co:.ie  to  me 
and  ask  if  they  will  have  to  pay  poll 
tax  this  year  under  the  following 
circumstances : 

"The  township  board  did  not  appoint 
a road -over seer  as  provided  by  law 
arid  no  notices  wore  given  to  work 
out  the  poll  tax. 

"The  poll  tax  is  paid  at  the  time  of 
the  other  tax  e and  these  people  want 
to  know  if  they  can  pay  the  other 
tax  without  paying  the  poll  tax, 
since  there  was  no  overseer  and  no 
warning  notices  given. 

"Now  the  township  board  comes  to  me 
and  wants  to  know  who  shall  sign 
tho  receipts  for  the  poll  tax  paid 
if  they  have  to  pay  It  or  if  they 
voluntarily  do  so. 

‘'These  questions  are  very  material 
to  this  com  unity  at  the  pi" e sent  time, 
so  I will  appreciate  an  opinion  as 
soon  as  possible." 
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The  facts  as  3et  forth  in  your  letter  of 
inquiry,  relative  to  the  assessment  of  poll  tax,  are 
somewhat;  meaner , but  from  your  statement  we  assume  that 
the  townehip  board  (iienry  County  being  under  township 
organisation)  did  not  appoint  a road  overseor  in  the 
month  of  April  as  provided  by  Section.  8150,  R.  3.  Mo# 
1929.  Neither  did  a road  overseer  in  the  township  in 
question  qualify  and  give  bond  under  the  provisions  of 
sections  8151  and  8152,  R.  3.  Mo.  1929.  In  other  words, 
there  1ms  been  a non-compliance  in  said  township  relatirw 
to  the  appointment  of  road  overseers# 

Under  township  organization  section  8158,  R.  S. 
Mo.  1929,  provides  that, 

"The  township  board  shall,  at  the 
regular  April  meeting,  levy,  for  road 
purposes,  a poll  tax  in  the  township 
in  the  some  manner  and  under  the  same 
restrictions  as  provided  for  such 
levy  by  county  courts  In  counties  not 
under"TownsMp  organl  zaElon » * # * 


Under  counties  not  under  tovmship  organization 
t.h.e  manner  of  levying  and  collection  of  a poll  tax  are 
found  in  sections  7880,  7881,  7882,  7883,  7834,  7885,  7886, 
7J87  and  7888,  R.  S.  Mo.  1929,  and  the  above  sections  must 
be  looked  to  for  the  procedure  in  the  levying  and  collection 
of  poll  taxes  in  the  counties  under  tovmship  organization 
as  required  by  Section  0158,  R.  S.  Mo#  1929,  in  so  far  as 
the  same  is  applicable  and  not  dif i erently  provided  for  in 
the  township  organization  law  relative  to  same.  ±n  the 
absence  of  the  appointment  of  a road  overseer  by  the  town- 
ship board,  evidently  there  has  been  an  absolute  non- 
compliance  with  the  statutes  relative  to  the  duties  of  the 
road  ever seer  with  respect  to  giving  warning  notices  to 
those  eligible  to  pay  poll  tax, and  no  warning  notices  what- 
ever have  been  given  as  provided  by  Section  0159,  R.  S.  Mo# 
1929# 

i.e  are  not  unmindful  of  what  i 3 said  in  Section 
7 80,  H.  S.  Mo.  1929,  that  "no  poll  tax  payer  shall  be 
exempt  from  the  payment  of  this  poll  tax  on  account  of  any 
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mlstalco  or  defect  in  the  war  ling  notice  to  work  the  roads." 

it  will  be  noted  that  in  countios  under  county 
organisation  the  county  courts  levy  the  tax  and  the  county 
clerks  make  up  the  lists,  while  under  township  organization 
these  duties  devolve  upon  the  township  board  and  the  town- 
ship clerk*  respectively. 

Front  the  facts  as  stated  in  your  letter, and  on 
those  facts  alone,  we  must  conclude  that  there  has  Deen  such 
a material  non-compliance  with  the  assessment  in  the  collection 
of  poll  taxes  which  would  invalidate  the  levy  of  poll  taxes 
in  that  tov/nahip.  Of  course,  upon  a suit  brought  for  the 
collection  of  the  poll  taxes,  it  may  be  shown  that  there  has 
been  a sufficient  compliance  with  the  statutes  to  make  a 
valid  levy,  but  upon  your  statement  it  would  seen  that  such 
is  not  tiie  case.  e see  no  reaso..  why  the  taxoayers  of  that 
tov/nshlp  may  not  pay  their  general  property  tax  without 
reference  to  the  payment  of  their  poll  taxes* 

e hope  tint  this  sufficiently  answers  the  q'  estions 
roquestod  in  your  letter. 


Vory  truly  yours. 


COVE  jL  R.  H YITT 
Assistant  Attorney-General 


APPROVED: 


J.  E.  toljUfc 

(Acting)  Attorney-General 
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SHERIFFS:  Sheriff  can  succeed  himself  in  office  when? 


2.'1  ? 


February  17 , 1S36 


Honorable  I leas  '.'.'right 
Sheriff  of  Boone  County 
Columbia,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  d ated 
January  23,  1936,  which  reads  as  follows: 

"As  the  present  sheriff  of  Boone 
County,  Missouri,  I desire  the  op 
inion  of  your  office  upon  the 
following  proposition: 

"At  the  November  election  1932 
Roger  Wilson  was  elected  Sheriff 
of  Boone  County  and  on  January  1, 

1933,  qualified  and  served  as  such 
sheriff  until  Juno  14,  1935,  at 
which  time  he  was  killed  while  in 
the  performance  of  the  duties  of  his 
office.  Immediately  thereafter  I 
was  appointed  by  the  County  Court 
as  acting  sheriff  for  thirty  (30) 
days,  at  which  tire  a special  elec- 
tion was  held  to  fill  the  vacancy  In 
the  sheriff’s  office  of  Boone  County 
and  at  that  special  election  I was 
elected  to  fill  the  unexpired  term 
of  the  said  Roger  Wilson  and  my 
commission  so  reads. 

"I  now  desire  to  become  a candidate 
for  Sheriff  of  Boone  County  at  the 
regular  1936  election  and  I am  de- 
slrious  of  having  your  opinion  as 
to  whether  I am  eligible  t.  be 
elected  sheriff  for  a full  t erm 
under  the  circumstances.  Section  11, 
Article  IX  of  the  Constitution  of 
Misso\iri  relates  tethis  natter, 
but  ""  d esire  the  benefit  of  your  op- 
ini  oni  relative  to  the  matter." 
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Article  i: , Section  10,  Missouri  Constitution  pro- 
vides in  part  as  follows: 


■There  shall  be  elected  by  the  quail' 
led  voters  in  each  county  on  the 


__  rollqyln£ 
first  Monday  In  Ho veiaber . A.  D.  1908, 
and  thereafter  every  four  years . a 
sheriff  and  coroner,  fhe 
serve  for  four  years  and 

successors  be  duly  elocfce  

fled,  unless  sooner  removed  for  mal- 
feasance In  office . * * * *.ir~ 


Article  IX,  Section  11  of  the  Missouri  Constitution 
provides: 


"whenever  a vacancy  shall  happen  In 
the  office  of  sheriff  or  coroner,  the 
same  shall  be  filled  by  the  county 
court.  If  such  vacancy  happen  In 
the  office  of  sheriff  more  than  nine 
months  prior  to  the  time  of  holding 
a general  election,  such  county  court 
shall  immediately  order  a special 
election  to  fill  the  same,  and  the 
person  by  It  appointed  shall  hold 
office  until  the  person  chosen  at 
such  election  shall  be  duly  qualified; 
otherwise,  the  person  appointed  by 
such  county  court  shall  hold  office 
until  the  person  chosen  at  such 
general  election  shall  be  duly  quali- 
fied. If  any  vacancy  happens  in  the 
office  of  coroner,  the  same  shall  be 
filled  for  the  remainder  of  the  term 
by  such  county  court.  No  person 
elected  or  appointed  to  fill  a va- 
cancy in  either  of  said  offices  shall 
thereby  be  rendered  ineligible  for 
the  next  succeeding  term." 

Article  XIV,  Section  5,  Missouri  Constitution  pro- 
vides; 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
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elected  or  appointed,  subject  to 
the  right  of  resignation,  shall  hold 
office  during  their  official  terms, 
and  until  their  successors  shall  be 
duly  elected  or  appointed  and  quali- 
fied*" 

CCNCLUSICM. 


By  the  constitutional  provisions  above  quoted  we 
see  that  the  office  cf  sheriff  in  Missouri  nay  be 
filled  either  by  election  at  the  General  Election, 
held  every  four  years,  as  per  Section  10,  surpra,  or 
said  office  may  be  filled,  in  case  of  vacancy,  by  ap- 
pointment of  the  County  Court,  or  where  the  vacancy  in 
office  occurs  more  than  nine  months  prior  to  the  time 
of  holding  a General  Election,  then  a special  election 
of  a sheriff  to  fill  the  vacancy  is  provided  for  and 
the  sheriff  appointed  to  fill  in  the  vacancy  holds  the 
office  until  the  person  elected  at  the  special  election 
be  duly  qualified,  as  per  Article  IX,  Section  11,  supra. 

We  are  enclosing  the  opinion  of  this  Department 
written  by  Honorable  Olliver  W#  Nolen,  Assistant  Attorney 
General,  to  Honorable  Joseph  C.  Crain,  dated  June  15,  1934. 
Following  the  logic  of  said  opinion  we  believe  the  of- 
fice of  sheriff  in  Boone  County  could'  have  been  filled 
at  the  General  Election  of  November,  1934,  and  you r com- 
mission which  reads  that  you,  at  the  special  election, 
were  elected  to  the  unexpired  time  of  Roger  Wilson,  does 
not  mean  that  you  were  elected  to  hold  office  until  the 
General  Election  1936.  fhe  office  of  Boone  County  not 
being  filled  at  the  General  Election  of  1934,  presents 
this  situation:  We  believe  that  you  are  now  holding  said 
office  pursuant  t.o  appointment  and  special  election  as 
provided  in  Article  IX,  Section  11,  supra,  and  are  now 
enjoying  the  office  as  a hold-over.  Having  qualified  for 
said  office  after  the  special  election,  and  by  failing  to 
run  for  reelect ion  in  1934,  you  are  now  holding  said  of- 
fice under  the  provision  of  Article  XIV,  Section  5,  supra, 
and  have  a right  to  said  office  until  a successor  be 
"elected,  appointed  and  qualified." 

It  is  true  that  a sheriff  elected  under  the  provi- 
sions of  Article  IX,  Section  10,  supra,  can  serve  but  four 
years  and  until  his  successor  be  elected  and  qualified, 
but  the  prohibitions  of  Article  IX,  Section  10,  supra  are 
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not  applicable  in  your  case  because  you  have  never  held 
the  office  by  virtue  of  said  section*  Your  present  title 
to  the  office  is  by  virtue  of  Article  IX,  Section  11, 
supra  and  Article  XIV,  Section  5,  supra,  and  since  one 
who  is  appointed  or  elected  to  the  office  of  sheriff  by 
virtue  of  Article  IX,  section  10,  supra,  can  not  thereby 
"be  rendered  ineligible  for  the  next  succeeding  t erm" , 
and  since  the  election  of  llovember,  1936  starts  the  next 
succeeding  tern  of  office  to  the  tern  to  which  you  were 
elected  to  fill  the  ffacancy,  it  follows  as  our  opinion 
that  nothing  in  the  law  prohibits  you  from  b elng  a candi- 
date to  succeed  yourself,  and  if  elected  we  are  of  the 
opinion  that  you  could  hold  office  for  four  years  and 
until  your  successor  be  duly  elected  and  qualified,  unless 
sooner  removed  for  malfeasance  in  office* 


Respectfully  submitted 


WL.  ORR  SAWYERS 

Assistant  Attorney  General  • 


APPROVED* 


wee TT'mnx. — 

Attorney  General* 
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COUNTY  SUPERINTENDENT  OP  SCHOOLS:  It  is  the  duty  of  the  county 

superintendent  of  schools  to 
investigate  school  loans;  said 
investigation  being  for  the  purpose 
of  ascertaining  if  the  county  court 
complies  with  the  statutes  in  loan- 
ing school  moneys. 


7 


February  18,  1936, 


Honorable  John  J.  Wolfe 
Associate  Prosecuting  Attorney 
St.  Louis  County 

Clayton,  Missouri 


FI  LED 


u 


Dear  Mr.  olfe: 


This  is  to  acknowledge  your  letter,  which  in  part 
reads  as  follows: 

"I  would  appreciate  for  the  guidance 
of  the  Srand  Jury  an  opinion  from 
you  relative  to  Section  9458,  regard- 
ing the  County  Superintendent  of 
Schools,  ■>>  -w  *• 


****** 

" e would  like  to  know  if  under  this 
statute  the  county  superintendent  of 
schools  is  required  to  examine  the 
school  loans,  that  is,  the  notes  and 
mortgages  given  to  the  county  court 
for  the  school  money  loaned.*' 


Section  9456,  R.  S.  Mo.  1929,  provides  that  the 
county  superintendent  of  schools,  before  entering  upon  the 
duties  of  his  office,  must  take  and  subscribe  to  an  oath  to 
discharge  the  duties  of  his  office  faithfully  and  impartially. 

Section  9458,  R.  S.  Mo.  1929,  referred  to  in  your 
letter,  places  a duty  upon  the  county  superintendent  as  follows: 

"*  * * He  shall  examine  the  records 
of  the  county,  so  far  as  they  relate 
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to  school  funds  and  school  moneys, 
see  that  the  law  Is  strictly  observed, 
and  shall  be  present  at  the  August 
Term  of  the  county  court,  to  give  such 
information  as  may  be  of  importance  to 
said  court  in  the  transaction  of  all 
business  pertaining  to  the  school 
interests  of  the  county.  ***♦.* 


The  county  court  has  Imposed  upon  it  the  duty  of 
collecting,  preserving  and  investing  school  funds  and  school 
moneys.  Sections9843  to  9255,  inclusive,  R.  S.  Mo.  1929. 

The  above  statutes  require  the  county  court  to  do 
certain  mandatory  things  relating  to  school  loans,  namely: 
charge  a minimum  amount  of  interest;  and  obtain  security  of 
a certain  nature  and  character.  The  county  court  may  also 
exact  personal  security  and  demand  additional  security.  Pro- 
vision is  also  made  as  to  the  procedure  necessary  for  collec- 
tion or  foreclosure. 

The  county  superintendent  has  nothing  to  do  with  the 
loaning  of  school  moneys.  However,  by  virtue  of  Section 
9458,  supra,  it  is  his  duty  to  ascertain  by  investigation  or 
examination  if  the  county  court  is  loaning  school  funds  or 
school  moneys  according  to  the  statutes.  It  would  not  be, 
in  our  opinion,  the  superintendent's  duty  to  pass  upon  the 
solvency  of  the  security.  However,  it  would  be  his  duty  to 
ascertain  if  security  was  given,  that  is,  as  to  whether  or 
not  the  county  court  required  security  for  the  loans.  7?e 
believe  the  intention  of  the  Legislature  was  to  have  someone 
responsible  for  inquiring  into  the  manner  and  method  the 
county  court  was  making  loans  and  to  have  a check  on  the 
county  court,  in  the  event  such  loaned  school  moneys  other 
than  as  provided  by  statute.  If  the  county  court  was  loaning 
money  at  an  interest  less  than  four  p r cent  the  county 
sup  rintendent  should  call  said  fact  to  the  attention  of  the 
court,  and  if  the  county  court  was  loaning  money  on  security 
other  than  that  provided  by  statute,  then  said  fact  would 
be  revealed  by  an  examination  of  the  records  by  the  super- 
intendent. However,  the  county  superintendent  would  not  be 
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required  to  examine  into  the  solvency  or  insolvency  of 
notes  and  mortgages.  But.  if  he  has  Information  to  the 
effect  that  notes  are  insolvent,  he  should  advise  the  county 
court  of  his  investigation,  so  that  additional  security 
could  be  exacted. 

From  the  above  it  is  our  opinion  that  it  is  the 
duty  of  the  county  superintendent  of  schools  to  examine  the 
records  of  the  county  court,  concerning  school  loans,  for  the 
purpose  of  ascertaining  if  the  county  court  is  complying 
vith  the  statutes  relating  thereto. 

It  is  our  further  opinion  that  it  is  the  duty  of 
the  sixperintendent  to  ascertain  whether  or  not  notes  and 
mortgages  were  given,  out  the  solvency  or  insolvency, 
adequacy  or  Inadequacy,  of  said  notes  and  mortgages  would 
not  be  a matter  for  his  determination.  However,  if  he  has 
information  that  certain  notes  are  insolvent  or  inadequate 
he  should,  at  least,  when  present  at  the  August  Term  of  the 
County  Court,  give  them  that  information.  However,  as  stated, 
it  is  not  his  duty  to  personally  investigate  every  note  or 
mortgage  for  solvency  or  otherwise,  in  our  opinion. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED* 


r 1 MckWRICT  " 
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COUNTY  BUDGET  ACT;  Contracts  arising  in  counties  of  more  than  50,000 
to  be  paid  out  of  special  road  and  bridge  levy  fund  are  recuired  to  be 
advertised  or  notices  published  under  Sec.  19,  Laws  of  Mo.  *1933.  n.  350 
if  amount  is  more  than  $ 5 00. 00.  F 


February  20,  1936. 


honorable  J.  J.  Wolf e , 
j^ssociote  prosecuting  attorney, 
ot.  Louis  County, 

Clayton,  Missouri. 


F 1 L t D 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
February  8 wherein  you  make  the  following  inquiry: 

"Kindly  advise  whether  or  not 
in  your  opinion  purchases  for 
which  payments  are  made  cut  of 
the  special  road  and  bridge 
levy  are  required  to  be  adver- 
tised or  posted  under  the  provis- 
ions of  oection  19  of  the  County 
Budget  Law  of  1933. 

"Materials,  tools  and  equipment 
used  in  and  on  roads  and  bridges 
are  many  and  varied  and  if  purchased 
at  opportune  times  when  the  prices 
are  low  or  when  certain  dealers 
have  a surplus,  a greet  saving  can 
be  affected.  If,  however,  we  are 
required  to  advertise  or  post  notices 
inviting  bids,  the  time  lost  thereby 
and  the  opportunity  of  bidders  to 
consult  with  each  other  may  prevent 
our  availing  ourselves  of  these 
savings. " 


ot.  nouis  County,  having  a greater  population  than 
50,000,  is  governed  by  ejections  9 to  20  inclusive  of  the  County 
Budget  «.ct. 


On  January  21,  1936  this  department  rendered  an  opinion 
to  Honorable  G.a.  Kamp,  Prosecuting  attorney  of  Montgomery  County, 
in  which  it  was  held  that  a special  road  and  bridge  fund  did  not 
become  a component  part  of  the  six  classifications  as  contained 
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in  oection  2 of  the  County  Budget  ^ct,  which  relates  to  counties 
having  less  than  50,000  inhabitants.  In  counties  of  more  than 
50,000,  the  terms  of  the  County  Budget  ^ct  and  the  general 
financial  set-up  are  not  as  definite  as  in  counties  containing 
less  than  50,000  inhabitants.  copy  of  the  opinion  above  referred 
to  is  hereto  attached. 

Section  19  of  the  ^.ct  (Laws  of  1*0.  1933,  p.  350)  is  as 
follows : 


’hJ.1  contracts  shall  be  executed 
in  the  name  of  the  county  by  the 
head  of  the  department  or  officer 
concerned,  except  contracts  for 
the  purchase  of  supplies,  materials, 
equipment,  or  services  other  than 
personal  made  by  the  officer  in 
oharge  of  purchasing  in  any  county 
having  such  officer. 

wHo  contract  or  order  imposing  any 
financial  obligation  on  the  county 
shall  be  binding  on  the  county 
unless  it  be  in  writing  and  unless 
there  is  a balance  otherwise  unencum- 
bered to  the  credit  of  the  appropriation 
to  which  the  same  is  to  be  charged 
and  a cash  balance  otherwise  unencumbered 
in  the  treasury  to  the  credit  of  the 
fund  from  which  payment  is  to  be  made, 
each  sufficient  to  meet  the  obligation 
thereby  incurred  and  unless  such  con- 
tract or  order  bear  the  certification  of 
the  accounting  officer  so  stating; 
providing  that  in  case  of  any  contract 
for  public  works  or  buildings  to  be 
paid  for  from  bond  funds  or  from 
taxes  levied  for  the  purpose  it  shall 
be  sufficient  for  the  accounting  officer 
to  certify  that  such  bonds  or  taxes  have 
been  authorized  by  vote  of  the  people 
and  that  there  is  a sufficient  unencumbered 
amount  of  such  bonds  yet  to  be  sold  or 
of  such  taxes  levied  and  yet  to  be 
collected  to  meet  the  obligation  in 
case  there  i3  not  a sufficient  unencumbered 
cash  balance  in  the  treasury,  .nil  con- 
tracts and  purchases  shall  be  let  to 
the  lowest  and  best  bidder  after  due 
opportunity  for  competition,  including 
advertising  the  proposed  letting  in  a 
newspaper  in  the  county  with  a circulation 
of  at  least  500  copies  per  issue,  if 
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there  be  such,  except  that  such 
advertising  3hall  hot  be  required 
in  case  of  contracts  or  purchases 
involving  an  expenditure  of  less 
than  .'500.00,  in  which  case  notice 
shall  be  posted  on  the  bulletin 
board  in  the  court  house.  All  bids 
for  any  contract  or  purchase  may 
be  rejected  and  new  bids  advertised 
for. 

"Contracts  which  provide  that  the 
person  contracting  with  the  county 
shall , during  the  term  of  the  contract, 
furnish  to  the  county  at  the  price 
therein  specified  the  supplies,  materi- 
als, equipment,  or  services  other  than 
personal  therein  described,  in  such 
quantities  as  may  be  required,  and 
from  time  to  time  as  ordered  by  the 
officer  in  charge  of  purchasing  during 
the  term  of  the  contract,  need  not 
bear  the  certification  of  the  account- 
ing officer  83  herein  provided;  but 
ell  orders  for  such  supplies,  materials, 
equipment,  or  services  other  than 
personal .shall  bear  such  certification. 
In  case  of  such  contract,  no  financial 
obligation  shall  accrue  against  the 
county  until  such  supplies,  materials, 
equipment  or  services  other  than 
personal  are  so  ordered  and  such 
certificate  furnished." 


oection  7891,  d.o.  l.o.  1929  refers  to  the  levying  of  a 
special  road  and  bridge  tax,  and  Is  as  follows: 

"In  addition  to  the  levy  authorized 
by  the  preceding  section,  the  county 
courts  of  the  counties  of  this  state, 
other  than  those  under  township 
organization,  in  their  discretion 
may  levy  and  collect  a special  tax  not 
exceeding  twenty-five  cents  on  each 
one  hundred  dollars  valuation,  to 
be  used  for  road  and  bridge  purposes, 
but  for  no  other  purposes  whatever, 
and  the  same  shall  be  known  and 
designated  as  'the  special  road  and 
bridge  fund*  of  the  county;  provided, 
however,  that  all  that  part  or  portion 
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of  said  tax  which  shall  arise 
from  and  be  collected  and  paid 
upon  any  property  lying  and  being 
within  any  road  district  shall 
be  paid  into  the  county  treasury 
and  placed  to  the  credit  of  the 
special  road  district,  or  other 
road  district,  from  which  it  arose, 
and  shall  be  paid  out  to  the 
respective  road  districts  upon 
warrants  of  the  county  court,  in 
favor  of  the  commissioners,  treasurer 
or  overseer  of  the  district,  as  the 
case  may  be:  provided,  further, 
that  the  part  of  said  special  road 
and  bridge  tax  arising  from  and 
paid  upon  property  not  situated 
in  any  road  district,  special  or 
otherwise,  shall  be  placed  to  the 
credit  of  the  ’county  road  and 
bridge  fund’  and  be  used  in  the 
construction  and  maintenance  of 
roads,  and  may,  in  the  discretion 
of  the  county  court,  be  used  in 
improving  or  repairing  any  street 
in  any  incorporated  city  or  village 
in  the  county,  if  said  street  shall 
form  a part  of  a continuous  highway 
of  said  county  leading  through  such 
city  or  village;  but  no  part  of 
said  fund  shall  be  used  to  pay  the 
damages  incident  to,  or  costs  of, 
establishing  any  road;  provided, 
further,  that  no  warrant  shall  be 
drawn  in  favor  of  any  road  overseer 
until  an  account  for  work  done  or 
materials  furnished  shall  have  been 
presented  and  audited  by  the  county 
court . " 


We  call  your  attention  to  the  clause  in  Jection  7891,  supra, 
which  says,  "but  for  no  other  purposes  whatever,  and  the  same  shall 
be  known^na  designated  as  'the  special  road  and  bridge  fund'  of 
the  county". 


Section  10  of  the  County  budget  Act  (Laws  of  ^o.  1933,  p. 
346)  throws  some  light  on  the  question  at  hand  in  the  provision: 

"The  annual  budget  of  any  such 
county  shall  present  a complete 
financial  plan  for  the  ensuing 
budget  year.  It  shall  set  forth 
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all  proposed  expenditures  for 
the  administration,  operation 
and  maintenance  of  all  offices, 
departments,  commissions,  courts 
and  institutions;  the  actual  or 
estimated  operating  deficits  or 
surpluses  from  prior  years;  all 
interest  and  debt  redemption 
changes  during  the  year  and 
expenditures  for  capital  projects. 

In  addition,  the  budget  shall  set 

forth  in  detail  the  anticipated  • 

income  and  other  means  of  financing 

the  proposed  expenditures.  * * *■ 

Section  12  of  the  Budget  j*.ct  (Laws  of  teo.  1933,  p.  348) 
provides  for  the  contents  of  the  budget  for  the  county,  as  follows: 

"The  budget  document  shall  include 
the  following:  (1)  a budget  message 
outlining  the  fiscal  policy  of  the 
government  for  the  budget  year  and 
describing  the  important  features 
of  the  budget  plan,  giving  a general 
budget  summary  setting  forth  the 
aggregate  figures  of  the  budget  in 
such  manner  as  to  show  the  balanced 
relations  between  total  proposed 
expenditures  and  total  expected  Income 
and  other  means  of  financing  the 
budget  compared  with  the  correspond- 
1 * ng  figures  for  the  last  completed 

fiscal  year  and  the  current  fiscal 
year,  and  including  explanatory 
schedules  classifying  expenditures 
by  organization  units,  objects,  and 
funds,  and  income  by  organization 
units,  sources,  and  funds;  (2)  the 
detailed  budget  estimates,  as  provided 
for  in  the  preceding  section  of  this 
act,  showing  the  recommendations  of 
the  budget  officer  compared  with  the 
figures  for  the  last  completed  fiscal 
year  ana  the  estimates  for  the  current 
fiscal  year;  (3J  complete  drafts 
of  appropriation  and  revenue  orders 
to  out  the  budget  into  effect  when 
approved  by  the  county  court.*  * * 

Section  18  of  the  .».ct  (Laws  of  Lio.  1933,  page  350)  provides: 

"Lx cept  as  in  this  section  otherwise 
specified,  all  offices,  departments, 
courts,  institutions,  commissions. 
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or  other  agency  spending  moneys 
of  the  county,  shall  perform  the 
duties  and  observe  the  restric- 
tions set  forth  in  the  preceding 
sections  relating  to  budget  pro- 
cedure and  appropriations.  The 
estimates  of  the  circuit  court, 
including  all  activities  thereof 
and  of  the  circuit  clerk,  shell  be 
transmitted  to  the  budget  officer  by 
the  circuit  clerk.  The  estimates 
of  the  circuit  clerk  shall  bear 
the  approval  of  the  circuit  court. 

The  budget  officer  of  the  county 
court  shall  not  change  the  estimates 
of  the  circuit  court  or  of  the 
circuit  clerk  vithout  the  consent 
of  the  circuit  court  or  the  circuit 
clerk,  respectively,  but  shall 
appropriate  in  the  anpropriation  order 
the  amounts  est?.mated  as  originally 
submitted  or  as  changed,  rith  3uch 
consent. " 

deferring  again  to  jec.  10  of  the  „.ct  (p.  346),  we  call 
your  attention  to  this  provision: 

" * * * All  receipts  of  the  county 
for  operation  and  maintenance  shall 
be  credited  to  the  general  fund,  and 
kll  expenditures  for  such  purposes 
shall  be  charged  to  such  fund;  pro- 
vided, that  receipts  from  the  special 
tax  levy  for  roads  and  bridges  shall 
be  kept  in  a special  fund  and  expendi- 
tures for  roads  and  bridges  may  be 
charged  to  such  fund.  * *" 


C0NCLUJI0N 


You  Fill  note  from  the  enclosed  copy  of  opinion  to  the 
Honorable  O.a.  Kamp  that  we  held  the  special  road  and  bridge  fund 
was  not  to  be  taken  into  account  in  formulating  the  annual  budget 
for  counties  of  less  than  50,000  inhabitants  for  the  reason  that 
the  various  sections  were  silent  as  to  special  tax  levy  and  in 
view  of  the  fact  that  ~»ec.  7891,  supra,  states  specifically  that 
the  funds  derived  from  such  tax  shall  be  placed  to  the  credit  of 
the  "special  road  and  bridge  fund"  and  in  addition  thereto*  none 
of  the  six  classes  were  sufficiently  broad  in  their  terms  to 
include  the  special  road  and  bridge  fund. 

In  the  instant  case  the  Legislature  has  seen  fit  to 
specifically  mention  the  special  road  and  bridge  fund  and  has  made 
it  a part  of  the  annual  budget  and  directed  how  the  fund  shall  be 
kept  in  counties  of  more  than  50,000  population.  We  are  therefore 
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of  the  opinion  that  the  purchase  of  materials,  tools  and  equip- 
ment as  mentioned  in  your  letter, is  amenable  to  the  terms  of 
Section  19  of  the  County  nudge t act,  and  if  the  amount  involved 
in  the  contract  is  more  than  live  Hundred  Dollars,  it  is 
necessary  to  advertise  or  post  notices  inviting  bids. 


respectfully  submitted. 


OLLIV^R  n/.  DCLZN, 
ass! stunt  attorney  General. 


aPHHCVED: 


J GKi\  iiOrlkA^,  Jr., 

(acting)  attorney  General. 
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CORONxiRS:  wot  eligible  to  said  office  for  over  four  years 

continuously  in  any  period  _of_ time . 


May  19,  1936- 


Honorable  J*  H*  Womack,  H*  t« 

Coroner  of  Texas  County 
Houston,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion,  dated 
Anril  13,  1936,  which  reads  as  follows: 

"In  recent  instructions  to  Coroners 
sent  out  from  your  office  you  stated 
that  a Coroner  could  not  succeed  him- 
self if  he  had  served  four  years- 

"I  have  served  Texas  County,  as  Coroner, 
for  most  of  four  years*  What  I would 
like  to  know  if  if  I should  resign  now 
and  be  appointed  to  serve  out  the  un- 
expired term,  would  I then  be  eligible 
for  reelection?  In  conference  with 
you  yesterday  I understood  you  to  say 
that  I could  do  this* 

"If  the  above  arrangement  would  not  be 
satisfactory  could  I resign  before  the 
four  years  were  up  and  then  be  eligible 
for  reelect ion?" 

Article  IX,  tsection  10,  of  the  Missouri  Constitution 
provides : 


"There  shall  be  elected  by  the  quali- 
fied voters  in  each  county  on  the 
first  Tuesday  next  following  the 
first  Monday  in  November,  A.  D*  1908, 
and  thereafter  every  four  years,  a 
sheriff  and  coroner*  They  shall  serve 
for  four  years  and  until  their  successors 
be  duly  elected  and  qualified,  unless 
sooner  removed  for  malfeasance  in  of- 
fice* Eefore  entering  on  the  duties  of 
their  office,  they  shall  give  security 
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in  the  amount  and  in  such  manner  as 
shall  be  prescribed  by  law,  and  shall 
be  eligible  only  four  years  in  any 
one  period*  Whenever  a county  shall 
be  hereafter  established,  the  Governor 
shall  appoint  a sheriff  and  coroner 
therein,  who  shall  continue  in  office 
until  the  next  succeeding  general 
election  and  until  their  successors 
shall  be  duly  elected  and  qualified." 

Article  IX,  Section  11,  Missouri  Cons titlkt ion  provides: 

"Whenever  a vacancy  shall  happen  in 
the  office  of  sheriff  or  coroner,  the 
same  shall  be  filled  by  the  county 
court*  If  such  vacancy  happen  in  the 
office  of  sheriff  more  than  nine  months 
prior  to  the  time  of  holding  a general 
election,  such  county  court  shall  im- 
mediately order  a special  election  to 
fill  the  same,  and  the  person  by  it 
appointed  shall  hold  office  until  the 
person  chosen  at  such  election  shall  be 
duly  qualified;  otherwise,  the  person 
appointed  by  such  county  court  shall 
hold  office  until  the  person  chosen 
at  such  general  election  shall  be  duly 
qualified.  If  any  vacancy  happen  in 
the  office  of  coroner,  the  same  shall 
be  filled  for  the  remainder  of  the  term 
by  such  county  court*  flo  person  elected 
or  appointed  to  fill  a vacancy  in  either 
of  said  offices  shall  thereby  be  rendered 
ineligible  for  the  next  succeeding  term*" 

Article  XI?,  aectlon  5,  Missouri  Constitution  provides: 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  office 
during  their  official  terms,  and  until 
their  successors  shall  be  duly  elected 
or  appointed  and  qualified*” 

Pursuant  to  the  above  constitutional  provisions  the 
Legislature  has  orovided  In  Section  10167,  S.  Ho*  the 
following: 
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"On  the  first  Tuesday  after  the  first 
Monday  in  November,  in  the  year  1880, 
and  every  two  years  thereafter,  there 
shall  bs  an  election  held  in  each 
township  in  this  state,  and  in  e ach 
ward  of  the  city  of  St*  Louis,  for 
the  election  of  a member  of  congress 
from  each  congressional  district,  of 
senators  and  representatives  in  those 
districts  and  Judges  of  the  county 
courts  in  those  counties  where  the 
term  of  those  elected  has  expired, 
and  for  sheriffs  and  coroners,  and 
such  other  officers  as  may  be  required 
by  law  to  be  elected  at  such  elections*” 

The  Legislature  lias  provided  in  Section  11196  R*  S* 
Mo*  1929,  the  following: 

"All  officers  elected  or  appoint  ed 
by  the  authority  of  the  laws  of  this 
state  shall  hold  their  offices  until 
their  successors  are  elected  or  ap- 
pointed, commissioned  and  qualified* " 

The  people  have  a right  to  such  period  and  in  such 
a manner  as  they  shall  establish  by  their  constitution, 
to  cause  or  allow  their  public  officer  to  return  to 
private  life,  and  to  fill  up  vacant  places  by  certain 
and  regular  elections  and  appointments*  To  this  end  are 
the  provisions  of  the  Missouri  Constitution  above  quoted* 
Similar  provisions  myy  be  found  in  tho  consitutions  of 
other  states  from  earliest  times,  regulating  and  con- 
trolling rotation  and  succession  in  office* 

uuce,  on  Legislative  Assemblies,  p*  346,  reads  as 
follows  s 


"Pennsylvania  was  the  f lrst  colony  to 
have  the  rotation  idea  put  into  its 
frame  of  government,  William  Penn’s 
Charter  of  Liberties  provided  that 
(after  seven  years)  when  a member  of 
tho  Provincial  Council  (the  upper 
branch)  ended  his  three  years*  term, 
he  should  be  'uncapable  of  b eing 
Chosen  again  for  one  whole  year  fol- 
lowing that  so  all  may  be  fittest 
for  the  Government  and  have  Experience 
of  the  Care  and  burthen  of  it**  The 
provision  disappeared  in  1696,  but  it 

was  not  forgotten*  When  the  Convention 
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of  1776,  over  which  Benjamin  Franklin 
presided,  .and  which  he  no  doubt  in- 
spired, created  but  one  legislative 
body,  it  said:  flfo  person  shall  be 
cabable  of  being  elected  a member  to 
serve  in  the  House  of  Representatives 
of  the  freemen  of  this  Commonwealth 
more  than  four  years  in  seven* ' It 
was  also  provided  that  a delegate  of 
the  3tate  in  Congress  should  serve 
no  longer  than  two  years  successively 
and  be  Incapable  of  reelection  for 
three  years  afterward;  that  any  per- 
son having  served  as  a member  of  the 
Supreme  Executive  Council  of  the 
State  for  three  successive  years, 
should  be  incapable  of  holding  that 
office  for  four  years  afterward;  and 
that  one  third  of  the  Council  should 
be  replaced  each  year*  ’By  this  mode 
of  election  and  continued  rotation,1 
it  was  explained,  ’more  men  will  be 
trained  to  public  business,  there 
will  in  every  subsequent  year  be  found 
In  the  Council  a nuiriber  of  persons 
acquainted  with  the  proceedings  of  the 
foregoing  years,  whereby  the  business 
will  be  more  consistently  conducted, 
and  moreover  the  danger  of  establish- 
ing an  Inconvenient  aristocracy  will 
be  effectually  prevented* ' 

"Franklin  persisted  to  the  end  of  his 
admiration  of  the  idea*  Madison 
reports  him  as  saying  In  the  Federal 
Convention*  *It  seems  to  have  been 
Imagined  by  s ome,  that  the  r eturning 
to  the  mass  of  the  people  was  de- 
grading the  magistrate*  This,  he 
thought,  was  contrary  to  republican 
principles*  In  free  governments,  the 
rulers  are  the  s ervants,  and  the 
people  their  superiors  and  sovereigns* 
For  the  former,  therefore,  to  return 
among  the  latter,  was  not  to  degrade, 
but  to  promote,  them*  And  it  would 
be  imposing  an  unreasonable  burden 
on  them,  to  keep  them  always  in  a 
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state  of  servitude,  and  not  allow 
them,  to  become  again  one  of  the 
masters. ' " 


And  further  on  pages  347  to  349  reads  as  follows: 

"Another  of  the  great  men  of  the 
time  who  believed  in  rotation  was 
Thomas  Jefferson,  his  State  had 
put  into  the  Bill  of  Rights  of  the 
Constitution  of  1776;  *Ths  legislative 
and  executive  powers  of  the  State 
should  be  separate  and  distinct  from 
the  judiciary;  and  that  the  members  of 
the  two  first  may  be  restrained  from 
oppression,  by  feeling  and  participat- 
ing the  burdens  of  the  people,  they 
should,  at  fixed  periods,  be  reduced 
to  a private  station,  return  into  that 
body  from  which  they  were  originally 
taken,  and  the  vacancies  be  supplied 
by  frequent,  certain,  and  regular 
elections,  in  which  all,  or  any  part 
of  the  former  members,  to  be  again 
eligible,  or  ineligible,  as  the  laws 
shall  direct. 1 It  was  in  the  spirit 
of  this  that  Jefferson  prepared,  pro- 
bably not  long  after  the  framing  of 
the  Virginia  Constitution,  a resolution 
for  the  rotation  of  members  of  the 
Continental  Congress.  It  was  rejected, 
but  is  worth  quoting  for  the  light  it 
sheds  on  one  phase  of  the  pninlon  of 
that  day: 

" *To  prevent  every  danger  which  might 
arise  to  American  freedom  by  contin- 
uing too  long  in  office  the  mentors  of 
the  Continental  Congress,  to  preserve 
to  t hat  body  the  confidence  of  their 
friends,  and  to  disarm  the  malignant 
imputation  of  their  enemies:  It  la 
earnestly  re commanded  to  the  several 
Provinces,  Assemblies  or  conventions 
of  the  United  colonies  that  in  their 
future  elections  of  delegates  to  the 
Continental  Congress  one  half  at  least 
of  the  persons  chosen  bo  such  as  were 
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not  of  the  delegation  next  proceed- 
ing, and  the  residue  be  of  such  as 
shall  not  have  served  in  that  office 
longer  than  two  years* ' 

"When  the  Federal  Constitution  had 
been  drawn,  Jefferson  wrote  to  Madison, 
December  20,  1787,  that  a f eature  of 
it  be  disliked,  end  strongly  disliked, 
was  the  abandonment  of  the  principle 
of  rotation  in  office,  'and  most  par- 
ticularly in  the  case  of  the  President, ' 
He  was  not  the  only  man  to  r each  that 
office  who  may  have  changed  his  views 
about  the  desirability  of  second  terms* 

"Maryland  followed  Virginia  in  maklnll 
an  abstract  statement  of  the  principle, 
but  c mf ined  it  to  the  executive 
branch,  sayings  'That  a long  con- 
tinuance, in  the  first  executive  de- 
partments of  honor  or  trust,  is  danger- 
ous to  liberty;  a rotation,  t heref ore, 
in  those  departments,  is  one  of  the 
best  securities  of  permanent  freedom*  * 

Ho  other  State  referred  to  it  until 
John  Adams  came  to  write  the  Consti- 
tution of  Massachusetts*  In  1776  he 
had  given  the  idea  half-hearted  ap- 
proval* *A  rotation  of  all  offices,' 
he  had  said,  'as  well  of  representa- 
tives as  of  counsellors,  has  many 
advocates,  and  is  contended  for  with 
many  plausible  arguments.  It  would 
be  attended,  no  doubt,  with  many  ad- 
vantages; and  if  the  society  has  a 
sufficient  number  of  fultable  characters 
to  supply  the  great  number  of  vacancies 
which  would  be  made  by  such  rotation, 

I can  see  no  objections  to  it*  These 
persons  may  be  allowed  to  serve  for 
three  years,  and  then  be  excluded 
three  years,  or  for  any  longer  or 
shorter  t erm. ' Four  years  later  he 
put  into  the  Bill  of  Rights  of  his 
State:  'In  order  to  prevent  those 

who  are  vested  with  authority  from 
becoming  oppressors,  the  people  have 
a right,  at  such  periods  and  in  such 
manner  as  they  shall  establish  by 
their  frame  of  government,  to  cause 


Hon*  J.  K* Womack 


•7< 


Hay  19,  1936 


their  public  officers  to  return  to 
private  life;  and  to  f 111  up  vacant 
places  by  certain  and  regular  elections 
and  apDOlntraents • ' " 

The  arguments  for  and  against  rotation  and  non- 
succession  in  office  are  not  new*  It  is  for  us  to  con- 
strue and  harmonize  tho  provisions  of  the  Missouri  Con- 
stitution according  to  the  intention  of  the  framers  and 
in  the  light  of  historical  background.  What  did  the 
people  mean  when  they  provided  that  tho  coroner  "shall  be 
eligible  only  four  years  in  any  one  period"?  Construing 
this  quoted  phrase  we  must  read  and  understand  the  context 
of  both  sections  10  and  11  of  Article  IX,  supra*  We  see 
that  these  sections  refer  to  one  possible  elective  term 
and  to  two  possible  appointive  terms  of  this  constitutional 
office*  Any  one  of  the  three  exigencies  provide  separate 
constitutional  terms  of  this  office* 

12  Corpus  Juris,  p*  707,  Section  55,  reads  as  follows: 

"The  presumption  and  legal  intendment 
is  that  each  and  every  clause  In  a 
written  constitution  has  been  inserted 
for  some  useful  purpose,  and  therefore 
the.  instrument  must  be  construed  as  a 
whole  in  order  to  ascertain  both  its 
intent  and  general  our pose  and  also 
the  meaning  of  each  part*  It  follows, 
therefore,  that,  as  far  as  possible, 
each  provision  must  be  construed  so  as 
to  harmonize  with  all  others,  yet  with 
a view  to  giving  the  largest  measure  of 
force  and  effect  to  each  and  every 
provision  that  shall  be  consistent  with 
a construction  of  the  instrument  as  a 
whole*  Different  sections,  amendments, 
or  provisions  relating  to  the  same  sub- 
ject, must  be  construed  together  and 
read  In  the  light  of  onch  other*" 

Noah  Webster  defines  the  noun  "period"  thus:  "length 
of  existence;  duration." 

In  the  case  of  People  v*  ^eask,  67  M.  T*  521,  1*  c*  527, 
that  Court  said: 
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"The  word  period,  in  its  proper  mean- 
ing, has  reference  to  a lapse  of  time; 
and  the  statute  in  the  use  of  it,  had 
reference  to  a lapse  of  time,  as  meas- 
ured by  the  measures  of  time  in  use 
among  men*  * * A period  of  time  is 
a stated  and  recurring  interval  of 
time,  a round  or  series  of  years,  by 
whicn  time  is  measured*  ''-hen  the 
statute  prescribed  the  term  of  office 
of  the  cierks  to  be,  in  general  phrase, 
for  the  same  period,  it  referred  to 
the  stated  and  recurring  interval  of 
time,  to  the  round  of  series  of  yeara 
which  it  had  already  named,  to  wit, 
six  years." 


’.7o  believe  that  by  taking  the  dictionary  definition 
of  the  noun  "period"  as  used  in  the  Constitution,  then  the 
phrase  should  well  road  that  the  coroner  "shall  be  eligible 
only  four  years  in  any  length  of  existence*"  The  three 
official  constitutional  terms  provided  for  the  coroner  in 
the  Constitution  might  continue  for  an  Indefinite  period 
but  for  this  limitation  of  eligibility,  and  this  exigency 
was  in  the  minds  of  the  framers*  Our  construction  eliminates 
a coroner  from  continuing  in  office  indefinitely  while  oc- 
cupying an  official  term*  Armed  with  such  power,  it  was  not 
intended  that  he  use  his  office  to  perpetuate  himself  in 
office  but  for  a four  year  cycle  of  continuous  time*  Con- 
tinuation in  office  beyond  a four  year  cycle  was  thought 
not  best  for  the  welfare  of  the  people,  hence  the  consti- 
tutional limitation*  On  the  other  hand  arbitrary  retirement 
of  a trained  and  efficient  officer  was  thought  not  best  for 
the  welfare  of  the  people*  Hence  the  constitutional  11ml- 
tation,  measured  by  a four  year  cycle  of  time  was  not  intended 
to  effect  those  persons  whose  terra,  or  continuous  successive 
terms  did  not  run  through  a four  year  cycle  of  time*  This 
constitutional  provision  is  a elf -enforcing,  and  the  happening 
of  the  constitutional  limitation  of  eligibility  automatically 
vacates  the  office,  and  for  filling  this  vacancy  in  office, 
the  people  by  their  Constitution  took  forethought  and  provided 
the  method  efid  term* 

Under  Article  U,  Section  11,  supra,  the  Cownty  Court 
in  all  cases  of  vacancy  in  the  office  of  coroner,  must  fill 
the  vacancy  and  the  appointed  officer  is  to  hold  the  office 
until  the  person  elected  in  the  next  general  election  be 
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duly  aworn  and  qualified*  This  aectlon  specifically  pro- 
vides that  the  person  appointed  by  the  County  Court  to 
fill  a vacancy  In  the  office  of  coroner  Is  eligible  for  the 
next  succeeding  term,  and  by  Its  very  specifications  we 
believe  it  to  be  an  exceptional  Instance  when  the  four 
years  continuous  cycle  cannot  operate  as  a limitation  on 
eligibility  to  the  office  of  coroner. 

Under  the  provisions  of  Article  XIV,  Sedtion  6,  supra, 
we  see  that  all  constitutional  officers  hold  their  office 
"subject  to  the  right  of  resignation",  which  provisions  in 
the  fundamental  law  abates  the  common  law  rule  imposing  pub- 
lic office  on  people. 


CONCLUSION. 


Applying  our  construction  of  the  above  quoted  statutes 
and  constitutional  provisions  to  your  particular  problem, 
we  see  that  your  office  of  coroner  of  Texas  County,  Missouri, 
was  filled  pursuant  to  the  general  election  of  1932,  and 
that  under  the  statutory  and  constitutional  order  of  election 
the  office  of  coroner  will  again  be  filled,  pursuant  to  the 
general  election  to  be  held  Noventoer  3,  1936* 

Under t he  provisions  of  Article  XIV,  Section  5,  supra, 
of  the  Missouri  Constitution,  you,  as  constitutional  officer, 
are  privileged  to  resign  your  office  at  will. 

We  are  of  the  opinion  that  should  you  resign  and  the 
County  Court  of  Record  accept  your  resignation-  we  will 
believe  that  up  until  that  time  the  office  continues  in 
you  until  that  period  of  time  that  your  successor  is  ap- 
pointed to  commence  the  unexpired  term  nrovlded  for  in  the 
Constitution,  and  he  be  comissioned  and  qualified  as  oro- 
vided  In  section  11196,  supra. 

We  are  of  the  opinion  that  nothing  In  the  Constitution, 
Statutes,  or  common  law  orohibits  you  from  succeeding  your- 
self in  the  unexplred  term,  should  the  Court  see  fit  to 
appoint  you  for  this  unexpired  term.  We  are  of  the  opinion 
that  should  you,  as  coroner,  resign  at  this  time  of  your 
term,  and  a successor  be  appointed  for  the  unexpired  term, 
other  than  yourself,  in  such  a case  you  could  run  for  the 
office  again  in  the  general  election  of  November  3,  1956, 
and  should  you  be  elected  you  would  be  eligible  to  take  over 
the  office  In  the  face  of  this  constitutional  provision. 
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providing  that  you  are  otherwise  qualified  for  the  office* 
With  a term  of  Vacancy  filled  by  another,  separating  and 
intervening  your  present  term  from  the  contemplated  term. 
It  can  not  be  said  that  you  be  holding  the  office  of  cor* 
oner  for  over  four  years  continuously  in  any  period  of 
time* 


To  succeed  yourself  by  filling  the  unexpired  term,  we 
believe  that  you  would  be  ineligible  to  the  office  at  the 
general  election  to  be  held  November  3,  1936.  Such  a com*  ' 
pliance  with  the  exception  of  Article  IX,  Section  11,  supra, 
allowing  those  appointed  to  succeed  themselves  was  not  in- 
tended by  the  people*  Such  a compliance  is  but  a literal 
compliance  and  is  contrary  to  the  spirit  of  the  Constitution. 
Such  a compliance  would  be  but  a subterfuge  adopted  to  defeat 
the  will  of  the  people  sfoo  intended  rotation  and  non*successlon, 
rather  than  abide  by  their  will* 

Our  construction  affords  rotation  and  non*successlon 
in  office.  Intended  by  the  people,  and  at  the  same  time 
does  not  eliminate  a trained  and  efficient  officer  from 
public  service,  except  as  the  people,  by  their  election, 
so  eliminate* 


Respectfully  submitted 


WH.  ORR  SAWTLRS 

Assistant  Attorney  General. 


A:JPR0VRD: 


Joflk  YT.  HO- i MAN,  Jr* 
(Acting)  Attorney  General* 


WOSiH 


PKBUHI  jsLECTIOie:  canal2a*eaWtimely  declaratiSt  irentltledStoehave 
Ms^^rpri^^rthe  official  ballot,  but  Treasurer  of  Central 
Committee' should  transfer  fee  to  County  Treasurer. 


June  12,  1936. 


honorable  H.  Parker  York, 
Prosecuting  attorney, 
dchuyler  County, 
Lancaster,  Missouri. 


Dear  Dir: 


This  department  Is  in  receipt  of  your  letter  of 
June  10  wherein  you  present  the  following  facts  and  request 
an  opinion  as  to  the  sane: 

"My  county  clerk  has  asked  me  to 
write  you  relative  to  a situation 
which  he  would  like  to  have  your 
Immediate  opinion  on  before  he 
acts.  The  situation  is  this:  A 
man  by  the  nave  of  Fred  George, 
desiring  to  run  for  sheriff  of  this 
county  as  an  independent,  paid  the 
statutory  filing  fee  of  5.00  to 
the  'Treasurer  of  the  Jeraocr&tio 
Central  Committee.  The  treasurer 
receipted  him  for  the  amount  as 
follows : 

'.deceived  of  Fred  M. 

George  the  sum  of  (,5.00 
for  filing  fee  for  sheriff 
on  Independent  ticket. 

(signed}  Lois  DeVinny 
by  F.  J.  DeVinny 
Treasurer  Jchuyler  County 
Democratic  Committee. • 

"This  receipt  was  in  due  tine  filed  with 
the  County  Clerk  and  at  the  sums  time  a 
declaration  in  due  form  was  signed  by 
George  end  filed  with  the  County  Clerk. 
This  declaration  designated  George  as 
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running  on  the  Independent  ticket. 

"The  question  Is  whether  George  has 
properly  followed  the  law  to  qualify 
as  an  independent  candidate  and 
whether  the  Clerk  Is  obligated  to 
recognize  him  as  3uch  and  have  his 
name  printed  on  the  official  ballot. 

"in  my  opinion  George  did  not  prop- 
erly qualify  as  an  independent  candidate 
by  paying  his  filing  fee  to  the  Treas- 
urer of  the  Democratic  committee, 
however,  tho  County  Clerk  would  appre- 
ciate your  opinion  on  3ame  as  a protection 
to  him." 


'.'e  assume  that  mt.  George  has  attempted  to  comply  with 
the  terms  of  .Section  10259,  h.~>.  10.  1929,  which  is  as  follows: 

"^ny  person  desiring  to  file 
declaration  papers,  or  propose 
as  a candidate  on  any  independent 
or  nonpartisan  ticket,  who  does  not 
announce  by  declaration  papers  as 
a candidate  for  any  political  party 
as  defined  by  this  article,  and  is  not 
a member  of  a political  party  having 
a state  end  county  committee,  or 
treasurer  thereof,  shall  pay  the 
sum  of  money  required  by  this  article 
to  be  paid  by  the  candidate  for  the 
office  for  which  he  proposes  to  the 
state  or  county  treasurer,  as  the 
case  may  be;  take  a receipt  therefor, 
and  file  said  receipt  with  his  decla- 
ration papers;  said  sun  of  money  so 
paid,  shall  go  into  the  general 
revenue  fund  of  the  state  or  county." 


We  also  assume  that  ,*r.  George* s declaration  was  filed  in 
conformity  with  the  provisions  of  section  10257,  R.5.  ilo.  1929, 
the  pertinent  part  of  which  is  as  follows: 

"The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at 
any  primary  election,  unless  at 
least  sixty  days  prior  to  such 
primary  e written  declaration  shall 
have  been  filed  by  the  candidate,  as 
provided  in  this  article,  stating  his 
full  name,  residence,  office  for  which 
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he  proposes  as  a candidate,  the 
party  upon  whose  ticket  he  is  to 
be  a candidate,  that  if  nominated 
and  elected  to  such  office  he  will 
qualify,  and  such  declaration 
shall  be  in  substantially  the 
following  form:  * * * + * 


lection  10256,  H Jo.  1929  relates  to  the  deposit  fee 
that  each  candidate  must  ?ay  and  designates  the  amounts  for 
certain  offices  and  to  certain  persons  in  each  instance.  It 
appears  that  1LT.  George  has  complied  with  all  the  requirements 
of  filing  his  declaration  as  an  Independent  candidate,  the  one 
irregularity  being  that  instead  of  paying  the  v5.00  fee  under 
oectlon  10259  to  the  "state  or  county  treasurer  as  the  case  may 
be",  he  paid  the  seme  to  the  Treasurer  of  the  .democratic  Central 
Committee. 

think  the  provisions  of  Jec.  10257,  supra,  as  to  the 
declaration  to  be  filed  by  a candidate  are  mandatory  and  must 
be  followed  strictly,  but  that  the  provisions  of  Jec.  10258  and 
10259  are  more  or  les3  directory  and  must  only  be  complied  with 
substantially.  There  is  no  decision  directly  in  point  on  this 
question. 

In  th9  case  of  Jtate  ex  rel.  v.  Hoach,  258  Mo.  541,  a 
question  arose  as  to  whether  or  not  the  declaration  of  a candidate 
desiring  to  run  for  judge  of  the  iSighth  Judicial  Circuit  in 
Jt.  Louis  should  be  filed  with  the  Secretary  of  estate  or  with 
the  Board  of  election  Commissioners  of  the  City  of  3t.  Louis* 

The  court  indicated  that  the  matter  was  of  slight  importance 
and  said  (l.c.  550 j: 

"It  is  manifest  that  so  far  as 
any  good  or  evil  may  befall  from 
our  holding  this  ambiguity  either 
way  none  such  can  happen.  For  it 
makes  no  difference  utterly  In  the 
practical  working  out  of  the  contem- 
plated primary  election  scheme  whether 
we  hold  that  declarations  of  candi- 
dacy ol'  t.  use  desirous  of  running 
for  judges  of  the  eighth  Judicial 
Circuit,  shall  be  filed  with  the 
Jecretary  of  otate  or  *ith  the  Board 
of  election  Commissioners  of  the 
City  of  .at.  Louis,  tx t least  there  is 
but  the  difference,  perhaps,  of  a 
postage  stamp  between  the  one  place 
of  filing  and  the  other.  The  crying 
need  is  to  settle  it  once  for  all  and 
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fix  thereby  a rule  of  action, 
obviating  that  thick  doubt,  which 
we  were  told  by  counsel  in  argument, 
has  heretofore  impelled  every  can- 
didate for  Judge  of  the  circuit 
court  of  the  city  of  ot.  Louis  to 
file  declarations  both  with  the 
Secretary  of  Rtate  and  in  the  office 
of  the  i&ectlon  Commissioners,  hoping 
thereby  to  find  the  right  end  proper 
piece,  lievertheless,  it  ought  to 
be  settled  by  a logical  and  fair 
construction  of  the  terms  of  the 
troubling  statute  and  not  by  brutally 
forcing  a balence.n 


CONCLUJIQM 


Inasmuch  as  the  independent  candidate  has  filed  a timely 
declaration,  which  you  state  is  in  legal  form,  and  has  paid  the 
$5.00  fee,  it  is  our  opinion  that  he  13  entitled  to  have  his 
name  printed  upon  the  official  ballot.  lie  appears  to  have  com- 
plied with  all  the  requirements. 

You  state  that  the  receipt  for  the  v5.00  fee  was  presented 
to  the  county  clerk  along  with  his  declaration.  The  treasurer 
of  the  Democratic  Central  Committee  should  not  have  aoceptad  the 
fee  and  the  county  clerk  should  have  detected  the  error  at  the 
time  the  declaration  was  filed.  e think  the  Treasurer  of  thd 
Democratic  Central  Committee  should  transfer  the  v5»00  fee  to  the 
County  Treasurer,  who  in  turn  should  issue  the  receipt  and  pay 
same  into  the  General  Revenue  Fund  of  the  county. 


Respectfully  submitted. 


QLLIVaH  W.  KO LEN, 

..a  si  stunt  attorney  General 


APPROVED: 


JOlAi  iicKUtil,  Jr., 
(acting)  attorney  General 


iHLCIAL  ROAD  DISTRICT* 


Prosecuting  Attorney  is  not 
required  to  represent  special 
road  districts* 


August  28,  1936* 


Honorable  H*  Parker  York 
Proaecutlng  Attorney 
Schuyler  County 
Lancaster,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  August  19,  1936, 
which  reads  as  follows* 

"The  Consuls  a loners  of  a special  road 
district  in  my  county  tell  me  that 
they  are  building  a new  road  in  their 
district  with  the  help  of  Oort*  aid 
and  have  met  with  soma  difficulty  in 
that  one  land  owner  refuses  to  give 
the  right-of-way  for  the  road*  The 
question  is  this*  what  procedure  should 
be  followed  to  force  this  road  t hr ought 
Should  I as  Proaecutlng  Attorney  of 
'chuyl er  County  represent  them  or  Should 
they  employ  counsel  of  their  own?  Under 
section  8026  R*  S.  *29  they  are  made  a 
body  corporate  and  possess  all  usual 
powers  of  a corporation  for  public 
purposes*  They  are  empowered  to  sue 
and  be  sued  in  their  own  name*  Section 
1340  K*  S*  *29  provides  a special  pro- 
cedure for  certain  corporations  and 
'other  corporations  created  under  the 
laws  of  this  state  for  public  use*  to 
follow  in  condemniiig  property  for 
their  use*  Would  a special  road  dis- 
trict come  under  this  latter  section? 

Or  would  section  7840  R*  S*  *29  aooly? 

"As  this  matter  is  urgent  on  account 
of  the  Govt,  aid  connected  with  it  I 
will  appreciate  your  giving  it  imnediate 
attention* " 

We  are  assuming  that  the  particular  road  district 
referred  to  in  your  letter  was  organised  under  Section 
8024  R*  S.  Mo*  1929,  which  provides* 
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"Territory  not  exceeding  eight  mile  a 
square,  wherein  is  located  any  city, 
town  or  village  containing  leaa  than 
one  hundred  thouaand  inhabitants,  may 
he  organized  aa  hereinafter  set  forth 
int  ) a apecial  road  diatrictx  Pro- 
vided, however,  the  proviaiona  of  this 
section  ahall  not  apply  to  counties 
under  township  organizations,  and 
shall  not  anply  to  all  counties  in 
this  state  now  containing  or  which 
may  hereafter  contain  50,000  inhab- 
itants or  more  and  lying  adjoining 
any  city  of  this  state  containing 
300,000  inhabitants  or  more*" 

The  following  Section,  8025  R*  S.  Mo*  1929,  provides 
that  every  district  organized  under  the  proviaiona  of 
thla  Article  shall  be  a body  corporate  and  possess  the 
usual  power  of  corporation  for  public  purposes*  Said 
section  orovides  as  follows* 

"iJvery  such  district  organized  under 
the  provisions  of  this  article  shall 
be  a body  corporate  and  possess  the 
usual  powers  of  a corporation  for 
public  purposes,  and  shall  be  known 


and  styled  1 special 

road  district  of  • • • • • • county, 1 


as  may  be  designated  by  the  county 
court  by  order  of  record,  and  in  that 
name  shall  be  cabbie  of  suing  and 
being  sued  and  of  contracting  and 
being  contracted  with*" 

In  the  case  of  State  ex  rel*  Wammack  & We lb ora  v* 
Af folder  257  S.  W.  493,  1.  c.  494  and  495,  the  Court 
said  with  regard  to  it  being  the  duty  of  the  Prosecut- 
ing Attorney  of  said  county  to  represent  said  road  dis- 
trict in  looking  after  a bond  issue* 

"Was  it  the  duty  of  the  prosecuting 
attorney  to  render  the  service  which 
plaintiffs  rendered?  Section  736 
and  738  prescribe  generally  the  duties 
of  the  prosecuting  attorney*  There 
is  nothing  in  these  sections  which 
may  be  said  to  place  upon  the  prose- 
cuting attorney  the  duty  of  looking 
after  this  bond  issue*  There  are 
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other  sections  prescribing  duties 
in  particular  cases,  but  the  sections, 
supra,  cover  the  field  generally* 

The  bond  issue  of  I>uck  Creek  town- 
ship was  not  a matter  of  county  wide 
concern*  It  was  a matter  that  af- 
fected that  township  only*  The  Act 
of  1917  orovided  that  in  a township 
bond  issue  thereunder  the  county 
court  shall  act  for  the  township* 

The  only  recognition  of  township  or- 
ganisation is  that  the  act  provides 
in  section  10750  that  the  proceeds 
of  the  bond  sale  be  turned  over  'to 
the  treasurer  of  the  district  or  the 
county  or  township,  as  the  case  may 
be*'  In  the  reference  quoted,  and 
in  section  10748,  it  will  be  seen 
that,  not  only  was  township  organ- 
ization taken  into  account,  but  also 
special  road  districts  organized  under 
sections  10800  et  seq*  and  sections 
10833  et  seq*,  R*  5.  1919*  Neither 
the  act  of  19017,  nor  the  Special 
Road  District  Acts,  makes  it  the 
duty  of  the  prosecuting  attorney  to 
advise  or  render  service* 

Since  there  is  no  statute  directing 
generally  that  the  nr os ecu ting  at- 
torney shall  act  for  the  township 
in  counties  under  township  organ- 
ization, it  is  our  conclusion  that 
it  was  not  the  official  duty  of  the 
prosecuting  attorney  to  r ender  the 
services  which  plaintiffs  rendered*" 

While  State  v*  Af folder,  supra,  eapeeially  deals 
with  the  assistance  of  the  Prosecuting  attorney  relative 
to  a bond  issue,  wo  think  the  holding  of  the  Court  is  to 
the  problem  here  under  consideration* 


CONCjJJSIQN 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that,  in  the  absence  of  any  statutory  provision 
requiring  the  Prosecuting  Attorney  to  advise  and  assist 
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a special  road  district , there  is  no  obligation  upon 
him  to  render  this  service* 


Yours  very  truly 


WM.  OliR  SAWYERS 

Assistant  Attorney  General* 

APPROVED* 


JadM  w.  feet  :j4a&,  'Jr. 

(Acting)  Attorney  General* 


ARHtH 


